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ABOUT THE SIXTH EDITION 

This 2021 edition of Freedom in the 50 States presents a completely revised and 

updated ranking of the American states on the basis of how their policies pro-

mote freedom in the fiscal, regulatory, and personal realms. 

This edition again improves on the methodology for weighting and combining 

state and local policies to create a comprehensive index. Authors William Ruger 

and Jason Sorens introduce many new policy variables suggested by readers and 

changes in the broader policy environment (for example, vaping regulations). 

More than 230 policy variables and their sources remain available to the public 

on our website for the study (www.freedorninthe50states.org. 

In the 2021 edition, the authors have updated their findings to 

Provide the most up-to-date freedom index yet, including scores as of Janu-

ary 1, 2020. 

Add a new section analyzing how state COVID-19 responses have affected 

freedom since the pandemic began. This section also discusses significant 

policy changes and trends since the data cutoff, ensuring that readers have 

a strong sense of the state of freedom in the states today. 

Refresh their analysis of how the policies driving income growth and inter-

state migration have changed pre— and post—Great Recession. 

In addition to providing the latest rankings as of the beginning of 2020, the 2021 

edition provides annual data on economic and personal freedoms and their com-

ponents back to 2000 (and for some variables, back to 1937 and tip through the 

start of 2021). 

Published by the Cato Institute and accompanied by demographic and economic 

data on each state, Freedom in the 50 States is an essential desk reference for 

anyone interested in state policy and in advancing a better understanding of a 

free society. 

www.freedorninthe50states.org 
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Where liberty dwells, there is my country. 

—Benjamin Franklin 
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INTRODUCTION 

T
his study ranks the American states according to how their public poli-
cies affect individual freedoms in the economic, social, and personal 

spheres. Updating, expanding, and improving on the five previous edi-

tions of Freedom in the 50 States, the 2021 edition examines state and local 
government intervention across a wide range of policy categories—from 

taxation to debt, from eminent domain laws to occupational licensing, and 

from drug policy to educational choice. 

For this new edition, we have added several more policy variables while 
improving the way we measure land-use regulation, minimum-wage regula-

tion, and (for the alternative indexes) abortion policy. Our time series now 

covers the 20 years in the period 2000-2019. Finally, we continue to inves-
tigate the causes and consequences of freedom with detailed, up-to-date 

methods. 

We began this project to fill a need: Freedom in the 50 States was the first 

index at any level to measure both economic and personal freedoms and 
remains the only index to do so at the state level. We also strive to make it the 

most comprehensive and definitive source for economic freedom data on 

the American states. 

Measuring freedom is important because freedom is valuable to people. It 
is both a means to their flourishing or "life projects" and an end in itself. At 

the very least, it is valuable to those whose choices are restricted by public 

policy. Although the United States has made great strides toward respect-
ing each individual's rights regardless of race, sex, age, or sexual preference, 

some individuals face growing threats to their interests in some jurisdic-

tions. Those facing more limits today include smokers, builders and buyers 

of affordable housing, aspiring professionals wanting to ply a trade without 

INTRODUCTION 1 
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paying onerous examination and education costs, and less-skilled workers 
priced out of the market by minimum-wage laws. Moreover, although the 

rights of some have increased significantly in certain areas, for the average 

American, freedom has declined generally because of federal policy that 
includes encroachment on policies that states controlled 20 years ago. 

In the American system, even "benefit to others" cannot justify trampling 

on certain freedoms. Books may not be banned simply because the ideas and 

arguments they present offend some readers. Racial segregation would be 
unjustified even in the unlikely event it was somehow considered efficient. 

Likewise, state and local governments ought to respect basic rights and lib-

erties, such as the right to practice an honest trade or the right to make life-

time partnership contracts, whether or not respecting these rights "maxi-
mizes utility." Some infringements on these rights may seem relatively small, 

almost harmless, or only symbolically significant, such as laws that allow 

police to build automated license plate databases that track drivers, or laws 
that authorize DNA collection from nonviolent arrestees without a court 

hearing. Nevertheless, even minor infringements on freedom can erode the 

respect for fundamental principles that underlie our liberties. The idea of 

respecting the moral dignity of individuals through the legal protection of 
their rights is underrated, and its erosion by thinking of people abstractly or 

primarily as members of groups underappreciated. This index measures the 

extent to which states respect or disrespect these basic rights and liberties; 

in doing so, it captures a range of policies that threaten to chip away at the 
liberties we enjoy. 

Our index encompasses both economic and personal freedoms because 

the two sets of freedoms are complementary. A state scoring high in eco-
nomic freedom but not in personal freedom—a hypothetical American 

Singapore—would not be a really free state in the way the liberal tradition 

understands it. Nor would a state high in personal freedom but low in eco-

nomic freedom—an American Argentina—provide the liberal conditions 
necessary for human flourishing in the broadest sense. 

Even to economist Milton Friedman, a mere "economic freedom index" 

would not be a real freedom index. In his 1962 book Capitalism and Freedom, 

Friedman explores the connection between economic and political free-
doms, finding that political freedom in the absence of economic freedom is 

unlikely to last. He writes, "it is a mark of the political freedom of a capital-

ist society that men can openly advocate and work for socialism," while a 
socialist society does not permit the reverse. 

Similarly, at the state level, Americans will derive more value from their 

1. Milton Friedman, "The Relation Between Economic Freedom and Political Freedom," chapter 1 in Capitalism and 

Freedom (Chicago: University of Chicago Press, 1962), F. 16, 

2 FREEDOM IN THE 50 STATES 
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economic freedom the more extensive are their personal freedoms, and vice 
versa. That does not mean that states scoring high on a particular dimension 

of freedom—fiscal, regulatory, or personal—will also score high on the oth-

ers, but Friedman's work suggests that the different dimensions of freedom 
are most valuable in combination. 

Several different audiences have found the information and analysis in 

this book useful. We believe this book will continue to be valuable to the fol-

lowing readers: 

State legislators and governors, their staffs, and local policymak-

ers interested in liberty can use the data and rankings to see where 

their states stand relative to other states and to determine where real 
improvements can be made. Although policymakers are better situ-

ated than we are to make precise judgments about the benefits of 

specific legislation, this book does offer reform ideas tailored to each 
state. These ideas are contained in the state profiles located at the end 

of the study. 

• Scholars can use the index to model politics and policy outcomes in 

areas such as economic growth and migration. These data are also a 
valuable resource for teachers and students, providing easy access to 

information that can be used for policy analysis or statistical projects .2 

• Businesses considering new investment opportunities or reloca-

tion can use the data to analyze state tax and regulatory regimes and 
the relative openness and toleration that attract highly productive 

employees. 

• Reporters can use the data to understand their states' policy debates 
in a national context. They could also use them to hold elected offi-

cials accountable for infringements on freedoms and state perfor-

mance. 

Individual citizens can use the data to better understand what their 
state governments are doing and thus be better informedparticipants 

in the democratic process. The data are also useful to those seeking to 

move to a freer state, something we have observed anecdotally as hap-

pening more and more. 

This book scores all 50 states on their overall respect for individual free-

dom, and also on their respect for three dimensions of freedom considered 
separately: fiscal policy, regulatory policy, and personal freedom. To calcu-

late these scores, we weight public policies according to the estimated costs 

2. See our State Policy Database at http:llwww.statepolicyindex.com or footnote 18 in this book for citations of 

research using the data. 
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that individuals suffer when government restricts their freedoms. However, 

we happily concede that different people value aspects of freedom differ-

ently. Hence, our website provides the raw data and weightings so that inter-

ested readers can construct their own freedom rankings; this information is 

available at www.freedominthe50states.org. 

DEFINING FREEDOM 
"Freedom" is a moral concept. What most people mean by freedom is 

the ability to pursue one's ends without unjust interference from others. Of 

course, reasonable people can disagree about what counts as unjust interfer-

ence, and it is also controversial whether freedom in this sense ought to trump 

other desiderata, such as social welfare, equality of outcome, or equity. These 

questions cannot be answered in a value-neutral way, but citizens and poli-

cymakers must try to answer them nonetheless. We are forthright about our 

moral philosophy so that we can be precise about what counts as "freedom" 

for us, but we recognize that others may define freedom differently. We have 

made the data and weights available online so that people can alter our index 

to fit their own conceptions of freedom. We consider it an open, but interest-

ing, question whether freedom is in any way related to indicators of aggregate 

social welfare, such as income growth and migration. Part 2 takes up this ques-

tion in more detail. 

We ground our conception of freedom on an individual rights framework. 

In our view, individuals should not be forcibly prevented from ordering their 

lives, liberties, and property as they see fit, as long as they do not infringe on 

the rights of others.' This understanding of freedom follows from the natural-

rights liberal thought of John Locke, Immanuel Kant, and Robert Nozick, but 

it is also consistent with the rights-generating rule utilitarianism of Herbert 

Spencer and otherst From the Declaration of independence, through the 

struggles for the abolition of slavery, and up to the 20th century, this concep-

tion of freedom was the traditional one in the United States. As Justice Louis 

Brandeis wrote in his 1928 dissent in Olmstead v. United States, "The makers 

of our Constitution. .. conferred, as against the government, the right to be 

let alone—the most comprehensive of rights and the right most valued by 

civilized men:" in the context of the modern state, this philosophy engenders 

a set of normative policy prescriptions that political theorist Norman Barry 

We recognize that children and the mentally incompetent must be treated differently from mentally competent 

adults, and also that some rights may not be alienated even by consentEng adults. 

See John Locke, Second Treatise of Civil Government; Immanuel Kant, Foundations of the Metaphysics of Morals; 

Robert Nozick, Anarchy State, and Utopia (New York: Basic Books. 1974); and Herbert Spencer, Social Statics, or 

the Conditions Essential to Happiness Specified, and the First of Them Developed (London: John Chapman, 1851). 

5. Olmstead v. United States, 277 U.S. 438 (1928). 
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characterized as "a belief in the efficiency and morality of unhampered 
markets, the system of private property, and individual rights—and a deep 

distrust of taxation, egalitarianism, compulsory welfare, and the power of the 

state."6 
in essence, this index attempts to measure the extent to which state and 

local public policies conform to this ideal regime of maximum, equal freedom.7 

For us, the fundamental problem with state intervention in consensual acts is 

that it violates people's rights. To paraphrase Nozick, in a free society the gov-
ernment permits and protects both capitalist and noncapitalist acts between 

consenting adults.' Should individuals desire to "tie their own hands" and 

require themselves to participate in social insurance, redistributive, or pater-

nalist projects, they should form voluntary communities for these purposes.' 
Those who endorse the "law of equal freedom" at the heart of classical lib-

eralism and the political order espoused in this index do not necessarily reject 

the notion of "constraints?' Neither the liberal order nor even the libertarian 
approach requires that one take an ethically or normatively neutral stance 

about how people use their freedom. For instance, it is perfectly consistent to 

reject "libertinism" ("do whatever you want so long as you do not hurt anyone 

else, whether it be snorting cocaine or engaging in casual sex") and even make 
strong moral claims about the proper way to live a virtuous, flourishing life 

without sacrificing one's credentials as a friend of liberty.10 Libertarianism 

does not imply libertinism, and the two may even stand in some tension, if 

Steven Pinker is correct that the "civilizing process" has encouraged the adop-
tion of new moral and mannerly constraints to allow people to interact more 

peacefully with each other without Leviathan." Supporting the right of con-

senting adults to use drugs or of bakers to contract with bakeries to employ 
them more than 60 hours a week does not require judging those behaviors 

to be wise or even morally justified. Therefore, the freedom index makes no 
claim about the wisdom or morality of the behaviors that states should allow 

adults to pursue freely. It is left to philosophers, theologians, and all of us as 

Norman Barry, "The Concept of 'Nature in Liberal Political Thought," Journal of Libertarian Studies 8, no.] (1986): 

16n2. 

The "equal freedom" that persons enjoy in a free society is, for us, equality of rights and equality before the law, 

not equality of opportunities or "positive freedom:" On positive freedom, see Isaiah Berlin, "Two Concepts of 

Liberty," in FourFssays on Liberty (Oxford: Oxford University Press, 1969). 

Nozick, Anarchy State, and Utopia, p. 163. 

Almost all real-world governments do not constitute voluntary communities because their constitutions do not 

enjoy the unanimous consent of the governed. Homeowners' associations, by contrast, do in theory fit into this 

category, 

10. Elsewhere we define libertinism more specifically as "radically indifferent to the choices that people make with 

their freedom. This line of thinking holds that as long as an act is consensual and respects at least one truth—the 

inviolability of the person's fundamental right to choose how to use his or her person and property—not only 

should the law not get involved, but there is also no ground for moral criticism of the act." See William Ruger and 

Jason Sorens, "The Case for 'Virtue Libertarianism' Over Libertinism," Reason.com. June g, 2016. 

11. Steven Pinker, The Better Angels of Our Nature: Why Violence Has Declined (New York: Viking, 2011). 
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moral agents to make arguments about the legitimacy of particular moral 
constraints.'2 However, we think the evidence of human experience strongly 

suggests that freedom is more likely to survive if there is a supportive moral 

ecology that emphasizes respect for the moral dignity of all people, the impor-
tance of personal responsibility (including an active concern about minimiz-

ing negative externalities), thrift, probity, temperance, benevolence, courage 

(which in this world might mean opposing "safetyism" and the "precautionary 

principle"), humility, and other traditional and bourgeois virtues. 
Although our belief in limited government and a free society is based on 

the moral dignity of each human being, empirical evidence suggests that the 

protection of individual rights tends to foster economic growth and the coin-

ciding improvements in people's living standards. Economist Robert Lawson 
explains the relationship between economic freedom and economic growth: 

Numerous studies have shown that countries with more eco-
nomic freedom grow more rapidly and achieve higher levels of 

per-capita income than those that are less free. Similarly, there 
is a positive relationship between changes in economic free-

dom and the growth of per-capita income. Given the sources of 
growth and prosperity, it is not surprising that increases in eco-

nomic freedom and improvements in quality of life have gone 

hand in hand during the past quarter of a century." 

we also recognize that freedom, properly understood, can be threatened 

as much by the weakness of the state as by overbearing state intervention. 

Individuals are less free when they have reason to fear private assaults and 
depredations, and a just government punishes private aggression vigorously. 

However, this book focuses on threats to individual liberty originating in the 

state. Therefore, we do not code the effectiveness of state governments in 

reducing rights violations. For instance, we do not calculate measures of the 
efficacy of state police and courts or of violent and property crime rates. 14 

Thus, our "freedom index" does not in theory capture all aspects of 

12. We consider ourselves to be "virtue libertarians" (a term we have adopted as the result of many conversations over 

the years about our particular "conservative libertarian" brand of ethical and political thinking)—espousing strong 

support for a libertarian political order but also strong convictions about what a flourishing, moral life demands 

and bow we ought souse our freedom (with proper humility, of course, about our ability to know with any certainty 

what the best life is for any individual or for people in general). We also think that certain behaviors are more 

consistent than others with the preservation and security of a free society. Our approach owes much to the work of 

Frank Meyer, Albert J. Hock, and Walter Block. 

13. Robert A. Lawson, "Economic Freedom and the Wealth and Well-Being of Nations," in The Annual Proceedings of 

the Wealth and Well-Being of Nations, 200g-2010, vol. 2, ed. Emily Chamlee-Wright and Jennifer Kodl (Beloit, WI: 

Beloit College Press, 2010), pp. 65-80. 

14. Measuring the efficacy and justice of criminal penalties, arrest procedures, and so forth with regard to deterrence, 

proportionality, retribution, rehabilitation, and the like is an extremely complex endeavor that deserves a lengthy 

treatment on its own. See Richard A. Posner, The Economics of Justice (Cambridge. MA: Harvard University Press, 

gal). See, for example, she CIRI Human Rights Dataset, http://ciri.binghamton.edu. 

6 FREEDOM IN THE 50 STATES 

13

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 14 of 446



freedom, and we encourage readers to use our scores in conjunction with 
other indicators when assessing government effectiveness or quality of life. 

At the same time, we do attempt to capture the extent of"overcriminaliza-

tion" by states, as well as the extent to which state civil liability systems put 
property rights at risk. 

Our definition of freedom presents specific challenges on some high-

profile issues. Abortion is a critical example. According to one view, a fetus is 

a rights-bearing person, and abortion is therefore almost always an aggressive 
violation of individual rights that ought to be punished bylaw. The opposite 

view holds a fetus does not have rights, and abortion is a permissible exer-

cise of an individual liberty, which entails that legal regulation of abortion is 

an unjust violation of a woman's rights. A third view holds that a fetus gains 
personhood and rights at some threshold during its development, and at that 

point legal regulation is pro tanto justified. Rather than take a stand on one 

pole or the other (or anywhere between), we have not included the policy in 
the main freedom index. We have coded the data on state abortion restric-

tions and made them available online at http://www.statepolicyindex.com, 

and Freedom in the 50 States has a section that includes alternative indexes 

based on three of many possible state abortion regimes. 
Another example is the death penalty. Some argue that murderers forfeit 

their own right to life, and therefore state execution of a murderer does not 

violate a basic right to life. Others contend that the right to life can never be 

forfeited, or that the state should never risk taking away all the rights of inno-
cent individuals by falsely convicting them. State sentencing policies short of 

the death penalty could also be debated, such as lengthy periods of solitary 

confinement. We personally have serious reservations about some of these 
punishments, but we do not include them in the freedom index, although we 

have coded the death penalty data and made them available online at 

http://www.statepolicyindex.com. 

It is important to note that the freedom index stands within the main-
stream tradition in social science of measuring normatively desired phe-

nomena, such as democracy,15 civil liberties,16 and human rights." Clearly, 

our index will have intrinsic interest for classical liberals and libertarians. 

However, nonlibertarian social scientists will also benefit from the index 
because it is all open question how individual liberty relates to phenomena 

such as economic growth, migration, and partisan politics in the American 

states. In the same way, political scientists may value democracy for its own 
sake; however, they can also research empirically what causes democracy and 

15. See, for example, the Polity IV Project, http://www.systemicpeace.org/polity/polEty4.htm. 

16. See, for example, the Freedom House indicators. httpj/www.freedomhouse.org. 

17. See, for example, the CIRI Human Rights Dataset, bttp://www.humanrightsdata.com/p/data'documentation.btml. 
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how democracy affects other phenomena. In fact, a broad range of social sci-
entists and policy analysts have already used this index to investigate a range 

of interesting questions, including the effects on growth, migration, corrup-

tion, entrepreneurship, accident death rates, veterans' earnings, and state 
bond ratings." 

CREATING THE INDEX 
We started this project by collecting data on more than 230 state and local 

public policies affecting individual freedom as previously defined. For data 

other than taxes and debt, we code laws enacted as of January 1, 2020 (even 

if they come into force later). We also code these variables for 2000-2019 
and, in some cases, for prior years. For taxes and debt, the latest available 

data covering states come from fiscal year (FY) 2020 and for local govern-

ments from FY 2019, which for most states ran from July 2019 to June 2020. 
To create a fiscal policy index, we assume that FY 2020 local debt, assets, 

and taxes are equal to FY 2019 local debt, assets, and taxes, whereas we have 

actual FY 2020 data for the state level. For each year's freedom index, we use 

tax and debt data from the subsequent fiscal year because state budgets are 
enacted in the year before. Thus, the most recent fiscal year featured in the 

index is FY 2020, because it represents the budget that had been enacted as of 

December 31,2019, in each state. 

For a few variables in the index that we do not have available for every 
year, we have to carry forward or back or interpolate the data for these poli-

cies to include them. The master spreadsheet available at http://freedomin-

the50states.org includes comment fields explaining exactly what was done in 
each of these cases. 

The index also includes variables that do not differ across states for par-

ticular years. Usually, this lack of variation is a result of policies being nation-

alized at the federal level. Sometimes, this centralizing process occurs in a 
pro-freedom direction, as when the Supreme Court struck down Chicago's 

18, Noel D. Johnson at al,, "Corruption, Regulation, and Growth: An Empirical Study of the United States," Economics 

of Governance 15, no. 1(2014): 51-69; Richard J. Cebula, "The Impact of Economic Freedom and Personal Freedom 

on Net In-Migration in the US: A State-Level Empirical Analysis, 2000 to 2010," Journal of Labor Research 35, no, 

1(2014): 88-103: Nicholas Apergis, Oguchan C. Dincer, and James E. Payne, "Live Fret or Bribe: On the Causal 
Dynamics between Economic Freedom and Corruption in US States," European Journal of Political Economy 28, 

no. 2 (2012): 215-26; Rick Weber and Benjamin Powell, "Economic Freedom and Entrepreneurship: A Panel Study 

of the United States," American Journal of Entrepreneurship 6, no. 1(2013): 67-87; Leland K. Ackerson and S. V. 

Subramanian, "Negative Freedom and Death in the United States," American Journal of Public Health 100, no. 

11(2010): 2163-64; Alberto Davila and Marie I Nora, "Terrorism and Patriotism: On the Earnings of US Veterans 
Following September 11, 2001." American Economic Review 102, no. 3 (2012), 261-66: Ariel R. Belasen, Rik W. Hater, 

and Shrikant P. Jategaonkar, "Economic Freedom and State Bond Ratings," Contemporary Economic Policy 33, no. 

4 (2015): 668-77; Wenchi Wei. "Fiscal Slack, Rule Constraints, and Government Corruption." Public Administration 

Review (2021); Joshua C. Hall, Donald J. Lacombe, and Timothy V. Shaughnessy, "Economic Freedom and Income 

Levels across U.S. States: A Spatial Panel Data Analysis, Contemporary Economic Policy 37, no. 1(2019): 40-49; 

Dean Stansel and Meg Tuszynski, "Sub-National Economic Freedom: A Review and Analysis of the Literature," 

Journal of RegionalAnalysis and Policy 48, no. 1(2017): 61-71. 
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gun ban and several states' sodomy laws, but more often it occurs in an anti-
freedom direction, as when the Patient Protection and Affordable Care Act 

(PPACA) legislated health insurance community rating, guaranteed issue, 

prior approval of premiums, and an individual health insurance mandate 
nationwide. The last policy, the individual mandate, has since been ended by 

Congress. This is the only example in our data set in which Congress explic-

itly decentralized a policy to the states and increased freedom. Federalization 

of state policies has now happened frequently enough over our time series 
that we continue to include for the second time in the history of this study 

alternative freedom indexes that exclude all policies that were federalized at 

any point (see Appendix B). These indexes are particularly useful for investi-

gating the freedom impact of state-level policymakers, rather than the free-
dom environment enjoyed by state residents. 

The top-level data used for creating the index are available in a download-

able spreadsheet at http://freedominthe50states.org. However, to obtain 
details on data sources and the construction of indexes (such as the eminent 

domain reform and renewable fuels standards indexes), interested readers 

should navigate to http://statepolicyindex.com and download the policy 

category spreadsheets. Each variable in the top-level spreadsheet has a code, 
such as "adebtpia" (state and local debt divided by adjusted personal income). 

The first letter of that code corresponds to the particular spreadsheet where 

its details maybe found. Thus, "adebtpia" comes from the "a_fiscal_20.xls" 

spreadsheet for fiscal policies. Quite often, these spreadsheets contain addi-
tional policies not included in the freedom index, as well as data for addi-

tional years when available. Some state and local tax and spending data are 

available annuallyback to FY 1977 and quinquennially back to FY 1957. Some 
alcohol policies are available from 1937. 

Because we want to score states on composite indexes of freedom, we 

need a way to weight and aggregate individual policies. One popular method 

for aggregating policies is "factor" or "principal component" analysis, which 
weights variables according to how much they contribute to the common 

variance—that is, how well they correlate with other variables. 

Factor analysis is equivalent to letting politicians weight the variables, 

because correlations among variables across states will reflect the ways that 
lawmakers systematically prioritize certain policies. Partisan politics is not 

always consistent with freedom (e.g., states with more marijuana freedom 

offer less tobacco freedom; indeed, the correlation between tobacco freedom 
and marijuana freedom is -0.56, which is quite strong. The index resulting 

from factor analysis would be an index of "policy ideology," not freedom.1' 

19. Jason Sorens, Fait Muedini, and William P. Ruger, "U.S. State and Local Public Policies in 2006: A New Database," 

State Politics and Policy Quarterly 8, no. 3(2008): 309-26. 
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Factor analysis is also not justified if important variables do not line up 
with a clear ideological position but have a major effect on freedom. That is 

in fact the case. Occupational licensing is neither more nor less prevalent in 

conservative versus progressive states. The lawsuit environment is also only 
weakly related to state ideology. In a factor-analysis approach, these variables 

would be discounted, but they are important variables in our study because of 

their economic impact. 

Another approach, used in the Fraser Institute's "Economic Freedom of 
North America;' is to weight each category equally, and then to weight vari-

ables within each category equally.1° This approach assumes that the vari-

ance observed within each category and each variable is equally important. 

In the large data set used for the freedom index, such an assumption would 
be wildly implausible. We feel confident that, for instance, tax burden should 

be weighted more heavily than court decisions mandating that private malls 

or universities allow political speech. 
To create the freedom index, we weight variables according to the value of 

the freedom affected by a particular policy to those people whose freedoms 

are at stake. Each variable receives a dollar estimate, representing the finan-

cial, psychological, and welfare benefits of a standardized shift of the variable 
in a pro-freedom direction to those people who enjoy more freedom. We base 

these values on estimates derived from the scholarly literature in economics 

and public policy that quantifies the effects of policies on behavior. 

The "freedom value" of each variable represents the benefits only to those 
people whose freedoms have been respected. We do not include the benefits 

to those who wish to take away freedoms. For instance, private companies 

may benefit from receiving eminent domain transfers, but we count only the 
costs to those whose property has been taken away. 

We do so because we do not want to create a utilitarian calculus. An index 
of social welfare is not the same as an index of freedom. We leave it an open 

question whether deprivations of freedom have net social benefits or costs. 
Of course, the costs of these deprivations to their victims would be part of a 

utilitarian calculus, but we do not want to foreclose future empirical research 

on whether government intervention that classical liberals consider unjust 

might nevertheless have some beneficial social consequences. 
Our approach shares something in common with John Rawls's famous 

criticism of utilitarianism: 

As an interpretation of the basis of the principles ofjustice, 

classical utilitarianism is mistaken. Itpennits one to argue, 

for example, that slavery is unjust on the grounds that the 

20. Economic Freedom of North America: 20207 Fraser Institute, 2021. 
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advantages to the slaveholder as slaveholder do not counterbal-
ance the disadvantages to the slave and to society at large bur-

dened by a comparatively inefficient system of labor. Now the 

conception of justice as fairness, when applied to the practice 
of slavery with its offices of slaveholder and slave, would not 

allow one to consider the advantages of the slaveholder in the 

first place.. .. The gains accruing to the slaveholder, assuming 

them to exist, cannot be counted as in any way mitigating the 
injustice of the practice.2' 

That is precisely our position, not only with regard to the extreme exam-

ple of slavery, but also to the more mundane but equally systematic depriva-
tions of freedom in contemporary American society. Therefore, we count 

only the disadvantages to victims of government action. 

In addition, we have techniques for including second-order victims in our 
calculations, who may not lose property or freedom directly, but who can be 

expected to suffer fear of having their rights violated in the future ("if they 

can do that to X, they can do that to me"). We discuss some of these tech-

niques in the relevant sections that follow. Our raw data contain comments 
describing in detail the justification for each variable's weight and citing 

relevant sources. 

Consistent with the method used in the fifth edition of the index, the 

value of the freedom affected by a given policy represents the dollar terms 
value of the freedom to potential victims if a one-standard-deviation change 

in that variable were imposed nationwide. That common standard allows us 

to compare variables with each other and sum their costs. When we discuss 
the values of a particular freedom or, equivalently, the victim costs of restric-

tions on that freedom, we are referring to that metric. The following two 

equations express how each variable is standardized and then compiled to 

build the freedom index. 

(1) 

(2) 
Z 

i=4E=1 z1 r12 

The standardized variables zEZ represent the standard deviations freer 

than the mean of the raw variable x that each state! is. The negative opera-

tor applies when higher values on the raw variable (for instance, cigarette 

21. John Rawls, Justice as Fairness," The Philosophical Review 67, no. 2 (1958):187-88 (emphasis in original). 
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taxes per pack) represent less freedom. The freedom score for each statej 
is a weighted sum of values on the standardized policy variables, where the 

share of each variable's freedom value v EV in the sum of all variables' free-

dom values is the weight. 
Again, the value of a freedom represents not just financial benefits, but 

consumer surplus, psychological benefits, and so on. These estimates are 

based on economic and policy research, but admittedly that research does 

not always allow very precise, certain estimates. We lack the resources to 
conduct in-depth statistical analysis on the social and economic conse-

quences of each of the 178 top-level variables in the data set. Absent that 

capability for precision, our aim in this edition was to construct weights that 

are accurate within an order of magnitude. Using dollar values derived from 
the literature imposes greater discipline on our weighting choices than a 

rougher, more qualitative assessment of individual policies' significance like 

that used in the first two editions of this index. 
With plausible variable weights, quantifying freedom permits research-

ers to investigate the relationship between freedom and other desiderata 

quantitatively and to judge changes in freedom over time objectively, rather 

than anecdotally. Measurements of freedom will improve as scientific esti-
mates of the relative values of different freedoms improve, but takingthe 

first step toward all objective assessment of different freedoms' values is 

essential to the social-scientific enterprise. 

Thus, our index of freedom should be understood to represent each state's 
relative respect for freedom, as reflected in the value enjoyed by the "aver-

age" person who would otherwise be deprived of the freedoms we measure. 

However, each individual will value different policies differently, and for 
that reason, again, we encourage readers to apply their own weights and 

personalize the freedom index at http://www.freedominthe50states.org. 

Readers can download the master spreadsheet to create their own weights 

for each variable. We have used Excel's "comment" function to annotate 
important information about how variables were coded and weighted and 

what particular columns and rows mean. To investigate how any particu-

lar variable was created or coded, anyone can download the constellation 

of policy category spreadsheets at http://statepolicyindex.com. Variables 
and the policy category spreadsheets are named with an initial letter so as 

to make their location clear. For instance, debt as a percentage of income, 

"adebtpia," is found in the fiscal policy spreadsheet, "aflscaL2O.xls." The 
individual policy category spreadsheets contain a "inetadata" worksheet 

with detailed information on data sources. 
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F
or the purposes of the freedom index, this book 
identifies three overarching "dimensions" of 
freedom and further divides each dimension 

into categories composed of one or more of the vari-
ables used to generate the state scores and rankings. 
Following our objective weighting system described in 
the Introduction, variables in the fiscal policy dimen-
sion end up with 30.4 percent of the summed freedom 
values of all variables for the average state, variables 
in the regulatory policy dimension with 34.9 percent, 
and variables in the personal freedom dimension 
with 33.2 percent.22 Taken individually, the categories 
may interest readers on core topics of concern, such 
as taxation, state debt, health insurance regulations, 
restrictions on alcohol sales, and so on. The following 
sections explain how each category was constructed 
and earned its respective weight within the index. 
Together, these categories make up the overall rank-
ings, found in the section, "Overall Freedom Ranking." 

22. Because of the way we weight local taxation, the weights for the fiscal dimension vary by state. They range from 

29.0 percent (for the state with the most competing jurisdictions) to 311 percent (for the state with the fewest 

competing jurisdictions). For further explanation, see the section titled "Local Taxation." 
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FISCAL POLICY 

T
he fiscal policy dimension 
(Figure 1) consists of six vari-

ables: (a) state tax revenues, 

(b) government consumption, (c) 
local tax revenues, (d) government 

employment, (e) government debt, 

and (f) cash and security assets, 

each of which earns a significant 
weight because of its importance. 

The tax, debt, and assets variables 

are measured for each fiscal year, 
whereas the employment and con-

sumption variables come from dif-

ferent sources and are available for 

the calendar year. 

In the first three editions, we 

included fiscal decentralization 
(ratio of local to state taxation) as a 

separate variable. In the past three 

editions, we have done something 

more sophisticated. We have sepa-
rated state and local taxation and 

assigned different weights to the 

two. See the following section for 
details. 

FIGURE 1 Fiscal Policy Weights 

A 
V 

State Taxation 11.7% 

Government Consumption 8.2% 

'I 
Local Taxation 8.0% 

Government Employment 2.0% 

Government Debt 0.3% 

Cash & Security Assets 0.2% 
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STATE TAXATION 
II 70/ 
I I • 1 /0 State and local tax burdens are measured by calculating 

state and local tax revenues as a percentage of each state's 
adjusted personal income, excluding taxes on motor fuel, mineral sever-

ance, alcohol sales, and tobacco sales.23 Gas taxes are excluded because their 

freedom impact is contestable. To some extent, these taxes approximate 

user fees that are paid roughly in proportion to road use by the user, unlike 
other taxes.24 Some states have higher gas tax revenues simply because 

their residents drive more, which is appropriate in a "user pays" system. Gas 

taxes could also represent a policy choice by states separable from simply 

paying for the roads. We take no stand here on the question of the optimal 
gas tax. Severance taxes on natural resources such as hydrocarbons, miner-

als, and timber are excluded because they are paid by energy, mining, and 

timber companies that pass the costs on to consumers worldwide, not just 
to residents of the state where they operate. Alcohol and tobacco sales taxes 

are excluded because they are included in the personal freedom dimension. 

Personal income is the denominator because it represents the size of each 

state's economy: it statistically correlates better with state and local reve-
nues and expenditures than any other commonly used measure of economic 

size, such as gross domestic product (GDP).25 

Adjusted personal income—which is personal income plus capital gains 

plus taxable pensions and annuities minus supplements to wages and sala-
ries—is used to make our denominator as close as possible to the popular but 

infrequently updated tax burden measure from the Tax Foundation .26 The 

taxation variables therefore roughly represent the average tax burden that 
state taxpayers face. 

We weight tax burden under the assumption that some taxpayers would 

consent to pay their full tax burden conditional on others doing the same, 

and some of what those taxes pay for does not diminish and may even 
enhance freedom (e.g., protection of rights). Some even advocate a higher 

tax burden, to pay for services they value. 

To adjust for consented-to taxation, we take the following steps. First, 

we assume that the current tax burden in each state represents the ideal 
point of the median voter. Positive theories of democracy suggest that this 

23. The Census Bureau taxation measures used here exclude user fees (such as state university tuition) from the tax 

category, but include business, motor vehicle license, and alcohol license fees, which is appropriate for the freedom 

index. 

24. Some people would argue that gas taxes that merely pay for roads are too low, because a higher gas tax could 

discourage pollution, a negative externality. Others would argue that some states' existing gas taxes are too high, 

because state governments often divert them to nonroad uses, 

25. When total spending and total taxes are regressed on personal income, gross domestic product, and earnings by 

place of work, only the first correlates positively with the fiscal variables. 

26. Liz Ma(m and Gerald Prante, 'Annual State'Local Tax Burden Ranking FY 20117 Tax Foundation, April 2, 2014. 
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is as good a guess as any about where public opinion lies.1' Then, half of the 
voters would prefer a higher tax burden (and the services it would finance), 

and half would prefer a lower tax burden. Right away, we can slash the tax 

burden weight in half, because half of the voters nationally would not see the 
taxes they currently pay as any diminution of their freedom at all. 

Now, this move assumes that the median-dollar taxpayer is the same as 

the median voter. That is unlikely to be the case. In fact, the median-dollar 

taxpayer is likely to be somewhat wealthier than the median voter and thus 
more ideologically conservative and more hostile to taxation. Thus, if any-

thing, slashing the tax burden in half on these grounds is slightly too aggres-

sive. We discuss our solution to this problem in the following section. 

Before we solve for that issue, we continue with the exposition. Of at least 
half of the taxpayers who would prefer a lower tax burden, most would not 

see all of the taxes they pay as a diminution of their freedom. That is, condi-
tional on others doing the same (absent the collective action problem), they 
would be fully willing to pay a lower tax burden that is greater than zero. To 

illustrate the logic, assume a normal probability density function over pos-

sible tax burdens, as seen in Figure 2. 

On the x-axis of Figure 2 is tax burden, and on the y-axis is the proportion 
of the population corresponding to a particular view on tax burden. Fifty 

percent of the curve lies to the left or right of the mean of the tax burden 

distribution, which is 9.5, the actual national mean of state plus local tax bur-

den. (We have drawn the curve under the assumption of a standard devia-
tion of 2.375, a fourth of the mean, but nothing that follows hinges on this 

assumption. Note that the standard deviation of voters' views on taxation 

should be significantly greater than the standard deviation of actual state 
tax burdens, because each state tax burden roughly represents a median of a 

distribution.) 

This means more simply that, we guess, half of the voters are satisfied 

with tax burdens of 9.5 percent or higher, while half of the voters prefer tax 
burdens below 9.5 percent. Taxes take away the freedom of only the second 

group. Also, the vast majority of the second group does not want to get rid of 

all taxes. Only part of their tax burden reduces their freedom. 

How much of their tax burden is a loss of freedom? We could imagine 
a "loss curve" that looks like a mirror image of the left side of the normal 

density function. In other words, those who want zero taxation will see all 

9.5 percent of income taxed away as a loss of freedom; those who want taxa-
tion of 2.5 percent of income will see 7.0 percent of income taxed away as a 

loss of freedom, and so on. Half of all the taxes that people who prefer lower 

taxes pay does not take away their freedom, if we assume a normal distribu-

27. Anthony Downs, An Economic Theory of Democracy (New York: Harper, 1957). 
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FIGURE 2 Normal Curve with Median at 9.5 
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tion of preferences over taxes. (The area under the loss curve is 0.5, like the 

area under the left side of the normal curve.) So only 4.75 percent of personal 

income, in total, is a loss to those who prefer lower taxation. We can divide 
the tax burden's weight by 2 again, or by 4 in total. Then, we multiply by 1.1 

to account for the fact that the median taxpayer is richer than, and likely 

more anti-tax than, the median voter. Finally, we multiply by 0.94 because 
the federal deduction for state and local taxes returned before the Tax Cuts 

and Jobs Act of 2017, on average, 6.0 percent of state and local taxes paid to 
taxpayers. When data become available on the impact of that legislation on 

the value of the state and local tax deduction from 2019 forward (when the 
change in the deductibility went into effect), we will weight the tax variables 

higher because of the reduction of federal deductibility in the act. 

The values in Table 1 represent the number of standard deviations better 

(lower tax) than the 2000-2019,50-state average. Vermont looks abnormally 
poor on state taxes and good on local taxes because the state classifies all 

of the property tax as a state tax, even though towns do have some control 

over the local rate. Because we reward states for fiscal decentralization, the 
net effect is to depress Vermont's fiscal policy and overall freedom score 

somewhat. 
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State Tax Burden 
Rank State Score, 2019 

1. Alaska 283 26. Nevada 0.05 

2. New Hampshire 1.95 27. Michigan -0.10 

3. Texas 1.61 28. Maryland -0.13 

4. Florida 1.60 29. Indiana -0.16 

5. South Dakota 1.52 30. Massachusetts -0.27 

6. Wyoming 1.52 31. Oregon -0.28 

7. Tennessee 1.15 32. Rhode Island -0.31 

8. Colorado 1.04 33. Kentucky -0.33 

9. Missouri 0.97 34. Connecticut -0.37 

10. Georgia 0.80 35. Utah -0.37 

11. South Carolina 0.80 36. New Jersey -0.38 

12. Oklahoma 0.71 37. Kansas -0.40 

13. Ohio 0.64 38. Wisconsin -0.42 

14. Louisiana 0.55 39. Iowa -0.45 

is. Montana 0.52 40. New Mexico -0.48 

16. Virginia 0.48 41. Maine -0.63 

17. Alabama 0.43 42. New York -0.64 

18. Arizona 0.36 43. West Virginia -0.71 

19. North Dakota 0.33 44. Mississippi -0.85 

20. Washington 0.28 45. California -0.94 

21. Pennsylvania 0.26 46. Arkansas -1.05 

22. Nebraska 0.25 47. Minnesota -1.95 

23. Illinois 0.12 48. Delaware -2.05 

24. North Carolina 0.11 49. Vermont -2.92 

25. Idaho 0.08 50. Hawaii -3.46 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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GOVERNMENT CONSUMPTION 

0.2% The government consumption variable (Table 3) represents 

spending on government operations (wages and salaries 
and goods and services for the state's own use). We use this variable because 

new research suggests that government consumption crowds out private-

sector income growth, even when it is funded by rents, such as federal grants 

or mineral revenues, rather than by taxation or debt. 
A large literature exists on the size of government and economic growth. 

Bergh and Henrekson survey the literature and find a robust association of 

government spending with subsequent growth in rich countries: for every 

additional percentage point of GDP in government spending, annual average 
growth declines by at least 0.05 percentage points .2' This correlation is in 

addition to the effects of taxation. We look at the effects of a standard-

deviation increase in government consumption and investment as a share of 
personal income over 10 years, assuming the 0.05-percentage-point relation-

ship. We calculate the discounted forgone growth over 10 years assuming a 

social discount rate of 5 percent. (Using a finite time horizon is necessary to 

impose finiteness on the number, but endogenous growth theory also sug-
gests that the growth rate benefit of any exogenous variable dissipates even-

tually when per capita income reaches a new steady state—this is likely to 

happen over the course of a business cycle.) Then, we divide by two because 

government employment presumably captures some of the same effects that 
other studies find via government spending, and we want to avoid double-

counting. 

28. A. Bergh and M. Henrekeon, 2011. "Government Size and Growth: A Survey and Interpretation of the Evidence," 

Journal of Economic Surveys 25, no. 5(2011): 872-97. 
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Rank State 

Government 
Consumption 

Score 

1. Florida 1.89 26. Arizona 0.61 

2. Pennsylvania 1.87 27. Kentucky 0.55 

3. Connecticut 1.86 28. Louisiana 0.44 

4. New Hampshire 1.85 29. California 0.44 

5. Massachusetts 1.74 30. Wisconsin 0.42 

6. Maryland 1.50 31. Utah 0.38 

7. Virginia 1.23 32. Vermont 0.31 

8. New Jersey 1.22 33. Kansas 0.20 

9. Nevada 1.18 34. Hawaii 0.17 

10. Tennessee 1.18 35. North Carolina 0.04 

11. Indiana 1.11 36. Washington 0.00 

12. Illinois 1.08 37. Alabama -0.04 

13. Maine 1.06 38. North Dakota -0.10 

14. Minnesota 1.05 39. New York -0.23 

is. South Dakota 1.04 40. West Virginia -0.27 

16. Colorado 1.04 41. Oregon -0.50 

17. Michigan 1.04 42. Iowa -0.54 

18. Georgia 1.02 43. Delaware -0.62 

19. Missouri 0.97 44. South Carolina -0.68 

20. Rhode Island 0.93 45. Nebraska -0.85 

21. Texas 0.80 46. Oklahoma -0.88 

22. Idaho 0.77 47. Mississippi -0.89 

23. Arkansas 0.70 48. New Mexico -1.68 

24. Montana 0.67 49. Wyoming -2.00 

25. Ohio 0.64 50. Alaska -2.48 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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LOCAL TAX 

8.0% We separate local taxation to take account of fiscal decen-

tralization. Fiscal decentralization affects freedom in 
that when more taxes are raised at the local level, residents may have more 

choice over their tax burden and public services. They can more easily vote 

with their feet—that is, move to a jurisdiction with their preferred policy 

mix—at the local level than the state level. 
But that very ability to foot-vote varies not just by how much revenue 

is raised at the local level, but by the number of local jurisdictions, if local 

governments are spatially large, it is difficult for residents to exercise choice. 

When a city like Houston annexes other independent municipalities, it 
becomes more difficult for movers to the area to choose a jurisdiction to 

their liking. Hawaii's single statewide school district prevents parents from 

moving to a district where they think the schools are better run. Because the 
relevant decision for a homeowner is typically over local jurisdictions within 

driving distance to a place of employment, the metric for variety of choice 

that we use is the effective number of local jurisdictions per square mile of 

privately owned land (we exclude publicly owned land because it is presum-
ably not developable), in log points (the natural log is taken to deal with 

skewness and to capture diminishing marginal effects). 

"Effective number of local jurisdictions" counts up the weighted sum 

of general-purpose local governments in each state, where the weights are 
the percentage of local tax revenue raised by each local government tier. 

For instance, if a state has 10 counties and 100 municipalities, and counties 

raise 40 percent of local taxes while municipalities raise 60 percent, then 
the state's effective number of local jurisdictions is 10*0.4+100*0.6=64. We 

then divide that number by the number of square miles of private land in 

the state, then take the natural logarithm to reduce skew in the distribu-

tion. (This also helps large states like Nevada and Texas relative to the New 
England states.) 

The variable for the effective number of local jurisdictions per square 

mile determines the weight on the local taxation variable, which therefore 

varies by state. It is the only variable in the index with a weight that varies 
by state. (The weight for local taxation reported in Figure 1 is the average for 

all 50 states over the 2000-2019 period.) The idea here is that high decen-

tralization (high local taxation relative to state taxation) matters less when 
there are fewer jurisdictions per square mile and matters more when there 

are more. Specifically, we multiply the standard taxation weight by 0.75 for 

the state with the most jurisdictions per square mile (New Jersey) and give 

a hypothetical state with no local governments the full taxation weight, 
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then arrange the other states linearly according to their effective number 
of jurisdictions per square mile. In New Jersey, we are assuming that local 

taxation is only three-quarters the restriction on freedom that state taxation 

is. In Hawaii, the most territorially centralized state, local taxation is almost 
the same as state taxation—the prospective homeowner has virtually no 

local exit option, so local taxes are only a little more likely than state taxes to 

reflect distinctive local preferences. 

Local tax collections come from the most recent fiscal year data released 
by the Census Bureau (FY 2019). The numbers here represent the combined 

formula incorporating both the level of local taxation and the weight as 

determined by the number of competing local jurisdictions. As a result, the 

numbers in Table 2 are not directly comparable to the figures for state-level 
taxation already given. 
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Rank State 

Local tax burden 
score incorporating 

decentralization 

1. Vermont 0.161 26. New Mexico 0.009 

2. Arkansas 0.144 27. North Dakota 0.004 

3. Delaware 0.134 28. Arizona 0.003 

4. Tennessee 0.103 29. Washington -0.003 

S. Idaho 0.101 30. South Carolina -0.008 

6. Indiana 0.098 31. California -0.009 

7. Michigan 0.077 32. Missouri -0.010 

8. West Virginia 0.069 33. Kansas -0.011 

9. Alabama 0.068 34. Oregon -0.013 

10. Minnesota 0.066 35. South Dakota -0.014 

It Kentucky 0.063 36. Virginia -0.015 

12. North Carolina 0.055 37. Iowa -0.019 

13. Mississippi 0.054 38. Rhode Island -0.019 

14. Massachusetts 0.052 39. New Jersey -0.028 

15. Oklahoma 0.047 40. Ohio -0.040 

16. Nevada 0.045 41. Maine -0.054 

17. Montana 0.040 42. Louisiana -0.056 

18. Wyoming 0.040 43. New Hampshire -0.060 

19. Wisconsin 0.040 44. Illinois -0.066 

20. Florida 0.035 45. Colorado -0.069 

21. Pennsylvania 0.024 46. Maryland -0.070 

22. Utah 0.021 47. Alaska -0.073 

23. Connecticut 0.016 48. Texas -0.094 

24. Georgia 0.010 49. Nebraska -0.115 

25. Hawaii 0.010 50. New York -0.227 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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GOVERNMENT EMPLOYMENT 

2.0% We also include government employment, which can 

crowd out employment in the private sector (see Table 4). 
To the extent that government runenterprises are less efficient than pri-

vate ones, government employment costs the local economy. Economists 

Jim Malley and Thomas Moutos use a cointegration framework on time-

series data from Sweden and find that a 1 percent increase in government 
employment is associated with a 0.43 percent decrease in private employ-

ment. Economist Evi Pappa uses U.S. state data and also finds that aggregate 

employment does not increase at moments when government employment 

does, implying substantial crowding out in the short run and presumably in 
the long run as well .29 

According to the Malley-Moutos elasticity estimate applied to state data 

from 2009, an aggregate disemployment effect occurred from an increase 
in government employment that year. Although that might be true, it seems 

like an aggressive assumption. After all, government employment is very 

high in Sweden; thus, its marginal effect there might be more negative than 

its marginal effect just about anywhere else. 
Instead, following Pappa's results, the freedom index assumes a net-zero 

effect on total employment from an increase in state and local employment. 

The private disemployment effect of a one-standard-deviation increase in 

the ratio of government to private employment, as of 2015, would be 3.81 mil-
lion nationwide. Average wage per job in the United States in early 2016 was 

$49,630. The index assumes that compensation equals marginal productivity 

and that government jobs are only 90 percent as productive as private jobs. 
The victim cost of a nationwide, one-standard-deviation increase in the gov-

ernment employment ratio is therefore 3.81 million times $49,630 divided by 

10, or $18.9 billion. We divide that figure by 2 because government consump-

tion presumably captures some of the same dynamics, and we want to avoid 
double-counting. 

Government employment is available on a calendar-year basis from the 

Bureau of Economic Analysis. 

29. Jim Malley and Thomas Mertes, "Does Government Employment 'Crowd Out' Private Employment? Evidence from 

Sweden," Scandinavian Journal of Economics 98, no. 2(1996): 289-302; Evi Pappa, "The Effects of Fiscal Shacks on 

Employment and the Real Wage," International Economic Review 50, no. 1 (2009):217-44. 
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Rank State 

Government 
Employment 

Score 

1. Nevada 217 26. Colorado 0.63 

2. Florida 2.13 27. Wisconsin 0.62 

3. Pennsylvania 1.83 28. Virginia 0.41 

4. Massachusetts 1.83 29. Vermont 0.41 

5. Rhode Island 1.54 30. Idaho 0.40 

6. New Hampshire 1.34 31. Louisiana 0.39 

7. Tennessee 1.30 32. Kentucky 0.37 

8. Georgia 1.20 33. Hawaii 0.35 

9. Arizona 1.19 34. North Carolina 0.31 

10. Illinois 1.13 35. Montana 0.30 

11. Connecticut 1.12 36. Nebraska 0.29 

12. Michigan 1.11 37. South Dakota 0.19 

13. Texas 1.07 38. Washington 0.12 

14. New Jersey 1.07 39. Arkansas 0.02 

is. Maryland 1.06 40. South Carolina -0.02 

16. Indiana 0.99 41. Iowa -0.06 

17. California 0.98 42. North Dakota -0.19 

18. Ohio 0.94 43. Alabama -0.36 

19. Oregon 0.94 44. Kansas -0.66 

20. Minnesota 0.90 45. Oklahoma -0.68 

21. Missouri 0.84 46. Mississippi -1.32 

22. Utah 0.80 47. West Virginia -1.36 

23. Delaware 0.78 48. Alaska -1.78 

24. Maine 0.74 49. New Mexico -1.86 

25. New York 0.64 50. Wyoming -2.21 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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GOVERNMENT DEBT 

0.3% The problem with state and local debt, above a modest 

level, is that it worsens credit ratings and increases yields 
paid on government bonds.3° Current interest payments are already includ-

ed in the state taxation variable. The problem with additional interest paid 

because of default risk is that it does not provide any additional services, 

and therefore we do not imagine that any taxpayers can consent to it, unlike 
interest paid that reflects pure time preference. 

James Poterba and Kim Rueben give readily interpretable coefficient 

estimates for our purposes. They find that a percentage-point increase 

in state debt as a share of personal income is associated with roughly a 
100-basis-point increase in bond yield. The annual value of the additional 

interest payments generated by this increase in interest rate on the debt is 

therefore -(0.01-debt). Like state and local taxes, we adjust this figure for 
federal deductibility. 

For debt, we use the latest fiscal year data from the Census Bureau (FY 

2019). 

30. James M. Poterba and Kim Rueben, State Fiscal Institutions and the U.S. Municipal Bond Market," in Fiscal Institu-

tions and Fiscal Performance, ed. James M. Poterba (Chicago: University of Chicago Press, lggg), pp. 181-208; Craig 

L. Johnson and Kenneth A. Kriz, "Fiscal Institutions, Credit Ratings, and Borrowing Costs," Public Budgeting and 

Finance (2005): 84-103. 
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Rank State 
Government 
Debt Score 

1. Wyoming 269 26. Wisconsin 0.47 

2. Idaho 2.19 27. Missouri 0.43 

3. North Carolina 1.80 28. Indiana 0.43 

4. Montana 1.54 29. Colorado 0.39 

5. Oklahoma 1.52 30. South Carolina 0.39 

6. Florida 1.49 31. West Virginia 0.35 

7. Georgia 1.32 32. Minnesota 0.29 

8. New Hampshire 1.30 33. Kansas 0.23 

9. Iowa 1.23 34. Louisiana 0.16 

10. Mississippi 1.20 35. Nevada 0.11 

11. Maine 1.17 36. Pennsylvania 0.09 

12. Tennessee 0.97 37. Oregon 0.07 

13. Virginia 0.92 38. New Mexico 0.04 

14. Maryland 0.89 39. Connecticut -0.07 

is. South Dakota 0.88 40. Massachusetts -0.22 

16. Vermont 0.84 41. California -0.24 

17. Arizona 0.83 42. Washington -0.25 

18. Arkansas 0.80 43. Texas -0.36 

19. Alabama 0.78 44. Rhode Island -0.39 

20. Nebraska 0.72 45. North Dakota -0.50 

21. Delaware 0.70 46. Hawaii -0.75 

22. Michigan 0.66 47. Alaska -0.77 

23. New Jersey 0.57 48. Illinois -0.86 

24. Utah 0.56 49. Kentucky -1.54 

25. Ohio 0.48 50. New York -1.59 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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CASH AND SECURITY ASSETS 

0.2% Including state and local debt in the freedom index gives an 

incomplete picture without data on state and local financial 
assets. To weight this variable, which is also measured as a share of adjusted 

personal income, we estimate the coefficients on debt and cash and security 

assets in a time-series cross-sectional regression model of Standard and 

Poor's credit ratings of state governments. Both coefficients were statisti-
cally significant in the expected direction. A one-unit increase in state and 

local debt was associated with a 6.4-point increase in riskiness on a 0 to 9 

scale, while a one-unit increase in cash and security assets was associated 

with a 0.76-point decrease (improvement). Cash and security assets are 
less valuable for credit rating than debt is harmful because these assets are 

often illiquid, tied up in trusts. We use these relative coefficient estimates to 

weight cash and security assets relative to debt. 
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Cash and Security 
Rank State Assets Score 

1. Alaska 7.24 

2. North Dakota 

26. Iowa -0.24 

2.73 27. Utah 

3. Wyoming 1.99 

4. Now Mexico 

-0.25 

28. Pennsylvania -0.25 

0.99 29. Kansas 

5. Montana 0.00 

6. Texas -0.01 

7. Ohio -0.04 

8. South Dakota 

-0.26 

30. Florida -0.26 

31. Tennessee -0.28 

32. Arizona -0.28 

-0.08 33. Illinois 

9. Oregon -0.08 

10. Louisiana -0.09 

11. Rhode Island -0.09 

12. Nebraska -0.13 

13. Hawaii -0.17 

14. Indiana -0.18 

is. Missouri -0.18 

16. Delaware -0.18 

17. West Virginia 

-0.28 

34. Arkansas -0.28 

35. New York -0.30 

36. Michigan -0.30 

37. Maine -0.31 

38. Nevada -0.32 

39. Alabama -0.33 

40. Mississippi -0.34 

41. Washington -0.34 

-0.19 42. Virginia 

18. Colorado -0.19 

19. Idaho -0.19 

20. Vermont -0.20 

21. Kentucky -0.21 

22. Minnesota -0.21 

23. South Carolina -0.22 

24. California -0.22 

25. Oklahoma -0.22 

-0.35 

43. New Hampshire -0.37 

44. Massachusetts -0.40 

45. New Jersey -0.41 

46. Wisconsin -0.43 

47. Georgia -0.44 

48. Connecticut -0.47 

49. North Carolina -0.48 

50. Maryland -0.51 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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30 .4%  The fiscal policy ranking is available in Table 7. Although 
the former number-one state New Hampshire continues to 

improve gradually on fiscal policy, Florida and Tennessee have leapfrogged 

it with some truly eye-popping improvements. Time will tell whether data 

revisions will adjust this picture, but for now it seems that government con-

sumption in Florida has fallen from 10.8 percent in 2009 to 7.9 percent of 
income in Florida in just 10 years, while state and local taxes have also fallen, 

and the government employment ratio has fallen by close to 3 percent-

age points. Some of this improvement is likely a result of Florida's rapidly 

rebounding economy since the Great Recession and Florida's fiscal disci-
pline. Tennessee's improvement is less significant, but the state has brought 

down its debt ratio quite a bit. 

Because the two taxation variables make lip a large share of fiscal policy's 
weight, it is unsurprising that low-tax states dominate the top of the fis-

cal policy rankings, while high-tax states fall at the bottom. In Table 7, the 

numbers represent the number of weighted standard deviations each state is 

above the average. For instance, New York's 2019 score of -0.307 means that 
even if New York were exactly average on regulatory policy and personal 

freedom (garnering a total score of 0011 them), it would still be, on average, a 

third of a standard deviation less free than the average for every policy. 

A state that is one standard deviation better than average on every single 
policy will end up with an overall freedom score of 1.0, and a state that is one 

standard deviation worse than average on every single policy will end up 

with an overall freedom score of-1.O. Since fiscal policy represents less than 
a third of the overall index, New York's score of -0.307 means that it is on 

average more than a standard deviation worse than average on every fiscal 

policy. 
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Overall Fiscal Policy 
Rank State Score, 2019 

1. Florida 0.430 26. Louisiana 0.060 

2. Tennessee 0.370 27. Rhode Island 0.059 

3. New Hampshire 0.357 28. New Jersey 0.058 

4. South Dakota 0.263 29. Oklahoma 0.054 

5. Pennsylvania 0.251 30. Wisconsin 0.046 

6. Georgia 0.222 31. North Dakota 0.041 

7. Missouri 0.208 32. Washington 0.039 

8. Massachusetts 0.206 33. South Carolina 0.038 

9. Indiana 0.199 34. Alaska 0.036 

10. Nevada 0.198 35. Utah 0.034 

11. Idaho 0.195 36. Wyoming 0.028 

12. Texas 0.187 37. Maine -0.015 

13. Michigan 0.182 38. Kansas -0.047 

14. Montana 0.174 39. Minnesota -0.049 

15. Virginia 0.159 40. West Virginia -0.056 

16. Colorado 0.158 41. California -0.056 

17. Connecticut 0.155 42. Oregon -0.060 

18. Arizona 0.128 43. Iowa -0.106 

19. Alabama 0.116 44. Delaware -0.131 

20. Ohio 0.114 45. Mississippi -0.134 

21. North Carolina 0.089 46. Vermont -0.136 

22. Arkansas 0.088 47. Nebraska -0.142 

23. Kentucky 0.079 48. New Mexico -0.214 

24. Maryland 0.068 49. New York -0.307 

25. Illinois 0.063 50. Hawaii -0.369 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Figure 3 shows how the average fiscal policy score has changed for all 50 
states since 2000. It appears that states' fiscal policies have improved since the 

Great Recession, mostly because of declining tax burdens and spending cuts. 

FIGURE 3 State Average Fiscal Policy Scores over Time 
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REGULATORY POLICY 

T
he regulatory policy dimen-
sion includes categories for (a) 

land-use freedom and environ-

mental policy, (b) health insurance 

freedom, (c) labor-market freedom, 
(d) lawsuit freedom, (e) occupa-

tional freedom, (f) miscellaneous 

regulations that do not fit under 
another category (such as certifi-

cate-of-need requirements), and 

(g) cable and telecommunications 

freedom. Figure 4 shows the weights 

for health insurance policies now 

controlled by the federal govern-
ment (8.1 percent) and for only those 

health insurance policies that states 

can still control after the PPACA (0.8 

percent), altogether summing to 8.9 
percent of the index. 

FIGURE 4 Regulatory Policy Weights 

Land Use 11.6% 

Health Insurance 
(Pre-PPACA) 8.1% 

Labor Market 4.8% 

Lawsuits 3.2% 

Occupations 2.6% 

Miscellaneous 2.5% 

Health Insurance (Post-PPACA) 0.8% 
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The calculated freedom scores do not allow weights to vary by year, even 
when variation across states disappears. In other words, a variable continues 

to contribute to the weights even in years when it no longer contributes to 

differences across states because every state has the same policy. Including 
this type of variable allows for intertemporal comparisons. That happened 

when the PPACA passed, and states could no longer choose whether to have 

community rating, guaranteed issue, and the individual mandate. As a result 

of our methodological choice, the data show the PPACA as a large nega-
tive shock to all states' regulatory policy. However, for the second time, this 

edition of the study also develops an alternative, chain-linked index in the 

downloadable data that includes only policies that have never at any time 

been federalized. We do not put this ranking in the text because it is really 
for comparisons over time rather than across states, and the 2019 values on 

this chain-linked index correlate perfectly with the 2019 values on the regu-

lar index. 
This regulatory policy dimension does not include regulations with a 

mainly paternalistic justification; those regulations are placed under the 

personal freedom dimension. They include laws such as private and home-

school regulations and smoking bans. 
To take into account the wider, unmeasured costs of insecure rights, this 

index increases the weights on variables representing policies encoded in 

state constitutions or the federal Constitution. It does so because the fact 

that a policy has been encoded within a constitution is prima facie evidence 
that the policy is widely considered to affect a "fundamental" freedom—a 

freedom with consequences for the security of the citizenry that extend 

beyond citizens under its immediate purview. 
Within the regulatory policy dimension, the weights of certain variables 

are boosted as follows: 

1. The victim cost/freedom value is multiplied by 2 if a closely related 

policy is encoded in the U.S. Constitution, or has been recognized by 
at least some courts as relating to a fundamental right. Examples of 

such policies include eminent domain reform, rent control, regulatory 

taking restrictions, and mandatory permission of political speech on 

private property, which we view as compelled speech implicating the 
FirstAmendment. 

2. The victim cost/freedom value is multiplied by 1.5 if the policy is 

encoded in state constitutions but not the federal Constitution and 
has not otherwise been recognized judicially as a fundamental right. 

Right-to-work laws are the only such policies in the regulatory 

dimension. 
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We believe this sort of boost is necessary to capture the particular impor-
tance Americans have attached to certain fundamental freedoms, even if 

it necessarily involves an element of judgment. Freedoms are more funda-

mental the more widely people consider them part of their flourishing and 
autonomy, and policies potentially infringing on them are therefore subject 

to stricter judicial scrutiny than policies that would restrict freedoms that, 

while potentially valuable, are not as fundamental." By relying on existing 

judicial interpretations of fundamental rights, the freedom index avoids at 
least one possible source of subjectivity as it "upgrades" these policies. 

31. Legal Information Institute, 'Fundamental Right," Cornell University Law School, August 19, 2010. 
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LAND-USE FREEDOM AND 
ENVIRONMENTAL POLICY 

11.6% The category for land-use freedom and environmental 

policy includes eminent domain rules, land-use regulations, 

renewable portfolio standards, and regulations requiring employers to let 
their employees bring guns onto company-owned parking lots. Most of its 

weight comes from three variables: local rent control laws (5.3 percent of 

the overall index) and two indexes of residential land-use regulations, also 

known as zoning (together 5.0 percent of the index). One of the zoning 
indexes is derived from an index built by researchers at the Wharton School 

of Business.32 Their original index is available for only two years. We use 

changes in state cost of living, Partisan Voting Index, accommodation GDP, 
and effective number of local jurisdictions to impute values for this vari-

able over the entire time series. The other zoning index derives from two 

Harvard economists, is based on appellate court rulings, and does vary over 

time but is a "noisier" (more specifically, the same mean and expectation 
but a larger variance) measure of zoning." According to the best evidence, 

a one-standard-deviation increase in residential zoning restrictions would 
directly cost victims more than $13 billion a year, if imposed nationwide .34 

Rather than impose such costs, states should allow property owners to solve 
most land-use externalities with various contractual arrangements, such as 

homeowners associations, or at most what Dartmouth economist William 

Fischel calls "good housekeeping" zoning." 
Renewable portfolio standards (RPS), which mandate that power com-

panies buy certain proportions of their energy from (usually) wind and solar 

sources, are worth 1.0 percent of the overall index. Our variable tracks the 

stringency of these requirements. The average RPS raises electricity prices 
by 0.8-0.9 percent, with bigger effects likely for more stringent programs .36 

To promote cleaner electric generation, states could help limit pollution that 

creates significant, direct, negative externalities through means other than 

command-and-control regulations. 

32. Joseph Gyourko, Albert Saiz, and Anita Summers, "A New Measure of the Local Regulatory Environment for Hous-

ing Markets: The Wharton Residential Land Use Regulatory Index," Urban Studies 45, no. 3(2008): 693-729. 

33. Peter Ganong and Daniel Shoag, 'Why Has Regional Income Convergence in the US Declined?,' Journal of Urban 

Economics 102 (2017): 76-90. 

34. Edward L. Glaeser, Joseph Gyourko, and Raven Saks, "Why Is Manhattan So Expensive? Regulation and the Rise 

in Housing Prices," Journal of Law and Economics 48, no. 2(2005): 331-6g: Stephen Halpezzi, "Housing Prices, 

Externalities, and Regulation in US Metropolitan Areas." Journal of Housing Research 7, no. 2 (1996): 209-41. 

35. William A. Fiscbel, Zoning Rules! (Cambridge, NA: Lincoln Institute of Land Policy, 2015). 

36. Cliff Chen, Ryan Riser, and Hark Bollinger, "Weighing the Costs and Benefits of State Renewables Portfolio Stan-

dards in the United States: A Comparative Analysis of State-Level Policy Impact Projections," Renewable & Sustain-

able Energy Reviews 13(2009): 552-66: Jenny Heeter et al., "A Survey of State-Level Cost and Benefit Estimates of 

Renewable Portfolio Standards," technical report, National Renewable Energy Laboratory, Golden, CO. May 2014. 
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The remainder of this category takes into account whether compensation 
or an economic assessment is required before a regulatory taking, an index 

of eminent domain reform; whether companies must allow employees' guns 

on their property; and whether free speech is mandated on private property. 
(The federal courts require compensation for regulatory takings only when 

they destroy the value of the affected land; therefore, states were coded 

only for having protections stronger than the federal one.) it may surprise 

readers that eminent domain reform comprises only 0.1 percent of the free-
dom index, given that it affects a fundamental right, and given how salient 

the issue was—especially among property rights advocates—following the 

Supreme Court's Kelo decision." However, the estimated victim cost of emi-

nent domain abuse is relatively low,at roughly $1 billion a year ($500 mil-
lion without the "constitutional weight" boost), though admittedly this may 

underestimate losses due to insecurity of tenure, attorneys' fees, opportunity 

costs of legal challenges, and so on.38 it is worth noting that most states that 
have reformed eminent domain have kept open a wide "blight loophole" that 

could still allow public takings for private interests. Therefore, the eminent 

domain index has been coded to take blight reform into account, as well as 

the incorporation of eminent domain restrictions into the state constitution. 
Both of the final two variables have to do with property rights: laws ban-

ning employers from banning guns from certain company property such as 

parking lots, and laws mandating free speech on private property. We hold 

that businesses may permissibly require employees to leave guns at home, 
just as we defend the right of malls and community associations to prohibit 

any or all political messages. That view might perplex some gun rights advo-

cates. However, the only consistent property rights-respecting position is 
that gun rights stop at the boundary of someone else's property; to think 

otherwise is to impose one's own view on others without their consent. 

Although symbolically significant, however, these policies do not generally 

cause severe inconvenience to their victims and therefore are not worth 
much in the index. 

37. See Kelo e City of New London, 545 U.S. 469 (2005). 

38. "Building Empires, Destroying Homes: Eminent Domain Abuse in New York," InstEtute for Justice, October 2009. 

42 FREEDOM IN THE 50 STATES 

49

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 50 of 446



Rank State 

Land-Use Freedom 
and Environmental 

Policy Score 

1. Alabama 0.050 

2. Georgia 0.046 

3. Oklahoma 

26. Wisconsin 0.007 

27. Illinois 0.005 

0.046 28. Alaska 0.004 

4. Virginia 0.042 

5. Arkansas 

29. Utah 0.004 

0.042 30. Idaho -0.001 

6. Kentucky 0.039 31. Colorado -0.006 

7. Iowa 0.038 

8. Nebraska 

32. Pennsylvania -0.007 

0.038 33. New Mexico -0.007 

9. Kansas 0.038 

10. North Dakota 

34. Massachusetts -0.016 

0.037 35. Nevada -0.017 

11. West Virginia 0.036 

12. Texas 0.033 

13. Louisiana 0.031 

14. South Dakota 0.031 

15. Missouri 0.031 

16. Tennessee 0.030 

17. South Carolina 0.030 

18. Indiana 0.026 

19. Ohio 0.024 

20. Michigan 0.021 

21. Florida 0.021 

22. North Carolina 0.015 

23. Mississippi 0.014 

24. Wyoming 0.013 

25. Arizona 0.010 

36. Minnesota -0.020 

37. Delaware -0.023 

38. Montana -0.039 

39. Washington -0.045 

40. New Hampshire -0.047 

41. Connecticut -0.061 

42. Rhode Island -0.061 

43. Maine -0.090 

44. Hawaii -0.145 

45. Vermont -0.173 

46. New York -0.224 

47. California -0.257 

48. Maryland -0.265 

49. New Jersey -0.292 

50. Oregon -0.293 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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HEALTH INSURANCE FREEDOM 

8.1% The PPACA (Obamacare) nationalized most health insur-

ance regulation. In our "headline" index, we treat such 
nationalizations of policies that states formerly controlled as changes in 

state policies. We do so because our primary purpose is to measure freedom 

as citizens experience it, not as state legislators enact it. This choice allows 

us to compare the state of freedom over time, using the same policies. We do 
the same thing with certain gun laws and with sodomy laws, which have also 

been nationalized (in a pro-freedom direction). 

All states are now required to have a small-group-adjusted community 

rating (2.3 percent of the index), individual market-adjusted community rat-
ing (0.4 percent), individual market-guaranteed issue (0.6 percent), bans on 

elimination riders (<0.1 percent), mandated external review of grievances 

(<0.1 percent), small-group prior approval of rates (0.5 percent), nongroup 
prior approval of rates (0.1 percent), and certain "essential benefits" man-

dates (1.8 percent). States are still able to vary somewhat on the extent of 

mandated benefits (0.5 percent), standing referrals to specialists (<0.1 per-

cent), direct access to specialists (0.3 percent), and bans on financial incen-
tives to providers from insurers (<0.1 percent). The individual health insur-

ance mandate (2.4 percent) was federalized but then, in a rare exception 

to the historical norm, was returned to the states. Some states (California, 

Massachusetts, New Jersey, and Rhode Island) have enacted their own indi-
vidual mandates since that time. 

Community rating and the individual mandate get the highest weights 

because they represent a large transfer of wealth from the healthy to the 
unhealthy, approximately $10 billion a year?9 State-level mandated cover-

ages raise premium costs for consumers. In this edition, we have exten-

sively reviewed statutes to determine the onset of all the particularly costly 

mandated benefits, such as in vitro fertilization and occupational therapy, 
by state. The HMO regulations have low victim costs because public back-

lash against particular practices, such as financial incentives to providers, 

drove them from the marketplace even before laws were passed.4° in this 

case, public opinion drove both market practice and state law. Nevertheless, 
research suggests that public opinion on this issue may be misinformed. In 

their heyday in the 1990s, when many of the now widely banned practices 

were widespread, HMOs successfully suppressed health care costs.4' 

39. These numbers are derived from estimates in Mark V. Pauly and Bradley Herring, "Risk Pooling and Regulation: 

Policy and Reality in Today's Individual Health Insurance Market," Health Affairs 26, no. 3 (2007): 770-79. 

40, Mark A. Hall, "The Death of Managed Care: A Regulatoe), Autopsy," Journal of Health Politics, Policy, and Law 30, no. 

3 (2005):427-52. 

41. Maxim L. Pinkovskiy, "The Impact of the Managed Care Backlash on Health Care Costa: Evidence from State Regula-

tion of Managed Care Cost Containment Practices," October 17, 2013. 
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Health Insurance 
Rank State Freedom Score 

1. Idaho -0.028 23. Tennessee -0.039 

1. Nebraska -0.028 23. Washington -0.039 

1. North Dakota -0.028 28. Arizona -0.039 

4. Delaware -0.029 28. Florida -0.039 

4. Kansas -0.029 28. Missouri -0.039 

6. Mississippi -0.032 28. New York -0.039 

6. South Dakota -0.032 28. North Carolina -0.039 

6. Wyoming -0.032 28. Pennsylvania -0.039 

9. Iowa -0.032 34. Virginia -0.041 

10. Oklahoma -0.033 35. Ohio -0.041 

10. South Carolina -0.033 36. Alaska -0.043 

10. Wisconsin -0.033 37. Colorado -0.043 

13. Vermont -0.033 38. Maine -0.043 

14. Michigan -0.035 38. New Mexico -0.043 

is. Nevada -0.037 40. Utah -0.045 

16. Hawaii -0.037 41. Maryland -0.045 

17. Illinois -0.037 42. Arkansas -0.047 

17. Minnesota -0.037 42. Connecticut -0.047 

19. Georgia -0.039 44. West Virginia -0.048 

19. Indiana -0.039 45. Montana -0.051 

19. Louisiana -0.039 45. Texas -0.051 

19. New Hampshire -0.039 47. California -0.079 

23. Alabama -0.039 48. Rhode Island -0.087 

23. Kentucky -0.039 49. Massachusetts -0.091 

23. Oregon -0.039 50. New Jersey -0.097 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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LABOR-MARKET FREEDOM 

4.8% Right-to-work laws make up nearly half of the labor regu-

lation category and more than 2 percent of the entire 
freedom index. They are valued at over $10 billion a yeat42 Right-to-work 

laws are controversial among libertarians because they override collective 

bargaining contracts reached between employers and employee unions, 

allowing employers to hire workers who do not pay agency fees to a union. 

Then again, right-to-work laws can be justified as a means of employer 
and employee self-defense against the mechanisms of the Wagner Act (the 

National Labor Relations Act), which essentially allows an "agency shop" to 

form if a majority of workers votes in favor of this action. 
From the libertarian point of view, the Wagner Act violates the funda-

mental freedom of association and basic property rights, and right-to-work 

laws somewhat restore those freedoms, because few employers would vol-
untarily agree to an agency shop in the absence of the Wagner Act. Although 

right-to-work laws violate the rights of some workers and employers, they 

restore freedom of association to a far greater number. In an ideal world, 

both the National Labor Relations Act and right-to-work laws would be 
repealed, and employees and employers would be free to negotiate as they 

saw fit, collectively or individually. 

For those who disagree with our logic, we have produced alternative index-

es to the freedom index that exclude right-to-work laws (see Appendix B). 
Other policy variables in this category, in descending order of impor-

tance, are short-term disability insurance requirements (costs being lower 

labor productivity" and administrative expenses for businesses44), the legal-
ization and enforcement of worker noncompete agreements (costs being the 

transfer of income from stockholders to top executives and firms' under-

investment in worker productivity45), state minimum-wage laws (Kaitz 

index adjusted for median wages), policies dealing with workers' compen-
sation (funding mechanisms and mandated coverages), requirements for 

employer verification of legal resident status, stricter-than-federal private 

employment discrimination laws (smoker status, marital status, age, and 

others), and mandated paid family leave. 

42. Steven F. Abraham and Paula B. Voos, "Right-to-Work Laws: New Evidence from the Stock Market." Southern 

Economic Journal 67. no. 2(2000): 345-62: David I Ellwood and Glenn Fine. "The Impact of Right-to-Work Laws 
on Union Organizing." Journal of Political Economy 95, no. 2(1987): 250-73; William J. Moore, "The Determinants 

and Effects of Right-to-Work Laws: A Review of the Recent Literature," Journal of Labor Research 19, rm. 3(1998): 

445-69: Robert Krol and Shirley Svorny, "Unions and Employment Growth: Evidence from State Economic Recover-
ies," Journal of Labor Research 28(2007): 525-35. 

43. John Bound at al., "The Welfare Implications of Increasing Disability Insurance Benefit Generosity," Journal of Public 

Economics 88 (2004): 2487-514. 

44. In other words, the funding mechanism (taxation) does not count here; it counts as part of the tax burden. 

45. Mark J. Garmaise, "Ties That Truly Bind: Noncompetition Agreements, Executive Compensation, and Firm Invest-

ment," Journal of Law Economics, and Organization 27.2(2011): 376-425. 
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Labor-Market 
Rank State Freedom Score 

1. Texas 0.048 26. Oklahoma -0.002 

2. Virginia 0.041 27. New Hampshire -0.010 

3. Kansas 0.039 28. North Dakota -0.016 

3. Iowa 0.039 29. Pennsylvania -0.017 

3. Wisconsin 0.039 30. Minnesota -0.019 

3. Indiana 0.039 31. Delaware -0.021 

7. Mississippi 0.038 32. Illinois -0.024 

7. Alabama 0.038 33. Montana -0.025 

9. Tennessee 0.038 34. Alaska -0.025 

10. Georgia 0.036 35. New Mexico -0.026 

11. North Carolina 0.036 36. Missouri -0.026 

12. Utah 0.034 37. Vermont -0.030 

13. Florida 0.034 38. Ohio -0.032 

14. Kentucky 0.032 39. Connecticut -0.032 

is. Idaho 0.032 40. Maryland -0.034 

16. South Carolina 0.030 41. Massachusetts -0.035 

17. Louisiana 0.030 42. Maine -0.037 

18. Nebraska 0.029 43. Colorado -0.040 

19. Nevada 0.028 44. Oregon -0.043 

20. South Dakota 0.027 45. Washington -0.055 

21. Michigan 0.026 46. New Jersey -0.057 

22. Arkansas 0.023 47. Hawaii -0.062 

23. West Virginia 0.023 48. Rhode Island -0.069 

24. Wyoming 0.018 49. New York -0.070 

25. Arizona 0.005 50. California -0.105 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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LAWSUIT FREEDOM 

3.2% Deciding tort claims among private parties is an important 

function of a decentralized legal system that provides justice 
to victims of the unjust, harmful acts of others. In an efficient civil liability 

system, the costs that defendants have to pay are merely compensation for 

wrongs and not a limitation on their freedom. Moreover, the liability insur-

ance costs that businesses have to pay reflect, in an efficient system, the 
likelihood that they will impose harms on others. 

In practice, however, the United States' civil liability system imposes 

vastly higher costs on everyone than every other developed country's sys-

tem does.4' Moreover, the costs of the system vary widely by state. In fact, 
it is more appropriate to think of there being 50 separate civil liability sys-

tems in the United States than one national system, and "bad" state systems 

can impose significant costs above those necessary to remedy wrongs. That 
is especially the case when defendants are from another state.47 

The civil liability index captures risks and costs to property and con-

tract freedoms that businesses must pass on to consumers as higher prices. 

Unfortunately for consumers—and that means everyone—tort abuse's 
overall cost to the economy is quite high. In fact, according to policy ana-

lysts Lawrence McQuillan, Hovannes Abramyan, and Anthony Archie, the 

nationwide "tort tax" amounts to $328 billion annually in direct costs and 

$537 billion annually in indirect costs.4' Not all of those indirect costs are 
relevant to this variable in our index: administration costs show up in state 

spending and taxation, and the costs of lost innovation (42 percent of all 

tort costs according to McQuillan, Abramyan, and Archie) seem too higher-
order to be included here. That is consistent with our overall approach, 

since we do not include the cost of economic growth forgone for any other 

regulatory variable. 

One of the most significant improvements to the index we made in the 
fourth edition has to do with state civil liability systems. The freedom 

index includes a single variable, an index of how plaintiff-friendly each 

state's civil liability system is, which depends in turn on eight variables. 

We use principal component analysis to find the common variance among 
each of those: (a) ratings of lawsuit climate bybusinesses,4' (b) partisan 

46. For a good overview, seethe contributions to EN. Buckley (ad.), The American Illness: Essays on the Rule of Law 

(New Haven, CT: 'rare University Press, 2013). 

47. For evidence, see Alexander Tabarrok and Eric Holland, "Court Politics: The Political Economy of Tort Awards," 

Journal of Lawand Economics 42, no.1 (1999): 157-99. 

48. Lawrence J. McQuillan, Novannes Abramyan, and Anthony P. Archie, Jackpot Justice: The True Cost of America's 

Tort System (San Francisco: Pacific Research Institute, 2007). 

49. See Ranking the States. A Survey of the Fairness and Reasonableness ofState Liability Systems, U.S. Chamber 

Institute for Legal Reform. 
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elections for the supreme court, (c) partisan elections for trial courts, (d) 
lawyer concentration index, (e) legal services share of GDP, (f) blanket 

punitive or noneconomic damages cap, (g) burden of proof for conduct jus-
tiing punitive damages, and (h) joint and several liability abolition. 

Even though the U.S. tort system is largely at the state level, certain 

nationwide features affect the tort environment in every state. Even the 

"best" state will have a "tort tax" of some kind. Moreover, a state's poor 

tort environment affects out-of-state defendants, creating an interjurisdic-
tional externality.50 Nevertheless, Nicole Crain and others find that adopt-

ing all recommended tort reforms could reduce a state's tort losses by 49 

percent and annual insurance premiums by 16 percent.51 Using an econo-

metric model of insurance costs and tort system perceptions, Paul Hinton, 
David McKnight, and Ronald Miller find a potential reduction in tort costs 

ranging from $20 million in Vermont to $5.3 billion in California, due to 
comprehensive tort reform. 52 We use their estimates to come up with an 
estimate of how nationwide tort reform amounting to a standard-deviation 

change on our variable would affect liability insurance premiums. Then, 

we divide by 0.55 to take into account deadweight loss and costs of legal 

representation, which are 45 percent of the tort tax (excluding adminis-
tration and lost innovation costs) according to McQuillan, Abramyan, and 

Archie. 

50. Tabarrok and Holland, "Court Politics." 

51. Nicole V. Crain or al., "Tort Law Tally: How State Tort Reforms Affect Tort Losses and Tort Insurance Premiums," 

Pacific Research Institute (April 2009). 

52. Paul J. Hinton, David McKnight, and Ronald I. Miller, "Determinants of State Tort Costs: The Predictive Power of the 

Harris State Liability Systems Ranking Study," NERA Economic Consulting (October 2012). 
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Lawsuit Freedom 
Rank State Score 

1. New Hampshire 0.063 26. Kentucky 0.014 

2. Nebraska 0.053 27. Montana 0.012 

3. North Dakota 0.051 28. Georgia 0.011 

4. Alaska 0.047 29. Washington 0.007 

5. South Dakota 0.041 30. Vermont 0.004 

6. Idaho 0.040 31. Florida 0.002 

7. Iowa 0.038 32. Virginia 0.001 

8. Oklahoma 0.035 33. New Jersey 0.000 

9. South Carolina 0.035 34. Texas -0.001 

10. Michigan 0.034 35. Rhode Island -0.003 

11. Utah 0.033 36. West Virginia -0.004 

12. Arkansas 0.032 37. California -0.004 

13. Kansas 0.031 38. Maryland -0.006 

14. Wyoming 0.030 39. Connecticut -0.007 

is. Colorado 0.028 40. Ohio -0.008 

16. Mississippi 0.028 41. Massachusetts -0.009 

17. Tennessee 0.028 42. Delaware -0.010 

18. Indiana 0.027 43. Minnesota -0.012 

19. Arizona 0.025 44. New Mexico -0.018 

20. Oregon 0.024 45. Alabama -0.024 

21. Nevada 0.023 46. Missouri -0.028 

22. Wisconsin 0.021 47. Pennsylvania -0.050 

23. Maine 0.016 48. Louisiana -0.053 

24. Hawaii 0.015 49. New York -0.073 

25. North Carolina 0.015 50. Illinois -0.077 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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OCCUPATIONAL FREEDOM 

2.6% The prevalence of occupational licensing is difficult to 

measure. Some of the literature uses listings of licensed 
occupations by state at America's Career InfoNet,5' but we have found 

those listings to be highly unreliable, often excluding certain licensed 

occupations or including others that are privately certified, not regulated 

by the government. We use two redundant measures of the prevalence of 
licensure to reduce measurement error. 

Our first measure of licensure prevalence is a weighted sum for 64 

occupations, where each occupation's weight is its proportion of the total 

employment in those 64 occupations. A second measure is available only 
for 2014, 2016,2017, and 2019, and it is carried back and interpolated to 

other years. It counts the number of mentions of certain phrases in each 

state's statutes, such as "shall not practice?" We do find that these two vari-
ables correlate together modestly (r=0.30). These two variables together 

are worth about 1.6 percent of the index, with each apportioned half of the 

weight. 

We also include sunrise and sunset provisions for occupational licens-
ing. But because of a lack of evidence regarding their effectiveness, they 

are worth less than 0.1 percent of the index. (Sunrise refers to independent 

review requirements before a new licensing board is created; sunset refers 

to automatic expiration of licensing boards after several years so that the 
legislature must reauthorize them.) 

The remaining occupational freedom variables have to do with medical 

scope of practice. Nurse practitioner scope of practice is the most impor-
tant, making up 0.8 percent of the index. Dental hygienist independent 

practice is worth 0.1 percent of the index, followed by two more minor 

variables: membership in the Nurse Licensure Compact and physician 

assistant prescription authority. 

53. For instance, Morris M. Kieiner and Alan B. Krueger, "The Prevarence and Effects of Occupational Licensing." British 

Journal of Industrial Relations 48 (4) (2010): 676-87. 
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Occupational 
Rank State Freedom Score 

1. Idaho 0.026 26. West Virginia -0.004 

2. Wyoming 0.021 27. Kentucky -0.005 

3. Colorado 0.021 28. Washington -0.006 

4. Rhode Island 0.019 29. Indiana -0.007 

5. Vermont 0.019 30. Michigan -0.008 

6. Hawaii 0.018 31. Georgia -0.009 

7. New Hampshire 0.014 32. Nevada -0.010 

8. Nebraska 0.014 33. South Carolina -0.010 

9. Kansas 0.014 34. Pennsylvania -0.010 

10. Alaska 0.012 35. Oklahoma -0.011 

11. Missouri 0.008 36. Oregon -0.011 

12. Maine 0.007 37. Arkansas -0.012 

13. Montana 0.007 38. Tennessee -0.012 

14. Connecticut 0.006 39. Alabama -0.012 

is. Utah 0.006 40. North Carolina -0.015 

16. Minnesota 0.006 41. New York -0.016 

17. Arizona 0.005 42. Louisiana -0.017 

18. New Mexico 0.005 43. Florida -0.018 

19. Delaware 0.004 44. New Jersey -0.019 

20. Iowa 0.003 45. Ohio -0.020 

21. Mississippi 0.000 46. Maryland -0.021 

22. South Dakota -0.001 47. Virginia -0.023 

23. Massachusetts -0.001 48. Illinois -0.024 

24. North Dakota -0.003 49. California -0.041 

25. Wisconsin -0.003 50. Texas -0.048 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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MISCELLANEOUS REGULATORY FREEDOM 

2.5% Miscellaneous regulations include, in declining order of 

importance, certificate-of-need requirements for new hos-
pital construction, auto insurance rate filing requirements, homeowner's 

insurance rate filing requirements, general unfair-pricing and sales-below-

cost laws, price-gouging laws, rate classification prohibitions for some 

classes of insurance, membership in the Interstate Insurance Product 
Regulation Compact, direct-to-consumer auto sales, minimum markup and 

sales-below-cost laws for gasoline, moving company entry regulations, and 

mandatory product labeling laws. 

Certificate-of-need regulations land their first-place slot in this cat-
egory on the basis of the over $3 billion in extra costs they impose on hos-

pitals, customers, and potential market entrants.'4 Next come state per-

sonal auto insurance rate filing requirements. These regimes range from 
Massachusetts's old "fixed and established" system (scrapped in 2008), in 

which all car insurance premiums were dictated bylaw, to no rate-filing 

requirement whatsoever in Wyoming. A one-standard-deviation change 

on this -ito 4 scale, about 1.2 points, would be worth $2 billion nationwide. 
The main problem with strict rate regulation regimes is that they encourage 

insurers to stop insuring some drivers altogether, forcing those drivers to 

find coverage in a state-guaranteed, "residual" market.5' 

Homeowner's insurance rate filing regulations range from "prior approv-
al" to "no file." A one-standard-deviation shift on this variable would be 

worth $1.3 billion nationwide. The Interstate Insurance Product Regulation 

Compact makes it easier to sell the same life insurance policy or annuity 
across state lines. Prohibitions on the use of certain criteria for insurance 

rating purposes—such as age, gender, territory, and credit rating—redistrib-

ute wealth from low risks to high risks and drive some consumers out of the 

market altogether. 
Price-gouging laws, which have gained in popularity recently, try to 

repeal the laws of supply and demand. They impose price controls on neces-

sary products after disasters, making them even scarcer by disincentivizing 

supply and incentivizing demand .56 According to W. David Montgomery, 
Robert Baron, and Mary Weisskopf, a price-gouging law on gasoline could be 

expected to reduce economic welfare by at least $1.9 billion in the wake of a 

54. Christopher J. Conover and Frank A. Sloan, "Does Removing Certificate-of-Need Regulations Lead to a Surge in 

Health Care Spending?." Journal of Health Politics, Policy, and Law 23, no.3 (lggs): 455-81; Jon N. Ford and David 

L. Kaserman, "Certificate-of-Need Regulation and Entry: Evidence from the Dialysis Industry," Southern Economic 

Journal sg, no. 4 (1993): 783-gi; Patrick A. Rivers, Myron D. Fottler, and Mustafa Zeedan Younis, "Does Certificate of 

Need Really Contain Hospital Costs in the United States?." Health Education Journal 66, no. 3 (2007): 22g-44. 

55. Scott E. Harrington and Helen I, Doerpingbaus. "The Economics and Politics of Automobile Insurance Rate Clas-

sification,' Journal of Risk and Insurance 60, no. 1 (lgg3): Sg-84. 

56. Michael Giberson. "The Problem with Price Gouging Laws," Regulation, Spring 2011: pp. 48-53. 
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major disaster on the scale of Hurricanes Rita and Katrina." 
Mandatory product-labeling laws include (a) genetically modified 

organism (GMO) labeling requirements on food (now federalized) and (b) 

California's unique law mandating disclosure of potential carcinogens, 
which has a much bigger impact than GMO labeling (about $17 million per 

year in settlement costs alone"). We exclude this mandatory labeling law 

variable from our chain-linked index because of the federal preemption law 

on GMO labeling requirements. 

57. W. David Montgomery, Robert A. Baron, and Mary K. Weisekopf, "Potential Effects of Proposed Price Gouging 

Legislation on the Cost and Severity of Gasoline Supply Interruptions," Journal of Competition Law and Economics 
3, no. 3 (2007): 357-g7. 

58. Michael L. Marlow, "Too Much (Questionable) Information?," Regulation, Winter 2013-14: pp. 20-28. 
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Rank State 

Miscellaneous 
Regulatory 

Freedom Score 

1. Arizona 0.031 26. Alaska 0.002 

2. Wyoming 0.030 27. Indiana 0.001 

3. Idaho 0.026 28. North Dakota 0.000 

4. Utah 0.024 29. Delaware -0.001 

5. New Mexico 0.021 30. Rhode Island -0.003 

6. New Hampshire 0.020 31. Connecticut -0.003 

7. Kansas 0.017 32. Montana -0.005 

7. Texas 0.017 33. Maine -0.005 

9. Wisconsin 0.017 34. Pennsylvania -0.005 

10. Illinois 0.016 35. California -0.005 

11. Minnesota 0.014 36. Arkansas -0.006 

12. Colorado 0.012 37. Washington -0.007 

13. Nevada 0.008 38. Mississippi -0.008 

14. Kentucky 0.007 39. Michigan -0.010 

14. Vermont 0.007 40. Alabama -0.013 

16. Iowa 0.007 41. New Jersey -0.014 

17. Nebraska 0.005 42. Maryland -0.014 

17. Ohio 0.005 43. Tennessee -0.015 

19. Missouri 0.004 44. Louisiana -0.017 

20. Georgia 0.004 45. West Virginia -0.017 

20. Oregon 0.004 46. South Carolina -0.018 

20. Virginia 0.004 47. New York -0.018 

23. Oklahoma 0.003 48. Hawaii -0.019 

24. South Dakota 0.003 49. Massachusetts -0.020 

25. Florida 0.003 50. North Carolina -0.020 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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CABLE AND TELECOM FREEDOM 

1.1% The least important category in the regulatory policy 

dimension is cable and telecommunications market free-
dom. It is important to note that these are the only public utility regulation 

areas included in the freedom index, because some utility "deregulation" 

is not truly deregulatory, as in the case of pro-competitive "reregulation" 

that has restructured electricity and natural gas markets in certain states. 
Although these services are important for household budgets, it is not at 

all clear that "deregulation" results in a net increase in individual freedom. 

The utilities are all characterized by physical connections to the consumer. 

Because of the monopoly element in transmission (parallel connections are 
judged infeasible), even under deregulation governments maintain "com-

mon carrier" regulations that require the regulated owner of the transmis-

sion grid to allow open access to competing providers at a regulated price. 
The transmission grid then becomes a "commons" with no profit incentive 

for the owner to expand, upgrade, or maintain the network. In many eases, 

retail competition is tightly managed by state governments to prevent anti-

competitive manipulation of the market. For these reasons, many analysts 
insist on the term restructuring as opposed to deregulation for these indus-

tries.59 

Telecommunications deregulation accounts for roughly two-thirds of the 

weight for this category, and the remainder is accounted for by statewide 
cable franchising, which eases the entry of telecom firms into the video 

cable market.6° 

59. Peter Van Doren and Jerry Taylor, 'Rethinking Electricity Restructuring," Cato Institute Policy Analysis no, 530, 

November 30, 2004, https://www.cato.org/policy-analysis/rethinking-electricLty-restructuring. 

60. Adam Summers, "Cable FranchEse Reform: Deregulation or Just New Regulators?," Freeman 57. no, 3 (2007): 

31-34; Cecil Bohanon and Michael Hicks, "Statewide Cable Franchising and Broadband Connections," Digital Policy 

Institute, Ball State University, 2010. 
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Cable and Telecom 
Rank State Freedom Score 

1. Kansas 0.016 20. Montana 0.009 

1. Texas 0.016 20. Maine 0.009 

1. Wisconsin 0.016 20. Pennsylvania 0.009 

1. Illinois 0.016 20. Mississippi 0.009 

1. Nevada 0.016 20. Alabama 0.009 

1. Iowa 0.016 31. Idaho 0.008 

1. Ohio 0.016 31. Rhode Island 0.008 

1. Missouri 0.016 31. California 0.008 

1. Georgia 0.016 34. Wyoming 0.000 

1. Virginia 0.016 34. New Mexico 0.000 

1. Florida 0.016 34. Minnesota 0.000 

1. Indiana 0.016 34. South Dakota 0.000 

1. Delaware 0.016 34. Alaska 0.000 

1. Arkansas 0.016 39. Arizona -0.001 

1. Michigan 0.016 39. Vermont -0.001 

1. Tennessee 0.016 39. Connecticut -0.001 

1. Louisiana 0.016 39. New Jersey -0.001 

1. South Carolina 0.016 39. Hawaii -0.001 

1. North Carolina 0.016 44. Oregon -0.008 

20. Utah 0.009 44. Oklahoma -0.008 

20. New Hampshire 0.009 44. Washington -0.008 

20. Colorado 0.009 44. Maryland -0.008 

20. Kentucky 0.009 44. West Virginia -0.008 

20. Nebraska 0.009 44. New York -0.008 

20. North Dakota 0.009 44. Massachusetts -0.008 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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34.9% As with fiscal policy, states that rank highest on regulatory 
policy are mostly conservative, but they tilt toward mid-

western more than southern. In general, these are "good-government" states 

that score well on variables such as the liability system variable. Regulatory 

policy remains a key element in economic growth, as Part II, "Politics of 

Freedom," later in the book will show. But both fiscal and regulatory policy 
are highly correlated; thus, it is hard to disentangle which policy variable is 

doing most of the work to explain economic growth in the states. 

We validate our regulatory policy measure by examining its correla-

tion to small businesses' ratings of their states' regulatory environments. 
Thumbtack.com conducts an annual survey of independent businesses in 
each state, funded by the Kauffman Foundation .61 We average each state's 

rank out of 45 for 2012,2013, and 2014 (5 states lack data). Smaller numbers 
are better, indicating a higher rank. The correlation between the 2014 regu-

latory index score and Thumbtack.com's regulatory survey rank is -0.70, a 
strong negative correlation that suggests that our index captures most of 

what small businesses think about when it comes to regulations that affect 
their business. 

61. The survey is available at https://www.tbumbtack.com/survey. 
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Overall Regulatory 
Rank State Policy Score 

1. Kansas 0.126 26. North Carolina 0.007 

2. Nebraska 0.120 27. Alaska -0.002 

3. Iowa 0.110 28. Colorado -0.019 

4. Idaho 0.103 29. West Virginia -0.022 

5. Wyoming 0.080 30. Missouri -0.034 

6. South Dakota 0.069 31. Louisiana -0.049 

7. Georgia 0.066 32. Ohio -0.056 

8. Utah 0.066 33. Delaware -0.064 

9. Wisconsin 0.064 34. Minnesota -0.068 

10. Indiana 0.064 35. New Mexico -0.068 

11. Kentucky 0.058 36. Montana -0.093 

12. North Dakota 0.051 37. Pennsylvania -0.120 

13. South Carolina 0.050 38. Illinois -0.126 

14. Arkansas 0.049 39. Maine -0.143 

15. Mississippi 0.048 40. Connecticut -0.145 

16. Tennessee 0.047 41. Washington -0.155 

17. Michigan 0.044 42. Massachusetts -0.181 

18. Virginia 0.041 43. Rhode Island -0.197 

19. Arizona 0.037 44. Vermont -0.207 

20. Oklahoma 0.031 45. Hawaii -0.232 

21. Florida 0.018 46. Oregon -0.368 

22. Texas 0.013 47. Maryland -0.395 

23. Nevada 0.012 48. New York -0.450 

24. New Hampshire 0.011 49. New Jersey -0.482 

25. Alabama 0.009 50. California -0.486 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Figure 5 shows how average regulatory policy has changed over time, 
when federalized policies such as the PPACA are excluded. Unlike with fis-

cal policy, states' have not sustained their gains on regulatory policy since 

the Great Recession. Occupational freedom, land-use freedom, and labor-
market freedom have declined since 2016, whereas lawsuit freedom and 

cable and telecom freedom have improved. Minimum-wage increases were 

particularly problematic. Were we to include federalized policies, the drop 

would be even larger in 2012 when the PPACA took effect, more than wiping 
out even the temporary gains at the state level. 

FIGURE 5 State Average Regulatory Policy Scores Over Time 
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OVERALL ECONOMIC FREEDOM RANKING 
Although we believe that a composite freedom index that includes both 

economic and personal freedoms is most valuable and best represents the 
actual state of freedom in the states, readers may wish to compare and con-

trast the states solely on their overall economic freedom, particularly for the 

purposes of empirical analysis of income growth. We invite researchers to 

use the economic freedom variable as a tool for investigating income growth 
and related phenomena. Economic freedom is calculated as the sum of the 

fiscal and regulatory freedom indexes. 

We validate our economic freedom index by correlating it to state scores 

for taxes and regulations as rated by chief executives of for-profit companies 
for ChiefExecutive magazine.62 We use the average Chief Executive scores 

for 2013 and 2014 for all 50 states. The correlation between our economic 

freedom index and chief executives' ratings is 0.74, indicating an extremely 
strong relationship between what we measure as economic freedom and 

what entrepreneurs are concerned about when it comes to state policy.63 

62. The rankings were announced on Chief Executive's webeite, bttp://chiefexecutive.net, but are no longer available. 

63. We also correlated chief executives ratings to the Economic Freedom of North America (EFNA) index, as 

measured in 2012 (latest available year) for the subnational revel. That correlation is 0.67, strong but not as strong 

as the correlation between our index and chief executives' ratings. ETNA also has a weaker correlation with the 

Thumbtack.com survey results than our index. ETNA and our economic freedom index correlate at a moderately 

strong 0.59. 
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TABLE 16 

Overall Economic 
Rank State Freedom Score 

1. Florida 0.449 26. Montana 0.081 

2. Tennessee 0.417 27. Kansas 0.079 

3. New Hampshire 0.367 28. Ohio 0.058 

4. South Dakota 0.332 29. Alaska 0.034 

S. Idaho 0.298 30. Massachusetts 0.025 

6. Georgia 0.288 31. Louisiana 0.011 

7. Indiana 0.263 32. Connecticut 0.010 

8. Michigan 0.227 33. Iowa 0.004 

9. Nevada 0.210 34. Nebraska -0.022 

10. Texas 0.200 35. Illinois -0.063 

11. Virginia 0.200 36. West Virginia -0.078 

12. Missouri 0.174 37. Mississippi -0.086 

13. Arizona 0.165 38. Washington -0.116 

14. Colorado 0.139 39. Minnesota -0.117 

is. Arkansas 0.137 40. Rhode Island -0.138 

16. Kentucky 0.137 41. Maine -0.158 

17. Pennsylvania 0.131 42. Delaware -0.195 

18. Alabama 0.125 43. New Mexico -0.282 

19. Wisconsin 0.110 44. Maryland -0.327 

20. Wyoming 0.108 45. Vermont -0.343 

21. Utah 0.100 46. New Jersey -0.424 

22. North Carolina 0.096 47. Oregon -0.428 

23. North Dakota 0.092 48. California -0.543 

24. South Carolina 0.088 49. Hawaii -0.601 

25. Oklahoma 0.085 SO. New York -0.757 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Figure 6 shows the evolution of state average economic freedom over 

time, excluding federalized policies. Economic freedom declined in the early 

2000s, recovered briefly, took another hit in 2009, and then grew to new 

heights by 2017 before a modest decline since then. The upswing was consis-

tent with what Figures 4 and S show: rapidly improving state fiscal policies 

after 2011 and a less consistent but still large average improvement in regula-

tory policy until 2016. We worry that the recent downward dip could be a 

sign of a future trend toward greater interventionism in the economy—and a 

greater barrier to economic recovery in the aftermath of the COVID-19 pan-

demic. 

FIGURE 6 State Average Economic Freedom Scores over Time 
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PERSONAL FREEDOM 

T
he personal freedom versus 
paternalism dimension (Figure 

7) consists of the following cat-
egories: (a) incarceration and arrests 
for victimless crimes, (b) gambling 

freedom, (c) gun rights, (d) marriage 
freedom, (e) educational freedom, 

(f) tobacco freedom, (g) alcohol 
freedom, (h) marijuana freedom, (i) 

Campaign 
Finance 
Freedom 
0.1% 

asset forfeiture, (j) other mala prohi-

bita and miscellaneous civil liberties, 

(1<) travel freedom, and (1) campaign 

finance freedom. Weighting these 
categories is a challenge because 

the observable financial impacts of 

these policies often do not include 

the full harms to victims. 

FIGURE 7 Personal Freedom Weights 

Incarcerations & Arrests 6.7% 

Gambling Freedom 4.2% 

Gun Rights 4.1% 

Marriage Freedom 3.2% 

Educational Freedom 3.0% 

Tobacco Freedom 2.7% 

Alcohol Freedom 2.6% 

Marijuana Freedom 2.4% 

Asset Forfeiture 2.0% 

Ma/a Prohibita 1.2% 

Travel Freedom 1.1% 
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With some assumptions, one can use results in the academic literature to 
measure, for instance, the lost consumer surplus from marijuana prohibi-

tion, or even to make a plausible guess at the disutility incurred by a year in 

prison. However, it is much more difficult to measure the risks prohibition-
ist policies pose to individuals who are not imprisoned—especially those 

who may not even engage in the activity prohibited, but who legitimately 

fear further restrictions on their freedoms. 

An example may help illustrate the problem. Imagine two countries, 
each the size of the United States. In Country A, the average tax rate is 1 

percent (of income) lower than in Country B, but unlike Country B, Country 

A prohibits the practice of a minor religion—say, Zoroastrianism. Assuming 

personal income of $12 trillion, as in the United States, the lower tax rate in 

Country B allows for more freedom worth $28 billion a year, by the method 
of calculation used in this book. 

Now suppose that 10,000 Zoroastrians go to prison for their beliefs. 
There are few estimates of the cost of prison, including opportunity cost and 

psychological harms, but the estimates that exist range between $30,000 
and $50,000 per year for the average prisoner 64 Takingthe higher figure, the 

prohibition of Zoroastrianism is found to have a victim cost of approximate-

ly $500 million per year: far, far lower than the benefit of lower taxes. 
Is the country with slightly lower taxes, but with a blatant infringement 

of religious freedom, truly freer? Surely, the calculation above has missed 

some very significant costs to freedom from the infringement of religious 
liberty. This calculation is related to the discussion of fundamental rights in 

the "Regulatory Policy" section earlier. Freedom to believe (or disbelieve) 

in any religion and freedom to practice peacefully (or refuse to practice) 
any religion seem to be freedoms that every person rationally desires. They 

are fundamental rights. Many personal freedoms have this character, and it 

needs to be recognized in the freedom index. 

Therefore, the index applies constitutional weights to personal free-
doms—as with regulatory policies—but uses different values, because the 

direct, measurable costs to victims of policies that infringe on personal 

freedoms are generally a smaller percentage of true costs than the direct, 

measurable costs to victims of regulatory policies. Put another way, measur-
ing the economic consequences that regulatory policies have on their full 

victim class is a relatively simple procedure, but the full costs of policies that 

infringe on personal freedoms are measurable only in part. Further, as men-
tioned in the discussion of fiscal policy, taxes and economic regulations do 

not necessarily infringe on the rights of all apparent victims, unlike policies 

64. John J. Donohue, "Assessing the Relative Benefits of Incarceration: The Overall Change over the Previous Decades 

and the Benefits on the Margin," in Do Prisons Make Us Safer? The Benefits and Costs of the Prison Boom, ed. Ste-

ven Raphael and Michael Stoll (New York: Russell Sags Foundation, 2008); Innocence Project, "Compensating the 

Wrongly Convicted," https://www.innocsnceproject.org/compensating-wrongly-convicted/. 
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that affect personal freedoms. 
Again, the index takes constitutional provisions relating to certain free-

doms as prima facie evidence of a freedom's "basicness," indicating that the 

full victim class should be thought of as quite broad. Therefore, variables 
relating to fundamental, high-salience rights are multiplied by a factor of 10, 

on the basis of their inclusion in the federal Constitution. Variables relating 

to rights specified only in at least one state constitution are multiplied by a 

factor of 5. Variables that receive the "constitutional weights" are noted in 
the relevant discussion of each. There is of course nothing magical about 

these numbers, but they bring the personal freedom dimension into rough 

parity with the fiscal and regulatory policy dimensions as one-third of the 

overall index. In this edition, personal freedom is of slightly less weight than 
the regulatory dimension and 3 percent more than fiscal policy. 

The following sections introduce each category within the personal free-

dom dimension, in order of weight. 
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INCARCERATION AND ARRESTS FOR 
VICTIMLESS CRIMES 

6.7% 
The most heavily weighted category in the personal free-

dom dimension is the law enforcement statistics category; 

which consists of data on incarceration rates adjusted 

for violent and property crime rates,65 nondrug victimless crimes arrests, 
the drug enforcement rate, and two variables new to the fifth edition—(a) 

driver's license suspensions for drug offenses and (b) prison collect phone 

call rates. This category is worth a bit over one-fifth of the personal freedom 

index. Given that the United States is frequently lambasted for having more 
prisoners per capita than almost every other country; and that the incarcera-

tion rate varies widely across states, it is perhaps no surprise that this cate-

gory should be so important. The personal freedom dimension also includes 
laws that create or reduce victimless crimes in other categories, such as 

marijuana, gun, and prostitution laws. Our philosophy for assigning weights 

to these categories is to consider the forgone consumer and producer sur-

plus due to prohibitions, while we consider within the law enforcement sta-
tistics category the costs of arrest and prison time. Given our earlier discus-

sion of virtue libertarianism, it is important to remember that consumer and 

producer surplus are economic concepts rather than moral judgments that 

would assign any approbation to the activities themselves. 
A one-standard-deviation nationwide reduction in incarceration rates 

adjusted for crime rates would yield about $17 billion in new value for pris-

oners. This figure excludes the fiscal benefits of incarcerating fewer people. 
A similar reduction in drug arrests per reported drug user would ben-

efit arrestees by $8.7 billion. Other victimless crimes arrests are calculated 

in two different ways, since there is no direct, state-by-state measure of 

the number of people who engage in these activities, as there is for drug 
arrests. Instead, the index takes the arrests of people over 18 for weapons, 

prostitution, gambling, loitering, and liquor law violations as a percentage 

of the population and as a percentage of total arrests. The former figure is 

an imperfect measure of the risk of a citizen's being arrested for one of these 
offenses (except that states may differ in the percentage of citizens who 

engage in these activities), whereas the latter is more of a measure of police 

priorities. Both variables are equally weighted and together amount to $5.8 
billion of benefit to potential arresters. 

65. The adjustment involves regressing the incarceration rate on violent and property crime rates and takEng the 

residuals. States with high scores will be those that lock up more people than would be expected given their crime 

rates. 
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The cost to drug offenders of a nationwide policy of driver's license sus-
pensions, which typically last six months or more, would be in the neighbor-

hood of $350 million. A standard-deviation change in the 15-minute collect 

phone call rate, $1.65, would roughly extract $51 million from prisoners' 
families if implemented nationwide. 

Rank State 

Incarceration and 
Arrests for 

Victimless Crimes 
Score 

1. Massachusetts 0.134 26. Nebraska 0.020 

2. Rhode Island 0.116 27. Pennsylvania 0.015 

3. Maine 0.110 28. Montana 0.015 

4. Vermont 0.107 29. Alabama 0.014 

5. Hawaii 0.087 30. West Virginia 0.010 

6. Minnesota 0.086 31. Nevada 0.010 

7. Alaska 0.085 32. South Carolina 0.004 

8. Washington 0.078 33. Indiana 0.003 

9. New Hampshire 0.073 34. Ohio 0.002 

10. Connecticut 0.071 35. Tennessee 0.001 

11. New York 0.059 36. Wisconsin 0.000 

12. New Jersey 0.054 37. Florida -0.006 

13. New Mexico 0.051 38. Missouri -0.008 

14. Utah 0.047 39. Virginia -0.012 

15. Iowa 0.039 40. Georgia -0.016 

16. Colorado 0.036 41. Idaho -0.020 

17. California 0.036 42. Kentucky -0.021 

18. Oregon 0.034 43. Arizona -0.021 

19. Maryland 0.032 44. Texas -0.026 

20. North Carolina 0.032 45. Oklahoma -0.034 

21. Illinois 0.029 46. Arkansas -0.037 

22. Michigan 0.026 47. South Dakota -0.047 

23. Kansas 0.026 48. Wyoming -0.049 

24. North Dakota 0.023 49. Louisiana -0.061 

25. Delaware 0.023 50. Mississippi -0.062 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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GAMBLING FREEDOM 

4.2% Annual nationwide commercial casino revenues minus 

payouts ("win") are over $40 billion '66 so gambling is big 
business. Unfortunately, no state has a free market in gaming enterprises, 

but an oligopolistic, state-licensed system at least permits more freedom 

than a total ban. 

We include casino revenue data in the freedom index. We have obtained 
these data from the University of Nevada Las Vegas (UNLV) Center for 

Gaming Research and state regulatory boards' annual reports. The freedom 

index uses the Australian Productivity Commission's admittedly flawed 61 

method (but a creditable and unique attempt) for deriving the consumer 
surplus, as follows: 

p(1-t)q 
S_ 2e 

where S is the surplus, p(1 - t)q is price including tax times quantity, and e is the 

price elasticity of demand, assumed to be -1.3 following the academic litera-

ture and the Australian Productivity Commission's estimate for nonproblem 

gamblers.68 Thus, the total gambling revenues figure is divided by 2.6 to get the 
consumer surplus. We also take 30 percent off for problem gamblers, whose 

consumer surplus might be zero (an aggressive assumption). In addition, we 

take two-thirds off the figure to account for interstate spillovers: gambling lib-
eralization on the margin does not increase consumer surplus or revenue much 

because the national gambling market is almost saturated. For the freedom 

index, producer surplus is irrelevant because the producer side of the industry 

is heavily oligopolistic or monopolistic because of state control. 
Apart from casino win, we also include dichotomous variables measur-

ingwhether states have legalized noncasino forms of gambling: pari-mutuel 

wagering, charitable gaming, and slot or video machines outside casinos. Some 

states put those revenue figures online, but we have been unable to obtain com-
plete data, hence the dichotomous variables. Using the data we do have, howev-

er, we can roughly estimate the impact of legalization in each of those areas on 

consumer surplus. Slot and video machines seem to be far more popular than 
pari-mutuel wagering or charitable gaming. The revenues from slot machines 

are mind-boggling to these authors, who have little interest in this form of 

gambling and more than a little disapprobation. In 2016, sparsely populated 

Montana raked in a whopping $400 million a year in gross revenue minus 

66. "United States Commercial Castro Gaming: Monthly Revenues," UMLV Center for Gaming Research. 

67. Brian Gallery and John Storer, "Assessing the Impact of Electronic Gaming Machines: A Conceptual Critique of the 

Productivity Commission's Methodology," Gambling Research 20, no. 1(2008): 1-12, 

68. "Estimating Consumer Surplus," Auttralasian Gaming Council, httpt://web.archive.org/web/20130426072651/ 

www.auttgamingcouncil.org.au/images/pdf/eLibrary/2330.pdf. 
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payouts, amounting to nearly $500 for every man, woman, and child. Clearly, 

quite a few Montanans are paying many thousands of dollars a year for the 

privilege of playing these games. 
Although the aforementioned gambling variables are worth a combined 4.0 

percent of the index, the remaining variables in this category have very small 

weights. A social gambling exception and whether "aggravated gambling" is a 

felony each make up 0.02 percent of the freedom index. Express prohibitions 
on internet gambling, which are redundant on federal prohibitions, are worth 

less than 0.01 percent. 

-0.013 

Gambling Freedom 
Rank State Score 

1. Nevada 0.154 26. Florida 

2. Louisiana 0.048 27. Oklahoma -0.013 

3. West Virginia 0.035 27. 

4. Pennsylvania 

Minnesota -0.014 

0.033 27. 

5. Maryland 

Connecticut -0.014 

0.032 27. 

6. Illinois 

California -0.014 

0.032 27. 

7. South Dakota 

Alabama -0.014 

0.028 32. Texas -0.014 

8. Montana 0.025 32. 

9. Oregon 

Nebraska -0.014 

0.025 32. Idaho -0.014 

10. Virginia 0.025 32. Kentucky -0.014 

11. Mississippi 0.018 32. 

12. Rhode Island 

Arizona -0.014 

0.004 32. 

13. Iowa 

Arkansas -0.014 

0.001 32. Wyoming -0.014 

14. Delaware 0.000 39. 

15. Indiana 

Washington -0.014 

-0.003 40. North Dakota -0.014 

16. New Jersey -0.004 41. New Hampshire -0.015 

17. Missouri -0.006 42. South Carolina -0.015 

18. Ohio -0.009 43. 

19. Michigan 

Wisconsin -0.015 

-0.009 44. Vermont -0.015 

20. New Mexico -0.009 44. Alaska -0.015 

21. Colorado -0.010 44. North Carolina -0.015 

22. Kansas -0.010 47. 

23. Maine 

Tennessee -0.015 

-0.011 47. 

24. New York 

Georgia -0.015 

-0.011 49. Hawaii -0.016 

25. Massachusetts -0.012 50. Utah -0.016 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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GUN RIGHTS 

4.1% Gun rights have risen across editions of the index because 

of new research suggesting that the price elasticity of 
demand for carry permits is rather tow, implying high consumer surplus. 

Still, most of the weight of this category is because of the boost these policies 

receive from state and federal constitutional protection. 

Only some firearms policies trigger Second Amendment scrutiny, and 
those are the only ones to get the full "times 10" constitutional weighting 

factor. We follow recent case law in ourjudgments on this point. On the one 

hand, the U.S. Supreme Court decisions in D.C. v. Heller 6' and McDonald v. 

Clzicago° held that federal, state, and local governments are not allowed 
to ban gun ownership for self-defense purposes altogether, and state and 

federal appeals court decisions have also held that the Second Amendment 

protects a right to carry a firearm outside the home. On the other hand, 
the Supreme Court has opined that the U.S. Constitution permits bans on 

certain types of firearms and reasonable regulations on how someone may 

qualify to carry a weapon for self-defense. However, since the Louisiana 

Constitution provides that all firearms-related restrictions should be subject 
to strict scrutiny, we apply a "times 5" constitutional weighting factor to all 

those firearms policies not receiving the "times 10" boost. Variables falling 

into this latter category include concealed-carry permit costs, concealed-

carry permit terms, restrictions on multiple purchases of handguns, licens-
ing or regulation of gun dealers, universal background checks, registration of 

firearms, locking device requirements, ammunition microstamping, duty-to-

retreat taws, and laws relating to National Firearms Act weapons (machine 
guns, sound suppressors, short-barreled rifles, short-barreled shotguns, and 

"any other weapon"). We eliminated non-powder-gun regulations in this 

edition of the index because of the lack of data. 

The most significant variable in the gun rights category is the concealed-
carry index, which takes into account shalt-issue versus may-issue, carry in 

vehicles, local preemption, and the scope of places where concealed carry is 

allowed (1.9 percent of the freedom index). Concealed-carry permit cost (0.5 

percent of the index) comes next. The existence of a local gun ban—which 
only Illinois had, until struck down in McDonald v. Chicago—is worth 0.4 

percent. At about 0.3 percent of the index, we find our index of firearms 

owner licensing requirements and waiting periods on firearms purchases. At 
0.2 percent of the index is the term of carry permits. 

Other variables included in this category—and worth far less than those 

discussed in the previous paragraph—are our index of open-carry laws, 

69. D.C. V. Nel/er 554 U.S. 570 (2008). 

70. McDonald v. Chicago, 561 U.S. 742 (2010). 
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training requirements for carry permits, stricter-than-federal minimum age 
to purchase firearms, assault weapons bans, duty-to-retreat laws ("castle 

doctrine"), restrictions on multiple purchases, locking-device require-

ments, dealer licensing, registration of firearms, ballistic identification or 
microstamping requirements, "design safety standards" (bans on cheap 

handguns), large-capacity magazine bans, laws regarding Class III weapons, 

retention of sales records, and .50-caliber rifle bans. 

Rank State 
Gun Rights 

Score 

1. Kansas 0.044 26. Indiana 0.015 

2. New Hampshire 0.044 27. Montana 0.014 

3. Idaho 0.043 28. Ohio 0.014 

3. Arizona 0.043 29. Nevada 0.013 

5. Vermont 0.042 30. South Carolina 0.013 

6. West Virginia 0.037 31. Texas 0.013 

6. Mississippi 0.037 32. Louisiana 0.012 

6. Kentucky 0.037 33. New Mexico 0.012 

6. Wyoming 0.037 34. Michigan 0.012 

10. South Dakota 0.037 35. North Carolina 0.010 

I. North Dakota 0.036 36. Iowa 0.009 

12. Missouri 0.036 37. Minnesota 0.009 

13. Alaska 0.036 38. Florida 0.006 

14. Maine 0.035 39. Washington 0.004 

is. Arkansas 0.034 40. Nebraska -0.003 

16. Oklahoma 0.034 41. Illinois -0.009 

17. Pennsylvania 0.021 42. Delaware -0.027 

18. Utah 0.020 43. New York -0.035 

19. Wisconsin 0.019 44. Connecticut -0.039 

20. Colorado 0.017 45. Maryland -0.042 

21. Alabama 0.017 46. Rhode Island -0.042 

22. Oregon 0.016 47. New Jersey -0.047 

23. Georgia 0.016 48. Massachusetts -0.048 

24. Tennessee 0.016 49. California -0.054 

25. Virginia 0.015 50. Hawaii -0.077 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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MARRIAGE FREEDOM 

3.2% Most of the weight of the marriage freedom category is tied 
to the availability of same-sex partnerships, whether civil 

unions or marriage. The remainder is tied to waiting periods and blood test 
requirements, availability of cousin marriage and covenant marriage, and 
sodomy laws, which were struck down by the Supreme Court in 2003. In our 
view, state governments should treat marriage as a contract that is "regis-
tered" or "recorded," rather than a personal status that is "licensed." 

States that prohibited same-sex couples from entering private contracts 
that provide the benefits of marriage (whether termed "marriages" or "civil 
unions") clearly took away an important contract right from such couples. 
Some states merely refrained from providing a convenient mechanism, such 
as civil unions or marriage, for same-sex couples to make contracts covering 
inheritance, hospital visitation, medical power of attorney, and so on. Other 
states went further and expressly prohibited any private contracts intend-
ed to provide benefits equivalent to marriage. For instance, the Virginia 
Constitution states, "This Commonwealth and its political subdivisions shall 
not create or recognize a legal status for relationships of unmarried individ-
uals that intends to approximate the design, qualities, significance, or effects 
of marriage." Such state laws are sometimes called "super-DOMAs," after 
the federal Defense of Marriage Act. Other states that, by statute or constitu-
tion, prohibited all marriage-like private contracts for same-sex couples are 
Alabama, Arkansas, Florida, Georgia, Idaho, Kansas, Kentucky, Louisiana, 
Michigan, Nebraska, North Carolina, North Dakota, Ohio, Oklahoma, South 
Carolina, South Dakota, Texas, Utah, and Wisconsin (which is a curious 
example of a state that has limited domestic partnerships but also a super 
DOMA, banning contracts offering benefits "equal to marriage"). 
Now that the Supreme Court has nationalized same-sex marriage, those 

distinctions among states are irrelevant. The 2019 ranking on this variable is 
driven mostly by cousin marriage, which at 0.2 percent of the index is more 
important than covenant marriage and vastly more important than blood 
tests and waiting period S.71 

The freedom index has long used an estimate that the freedom to marry 
is worth about $2,500 per year to same-sex couples, and that about 900,000 
couples would take advantage of this opportunity when it became available 
nationwide.72 Those estimates have proved reliable in subsequent research. 
Over 1 million Americans are now in same-sex marriages." 

71. Although cousin marriage is rare, bans on the practice receive the constitutional weight of 10 because they prevent 

certain couples from marrying altogether. Covenant marriage, waiting periods, and blood tests, by contrast, do not 

receive the constitutional weight. 

72. N. V. Lee Badgett. "The Economic Value of Marriage for Same-Sex Couples," Drake Law Review 58(2010): 1081-116. 

73. Census Bureau, "U.S. Census Bureau Releases CPS Estimates of Same-Sex Households," (November 19), news 

release no. CB1g-TPS.51, November 1, 2019. For 2016, see Richard Wolf, "Gay Marriages Up 33% in Year Since 

Supreme Court Ruling," lisA Today. 
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Marriage Freedom 
Rank State Score 

1. Alabama 0.028 26. Wisconsin 0.025 

1. California 0.028 27. Louisiana 0.025 

1. Colorado 0.028 28. Idaho 0.022 

1. Connecticut 0.028 28. Kentucky 0.022 

1. Georgia 0.028 28. Minnesota 0.022 

1. Hawaii 0.028 28. Mississippi 0.022 

1. New Mexico 0.028 28. Missouri 0.022 

1. North Carolina 0.028 28. Montana 0.022 

1. Rhode Island 0.028 28. Nebraska 0.022 

1. Tennessee 0.028 28. Nevada 0.022 

1. Vermont 0.028 28. New Hampshire 0.022 

1. Virginia 0.028 28. North Dakota 0.022 

13. South Carolina 0.028 28. Ohio 0.022 

14. Maryland 0.028 28. Oklahoma 0.022 

15. Arizona 0.028 28. South Dakota 0.022 

16. Alaska 0.028 28. West Virginia 0.022 

16. Florida 0.028 28. Wyoming 0.022 

16. Massachusetts 0.028 43. Delaware 0.022 

16. New Jersey 0.028 44. Iowa 0.022 

20. New York 0.027 44. Kansas 0.022 

21. Indiana 0.025 44. Michigan 0.022 

21. Maine 0.025 44. Oregon 0.022 

21. Utah 0.025 44. Pennsylvania 0.022 

24. Illinois 0.025 44. Texas 0.022 

25. Arkansas 0.025 44. Washington 0.022 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 

DIMENSIONS OF FREEDOM 77 

84

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 85 of 446



EDUCATIONAL FREEDOM 

3.0% The single most important educational freedom variable 

is the index of tax credit and deduction laws for private 
education (1.1 percent of the whole index). We have assumed that the aver-

age "broad-eligibility" program has a per-student benefit of about $3,250. 

We use research on the price elasticity of demand for private schooling to 

estimate the number of families that would take advantage of this type of 
program if it were available nationwide, and we come up with an estimate of 

7.5 million.74 We also add a small bonus ($20 per student) to those students 

remaining in public schools, with the idea that their families also benefit 

slightly from the mere availability of more choice. Together, those estimates 
imply that moving nationwide from a situation of no tax credit scholarships 

to broad-eligibility programs would benefit families about $14.5 billion a 

year. 
Other important variables for educational freedom include publicly 

funded voucher law size and scope, mandatory state licensure of private 

schoolteachers, mandatory state or local approval of private schools, years 

of compulsory schooling, and extent of private school curriculum control. 
Vouchers are worth less than tax credit scholarship funds because extant 

programs are generally more narrowly targeted and come with more strings 

attached. Since the closing of our data, West Virginia has enacted a broad-

eligibility education savings account bill; such a policy will have a heavy 
weight in our index given how we calculate variable weightings (something 

we noted in the fifth edition of the index). 

Less significant are public school choice ("open enrollment" policies), 
mandatory registration of private schools, existence of a homeschool law, 

homeschool curriculum control, homeschool teacher qualifications, home-

school standardized testing, homeschool notification index, and home-

school record-keeping index. All the homeschool variables combined make 
up 0.13 percent of the index. Their weight is small because few students are 

homeschooled (though the COVED -19pandemic educational experience 
may have permanently increased the homeschool population), and the vari-

ance in state policies is not as significant in the post-2000 period as it was in 
the 1980s. 

Educational freedom is an area in which states continue to be active in a 

generally positive direction. In the fifth edition, we noted that we expected 
several states would climb in the rankings in this edition of the index. That 

has now been borne out. For instance, in 2017, New Hampshire passed a law 

allowing all school districts to adopt a private school choice program for stu-

74. Andrew Coulson, Choosing to Save: The Fiscal Impact of Education Tax Credits on the State of Nevada," Nevada 

Policy Research Institute, January 12, 2009, https://www.npri.org/issues/publication/choosing'to'save. 
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dents in grades not covered by a school district's own schools. In 2021, New 
Hampshire went even further, which should improve its ranking even more 

by the next edition. 

Educational 
Rank State Freedom Score 

1. Arizona 0.058 26. Kansas 0.003 

2. Florida 0.045 27. Idaho 0.001 

3. Indiana 0.042 28. Tennessee -0.001 

4. Georgia 0.036 29. New Jersey -0.002 

5. New Hampshire 0.033 30. Missouri -0.002 

6. North Carolina 0.028 31. Delaware -0.003 

7. Illinois 0.027 32. Colorado -0.003 

8. Virginia 0.026 33. Texas -0.004 

9. Wisconsin 0.024 34. New Mexico -0.004 

10. Louisiana 0.021 35. Oregon -0.005 

11. Oklahoma 0.018 36. New York -0.005 

12. Pennsylvania 0.017 37. Kentucky -0.005 

13. Rhode Island 0.017 38. California -0.005 

14. Montana 0.015 39. Alaska -0.006 

15. Vermont 0.013 40. West Virginia -0.007 

16. Mississippi 0.012 41. Connecticut -0.007 

17. Ohio 0.011 42. Massachusetts -0.010 

18. Iowa 0.010 43. Hawaii -0.010 

19. South Carolina 0.007 44. Wyoming -0.011 

20. Minnesota 0.007 45. Maine -0.012 

21. Nevada 0.006 46. Maryland -0.015 

22. Utah 0.006 47. Nebraska -0.015 

23. Alabama 0.005 48. Michigan -0.017 

24. South Dakota 0.004 49. Washington -0.022 

25. Arkansas 0.004 50. North Dakota -0.023 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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TOBACCO FREEDOM 

2.7% in the tobacco freedom category, representing 2.7 percent 

of the index, we consider the effect of cigarette taxes, 
minimum legal sale age of 21, smoking and vapingbans (in privately owned 

workplaces, restaurants, and bars), flavored electronic cigarette bans, vend-

ing machine bans, and internet sales regulations on freedom. The vaping 

variables are new to this sixth edition of the index. 
Cigarette taxes are the most important variable in this category. A 

$1-per-pack tax increase is associated with about a 16.7 percent increase in 

the price of a pack .75 Nobel Prize-winning economist Gary S. Becker and his 

colleagues calculate that the long runprice elasticity of demand for ciga-
rettes is about _Ø75,76 In 2010, 303 billion cigarettes were sold in the United 

States, typically at 20 cigarettes per pack .77 These facts are sufficient to 

calculate the deadweight loss (dividingby 2 under the assumption of per-
fectly elastic supply) and the total cost to consumers. As with alcohol taxes, 

we divide the latter element by 2.5 to capture the fact that taxes have the 

conditional consent of some taxpayers, but not by 4 as we did for general 

taxes (see discussion in the "Fiscal Policy" section), because "sin taxes" dis-
proportionately hit consumers of these products, who are more likely to be 

opposed to high taxes on the goods they consume. 
Economics professor Michael L. Marlow examines the consequences 

of Ohio's comprehensive smoking ban for its losers. State and local govern-
ments issued 33,347 citations, with an average expense of about $1,250 per 
citation (given that each cited location averaged about five citation S).78 

Extrapolating from Ohio's population supplies the national numbers for the 
freedom index. 

The second set of costs from smoking bans has to do with lost business 

and the associated disutility to smokers. There is an unfortunate lack of 

good studies with quasi-random treatment; however, a reasonable assump-
tion is that the costs of bans must be at least as high as (and possibly much 

greater than) the fines establishments are willing to risk to permit smoking. 

Thus, a simple approach is to multiply an estimate of this amount by 2.5, 

assuming that the lost revenue is slightly greater than the fines businesses 
are willing to incur. Because bars are affected by smoking bans much more 

than restaurants and workplaces are, we assign 80 percent of the weight to 

75. Ann Boonn, "State Cigarette Excise Tax Rates and Rankings," Campaign for Tobacco-Free Kids, Washington, 

December 13, 2012, http://www.tobaccofreekids.org/reeearch/factsheets/pdf/DDg7.pdf. 

76. Gary S. Becker, Michael Grossmann, and Kevin N. Murphy, "Rational Addiction and the Effect of Price on Consump-

tion," American Economic Review 81, no.2 (iggi): 237-41. 

77. "Economic Facts about U.S. Tobacco Production and Use," Centers for Disease Control and Prevention, November 

15, 2012, http://www.cdc.gov/tobacco/data_etat[stics/fact_sheets/economics/econfacts/. 

78. Michael L. Marlow, "The Economic Losers from Smoking Bans," Regulation, Summer 2010, pp. 14-ig, 
bttp://www.csto.org/sites/cato.org/files/seriabs/fibes/regulatiort/2010/6/regv33n2'4.pdf. 
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smoking bans in bars and 10 percent each to the latter bans. 
Banning 18- to 20-year-olds from buying tobacco products nationwide 

could eliminate about $5 billion of annual sales. Assuming the price elastic-

ity of demand is -0.2, the lost consumer surplus is about 2.5 times that. 
Banning flavored electronic cigarettes is worth 0.2 percent of the index. 

Flavored electronic cigarette bans reduce overall e-cigarette sales. Because 

of technological change, we apply a time-varying weight. Massachusetts's 

flavored vape ban appears to have reduced sales 24 percent.79 Another eco-
nomic impact study predicts a more than 58 percent drop in sales from a 

federal ban.8° We average these figures to get a cross-elasticity of substitu-

tion of -0.41. We consider both the lost consumer surplus and the dead-

weight loss of a flavor ban. According to one source, the U.S. e-cigarette 
market was worth $12.8 billion in 2020.8k The vape market was about $2.5 

billion in 2014.82 It apparently doubled each year between 2010 and 2014, 

and we assume it doubled back to 2008, which we use as the first year of 
vaping. In the preregulation era, nontobacco flavors made up to 86 percent 

of vape sales.83 Recently, federal regulation has driven nonmenthol and non-

tobacco flavors out of the market. E-cigarette sales remain strong, suggest-

ing that flavor bans are not nearly as severe as total bans. However, flavor 
bans do seem to drive youth toward cigarette smoking.t4 

Vending machine bans, vapingbans, and internet sales regulations are 

together worth less than 0.1 percent of the index. 

79. Patrick Gleason. "One State's Flavored Tobacco & Vape Ban Is a Cautionary We for the Nation," Forbes, January 

31, 2021. 

SD. John Dunham, "The Economic Impact of a Ban on Flavored Vapor Products," memorandum to Vapor Technology 

Association, November 21, 2019. 

81. "United States E-Cigarette and Vape Market," Expert Market Research, December 2020. 

82. "Activities of the Cigarette Companies," Chapter 4 in F-Cigarette Use among Youth and Young Adults: A Report 

of the Surgeon Genera! (Atlanta: U.S. Department of Health and Human Services, Centers for Disease Control and 

Prevention, 2016), httpt://www.ncbi.nlm.nib.gov/books/MBK538679/. 

83. Dunham, "Economic Impact of a Ban on Flavored Vapor Products." 

84. Ed Cara, "San Francisco's Flavored Vape Ban Linked to More Teen Smoking, Study Finds," Gizmodo, May 25, 2021. 
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Tobacco Freedom 
Rank State Score 

1. Georgia 0.019 25. Michigan -0.008 

2. Wyoming 0.016 27. Kansas -0.012 

3. South Carolina 0.015 28. Wisconsin -0.015 

4. Mississippi 0.015 29. Arkansas -0.022 

5. North Carolina 0.015 30. Texas -0.028 

6. Idaho 0.014 31. Virginia -0.031 

7. North Dakota 0.013 32. Maryland -0.036 

8. Tennessee 0.013 33. Maine -0.037 

9. Nebraska 0.012 34. Ohio -0.038 

10. Alabama 0.010 35. Pennsylvania -0.041 

11. Kentucky 0.010 36. Delaware -0.041 

12. Indiana 0.009 37. Colorado -0.047 

13. Louisiana 0.008 38. Minnesota -0.052 

14. Missouri 0.007 39. Rhode Island -0.054 

is. West Virginia 0.007 40. Vermont -0.055 

16. Florida 0.004 41. Hawaii -0.056 

17. Iowa 0.002 42. Oregon -0.057 

18. Nevada 0.001 43. New Jersey -0.064 

19. South Dakota -0.002 44. Alaska -0.064 

20. Oklahoma -0.002 45. California -0.067 

21. New Hampshire -0.003 46. Washington -0.068 

22. Montana -0.004 47. Connecticut -0.072 

23. Utah -0.004 48. Massachusetts -0.086 

24. New Mexico -0.007 49. New York -0.108 

25. Arizona -0.008 50. Illinois -0.126 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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ALCOHOL FREEDOM 

2.6% The alcohol distribution system ("control"—which means 

that the state has a monopoly on distribution—versus 
"license"—which means that the state licenses distributors) makes up 

almost 1.0 percent of the whole index on its own. Research shows that state 

distribution of alcohol imposes significant costs on consumers in time and 

inconvenience." 
The freedom index assumes a "frill-price elasticity" (including formal 

and informal prices) of-0.2 for all alcohol types, which is similar to what 

has been discovered in the literature cited earlier. Reducing consumption 

of alcohol by 5 percent with a state monopoly, according to University of 
California, Los Angeles professors Stanley I. Ornstein and Dominique M. 

Hanssens, therefore implies a 25 percent "tax" due to transaction cost. 

According to the U.S. Department of Agriculture, packaged alcoholic bever-
age sales in 2010 amounted to $91 billion, if all such sales had to go through 

state monopolies, then one might expect a transaction-cost "tax" of close to 

$23 billion .86 
Blue laws (bans on Sunday sales) would, if implemented nationwide, 

reduce consumer welfare by over $4.5 billion and are worth 0.4 percent of 

the index. Preventing wine, spirits, or in a few states even beer from being 

sold in grocery stores has a similar cost. Taxes on beer, wine, and spirits 

each make up 0.2-0.3 percent of the index as a whole, followed by direct 
wine shipment bans, keg registration and bans, and "happy hour" bans. 

Mandatory server training, worth less than 0.01 percent of the index, rounds 

out this category. 
With its strong brewing industry, it is no surprise that Wisconsin finishes 

first in this ranking. Nor is Utah's last-place finish shocking. 

85. Stanley I. Ornstein and Dominique N. Hanssens, "Alcohol Control Laws and the Consumption of Distilled Spirits and 

Beer," Journal of ConsumerReseamls 12, no. 2(1985): 200-213. 

86. Bjorn lrolldal and William Ponicki, "Alcohol Price Elasticities in Control and License States in the United States, 

1982-1999," Addiction 100, no. 8 (2005):1158-65. Our comparison here is from minimum to maximum values for 

this variable. 
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Rank State 
Alcohol Freedom 

Score 

1. Wisconsin 0.019 26. South Carolina 0.004 

2. Missouri 0.019 27. Tennessee 0.003 

3. Arizona 0.018 28. Georgia 0.003 

4. Nevada 0.018 29. Maine 0.002 

S. Indiana 0.018 30. Rhode Island 0.001 

6. California 0.018 31. Delaware 0.001 

7. Louisiana 0.016 32. West Virginia 0.001 

8. South Dakota 0.016 33. Minnesota 0.001 

9. Illinois 0.015 34. Kansas 0.000 

10. Texas 0.015 35. Iowa 0.000 

11. New Mexico 0.014 36. Ohio 0.000 

12. Massachusetts 0.013 37. New Hampshire -0.001 

13. Hawaii 0.013 38. Arkansas -0.002 

14. Colorado 0.011 39. Alaska -0.004 

is. Nebraska 0.011 40. North Carolina -0.004 

16. Wyoming 0.011 41. Oregon -0.004 

17. Florida 0.010 42. Virginia -0.005 

18. North Dakota 0.010 43. Kentucky -0.006 

19. New Jersey 0.010 44. Mississippi -0.007 

20. New York 0.009 45. Alabama -0.011 

21. Connecticut 0.008 46. Montana -0.015 

22. Maryland 0.008 47. Vermont -0.015 

23. Oklahoma 0.008 48. Idaho -0.020 

24. Michigan 0.004 49. Pennsylvania -0.021 

25. Washington 0.004 50. Utah -0.061 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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MARIJUANA FREEDOM 

2.4% Marijuana freedom has been on the rise in the states for 

many years now, and states such as Vermont, Maine, and 
Massachusetts have risen in the rankings since the fifth edition because of 

policy changes in a pro-freedom direction. As mentioned earlier in the sec-

tion "Incarceration and Arrests for Victimless Crimes," we consider here 

only the lost consumer and producer surplus due to prohibition, not the 
costs of arrests and incarceration. 

Recent work has yielded inconsistent findings on marijuana policy and 

consumption. Rand Corporation economist Rosalie Liccardo Pacula and 

her coauthors 87 find that marijuana penalties have a small impact on mari-
juana use amongyouth (a one-standard-deviation increase in niininmin 

jail time is associated with a 1.2 percent decline in annual risk of use), but 

"decriminalization" or "depenalization" as such retains a small (about 2 to 3 
percent) effect even when these penalty variables are controlled for, which 

the authors cannot explain. In a different study, Pacula and others" find 

that reduced penalties for users increase consumption and therefore price, 

resulting in higher profits for sellers. They also calculate that prohibition 
probably doubles the price of a pound of marijuana, at least (adding $200 to 

$300 to the cost). 
A reasonable estimate of the amount of marijuana sold in the United 

States in a year is 50 million pounds.89 Unfortunately, absolutely no evidence 
exists on the consequences of supplier penalties. We conservatively assume 

total seller profits of $200 per pound (including compensation for risk). We 

estimate the new consumer surplus conservatively, assuming a price elastic-
ity of demand of-0.2 (like alcohol) and unit elasticity of supply. 

Looking at decriminalization of small-scale possession first, we assume 

this policy boosts consumption by 3 percent, which implies a transaction-

cost tax of roughly 15 percent. We then calculate the deadweight loss and the 
forgone producer surplus, assuming a price per pound of $330. This under-

estimate is small because decriminalization also correlates with strength 

of criminal penalties, which Pacula and others'° find affect consumption. 

Moving from criminalization to decriminalization nationwide should then 
increase consumer and producer welfare by about $2.3 billion. Our coding of 

this variable assumes that the benefits of full legalization of possession are 

87. Rosalie Liccardo Pacula, Jamie F. Chriqui, and Joanna King, "Marijuana Decriminalization: What Does It Mean in the 

United States?," MBER Working Paper no. 9690, National Bureau of Economic Research, Cambridge, MA, May 2003. 

88. Rosalie Liccardo Pacula at al., "Risks and Prices: The Role of User Sanctions in Marijuana Markets." MBER Working 

Paper no. 13415, National Bureau of Economic Research, Cambridge, MA, September 2007. 

89. Jon Gettman, "Lost Taxes and Other Coats of Marijuana Laws," DrugScience.org, 2007. 

go. Pacula at al., "Marijuana Decriminalization." 
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about five times as large. 
The most important variable in the marijuana freedom category is our 

index of medical marijuana laws, which takes into account the scope of 

qualifying conditions, the maximum amount permitted, whether home 
cultivation is permitted, and whether dispensaries are permitted. Pacula 

and others find that some features of medical marijuana laws, such as home 

cultivation and (especially) dispensaries, may increase overall consumption, 

but their results are not easily interpretable in a supply-and-demand model, 
nor are they generally statistically significant." Other research has found 
no effect on consumption .12 But several studies now seem to show that legal 

dispensaries result in lower prices by shifting out the supply curve. Wen, 

Hockenberry, and Cummings find that allowing nonspecific pain as a reason 
for medical marijuana recommendations increases use by those over age 21 

significantly.93 The bottom line is that the total effect of medical marijuana 

laws on consumption is modest, probably a bit more than decriminalization, 
but much is unknown. We choose a weight for this variable of 1.5 times that 

for decriminalization. 

The next most important variable is the maximum penalty for a single 

marijuana offense not involving a minor, which in some states is life in pris-
on. Such penalties depress supply and raise price. We also include whether 

high-level possession or cultivation of cannabis is a misdemeanor or felony 

and any mandatory minimum sentence for "low-level" cultivation or sale. All 

these variables are assumed together to have a similar effect on decriminal-
ization of possession. 

The next most important variable is whether some recreational cannabis 

sales are legal. Recreational sales of marijuana in Colorado—the first state to 
implement legal recreational sales—have not decreased medical marijuana 

sales.94 it is unclear what the effect has been on total sales—that is, whether 

legalization simply reduces the black market or also increases total con-

sumption. Even under the former scenario, the big increase in recreational 
sales over time suggests that many consumers benefit by buying on the legal 

market rather than the black market. In the 12 months through June 2015, 

legal recreational sales amounted to about $450 million in Colorado. Assume 

20 percent of that reflects producer costs (a conunon statistic is that in the 
absence of prohibition and any taxes, the price of marijuanawould fall by 

91. Rosalie Liccardo Pacula at al., "Assessing the Effects of Medical Marijuana Laws on Marijuana and Alcohol Use: The 

Devil Is in she Details," NBER Working Paper no. 19302, National Bureau of Economic Research, Cambridge, MA, 

August 2013, 

92. Rosalie Liccardo Pacula and Eric L. Sevigny, "Marijuana Legalization Policies: Why We Can's Learn Much from Policy 

Still in Motion," Journal of PolicyAnalysis and Management 33, no. 1(2014): 212-21. 

93. Hefei Wen, Jason N. Hockenberry, and Janet R. Cummings. "The Effect of Medical Marijuana Lawson Adolescent 

and Adult Use of Marijuana, Alcohol, and Other Substances," Journal of Health Economics 42, issue C (2015): 64-80. 

94. Ricardo Baca, "Colorado Pot Sales Spike in June, Top $50 Million for First Time," Cannabist, August 13, 2015, bttp:// 
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80 percent). The remainder reflects producer and consumer surplus. We 
assume one-quarter of that surplus is due to the legalization of sales specifi-

cally, rather than possession and cultivation. After adjusting to national pop-

ulation, we estimate then that legalizing some marijuana sales would create 
$5.4 billion of benefit nationally. 

Finally, we consider the effect of Salvia divinoruni bans within this cat-

egory. A 2006 study found that 750,000 people used salvia that year, com-

pared with 26 million marijuana users per year.95 Therefore, we add togeth-
er all the marijuana weights and multiply by 0.75/26. An objection to this 

strategy is that the variance among states is greater on salvia policy, so this 

weight understates the importance of the policy (in no state is marijuana 

completely unregulated). On the other hand, the per-user quantity of salvia 
consumed is surely much lower than that for marijuana, so this weight may 

overstate the importance of the policy. Because we cannot assess the relative 

magnitudes of these biases, we simply assume that they cancel out. Salvia 
bans are therefore worth less than 0.1 percent of the index. 

95. National Survey on Drug Use and Heath, Use of Specific Hallucinogens: 2006," NSDUH Report, February 14, 2008, 

httpt://roar.nevadaprc.org/public/retourcet/1127. 
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Marijuana 
Rank State Freedom Score 

1. California 0.076 26. Arkansas 0.005 

2. Maine 0.066 27. Connecticut 0.005 

3. Alaska 0.061 28. New York 0.003 

4. Massachusetts 0.059 29. West Virginia 0.003 

5. Oregon 0.058 30. Pennsylvania 0.002 

6. Michigan 0.058 31. New Jersey 0.002 

7. Colorado 0.054 32. Florida 0.001 

8. Nevada 0.052 33. North Carolina -0.006 

9. Washington 0.051 34. Idaho -0.007 

10. Illinois 0.047 35. Indiana -0.007 

11. Vermont 0.042 36. Kansas -0.008 

12. Maryland 0.021 37. Louisiana -0.008 

13. Hawaii 0.016 38. Wisconsin -0.009 

14. New Hampshire 0.015 39. Kentucky -0.009 

is. New Mexico 0.013 40. Wyoming -0.010 

16. Oklahoma 0.013 41. Nebraska -0.010 

17. Delaware 0.012 42. Mississippi -0.010 

18. Missouri 0.012 43. South Dakota -0.011 

19. Utah 0.011 44. South Carolina -0.011 

20. Rhode Island 0.010 45. Iowa -0.012 

21. Ohio 0.009 46. Tennessee -0.014 

22. North Dakota 0.009 47. Georgia -0.014 

23. Arizona 0.008 48. Texas -0.015 

24. Montana 0.007 49. Alabama -0.017 

25. Minnesota 0.006 50. Virginia -0.017 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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ASSET FORFEITURE 

2.0% Civil asset forfeiture is the government's ability to take a 

person's property by accusing him or her of a crime. Often 
the seized cash or proceeds of auctioning the property accrue to the seizing 

agency, providing incentives for "policing for profit?' Typically, the person 

whose property is seized must file suit and prove innocence to get the prop-

erty back. Both federal and state and local law enforcement engage in asset 
forfeiture. 

We measure not only state laws, including the extent to which a few 

states limit federal "adoption" of state-initiated forfeiture cases, but also 

the amount of "equitable-sharing" revenue state and local law enforcement 
receives from the Department of Justice in each state. A standard-deviation 

change in equitable-sharing forfeitures nationwide amounts to $4.6 billion. 

We give state forfeiture laws the same weight even though we have no con-
sistent data on state-level forfeitures. 
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Asset Forfeiture 
Rank State Score 

1. New Mexico 0.056 26. Arkansas 0.011 

2. South Dakota 0.051 27. Mississippi 0.010 

3. Wisconsin 0.038 28. Indiana 0.010 

4. New Hampshire 0.036 29. Michigan 0.010 

5. Nebraska 0.035 30. Nevada 0.009 

6. North Dakota 0.032 31. Illinois 0.007 

7. Colorado 0.030 32. Oklahoma 0.004 

8. Missouri 0.026 33. Alabama 0.003 

9. California 0.025 34. Louisiana 0.002 

10. Connecticut 0.024 35. New York 0.002 

11. Iowa 0.023 36. West Virginia 0.002 

12. Pennsylvania 0.022 37. Delaware 0.002 

13. Oregon 0.021 38. Virginia 0.001 

14. Arizona 0.021 39. Texas -0.001 

is. Utah 0.020 40. South Carolina -0.002 

16. Florida 0.018 41. Idaho -0.002 

17. Ohio 0.018 42. Massachusetts -0.003 

18. Wyoming 0.018 43. Tennessee -0.003 

19. North Carolina 0.015 44. Washington -0.003 

20. Maryland 0.014 45. New Jersey -0.004 

21. Vermont 0.014 46. Kentucky -0.008 

22. Montana 0.014 47. Georgia -0.009 

23. Minnesota 0.014 48. Alaska -0.009 

24. Hawaii 0.013 49. Kansas -0.009 

25. Maine 0.012 50. Rhode Island -0.029 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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MALA PROHIBITA 

The term ;iialaprohibita refers to acts defined as criminal 

in statute, even though they are not harms in common law 
(niala in se). This category is  grab bag of mostly unrelated policies, includ-

ing rawmilk laws, fireworks laws, prostitution laws, physician-assisted sui-

cide laws, religious freedom restoration acts, rules on taking DNA samples 

from criminal suspects without a probable cause hearing, trans-fat bans, 
state equal rights amendments, mixed martial arts legalization, and, new to 

this edition, bans on racial preferences in the public sector. 96 

Of these, the policies with the greatest potential cost to victims are racial 

preferences in the public sector (more than half of this category), prostitu-
tion prohibition, and trans-fat bans. 

The biggest effect of state affirmative action bans appears to be in public 

university admissions.97 White and Asian enrollment appears to grow about 
5 percent when affirmative action is banned. The annual benefit to these 

students of attending a preferred college is probably on the order of, say, 

$5,000—that is, a fraction of typical public tuition. 
If Nevada-style policies legalizing but regulating brothels were in effect 

nationwide, the industry would garner an estimated $5 billion in revenue, a 
comparatively small sum compared with other vice industries, such as alco-

hol, gambling, tobacco, and even marijuana.98 

After racial preferences in the public sector and prostitution prohibition, 
the next most important is California's restaurant trans-fat ban, which, 

if implemented nationwide, would cost consumers—at a reasonable esti-

mate—more than $3.5 billion worth of pleasure a year.99 Next is the legaliza-

tion of raw milk, then legalization of mixed martial arts, followed closely by 
fireworks laws. Then comes physician-assisted suicide, which receives the 

"times five" constitutional weighting factor, since the Montana Constitution 

has been held to protect a right thereto. Rounding out this category, in order, 
are state equal rights amendments, state DNA database laws, and religious 

freedom restoration acts. 

96. To be clear, we do not necessarily condone prostitution, but we defend the rights of willing adults to engage in 

consensual exchange of sex. We completely condemn all nonconsensual sex trafficking as unjust and deserving of 

legal prohibition. 

97. Hayley Munguia, "Here's What Happens When You Ban Affirmative Action in College Admissions," 

FiveThirtyEight.com. December g, 2015. 

gB. Dana Snadowsky, "The Best Little Whorehouse Is Not in Texas: How Nevada's Prostitution Laws Serve Public Policy, 

and How Those Laws May Be Improved," Nevada Lawiourisal6, no. 1(2005): 217-1g. 

gg. Gary Becker. "Comment on the New York Ban on Trans Fats," Becker-Posner Blog, December 21, 2006, 

bttps://www.becker-posner-blog.com/2006/12/comment-on-the-new-york-ban-on-trans-fats--becker.html. 
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Ma/a Pro h/b/ta 
Rank State Score 

1. Nebraska 0.026 26. Arkansas -0.002 

2. Arizona 0.026 26. Mississippi -0.002 

3. Oklahoma 0.026 28. Kentucky -0.002 

4. Michigan 0.026 28. Tennessee -0.002 

S. California 0.019 30. Minnesota -0.002 

6. Washington 0.014 30. New York -0.002 

7. New Hampshire 0.013 32. Idaho -0.002 

8. Florida 0.011 33. Virginia -0.002 

9. Nevada 0.008 34. Wisconsin -0.002 

10. Oregon -0.001 35. Iowa -0.002 

11. Pennsylvania -0.001 36. Massachusetts -0.002 

12. New Mexico -0.001 37. Kansas -0.002 

13. Maine -0.001 38. New Jersey -0.002 

14. Wyoming -0.001 39. Maryland -0.003 

is. Colorado -0.001 40. Alabama -0.003 

16. Connecticut -0.001 41. Louisiana -0.003 

17. Vermont -0.001 42. North Carolina -0.003 

18. Utah -0.002 42. West Virginia -0.003 

19. Hawaii -0.002 44. South Dakota -0.003 

19. Montana -0.002 45. Georgia -0.003 

21. Illinois -0.002 46. Delaware -0.003 

22. South Carolina -0.002 47. North Dakota -0.003 

23. Missouri -0.002 48. Rhode Island -0.003 

24. Alaska -0.002 49. Indiana -0.003 

25. Texas -0.002 50. Ohio -0.004 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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TRAVEL FREEDOM 

1.1% Two variables—the use and retention of automated license 

plate reader data and the availability of driver's licenses to 
those without Social Security numbers (such as undocumented workers)— 

together make tip about half of the travel freedom category's total weight in 

the index. 

There are about 11.1 million undocumented immigrants in the United 
States, and we assume that 60 percent of them would be willing to get driv-

er's licenses, slightly lower than the rate of licensed drivers in the general 

population. We then assume the mean value of a license per driver per year 

is $750. For automated license plate readers, we assume that the average 
driver—of whom there are 210 million in the United States—would be will-

ing to pay $15 a year to avoid being subject to their unlimited use. 

Seat belt laws are weighted on the basis of estimated costs of tickets. A 
fingerprint or thumbprint requirement for a driver's license is worth slightly 

less. 

Suspicionless sobriety checkpoints invade privacy and create anxi-

ety among those stopped and searched. Extrapolating from two different 
sources, we estimate about 9 million drivers a year are searched at sobriety 

checkpoints nationwide, or would be if checkpoints were legal nationwide. 

We assume a cost of $20 per driver searched in lost time, privacy, and anxi-

ety. We multiply the variable by S because some state constitutions prohibit 
these checkpoints. 

After that come uninsured/underinsured motorist insurance coverage 

requirements, motorcycle helmet laws, open-container laws, and bans on 
driving while using a cell phone, in that order. 

These variables were included in previous editions of Freedom in the 50 

States, and some of them generated a fair number of comments by readers 

and audience members at public presentations. In particular, it was argued 
that some of these variables seem to be justified on the grounds of enhancing 

public safety. But not every measure that enhances public safety is morally 

justifiable—consider random searches of pedestrians. A preferable approach 

would use penalties for "distracted driving" of whatever cause, rather than a 
blanket ban on using a handheld phone while driving, which does not always 

pose a risk to others. Likewise, it would be better to focus on penalties for 

drunk driving rather than punishing people for having opened beverage 
containers in their vehicles, another behavior that does not necessarily pose 

a direct risk to others. In states with a federally conforming open-container 

law, having an unsealed but closed wine bottle on the floor of the passenger 

side of a car is sufficient to trigger a misdemeanor violation and possible jail 
time. 
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No state does extremely well on travel freedom. Utah scores at the top 
despite having sobriety checkpoints, an open-container law, and a primary-

enforcement seat belt law, because it is one of the few states allowing some-

one to obtain a driver's license without a Social Security number and places 
some limits on automated license plate reader data retention and, unlike 

number two Vermont, does not mandate underinsured motorist coverage. 

Travel Freedom 
Rank State Score 

1. Utah 0.010 26. Tennessee -0.002 

2. Vermont 0.009 27. Arizona -0.002 

3. Colorado 0.008 28. Virginia -0.002 

4. Nevada 0.007 29. Georgia -0.002 

5. California 0.007 30. Alaska -0.003 

6. Maryland 0.007 30. Iowa -0.003 

7. Washington 0.007 30. Michigan -0.003 

8. New Hampshire 0.007 33. Rhode Island -0.003 

9. Delaware 0.006 34. Wisconsin -0.003 

10. New Mexico 0.006 35. North Dakota -0.003 

11. Oregon 0.005 35. South Dakota -0.003 

12. Connecticut 0.005 37. Missouri -0.003 

13. Montana 0.004 38. North Carolina -0.004 

14. Illinois 0.003 39. Massachusetts -0.004 

15. New York 0.002 40. Indiana -0.004 

16. Hawaii 0.000 40. Kentucky -0.004 

17. Arkansas 0.000 42. Nebraska -0.004 

18. Maine -0.001 43. South Carolina -0.005 

19. Idaho -0.001 44. Mississippi -0.005 

19. Wyoming -0.001 45. New Jersey -0.006 

21. Minnesota -0.002 46. Alabama -0.006 

22. Florida -0.002 46. Louisiana -0.006 

22. Oklahoma -0.002 48. Kansas -0.006 

24. Ohio -0.002 49. West Virginia -0.007 

24. Pennsylvania -0.002 50. Texas -0.007 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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CAMPAIGN FINANCE 
Citizens should have the right to express and promote their 

political opinions in a democracy, including their support 
for or opposition to candidates for office. By regulating contributions to par-

ties and candidates, governments effectively limit citizens' ability to spread 

their ideas. 

The campaign finance policy category covers public financing of cam-
paigns and contribution limits (individuals to candidates, individuals to par-

ties, an index of individuals to political action committees [PACs] and PACs 

to candidates, and an index of individuals to PACs and PACs to parties). 

Although these policies receive "constitutional weights" boosting them by 
a factor of 10 because of their First Amendment implications, they receive 

low weights even so because little evidence exists that current contribution 

limits significantly reduce private actors' involvement in politics, unless the 
limits are extremely low (and Vermont's extremely low limits were struck 
down by the U.S. Supreme Court in 2006) 100 

Also, there just is not much money in state elections, even in states with-

out contribution limits. According to the National Institute on Money in 
State Politics, in the past three election cycles nationwide individual con-

tributions to state legislative candidates amounted to about $850 million 

per two-year cycle, or less than $3 per person in the country.'°' Finally, even 

being prevented from making, say, a $1,000 donation to a candidate does 
not result in a $1,000 loss to the frustrated donor because the donor can 

put those funds to a different use. The freedom index assumes a utility loss 

equivalent to 10 percent of the planned contribution when calculating vic-
tim cost. In sum, the nationwide victim losses from state campaign finance 

restrictions come to a figure in the tens of millions of dollars a year, at most. 

100. Randall v. Sorrel!, 548 U.S. 230 (2006). 

101. National Institute on Money in State Politics website, http://www.followthemoney.org. 
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Campaign Finance 
Rank State Freedom Score 

Indiana 0.001 26. Missouri 0.000 

Mississippi 0.001 27. Maine 0.000 

Nebraska 0.001 28. Arkansas 0.000 

North Dakota 0.001 29. Delaware 0.000 

Oregon 0.001 30. Arizona 0.000 

Pennsylvania 0.001 31. Vermont 0.000 

1. Texas 0.001 32. North Carolina 0.000 

8. Alabama 0.001 33. Wisconsin 0.000 

8. Virginia 0.001 34. Illinois 0.000 

10. Iowa 0.001 35. South Carolina 0.000 

10. Utah 0.001 36. Rhode Island 0.000 

12. Wyoming 0.000 37. Maryland 

13. South Dakota 0.000 38. California 

0.000 

0.000 

14. Nevada 0.000 39. West Virginia 0.000 

15. Tennessee 0.000 40. Hawaii 0.000 

16. Georgia 0.000 41. Kansas 0.000 

17. Michigan 0.000 42. Louisiana 0.000 

18. New Mexico 0.000 43. New Jersey 0.000 

19. New York 0.000 44. Alaska 

20. Idaho 

0.000 

0.000 45. New Hampshire -0.001 

21. Montana 0.000 46. Oklahoma -0.001 

22. Washington 0.000 47. Kentucky -0.001 

23. Florida 0.000 48. Massachusetts -0.001 

24. Ohio 0.000 49. Connecticut -0.001 

25. Minnesota 0.000 50. Colorado -0.001 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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OVERALL PERSONAL FREEDOM RANKING 

33 .2 % The top states in the personal freedom dimension tend to 
be more western and northeastern, while the bottom states 

are either socially conservative and southern or mid-Atlantic and liberal. As 

in past editions, we find a strong rural-urban division. One reason for the 

rural-urban relationship is likely voters' fears of crime, which leads them 

to support harsh policing and prosecutorial tactics, stricter drug and gun 
laws, and more limits on civil liberties. However, no statistical relationship 

exists between personal freedom and actual violent crime rates (however, it 

is weakly negatively correlated with property crime rates). It is well known 

that public perceptions of crime can diverge widely from the truth .102 An 
alternative explanation is that there are more negative externalities of per-

sonal behavior in urban settings. But if that were the case, one would also 

expect urbanized states to have more economic regulation and higher taxa-
tion, and they do not. Socially conservative states tend to restrict alcohol, 

gambling, marijuana, and marriage freedoms but permit greater freedom in 

education and have more respect for gun rights and for private property on 

smoking policy. 

102. Lydia Saad, "Perceptions of Crime Problem Remain Curiously Negative," Gallup, October 22, 2007; Mark Warr, 

"Public Perception of Crime Remains Out of Sync with Reality, Criminologist Contends," University of Texas. 

November 10, 2008. 
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TABLE 29 

Overall Personal 
Rank State Freedom Score 

1. Nevada 0.302 26. California 0.069 

2. New Hampshire 0.225 27. Pennsylvania 0.068 

3. Maine 0.190 28. Utah 0.056 

4. Vermont 0.167 29. Louisiana 0.055 

S. New Mexico 0.159 30. Illinois 0.049 

6. Arizona 0.157 31. Kansas 0.047 

7. Colorado 0.123 32. Maryland 0.045 

8. Michigan 0.122 33. Rhode Island 0.045 

9. Oregon 0.118 34. Georgia 0.043 

10. Alaska 0.108 35. South Carolina 0.037 

11. Indiana 0.105 36. Mississippi 0.029 

12. Florida 0.104 37. Alabama 0.028 

13. North Dakota 0.103 38. Virginia 0.026 

14. West Virginia 0.100 39. Tennessee 0.024 

15. Missouri 0.100 40. Ohio 0.022 

16. North Carolina 0.097 41. Wyoming 0.020 

17. Montana 0.096 42. Idaho 0.016 

18. South Dakota 0.093 43. Connecticut 0.007 

19. Iowa 0.090 44. Arkansas 0.005 

20. Nebraska 0.081 45. Kentucky -0.001 

21. Wisconsin 0.081 46. Hawaii -0.002 

22. Minnesota 0.076 47. Delaware -0.008 

23. Oklahoma 0.075 48. New Jersey -0.036 

24. Washington 0.073 49. Texas -0.046 

25. Massachusetts 0.069 50. New York -0.056 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Figure  shows state average personal freedom scores over time. This 
chain-linked index excludes such federalized policies as same-sex mar-

riage, sodomy laws, and removal of local gun bans. After personal freedom 

dropped nationwide between 2000 and 2008, partially due to a wave of new 
tobacco restrictions, it has grown even more substantially since 2010, due in 

large part to ballot initiatives loosening marijuana regulations, to the spread 

of legal gambling, and to legislative criminal justice and asset forfeiture 

reforms, if we were to plot the average personal freedom scores, including 
federalized scores, the improvement in personal freedom would be even 

more dramatic, as judicial engagement on personal freedoms has generally 

enhanced rather than reduced them. We hope that the small dip in 2019 is 

merely noise in a larger trend. However, a growing paternalistic mindset, 
exacerbated by the COVID-19 pandemic and often characterized by exces-

sive deference to "experts," could spell trouble ahead in those policy areas 

where the secular progressive consensus of those who dominate the com-
manding heights does not already favor liberalization (such as prostitution 

and marijuana). 

FIGURES State Average Personal Freedom Scores Over Time 
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OVERALL FREEDOM RANKING 

Overall 
Rank State 

1. New Hampshire 0.592 26. Wyoming 0.128 

2. Florida 0.552 27. Kansas 0.127 

3. Nevada 0.511 28. South Carolina 0.125 

4. Tennessee 0.441 29. Iowa 0.094 

5. South Dakota 0.425 30. Massachusetts 0.094 

6. Indiana 0.368 31. Ohio 0.080 

7. Michigan 0.349 32. Louisiana 0.066 

8. Georgia 0.330 33. Nebraska 0.059 

9. Arizona 0.322 34. Maine 0.032 

10. Idaho 0.313 35. West Virginia 0.022 

11. Missouri 0.274 36. Connecticut 0.017 

12. Colorado 0.262 37. Illinois -0.013 

13. Virginia 0.226 38. Minnesota -0.041 

14. Pennsylvania 0.200 39. Washington -0.043 

15. North Dakota 0.195 40. Mississippi -0.057 

16. North Carolina 0.192 41. Rhode Island -0.093 

17. Wisconsin 0.190 42. New Mexico -0.123 

18. Montana 0.177 43. Vermont -0.176 

19. Oklahoma 0.160 44. Delaware -0.203 

20. Utah 0.156 45. Maryland -0.282 

21. Texas 0.155 46. Oregon -0.311 

22. Alabama 0.153 47. New Jersey -0.460 

23. Arkansas 0.143 48. California -0.474 

24. Alaska 0.141 49. Hawaii -0.603 

25. Kentucky 0.136 50. New York -0.813 

Freedom Score 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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OVERALL 
FREEDOM RANKING 

T
he weighted sum of all the variables is used to produce the overall 

freedom ranking of the states. The overall freedom scores rate states 

on how free they are relative to other states. A score of 1 would corre-

spond to a state's being one standard deviation above average in every single 

variable, although in reality, every state scores better on some variables and 

worse on others. A score of 0 would be equivalent to a state's being abso-

lutely average on every variable, and a score of -1 to a state's being one stan-

dard deviation below average on every variable. Table 30 presents the overall 

freedom rankings as of year-end 2019. 

New Hampshire, Florida, and Nevada are the freest states in the country 

and now significantly outpace their peers. States that have always done well 

in our index—such as Tennessee, South Dakota, Indiana, and Arizona—also 

find themselves in the top 10. New York is the least free state again, as it has 

been in every version of the index and every year covered by this index since 

2000. Hawaii has fallen enough to put itself well below California now. New 

Jersey and Oregon round out the bottom five. Because states' freedom scores 

represent their situation at the beginning of the year 2020, they include 

changes made by legislatures that in most states were elected in November 

2018. Figure 9 shows the evolution of the top and bottom states over time 

using the chain-linked index, so that it focuses specifically on decisions 

made by state governments and voters. 

New Hampshire is once again the freest state in the Union. In 2000, on 

the full index, Nevada was number one, just ahead of New Hampshire. 

Florida was the freest in the fifth edition, published in 2018. But the Granite 

State, which first claimed the top spot in 2011, regained the crown in this 

edition. However, it did so not because of Florida's becoming less free but 

because of greater gains by New Hampshire. Historically, freedom in New 

Hampshire declined substantially with the legislatures elected in 2006 and 

2008, then recovered all the ground it lost in those years in the legislature 

elected in 2010. The legislature elected in 2012 diminished freedom slightly, 

but the 2014-elected legislature then increased it again even more, as we 

expect will be the case with the 2020-elected legislature given its wide-

ranging freedom-enhancing policy changes. Today, absolute freedom in the 
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Granite State stands above the level it did in 2000. 
Florida's rise since 2009 has been nothing short of stunning. Most states 

have improved on freedom in that time if federalized policies are excluded; 

however, Florida's post-2010 improvement has been the third greatest in 
the United States (after Wisconsin and Michigan). Florida's improvement 

has lain almost entirely in fiscal policy, where the numbers tell a consistent 

story: government consumption, local taxes, state taxes, debt, and govern-

ment employment have all fallen as a share of the private economy. The only 
area of deterioration in fiscal policy has been liquid assets, which have fallen 

slightly. Clearly, Florida's state leadership deserves great credit for making 

freedom a priority over the past decade, and it shows. 

Nevada comes in just behind Florida at number three. It has been a consis-
tent top-five state, though others have leapfrogged it in relative terms since 

2000. Freedom in Nevada declined with the legislatures elected in 2006, 

but it has bounced back strongly since then. Overall freedom there today is 
nearly as high as it was in 2000. Most notably, Nevada is the number-one 

state on personal freedom, which fits the stereotype. In fact, it has always 

been the number-one state on that dimension. Twenty-nineteen was the 

first year in which Nevada has been in the top 10 on economic freedom since 
2006. So Nevada's ranking isn't just due to its less personally paternalistic 

ways. 

Tennessee is the fourth-freest state, just ahead of South Dakota. Their 

rankings are largely due to high scores on economic freedom. Tennessee, 
for example, is number two on economic freedom, due mainly to its tax poli-

cies. But it ranks 39th on personal freedom. Thus, it is the stereotypical "red 

state," though the general stereotype is oftentimes false. South Dakota is 
similar, coming in at number four on economic freedom and number 18 on 

personal freedom. It bottomed out on the latter in 2010 and has been rising 

notably since in relative and absolute terms. 

Residents of these top five states have much to be proud of, and the rest 

of us should be more willing to look to states like New Hampshire, Florida, 
Nevada, Tennessee, and South Dakota as models to emulate. One interesting 

thing about this top five is that they have similar levels of freedom despite 

substantial differences on other margins. 
When it comes to the bottom states, we see that the Empire State has con-

sistently placed last by a wide margin. The difference between the scores 

for New York, New Hampshire, and Florida corresponds to one and one-
third standard deviations on every single variable. New York also performs 

poorly across the board, ranking at or near the bottom in all three dimen-

sions of freedom. Thus, New Yorkers feel the heavy hand of government in 

every area of their lives. Is it any wonder that people are fleeing the state in 
droves? According to the U.S. Census Bureau's components of population 
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FIGURE 9 Freedom Evolution of Selected States 
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change data, about 1.4 million people, on net, fled New York for other states 

between 2010 and 2019, a whopping 7.1 percent of the state's 2010 popula-

tion."" in calendar year 2019 alone, 185,000 more people moved from New 
York to another state than moved in .104 That occurred pre-COVID-19. We 

expect that 2020 will be even worse, especially given the policy responses 

103. State Population Totals and Components of Change: 2010-2019," U.S. Census Bureau, 2021. 

104. "State-to-Ssase Migration Flows," U.S. Census Bureau, 2021. 
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from state and local leaders that alienated many, failed to contain the crisis, 
and harmed key parts of the economy. The only reason that New Yorkers 

haven't noticed the great emptying out of the state is its still positive interna-

tional in-migration. Foreign immigration represents a source of population 
growth for New York, but overall population growth remains well below the 

national average. Indeed, its international migration also lags California, 

Florida, and Texas. 

Hawaii is no paradise when it comes to freedom. The Aloha State has 
declined gradually since the Great Recession, and that decline is even more 

precipitous once we take into account the effects of its native son's PPACA, 

because Hawaii formerly had one of the most free-market health insurance 

systems in the country. Fiscal policy accounts for most of Hawaii's decline, 
due to big increases in tax burden in 2011 and 2012, as well as additional 

increases in fiscal policy burdens in 2018 and 2019 (tax increases in 2021 will 

continue its woes into the next edition). Land-use, labor, and property and 
casualty insurance regulations have also gotten tougher since 2013. Since 

2011, real income and income per capita growth have fallen behind the rest 

of the country, and Hawaii's real per capita income is below the level of West 

Virginia's. 
California lives up to its big government reputation, coming in as the 

third-worst state for freedom. Its overall freedom (even controlling for 

federalization of some policies in an anti-freedom direction) has declined 

substantially since 2000, owing to declines in regulatory policy that have 
swamped improvements in personal freedom. State taxation rose substan-

tially from 2011 to 2014, then leveled off. Local taxes, debt, government 

consumption, and government employment have all fallen since the Great 
Recession. That has helped improve fiscal policy, especially in the years 

2009 to 2011. From 2000 to 2012, California had the worst real personal 

income growth performance of any state other than Michigan. Since then, 

the economy has recovered somewhat. California's personal freedom grew 
from 2008 to 2016, but other states have improved even faster in that dimen-

sion. Given some policy and cultural trends, we expect Sacramento to fur-

ther burden state-level freedom ahead and undermine its natural economic 

advantages. 
New Jersey is just above California and substantially worse than Oregon 

at number 46. It has actually fallen faster than California in the period from 

2000 to 2019. It appears to want to join New York rather than outcompete 
it on the freedom margin. New Jersey is 49th on regulatory policy and 48th 

on personal freedom. Although it is in the middle on fiscal policy, taxes have 

risen since 2016 but are not yet as high as New York's. We would expect 

some further convergence unless a different mindset emerges across the 
state. 
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Figure 10 plots each state's personal freedom score against its economic 

freedom score. There appears to be a small positive correlation between 
personal and economic freedom, but it is not statistically significant. Most 

of the top states on overall freedom do well on both economic and personal 
freedoms. However, a few states in the top 10 still do relatively poorly on 

personal freedom but outstandingly well on economic freedom, such as 

Tennessee, South Dakota, and Georgia. 

The outlier states are instructive. In the bottom part of the lower-right 
quadrant, we see economically freer, personally less-free states, such 

as Idaho, South Dakota, Georgia, Texas, Alabama, Kentucky, Arkansas, 

Virginia, and Tennessee. Texas is a paradigmatic case, finishing second to 

last in personal freedom despite a top-10 economic freedom score. Texans 
may be unhappy with their weak personal freedom showing, but it reflects 

poor criminal justice policies and the fact that the Lone Star State is increas-

ingly behind the curve on cannabis, education, and gambling freedoms. 
Oklahoma is an especially interesting case. It was a classic, stereotypical 

red state, performing well on economic freedom but poorly on personal free-

dom. However, since 2017, it has gained substantially on personal freedom 

(gun rights, marijuana and alcohol freedom, and criminal justice reform), 
whereas economic freedom has stagnated relatively. Given its openness to 

policy innovation, Oklahoma could stand to turn its attention to economic 

matters and outcompete neighbors like Texas and Kansas (which is great on 

regulatory policy but quite poor on fiscal policy). 

FIGURE 10 Economic and Personal Freedom in 2019 
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In the upper-right quadrant are economically and personally free states, 
such as New Hampshire, Nevada, Arizona, Indiana, Michigan, and Florida. 

Far out on the bottom left is New York, which scores quite poorly on both 

economic and personal freedoms. New Jersey and Hawaii are not as extreme 
as New York on economic freedom but still score quite badly on economic 

freedom as well as personal freedom. Finally, in the upper-left quadrant are 

Vermont, Maine, New Mexico, California, and Oregon, which are performing 

poorly on economic freedom but doing a bit better on personal freedom (or, 
in the case of New Mexico, Vermont, and Maine, a lot better). These are the 

stereotypical left-liberal states that do well on personal freedom but are eco-

nomically collectivist. Generally, then, conservative states do better than left-

liberal states on economic freedom, and rural/western/New England states 
do better than urban/southern/mid-Atlantic states on personal freedom. 

Figure 11 shows the evolution of nonfederalized overall freedom scores 

overtime. There is a pronounced J-shape since 2000, with the upward trend 
beginning in 2011. When we include federalized policies, the average state 

score in 2019 is almost identical to the score in 2000. Thus, federal subver-

sion of state autonomy has on balance been detrimental to the freedom that 

citizens experience since 2000. Indeed, in general, economic freedom has 
declined in the United States since 2000, but the blame for this trend essen-

tially belongs on the federal government, not state and local governments!05 

FIGURE 11 State Average Overall Freedom Over Time 
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105. James Gwartney, Robert Lawson, and Joshua Hall, Economic Freedom of the World: Lessons for the U.S.." 

Huff/n gton Post, September 25, 2011, http://www.buffingtonpost.com/james'gwartney/economic'freedom-of-tbe-

wb_980441.html. 
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CHANCE OVER TIME 
The following list pulls out the most improved and worsened states from 

year-end 2018 to year-end 2019 (Table 31). It is important to recognize that 

short-term changes will be caused by a great deal of noise in the fiscal data 
that may or may not be due to significant policy changes, especially since 

our FY 2020 tax data are estimates that exclude minor categories of taxation 

(and changes in local taxation since FY 2019). Nonetheless, it is worth noting 

which states saw the most change in individual freedom in the period cov-
ered by our newest data. 

South Dakota is our most improved state in that short window, driven 

by both economic and personal freedom policy changes. Like most states 

after the decentralization of the individual health insurance mandate, South 
Dakota allowed the mandate to lapse. It also passed constitutional carry 

while benefiting from gradual fiscal policy and incarceration and arrest rate 

improvements. Florida, Missouri, and Michigan are all right behind South 
Dakota; in fact, all four states cluster at the top. 

The last list showing changes over time (Table 32) highlights the big pic-

ture since our first comprehensive set of data in 2000, and is limited to non-

federalized policies. Thus, this list covers policies from year-end 2000 until 
year-end 2019. We have data for every year between those dates. 

Over this long period, Florida is the biggest gainer, followed closely by 

Michigan. As previously discussed, Florida's rise has been remarkable. It 

has gained primarily in the fiscal policy category, where the numbers tell a 
consistent story: government consumption, local taxes, state taxes, debt, and 

government employment have all fallen as a share of the private economy. It 

has also improved on personal freedom and gained relatively on regulatory 
policy (even as it has declined absolutely). 
Michigan is also a fascinating story. A Rust Belt state with declining for-

tunes in the American consciousness, it has actually liberalized its economy 

in ways similar to Wisconsin and Indiana. The vast majority of its rise has 
come since 2012. Regulatory reforms such as passing a right-to-work law in 

that year have helped. It has also improved on fiscal policy, going from 34th 

in 2009 to 13th today. Its overall economic score was 18th in 2000 and today 

stands at 8th. Personal freedom has seen an even larger relative uptick. It 
is now 8th overall, movingup remarkably since 2000 when it was 31st in 

the country. It improved on guns and alcohol policy, legalized marijuana, 

banned racial preferences in public services, and improved on incarceration 
and arrest rates. 
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Freedom Growth, 
Rank State 2018-2019 

1. South Dakota 0.086 26. Arkansas 0.034 

2. Florida 0.085 27. Wyoming 0.032 

3. Missouri 0.081 28. Texas 0.030 

4. Michigan 0.080 29. Alaska 0.030 

5. Connecticut 0.077 30. North Dakota 0.030 

6. Kentucky 0.070 31. Arizona 0.029 

7. Idaho 0.067 32. Minnesota 0.027 

8. New Hampshire 0.065 33 Colorado 0.024 

9. Oklahoma 0.063 34. Montana 0.017 

10. Louisiana 0.062 35. Ohio 0.017 

11. Tennessee 0.061 36. Hawaii 0.017 

12. Iowa 0.059 37. Vermont 0.017 

13. North Carolina 0.057 38. West Virginia 0.014 

14. South Carolina 0.055 39. Maryland 0.011 

15. Kansas 0.055 40. Washington 0.002 

16. Indiana 0.052 41. Illinois 0.002 

17. Georgia 0.050 42. Delaware -0.005 

18. Alabama 0.050 43. Virginia -0.012 

19. Pennsylvania 0.049 44. Utah -0.023 

20. Mississippi 0.047 45. California -0.025 

21. Maine 0.044 46. New Jersey -0.034 

22. Nevada 0.044 47. Rhode Island -0.035 

23. Wisconsin 0.041 48. Massachusetts -0.037 

24. New York 0.040 49. New Mexico -0.061 

25. Nebraska 0.035 50. Oregon -0.192 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Freedom Growth, 
Rank State 2000-2019 

1. Florida 0.364 26. Pennsylvania 0.081 

2. Michigan 0.350 27. North Dakota 0.076 

3. Wisconsin 0.322 28. Nebraska 0.068 

4. Oklahoma 0.321 29. New Hampshire 0.067 

5. Georgia 0.291 30. Kansas 0.058 

6. Idaho 0.258 31. Maine 0.051 

7. Arizona 0.248 32. Colorado 0.043 

8. New Mexico 0.210 33. Virginia 0.041 

9. Ohio 0.204 34. Nevada 0.013 

10. South Carolina 0.203 35. Minnesota 0.011 

11. Missouri 0.188 36. Mississippi 0.010 

12. Utah 0.181 37. Illinois 0.007 

13. South Dakota 0.172 38. Rhode Island -0.014 

14. Alaska 0.164 39. Washington -0.023 

15. Montana 0.159 40. Maryland -0.029 

16. Texas 0.134 41. Massachusetts -0.029 

17. Louisiana 0.131 42. Iowa -0.031 

18. Alabama 0.129 43. Connecticut -0.047 

19. Kentucky 0.127 44. California -0.098 

20. West Virginia 0.122 45. Delaware -0.189 

21. Tennessee 0.120 46. New York -0.229 

22. Wyoming 0.118 47. New Jersey -0.234 

23. North Carolina 0.112 48. Vermont -0.253 

24. Arkansas 0.100 49. Oregon -0.280 

25. Indiana 0.093 50. Hawaii -0.290 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Hawaii is our biggest loser over the two-decade period. As noted earlier, 
its tax burden increased and its fiscal freedom has declined. Land-use, 

labor, and property and casualty insurance regulations have gotten tougher 

since 2013, while its real income and income per capita growth have fallen 
behind the rest of the country. 

Oregon and Vermont are the next states that have declined the most. 

Vermont provides a dramatic contrast with the freest state, its neighbor to 

the east, New Hampshire. Although many people outside of the Northeast 
confuse the two, Vermont is "Bizarro New Hampshire" or "Upside-Down 

New Hampshire" when it comes to freedom. Beginning in 1997, Vermont's 

school funding system was dramatically altered in such a way as to cause 

a big increase in fiscal centralization. Property taxes are now considered 
a state tax rather than a local tax, although towns still have some control 

over the rate. More importantly, taxes have continued to go up despite the 

"fix." State taxes have risen from 8.0 percent to 9.8 percent of the tax base 
(excluding motor fuel and alcohol and tobacco taxes), while local taxes have 

fallen only from 2.4 percent to 2.1 percent since 2000. Government employ-

ment and consumption have risen slightly as a percentage of the economy. 

Regulatory policy has also gotten much worse, with the vast majority of the 
losses concentrated in land-use and environmental regulation. As near as 

we can tell using our admittedly imperfect data, residential building restric-

tions have tightened enormously. One reflection of that is the frequency 

of the term "land use" in appellate court decisions; that frequency is now 
much higher, when divided by population, in Vermont than anywhere else. 

Vermont has enacted one of the country's most costly renewable portfolio 

standards. Personal freedom has also not grown much over this period 
despite marijuana freedom increasing substantially. Most of the country has 

gained more in this area. Gun rights have declined slightly, while a large 

tobacco freedom decline has effectively cancelled out its freedoin-enhanc-

ing change on cannabis. This latter point we find particularly rich given its 
hypocrisy from the public health standard that drove tobacco restrictionism. 

Last, it is worth pointing out policy areas that have received significant 

attention throughout the 2000-2019 period. Tobacco policy is the most 

notable area in which state policies have become more restrictive of person-
al freedom, with significant increases in taxes, as well as greater and greater 

restrictions on where one can smoke. Laws dealing with domestic partner-

ships, civil unions, and gay marriage also changed dramatically, especially 
in the years 2010-2015. Criminal justice reforms have swept the country 

at both the federal and state levels. In fact, they became pretty much a 

transpartisan consensus issue where little opposition existed before the 

summer of 2020 created some turbulence in the air (especially on policing). 
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Civil asset forfeiture reform stands out here, as well as criminal penalties 
affected by criminal justice reform efforts. Marijuana laws are undergoing 

rapid liberalization, first in states with citizen ballot initiatives. Gun laws 

and educational policies have been gradually liberalized across the country, 
and state bans on direct-to-consumer wine shipments have been removed in 

many places. 

On the regulatory side, eminent domain reform occurred in some fashion 

in most states following the infamous Kelo v. City ofNew London decision by 
the U.S. Supreme Court in 2005. Several states have recently enacted right-

to-work laws, and there is still some space for further change across the 

country (including New Hampshire). Policies dealing with new technolo-

gies—such as DNA databases, electronic cigarettes, and automated license 
plate readers—have also seen change. Twenty-nineteen, in particular, saw 

some changes in a few states on concealed carry, which bucked what we 

might have thought in light of prominent mass shootings. A quite significant 
arena for policy change occurred in the sports and online gambling area 

since the fifth edition, with many states jumping on the betting freedom 

bandwagon. Several states also repealed Sunday sales blue laws since our 

fifth edition to go along with more legalized marijuana, including some in 
2020 and 2021 that wouldn't be captured here but would in the seventh 

edition. One might speculate that this is part of a trend of greater "lifestyle 

libertinism" over time—which has certainly benefited our political economy 

but it could be viewed with a jaundiced eye from the perspective of other 
values, such as overall human flourishing (especially if the arm of the state 
increases in other ways simultaneously, perhaps even related to that cul-

tural trend). Of course, it could be that more Americans have simply come to 
appreciate that toleration is a better tool than legal punishment for promot-

ing personal responsibility or at least a healthier relationship between the 

state and society. 

One ongoing feature of policy change is the displacement of state discre-
tion with federal mandates, for both good and ill with regard to pure indi-

vidual liberty (leaving aside the damage done to federalism, a long-term 

institutional bulwark of freedom). Federal courts have forced states to lib-

eralize gun laws, sodomy laws, and marriage laws, though in all those areas 
state governments were reforming long before the federal courts chose to 

intervene conclusively. In health insurance regulation, all three branches of 

the federal government have acted in concert to dramatically raise the regu-
latory threshold, mostly via the PPACA. States may still choose to regulate 

health insurance even more tightly than the federal government, but they 

may not choose more market-oriented models of regulation. There has been 

one important exception to this trend: the individual health insurance man-
date of Obamacare was stripped by Congress. 
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Leaving aside the cases where there has been liberalization at the fed-
eral level, centralization is a dangerous trend. For one thing, it reduces the 

ability of federalism as all institutional system to check government over-

reach. For another, it makes it harder for citizens to find freedom by voting 
with their feet, as they cannot go anywhere for different and better policies 

unless they emigrate. 

CONSTRUCT VALIDITY AND ROBUSTNESS 
in this edition of the index, we test the construct validity and robustness of 

our overall freedom measure by examining correlations in overall freedom 

measures across editions (for the year 2006, which appears in all editions). 
Between the second and third editions, we switched from an impressionistic 

to a quantified, "victim cost" method for weighting variables. Nevertheless, 

the correlation between the sixth-edition and first-edition scores for 2006 
overall freedom is a hefty 0.82. The correlation between third- and fifth-

edition scores is 0.88. These extremely high correlation coefficients suggest 

that the overall freedom ranking is robust to within-reason perturbations of 

weights on the variables and addition and subtraction of variables. 

INDEX OF CRONYISM 
As in the fourth edition, we present a "freedom from cronyism" state rank-

ing that takes into account blatantly anti-competitive regulations: (a) gen-

eral sales below cost/minimum markup law, (b) sales below cost/minimum 

markup law for gasoline, (c) certificate of public convenience and necessity 
for household goods movers, (d) direct auto sales bans, (e) certificate of 

need for hospital construction, (0 all occupational licensing variables, (g) 
eminent domain laws, (h) bans on direct shipment of wine, and (i) alcohol 

sales blue laws. 
Table 33 shows how the states come out on cronyism in 2019 (higher 

values/lower rankings indicate less cronyism). The numbers in the table 

represent the weights of each variable multiplied by the standardized value 

(number of standard deviations greater than the mean). As noted in the 
previous section, a state that is one standard deviation better—freer—than 

the average on every single policy will score ion overall freedom. Because 

the index of cronyism draws on a subset of the freedom index, the values in 
this table fall within a much smaller range. Idaho's score of 0.046, therefore, 

means that, taking cronyist policies into account, Idaho's positions on those 

issues contribute 0.046 to its overall freedom score. Idaho is the least crony-

ist state. The freedom from cronyism index can be found in the "Regulatory" 
tab of the spreadsheet at http://freedominthe5ostates.org. 
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Freedom from 
Rank State Cronyism Score 

1. Idaho 0.046 26. Nevada -0.005 

2. New Hampshire 0.036 27. Indiana -0.006 

3. Wyoming 0.035 28. Michigan -0.006 

4. Colorado 0.033 29. Massachusetts -0.006 

5. Arizona 0.027 30. Oregon -0.007 

6. Kansas 0.026 31. Washington -0.007 

7. New Mexico 0.023 32. West Virginia -0.010 

8. Minnesota 0.019 33. Georgia -0.010 

9. Vermont 0.019 34. Kentucky -0.013 

10. South Dakota 0.018 35. Oklahoma -0.013 

11. Alaska 0.015 36. Florida -0.014 

12. Hawaii 0.013 37. Tennessee -0.016 

13. Rhode Island 0.011 38. Virginia -0.018 

14. Utah 0.011 39. New York -0.018 

15. North Dakota 0.010 40. North Carolina -0.018 

16. Missouri 0.009 41. South Carolina -0.018 

17. Nebraska 0.008 42. New Jersey -0.019 

18. Wisconsin 0.007 43. Alabama -0.020 

19. Connecticut 0.005 44. Louisiana -0.021 

20. Iowa 0.004 45. Ohio -0.022 

21. Delaware 0.002 46. Illinois -0.022 

22. Pennsylvania 0.001 47. Maryland -0.025 

23. Maine 0.001 48. Arkansas -0.028 

24. Montana 0.000 49. California -0.028 

25. Mississippi 0.000 50. Texas -0.030 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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We compare our cronyism scores with state corruption scores based on 
a survey of statehouse journalists .106 The correlation between 2019 crony-

ism and 2007 corruption is -0.35, indicating that states scoring higher on 

freedom from cronyism score lower on corruption. In other words, cronyist 
states are more corrupt. The correlation weakens when cronyism is mea-

sured around the same time as corruption, perhaps implying a causal path 

from corruption to cronyism rather than vice versa. 

FIGURE 12 Relationship Between Lobbyist Ratio and Cronyism 
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We also compare our cronyism scores with state lobbyist-to-legislator 

ratios from the mid-20005.10' The correlation between the two is -0.32, 
indicating that states with more lobbyists relative to legislators a decade 

ago are more cronyist today. (Again, the correlations weaken when they are 

measured closer together in time.) Figure 12 shows how the freedom from 

cronyism index relates to the logged number of lobbyists per legislator for 
all 49 states for which lobbyist data are available (Nevada is excluded). 

When freedom from cronyism is regressed on both corruption and lobby-

ist ratio, each independent variable enters the equation with a negative sign 
and is statistically significant. We do not know whether corruption and lob-

bying cause cronyism, or vice versa, but the statistical relationship suggests 

106. Bill Marsh, "Illinois Is Trying. It Really Is. But the Most Corrupt State Is Actually .... New York Times, December 14, 
2008. 

107. Center for Public Integrity. "Ratio of Lobbyists to Legislators 2006," December 21, 2007; updated May 19, 2014. 
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a connection, the plausibility of which in turn increases our confidence in 
the validity of the cronyism index. 

In Part 2, we will take a closer look at the causes and consequences of 

freedom, as well as important changes in state policies during the pandemic 
years 2020 and 2021. 
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PART 2 

POLITICS OF 
FREEDOM 
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I
n this part, we consider the causes and conse-
quences of freedom in the states. We also provide 
an tip-to-date qualitative assessment of freedom 

across the 50 states that takes into account policy 
changes since our data cutoff for the quantitative 
analysis. 

More specifically, we first examine the relation-
ship between public opinion and freedom. Next, we 
consider the consequences of freedom for economic 
growth and migration. We follow with some observa-
tions about the political economy of freedom at the 
state level. Finally, we discuss policy changes made 
across the states in 2020 and the first half of 2021, as 
well as how responses to COVID-19 at the state and 
local levels affected freedom. 
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PUBLIC OPINION AND FREEDOM 
We now move to analyzing in a more systematic fashion the relation-

ship between public opinion ideology asmeasured by presidential election 

results by state—and economic, personal, and overall freedom. 
Figure 13 is a scatterplot of economic freedom in 2000 against presiden-

tial voting in 1996. (We chose presidential elections before the year that the 

policy is measured, because we think a lag exists between changes in public 

opinion and changes in law.) The x-axis measures the number of percentage 
points to the left of each state's popular vote, summing up Democratic and 

Green vote shares for the state minus the same for the country as a whole. 

We see a strong negative relationship between leftward lean in the elector-

ate and economic freedom. However, strongly conservative states are no 
more economically free on average than mildly conservative or centrist 

states, such as Tennessee, New Hampshire, Missouri, and Florida. 

FIGURE 13 Partisanship and Economic Freedom in 2000 
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Figure 14 shows the same scatterplot for 2019, allowing 'is to see how 

the relationship between ideology and economic freedom has changed over 

the entire range of our time series. The relationship between ideology and 

freedom looks curvilinear again. We noted in the fourth edition that West 

Virginia looked like a big outlier, having moved substantially to the right 

since 2000. If right-wing ideology leads to more economic freedom, eco-

nomic freedom should rise in West Virginia in future years. However, other 

low-income, southern states tend not to do well on economic freedom (e.g., 

Mississippi, Arkansas, and Kentucky), suggesting that 1/Vest Virginia's room 

for improvement may be limited. 

In fact, West Virginia did improve on economic freedom, and it is now a 

much smaller outlier. 

FIGURE 14 Partisanship and Economic Freedom in 2019 

0.5 

WY 

TN FL 
SD NH 

ID IN GA 

KNA  MO sc TX 0 A 
flu 

WV MS It 
MN ME W4ç 

DE 
NM VT MD 

OR NJ 

CA 
HI 

NY 

I I I I I I  

-30 -20 -10 0 10 20 

DEMOCRATIC AND GREEN LEAN, 2016 

0 

-0.5 

-1.0 

E
C
O
N
O
M
I
C
 F
R
E
E
D
O
M
,
 2
01
9 

POLITICS OF FREEDOM 121 

128

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 129 of 446



Figure 15 plots personal freedom in 2000 against partisan lean in 1996. 

The relationship between partisanship and personal freedom in that year 

was extremely noisy. Slightly right-of-center Nevada topped the charts, 

followed by slightly left-of-center Maine and Vermont. Centrist West 

Virginia, New Hampshire, and Oregon followed. Left-leaning Maryland and 

Illinois did poorly, but they were joined by deeply conservative Nebraska, 

Oklahoma, and Alabama. The only southern state that was much above aver-

age was North Carolina. 

FIGURE 15 Partisanship and Personal Freedom in 2000 
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Figure 16 shows the relationship between partisanship and personal 

freedom at the end of our time series. Now,centrist states enjoy an appar-

ent advantage on personal freedom, and the relationship is much noisier 

than the one between partisanship and economic freedom. Southern states 

no longer perform as relatively poorly as they have in the past, and because 

personal freedom has improved over time, few states remain below the post-

2000 average. 
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FIGURE 16 Partisanship and Personal Freedom in 2019 
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Figure 17 puts economic and personal freedom together to show how 
partisanship relates to overall freedom. Again, we see a curvilinear relation-

ship in which conservative and moderate states do much better than strong-

ly left ones. New York sits in a class of its own at the bottom of the scale. It is 
actually quite remarkable how different it is from other states with regard 
to freedom, which we chalk tip to policy ideology more than anything spe-

cial about New York in relation to its urbanism or other factors. (Political 

scientists understand policy ideology as the relative orientation of a state's 
policies on the left-right spectrum, observed as a correlation across policy 

domains'08.) in other words, New York is a strongly left-of-center state, and 

most strongly left-of-center states do quite poorly on freedom, if we imagine 

a regression line among just the observations to the right of zero on the 
x-axis, it would slope sharply downward, and New York would sit comfort-

ably on or near that line. The more surprising performances come from 

Rhode Island and Massachusetts in this period, whose freedom scores are 

not as low as their ideology would predict. The presence of New York City 
alone cannot account for New York's outlier position because other urban 

states or states with megacities perform significantly better. 

108. Robert Erikson, Gerald Wright, and John McIver, Statehouse Democracy Public Opinion and Policy in the American 
States (New Yoric Cambridge University Press, 1993). 
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FIGURE 17 Partisanship and Overall Freedom in 2000 
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Figure 18 shows the overall freedom and partisanship relationship at the 

end of our time series. A distinct and tighter negative relationship exists 
between leftward tilt and overall freedom. However, the outliers are still 

noteworthy. New York is still abysmal even for a strongly left-wing state. 

Wyoming, 'Vest Virginia, Mississippi, Louisiana, and Nebraska all under-

perform other conservative states. California and Hawaii aptly represent the 
stereotype of progressive states. Florida, New Hampshire, and Nevada sig-

nificantly outperform the rest of the center, while Massachusetts does better 

than one would expect for such a progressive state. 

WY 

FIGURE 18 Partisanship and Overall Freedom in 2019 
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To study the dynamics of public opinion and freedom over time, 

we regressed, for each state, its overall freedom score on partisanship 

(Democratic and Green lean) from four years ago. (For years between presi-

dential elections, we linearly interpolate partisanship.) The regression 

includes year dummies and assumes state fixed effects, and it covers the 

years from 2000 to 2019. The fixed-effects specification forces the regres-

sion to focus on over-time change within each state)°9 The results are 

shown in Table 34. 

Partisanship and Overall Freedom: Difference-in-Differences Estimates 

Variable Coefficient Std. Error 

Partisanship. -0.0056 0.029 

R2 (within) 34.0% 

N 1,000 

Note: Assumes clustered standard errors. P2 = proportion of the 

total variance explained by the model. 

The statistically significant results suggest that when public opinion in 

a state moves left, freedom falls somewhat. For instance, if a state begins 

2 percentage points to the left of the national median voter in presidential 

elections, then moves 6 percentage points to the left, the predicted change in 

freedom four years in the future is 4 -0.0056 = -0.022. That is a fairly mod-

est but not unimportant change, about the difference between Illinois and 

Connecticut in 2019. 

FREEDOM, MIGRATION, AND GROWTH 
America is a land of immigrants. Indeed, immigrants throughout 

America's history have boarded ships (and eventually planes) in droves to 

escape tyranny and to breathe the cleaner air of a nation founded on the 

idea of individual freedom. Sometimes that story is dramatic, as when the 

Puritans hurriedly left Europe to realize greater religious liberty or when 

Vietnamese boat people escaped murderous communist oppression to start 

anew in the New World. Other times it is less stark, as in the case of a German 

family fed up with the modern paternalist state and looking for a place to 

build a business and to raise a family or in the case of Mexican migrants look-

ing for the better economic opportunities afforded by a freer economy. 

109. Despite Nickel' bias, we also tried including a lagged dependent variable, but it was not statistically significant. 
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Unsurprisingly, given our foreign ancestors, it is also the case that we are 

a land of internal migrants. According to a Gallup poll, approximately one 

in four Americans "have moved from one city or area within their country 

to another in the past five years. "° That factor puts the United States (with 

countries like New Zealand and Finland) in the top ranks globally for inter-

nal mobility (the worldwide average is 8 percent). 

But why do those Americans move? They certainly aren't moving one 

step ahead of oppressive regimes and violence like those fleeing recently 

from Syria, Venezuela, or Zimbabwe. More likely they move for reasons like 

economic opportunity and locational amenities, such as better weather or 

beaches. But freedom might matter too when it comes to internal migration, 

given the differences across the 50 states we identify in the first part of this 

study. Those differences aren't as severe as those between the United States 

and the least free countries of the world. But they are meaningful, especially 

considering that New York is far less free than the average state, while other 

states also score substantially worse or better than others. 

But do Americans value freedom as we define it? One way to try to answer 

that question is to analyze the relationship between freedom and net inter-

state migration—that is, the movement of people between states. If, all else 

being equal, Americans prefer to move to freer states, that would be evidence 

in favor of the hypothesis that Americans value freedom. In other words, it 

looks at preferences revealed by behavior rather than mere expressed views. 

That does not mean that people are responding directly to changes in policy, 

packing tip moving vans, and heading from New York to New Hampshire or 

the Dakotas. But it could be that they are moving within their region to freer 

places like Pennsylvania and New Jersey. 

We try to answer the question posed in the previous paragraph by exam-

ining the statistical correlations between freedom at particular moments and 

net interstate migration over several subsequent years. Figures 19-24 plot 

states' net migration rates from July 1, 2000, to July 1, 2010, and from July 1, 

2010, to July 1, 2019, against their overall, economic, and personal freedom 

scores in 2000 and 2010, respectively. This division essentially splits our 

sample in half and roughly separates pre- and post-Great Recession peri-

ods. The net migration rate is defined as the number of people moving to a 

statefroni other states minus the number of people moving from that state 

to other states, divided by the initial resident population of the state. The 

migration data are from the Census Bureau's "components of population 

change" tables. These figures represent a simple "first cut" at the question. 

They do not control for any other factors that might drive migration. 

110. Noll Espova, Anita Pugliese, and Juke Ray, 381 ?'l[[Cion Adults Worldwide Migrate within Countries," Gallup, May 15, 

2013. 
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Figure 19 shows the relationship between overall freedom and net mnigra-

tion over the earlier period from 2000 to 2010. It shows a strong relationship 

between the starting level of freedom and subsequent net migration, suggest-

ing that people are moving to freer states. We can see that from the example 

of New York, which suffered the worst net outmnigration of any state-8.8 

percent of its 2000 population—and is also the least free state. Louisiana is 

obviously anomalous because Hurricane Katrina drove away hundreds of 

thousands of people, resulting in large net outmigration despite an average 

level of freedom. At the top end, Nevada and Arizona are big outliers in net 

in-migration, as Americans during this period were flocking to the so-called 

sand states because of their supposedly desirable climates." Those anoma-

lies illustrate the importance of controlling for potential confounders. 

FIGURE 19 Overall Freedom and Net Domestic Migration, 2000-2010 
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Figure 20 shows the relationship between year-end 2010 freedom and 

migration over the next nine years. We see less evidence of amenity driven 

migration over this period, which includes the aftermath of the Great 

Recession. However, warm states like the Carolinas, Arizona, Nevada, and 

Texas lie mostly above the line of best fit, whereas cold states like Alaska, 

New Hampshire, Illinois, and South Dakota lie mostly below that line. The 

relationship between freedom and net migration appears equally strong in 

both the earlier and later periods. 
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111. Thomas Davidoff, Supply Elasticity and the Housing Cycle of the 2000s," Pea! Estate Economics 41. no. 4 (2013): 

793-813. 
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FIGURE 20 Overall Freedom and Net Domestic Migration, 2010-2019 
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Figure 21 shows the relationship between economic freedom and net 

migration in the first half of our period of analysis. Again, a strong relation-

ship exists between economic freedom and in-migration. 

FIGURE 21 Economic Freedom and Net Domestic Migration, 2000-2010 
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Figure 22 shows how economic freedom in 2010 relates to subsequent 

migration. The line of best fit expresses a strong, positive relationship 

between a state's economic freedom at the beginning of the period and 

subsequent in-migration. North Dakota lies significantly above the regres-

sion line in part because of its discovery of shale oil and gas. Michigan lies 

significantly below the regression line mostlybecause of the travails of its 

automobile-manufacturing industry in international markets. 

FIGURE 22 Economic Freedom and Net Domestic Migration, 2010-2019 
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Figure 23 moves to personal freedom. Here, we do not find as strong a 

relationship between freedom and migration as we found for overall free-

dom and economic freedom. The line of best fit is nearly flat, implying a 

weak relationship between personal freedom and net migration. Recall that 

personal freedom correlates slightly negatively with economic freedom. 

if economic freedom is a more important driver of net in-migration than 

personal freedom, the bivariate relationship between personal freedom and 

migration expressed here will probably be biased downward. 
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FIGURE 23 Personal Freedom and Net Domestic Migration, 2000-2010 
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Figure 24 shows the relationship between personal freedom at the end 

of 2010 and subsequent net migration. The line of best fit's again nearly flat, 

indicating a weak relationship. However, economic freedom is an important 

confounder. 

FIGURE 24 Personal Freedom and Net Domestic Migration, 2010-2019 
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To deal with confounding variables that affect migration, we turn to 
multiple regression analysis, which allows us to control for factors such as 

climate. Doing so permits us to meet the most obvious challenge to our con-

clusions about the relationship between freedom and migration patterns 
among the states. In previous editions, we have found a positive relationship 

between each dimension of freedom and migration, although regulatory 

policy has been related to net migration solely through the channels of cost 

of living and economic growth. In other words, a lighter regulatory touch 
may improve the productivity of the economy, but low taxes and personal 

freedom seem to be amenities that the marginal migrant values for their own 

sake. 

In this edition, we are again able to look at how freedom associates with 
net migration in two different time periods. By looking at how later-period 

freedom relates to migration and growth, we are making a kind of "out of 

sample" prediction from our prior results. Previous results of preregistered 
models showed that personal freedom dropped in significance as a driver 

of migration after the Great Recession, but all three dimensions of freedom 

positively correlated with the subsequent net in-migration during the first 

eight years of the 21st century. This time, we compare results for the 2000-
2010 period with those for the 2010-2019 period. 

We present results from two types of estimations: monadic and matched 

neighbors. The monadic regressions simply compare all 50 states with each 

other. The matched-neighbors regressions subtract the weighted average 
of neighboring states' values (on migration, freedom, and controls) from 

each state's value. The weights are the distances between the "centroids" 

(geographic centers) of each state. The purpose of these regressions is 
to examine whether freedom has a stronger effect on in-migration when 

neighboring states are more different on freedom. We expect that a freer 

state surrounded by less free states will attract more migrants than a freer 

state surrounded by equally free states, all else being equal. 
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Table 35 presents seven regression equations of net migration over the 

2000-2010 period .112 The tables display coefficients and standard errors. A 

rough rule of thumb for statistical significance is that when the ratio of the 

coefficient to the standard error is greater than two, the coefficient is sta-

tistically significant at the 95 percent confidence level; however, statistical 

significance is best thought of as a continuum rather than a switch. 

The first equation simply regresses the net migration rate on the three 

dimensions of freedom, which are measured as averages for the years 2000 

to 2004. Fiscal, regulatory, and personal freedom are all independently, posi-

tively, statistically significantly correlated with net in-migration. Model (2) 

adds cost of living in 2000, as measured by William Berry Richard Fording, 

and Russell Hanson. 113 Cost of living is potentially a bad control, because 

regulatory policy, especially land-use freedom, can influence migration 

through the channel of cost of living. Model (3) adds accommodation GDP 

per capita, which proxies the size of the tourist industry. States with bigger 

hospitality sectors appear to attract more migrants, presumably because 

they have more locational amenities. Model (4) controls for capital stock 

per worker from Gasper Garofalo and Steven Yamarik.514 Model (5) adds the 

percentage of state population age 65 and older. Model (6) adds the violent 

crime rate. Finally, model (7) adds population weightedannual heating 

degree days—a measure of how cold a climate is—and area weighted state-

wide average annual precipitation. 

Except for cost of living, adding each of those controls does not substan-

tially affect the statistical estimates of the correlation between fiscal, regula-

tory, and personal freedom, on the one hand, and net migration, on the other 

hand. The coefficient on regulatory freedom does fall when cost of living is 

added, a post treatmentcollider: states lower on regulatory freedom suffer 

from higher cost of living, which is the more immediate cause of lower in-

migration. 

Table 36 performs the same set of analyses on the 2010-2019 data, with 

freedom variables measured as the average of 2010 through 2013 values. 

Again, fiscal and regulatory freedom look like important drivers of inter-

state migration over this period, whereas personal freedom loses much of 

its importance, as we expected. The last, personal freedom, also looks less 

important for migration in 2010-2019 than in 2000-2010. The relationship 

between fiscal and regulatory freedom, on the one hand, and migration, on 

the other hand, looks robust to the addition of controls. 

112- As in the fourth edition, we tried dropping the outlier case of Louisiana, with only trivial differences in results. 

113- William D. Berry, Richard C. Fording, and Russell L. Hanson, "An Annual Cost of Living Index for the American 

States, 1g60-lggS," Journal of Politics 62, no. 2 (2000): 550-67. 

114. Gasper A. Garofalo and Steven Yamarik, "Regional Growth: Evidence from a New State-by-State Capital Stock 

Series," Review of Economics and Star/stirs 84, no, 2(2002): 316-23. 
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Monadic Estimates of Freedom and Migration, 2000-2010 

(1) (2) (3) (4) (S) (6) (7) 

Variable 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Fiscal 
freedom 

0.94 

(0.50) 

139 

(0.40) 

0.90 

(0.45) 

0.82 

(0.51) 

1.03 

(0.50) 

0.90 

(0.45) 

1.42 

(0.53) 

Regulatory 
freedom 

2.77 

(0.58) 

1.29 

(0.56) 

2.65 

(0.55) 

3.01 

(0.76) 

2.70 

(0.56) 

3.06 

(0.54) 

2.44 

(0.59) 

Personal 
freedom 

2.09 

(0.74) 

2.41 

(0.66) 

1.41 

(0.61) 

2.33 

(0.86) 

2.08 

(0.71) 

2.68 

(0.65) 

1.91 

(0.57) 

Cost of 
living 

-4.03 

(0.97) 

Accom- 
modations 

1.35 

(0.58) 

Capital 
per worker 

0.55 

(0.72) 

Retirees 
-0.55 

(0.67) 

Violent 
crime 

1.40 

(0.52) 

Heating 
degree days 

-1.50 

(0.97) 

Precipitation 
-1.37 

(0.76) 

Constant 
0.75 

(0.61) 

-1.84 

(0.66) 

0.64 

(0.56) 

0.69 

(0.60) 

0.78 

(0.60) 

0.48 

(0.50) 

0.94 

(0.58) 

36.3% 50.8% 40.6% 37.1% 37.6% 45.2% 44.4% 

Note: All independent varables are standardized to mean zero and variance one. Robust 

standard errors. Coef. = coefficient: P' = proportion of the total variance explained by the 

model: SE = standard error. 
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Monadic Estimates of Freedom and Migration, 2010-2019 

(8) (9) (10) (11) (12) (13) (14) 

Variable 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Fiscal 
freedom 

1.17 

(0.53) 

1.18 

(0.53) 

1.20 

(0.53) 

1.05 

(0.50) 

1.16 

(0.53) 

1.12 

(0.51) 

1.46 

(0.53) 

Regulatory 
freedom 

1.81 

(0.51) 

1.60 

(1.00) 

1.79 

(0.51) 

2.07 

(0.57) 

1.82 

(0.51) 

1.83 

(0.49) 

1.54 

(0.50) 

Personal 
freedom 

1.46 

(0.53) 

1.47 

(0.54) 

1.26 

(0.59) 

1.66 

(0.58) 

1.46 

(0.55) 

0.66 

(0.64) 

1.26 

Cost of 
living 

-0.24 

(0.84) 

Accom- 
modations 

0.37 

(0.37) 
(0.47) 

Capital 
per worker 

0.57 

(0.60) 

Retirees 
0.14 

(0.82) 

Violent 
crime 

0.66 

(0.64) 

Heating 
degree days 

-1.05 

(0.76) 

Precipitation 
-1.09 

(0.53) 

Constant 
0.91 

(0.58) 

0.91 

(0.60) 

0.84 

(0.59) 

0.92 

(0.57) 

0.91 

(0.60) 

0.95 

(0.58) 

0.37 

(0.49) 

R2 30.3% 30.4% 31.0% 31.6% 30.4% 32.4% 36.2% 

Note: Al] independent varables are standardized to mean zero and variance one. Robust 

standard errors. Coef. = coefficient; P' = proportion of the total variance explained by the 

mode]: SE = standard error. 
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Table 37 presents the results for the 2000-2010 period when we match 

each state to its neighbors, on the (true) assumption that migration flows 

between neighboring states are greater than they are between distant 

states. These matched-neighbor results are somewhat sharper than the 

monadic results. They suggest that fiscal and regulatory freedom drive 

migration even when cost of living is controlled. As expected, more costly 

states repel migrants, whereas states with locational amenities attract them. 

Model (17)—which controls for cost of living and accommodations GDP per 

capita—and model (18)—which controls for the previous two plus capital 

per worker—explain more than two-thirds of all the variance in relative-to-

neighbors net migration across all 50 states as measured byR-squared. 

Matched-Neighbors Estimates of Freedom and Migration, 2000-2010 

(15) (16) (17) (18) 

Variable 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Fiscal 
freedom 

0.90 

(0.44) 

1.53 

(0.47) 

1.60 

(0.40) 

1.46 

(0.40) 

Regulatory 
freedom 

2.97 

(089) 

2.36 

(0.76) 

1.85 

(062) 

2.20 

(0.78) 

Personal 
freedom 

1.95 

(0.56) 

1.56 

(0.56) 

0.81 

(0.45) 

0.85 

(0.45) 

Cost of 
living 

-6.4 

(20) 

7.5 

(1.6) 

7.7 

(17) 

Accom- 
modations 

1.7 

(03) 

1.8 

(0.4) 

Capital 
per worker 

0.48 

(0.51) 

Constant 
-0.34 

(0.54) 

-0.4 

(0.47) 

-0.46 

(0.42) 

-0.29 

(0.46) 

2 542% 64.7% 70.8% 71.3% 

Note: All independent variables are standardized to mean zero and variance one. Ro-

bust standard errors. Coef. = coefficient; P2 = proportion of the total variance explained 

by the model: SE = standard error. 
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Table 38 presents the matched-neighbors results for the 2010-2019 

period. All variables have smaller coefficients, due in part to the fact that 

absolute rates of net migration were lower during this period compared with 

the previous period. R-squareds are also lower, showing that net migration 

was simply less predictable during this period, presumably because of idio-

syncratic shocks that state economies suffered during the Great Recession. 

Fiscal freedom is again robustly related to net in-migration, and personal 

freedom is nearly statistically significant in all models. Regulatory freedom 

appears less important to migration in this period, but the standard errors 

are apparently inflated, possibly owing to multicollinearity. 

Matched-Neighbors Estimates of Freedom and Migration, 2010-2019 

(19) (20) (21) (22) 

Variable 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Coef. 

(SE) 

Fiscal 1.07 1.19 1.26 0.96 
freedom (0.47) (0.52) (0.56) (0.49) 

Regulatory 1.26 0.73 0.48 1.11 
freedom (0.75) (1.07) (1.22) (1.15) 

Personal 1.34 1.12 093 0.90 

freedom (0.56) (052) (0.56) (051) 

Cost of -0.93 -1.12 -1.8 

living (0.95) (1.03) (1.2) 

Accom- 0.3 0.63 

modations (0.37) (0.41) 

Capital 1.19 

per worker (0.77) 

-0.25 -0.30 -0.32 0.12 
Constant (0.51) (0.54) (0.55) (0.52) 

Re 31.5% 33.0% 33.7% 38.0% 

Note: Al] independent variables are standardized to mean zero and variance one. 

Robust standard errors. Coef. = coeffic ent; R' = p oportion of the total variance 
explained by the model: SE = standard error. 
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Our migration models do not control for state economic growth, which 

is endogenous (more migration of workers will induce higher economic 

growth). It is plausible that regulatory freedom, in particular, influences 

migration almost entirely by affecting the economic climate (cost of living 

and growth, rather than as a direct amenity. Few workers are likely to study 

different states' labor laws or tort liability systems before deciding where to 

live, but it is quite plausible that businesses do so when deciding where to 

invest. 

Therefore, we now turn to analyzing the statistical relationship between 

economic growth in each state and its economic freedom. The depen-

dent variable in these regression equations is annual real personal income 

growth. The Bureau of Economic Analysis has produced real personal 

income estimates for the 2008-2019 period at the state level, using state-

specific price indexes. We present four models, all with region dummies and 

two with year dummies in addition. Two of the models include economic 

freedom, and the other two separate out the fiscal and regulatory indexes 

(Table 39). 

Economic Freedom and Real Personal Income 

Growth Estimates, 2008-2019 

(23) (24) (25) (26) 

Variable 

Coef. 
(SE) 

coef. 
(SE) 

coef. 
(SE) 

coef. 
(SE) 

Economic 
freedom 

0.012 
(0.004) 

00074 
(00032 

Fiscal 
freedom 

0.009 
(0.011) 

0.010 
(0.006) 

Regulatory 
freedom 

0.015 
(0.018) 

0.003 
(0.007) 

Region 
dummies? 

Yes Yes Yes Yes 

Year 
dummies? 

No No Yes Yes 

P2 62.1% 62.0% 76.6% 76.7% 

Note: Coef. = coefficient; P2 = propo tion of the otal 
variance explained by the model: SE = standard error. 
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The results show that economic freedom is positively associated with 

subsequent income growth. A one-point increase in economic freedom is 

associated with a percentage point increase of between 0.7 and 1.2 in the 

growth rate of personal income the following year. Since the average per-

sonal income growth rate in the data set is 2.1 percent, and the standard 

deviation of growth rates is 2.6 percent (i.e., 0.026), this effect is substantial. 

Although fiscal and regulatory freedom are not individually significant in 

their models, a test that results in the linear combination of their coeffi-

cients being zero rejects the null in each case. 

In conclusion, there is robust evidence that economic freedom is associ-

ated with subsequent income growth, even when we control for the previ-

ous year's rate of growth and region and year fixed effects. Part of the reason 

fiscal and regulatory policy scores correlate with greater in-migration may 

be that a good economic policy regime promotes economic growth, which 

in turn attracts investment and workers. 

POLICY CHANCES SINCE JANUARY 2020, 
INCLUDING THOSE RELATED TO COVID-I9 

GENERAL POLICY CHANGES 
Finally, we discuss policy changes made across the states in 2020 and the 

first half of 2021, as well as how responses to COVID-19 at the state and local 

levels affected freedom. Given that the ongoing COVID-19 pandemic has 

affected freedom across the country since our data cutoff —even if only tem-

porarily in some cases we find it valuable to describe policy changes that 

have occurred at the state and local levels since that time. In the past, we 

have tried to capture major policy changes that occurred after our data cut-

off in the state profiles, and readers can also find them here in this edition. 

As always, we do not try to shoehorn up-to-date data from some vari-

ables into the index, given that some other variables have a lag in availabil-

ity, such as fiscal and criminal justice data. Our goal is to capture the state 

of freedom at a particular slice in time. However, we think it is worth cap-

turing these changes in a qualitative way in this section so that readers will 

have as up-to-date an understanding of the state of freedom in the states as 

possible. So what follows is not only a COVID-19-specific discussion, but 

also a broader discussion of the policy changes of 2020 and 2021. 

We turn first to relating policy changes more broadly, with a focus on 

those policies that fall within the purview of the index, and then we deal 

with policies dealing specifically with COVID-19. We can observe simulta-

neous pro-freedom and anti-freedom trends around the country in different 

policy domains. Some of these trends predated the pandemic, whereas oth-
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ers seem more likely to have been a reaction either to the pandemic itself or 

to the changing economic and social conditions it has brought about. 

Pro-freedom trends can be observed in domains such as school choice, 

criminal justice and policing, drug reform, alcohol laws, gambling laws, and 

tax policy. This last trend has been facilitated in part by federal profligacy, so 

that it is hard to say whether Americans in general have enjoyed a true tax 

cut—taking into account the growth in the future tax burden due to federal 

spending increases—from the pandemic years. 

Anti-freedom trends are visible in labor laws and tobacco and e-cigarette 

policies. Land-use freedom has become a hot topic as housing costs have 

escalated, and some positive state-level reforms have occurred. However, it 

is unclear at best whether these initial efforts to break the housing logjam 

clear much of the ever-deepening thicket of local zoning regulations. 

Turning first to fiscal policy, we see several states that have cut income 

tax rates. In 2021, 10 states reduced individual income taxes, and 5 states 

reduced corporate income taxes."' Most states cutting income taxes also 

simplified their tax structures. The most significant overall cuts in tax bur-

den occurred in Idaho, Nebraska, New Hampshire, Ohio, Oklahoma, and 

Wisconsin. By eliminating the interest and dividends tax, New Hampshire 

will become the ninth state without an individual income tax. The pandemic 

also reduced tax collections initially because of the decline in economic 

activity. 116 A number of states tapped their rainy-day funds, allowing them 

to avoid raising taxes.'17 However, fiscal 2021 revenues mostly came in above 

projections, allowing a few states to cut taxes in 2021." The most significant 

tax increases came from states that took advantage of the Wayfair decision to 

enact sales taxes on out-of-state internet retailers: as of June 2021, all states 

that have a general sales tax have made this change. Washington also enacted 

a new capital gains tax, even though it lacks a general income tax."9 New 

York raised its top marginal income tax rate significantly, though the change 

applies only to those earning more than $25 million in a year. 120 Many states 

also increased government spending, particularly because the CARES Act 

and American Rescue Plan together shoveled more than $600 billion into 

states and localities.12' Readers will rightly worry that states—and those 

115. Tax Foundation. "States Respond to Strong Fiscal Health with Income Tax Reforms," July 15, 2021, https://taxfoun-

dation.org/2021-state-income-tax-cuts/. 

116. National Association of State Budget Officers, The riscalSurs'ey of States: FaIl 2020 (Washington: NASBO, 2020). 

p. 54. 

117. Barb Rosewicz, Justin Thea', and Joe Fleming, 'States' Total Rainy Day Funds Fa" for First Time Since Great Reces-

sion," The Pew Charitable Trusts, May 21, 2021. 

118. National Association of State Budget Officers, The riscalS,avey of States: Spring 2O2l(Washington: NASBO, 2021), 

p. 52. 

119. Melissa Santos, "Eight Big Things the Washington State Legislature Passed in 2021," Crosscut.com, April 26, 2021. 

120. "New York State: Tax Measures in 2021 Budget Agreement," KPMG, April 7, 2021. 

121. Richard McGabsy, "Why Didn't Covid-19 Wreck State and City Budgets? Federal Sherri Forbes, September 1, 

2021. 
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groups and individuals who benefit from the spending (at the cost of the for-

gotten man, the federal taxpayer now and in the future)—will get hooked on 

this federal "drug" and try to maintain at least some of this spending. 

In the area of regulatory policy, we have seen significant changes to 

health insurance regulation and labor regulation in several states, as well as 

some efforts at opening up housing production. Licensing regulations were 

sometimes suspended temporarily to permit telehealth across state lines, 

but most of those changes were not permanent. New technologies like vir-

tual currencies continue to attract legislative attention. 

In the field of labor regulation, 25 states have increased their mini-

mum wages since the closing date on our study: Alaska, Arizona, Arkansas, 

California, Colorado, Connecticut, Florida, Illinois, Maine, Maryland, 

Massachusetts, Minnesota, Missouri, Montana, Nevada, New Jersey, New 

Mexico, New York, Ohio, Oregon, Rhode Island, South Dakota, Vermont, 

Virginia, and Washington. Several Democrat-controlled states also enacted 

or expanded mandatory paid sick leave, paid family leave, and restrictions on 

independent contractor status.'22 Colorado enacted paid sick leave and equal 

pay regulation. Connecticut created a paid family leave program. California 

expanded its existing family leave program and mandated racial and sexual 

diversity on corporate boards. Maine created a general paid leave mandate. 

Massachusetts enacted paid family leave .12' New York enacted paid sick 

leave. Virginia tightened restrictions on independent contractors and non-

compete agreements. Washington also expanded exemptions from noncom-

petes. New Jersey "banned the box" for private employers, and New York 

City and St. Louis have done so at the local level.'24 

in the area of health insurance regulation, Washington pioneered a state-

level public option plan that was passed in 2019 and went into effect in 2021, 

with Colorado and Nevada following suit in 2021. In all three states, the 

"public option" is really a government-controlled, public-private partner-

ship rather than a frilly governnwnt-run insurer. 125 As Pew noted earlier this 

year: "The early results from Washington state's experiment are disappoint-

ing. In many parts of the state, premiums for the public option plans cost 

more than premiums for comparable commercial plans. Many of the state's 

hospitals have refused to take part in the public option, prompting law,nak-

ers to introduce more legislation this year to force participation if there 

122. Susan Gross Sho'intky et a'., "Roadmap to Compliance: Major Employment Laws Effective as of January 2021 and 

Beyond," Act NowAdviso,y, Epstein Becker Green, January 26, 2021. 

123. Heather St. Clair and Bruce Sarchet, "Mew State Employment Laws Set to Take Effect on January 1, 2021," Littler 

Mendelson, November 9, 2020. 

124. New York City Council, Law 2021/004, prohibiting discrimination based on one's arrest record, pending criminal ac-

cusations of criminal convictions, enacted January 10, 2021, File It: nt 1314-2018; City of St. Louis, Ordinance 71074, 

effective January 1, 2021. 

125. Dylan Scott, "The Public Option Is Now a Reality in 3 States," Vox, June 17, 2021. 
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aren't sufficient health insurance options in a geographic area. And consum-

er buy-in is also meager."26 We will need to include this policy choice in any 

subsequent edition of this index. 

State-level housing legislation does not figure directly in the index, but 

the goal of most state legislation on this topic is to loosen tip local restric-

tions, which should eventually make an observable difference in our data. 

Important legislation includes California's accessory dwelling unit laws of 

2020 and 2021, which are expected to ease the construction of thousands of 

new units.'27 New Hampshire enacted a similar law in 2017. Oregon essen-

tially banned single-family zoning in cities in 2019, requiring residential dis-

tricts in cities of at least 10,000 people to allow duplexes .123 

Cryptocnrrency is an emerging area of regulation at both state and feder-

al levels. Wyoming has gone furthest to define new legal regimes for crypto 

firms, and in 2021 it recognized decentralized autonomous organizations 

as legal entities)29 In 2017, New Hampshire expressly exempted cryptocur-

rency from state regulation.'3° At the other extreme, New York requires a 

state license for crypto firms. 

Occupational licensing was also an area of at least temporary liberaliza-

tion during the pandemic. Many states moved to allow audio-onlytele-

medicine and to relax licensure requirements for out-of-state providers."' 

Florida, North Carolina, and Wyoming were the only states not to legalize 

audio-only telehealth)32 Maryland had one of the broadest reforms for 

health care practitioners, allowing all health care professionals the author-

ity to work beyond their current scope of practice in health care facilities. 

New York enacted a more limited reform for select professionals. Eight 

states—Idaho, Maine, Michigan, Missouri, New Hampshire, New York, 

Pennsylvania, and Texas—waived or modified licensing requirements for 

all professionals. Nurse practitioners specifically received expanded scope 

of practice in Kentucky, Louisiana, New Jersey, New York, Wisconsin, and 

other states that did not previously grant it.533 Fifteen states enacted reforms 

126. Michael 011ove, "'3 States Pursue Public Option for Health Coverage as Feds Balk," The Pew Charitable Trusts, July 

22, 2021. 

127. Californians for Homeownership webtite, www.caforhomet.org. 

129. Laurel Wamsley, "Oregon Legislature Votes to Essentially Ban Single-Family Zoning," NPR, July 1, 2019. 

129. Heather Norton, "Cryptocurrency 2021 Legislation," National Conference of State Legislatures, May 14, 2021. 

130. Jennifer L. Moffitt, "The Fifty U.S. States and Cryptocurrency Regulations." CoinATNRadar, July 27, 2018. 

131. Iris Hentze, "COVIDig: Occupational Licensing during Public Emergencies," National Conference of State Legisla-

tures, October 30, 2020, www.ncsl.org/research/labor-and-employment/covid-lg-occupational-licensing-in-public-

emergencies.aspx; Ethan Bayne, Conor Norris, and Edward J. Timmons, "A Primer on Emergency Occupational 

Licensing Reforms for Combating COVID-19,"policy brief, Mercatus Center at George Mason University, Arlington, 

VA, March 26, 2020. 

132. Julia Raifman at al,, "COVID-19 US State Policy Database," www.openicpsr.org/openicpsr/project/11g446/versionl 

V12g/view. 

133. Sara Heath, "Mass. Law Expands Nurse Scope of Practice, Patient Access to Care," PatientEngagementHiT, Jan-

uary 5, 2021; "Scope of Practice—Nurse Practitioners," American Academy of Family Physicians, March 2021, 

www.aafporfdanVAAFP/documents/advocacy/workforce/scope/BKG-Scope-MursePractitioners.pdf. 
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allowing out-of-state licensed medical professionals to get a temporary 

license to practice in-state. Several states that had previously not allowed 

pharmacists to administer vaccines changed their laws to permit it.'34 

In the area of personal freedom, we see major legislative action in educa-

tion, drugs (including alcohol), tobacco, guns, criminal justice, and gambling 

over the past two years. Most of that action, but not all, has been in a pro-

freedom direction. 

Turning first to drugs, the trend toward liberalization has continued. 

Arizona, Connecticut, Montana, New Jersey, New Mexico, New York, South 

Dakota, and Virginia have legalized recreational marijuana in 2020 or 

2021.135 Alabama legalized medical marijuana, and Louisiana decriminalized 

possession of up to 14 grams. Texas now allows low-THC medical marijua-

na.'36 Oregon was the first state in the country to decriminalize small-scale 

possession of all drugs. Oregon was also the first state to legalize medical 

psilocybin.'37 A growing number of states are authorizing medical research 

into psychedelics."' 

In the wake of George Floyd's death, states moved to enact policing 

reforms that had been brewing for years as part of the larger criminal jus-

tice reform effort. Many states banned the use of chokeholds, including 

California, Colorado, Delaware, Indiana, Iowa, Louisiana, Massachusetts, 

Minnesota, Nevada, New Hampshire, Newyork, Oregon, Texas, Utah, 

Vermont, Virginia, and Wisconsin.139 Tennessee and Illinois were previ-

ously the only states to ban the practice.14° More significantly, New Mexico 

has banned the defense of qualified immunity for public employees, and 

Colorado has ended it for police officers (in 2O2O).'' Another common 

reform has been to limit the circumstances under which police officers may 

use deadly force and to require officers to intervene when they observe 

excessive use of force. 

In other criminal justice news, Maine became the fourth state to abolish 

civil asset forfeiture, 142 and Arizona moved to require a criminal conviction 

before civil forfeiture proceedings .14' The Maine law also prohibits 

134. <elsie George, "Pharmacists Boosting Access to COVID Vaccine," State Legislatures Magazine, May 18, 2021. 

135. "2021 Marijuana Policy Reform Legislation," Marijuana Policy Project, June 22, 2021. 

136. "Texas Medical Marijuana," State of Texas, 2021, Texas.gov. 

137. "The Complete Guide to Psychedelic Legalization." Psychedelic Invest, 2021. 

138. Joyce F. Cutler, "Texas she Latest State to Legalize Psychedelic Medical Research," Bloomberg Law, June 23, 2021. 

139. National Conference of State Legislatures, "Legislative Responses for Policing—State Bill Tracking Database," MCSL, 

June 16, 2021. 

140. Farnoush Amid, Colleen Slevin, and Camille Fassett, 'Floyd Killing Prompts Some States to Limit or Ban Choke' 

holds," AP News, May 23, 2021. 

141. Brooke Seipel, 'Colorado Governor Signs Sweeping Police Reform Bill Ending Qualified Immunity, Banning Choke' 

holds," The Hill, June lg, 2020. 

142. C. J. Ciaramella, "Maine Becomes 4th State to Repeal Civil Asset Forfeiture," Reason.com, July 14, 2021. 

143, C. J. Ciaramella, "Arizona Legislature Passes Bill Requiring Convictions for Asset Forfeiture," Reason.com, April 29, 

2021. 
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equitable sharing participation, giving it the best forfeiture laws in the 

nation. Minnesota made more modest changes.'44 

Red states continue to adjust their gun laws in a pro-freedom direction. 

1112021, five states enacted constitutional carry: Iowa, Montana, Tennessee, 

Texas, and Utah. Arkansas adopted Stand Your Ground,'45 whereas Ohio 

adopted a more limited version preventing civil liability.146 Colorado's 

supreme court specified no duty to retreat in a recent decision. Meanwhile, 

blue states went in the other direction. Virginia adopted a package of signifi-

cant changes, including universal gun registration, safe storage regulation, 

a one-gun-a-month limit, and red flag seizures. 147 Cities are now allowed to 

ban guns on their property. Colorado also enacted a safe storage law. 

Alcohol laws were at least temporarily liberalized during the pandemic 

in many states and localities as drinking establishments and breweries suf-

fered from the restrictions and reduced demand for public socializing that 

occurred from March 2020 through the summer of 2021. Michigan, Nevada, 

New Mexico, North Dakota, South Dakota, and Utah were the only states 

not to allow restaurants to serve takeout alcohol. Thirty-two states further 

allowed restaurants to deliver alcohol. Normally, liquor licensees must get 

permission to expand outdoor dining from state agencies, but states passed 

legislation allowing them to expand outdoor dining with only local zoning 

approval (e.g., Arkansas 2021 Act 705). New Jersey expanded the period 

during which seasonal retail consumption license holders could sell alcohol 

A.B. 4589). The success of these policies for consumers suggests the poli-

cies should stick, and perhaps many states will make their temporary leg-

islation permanent, especially since the fears promoted for decades by the 

"Bootlegger and Baptist" coalition did not play out. 

The year 2021 became the "year of school choice" in the wake of wide-

spread parent dissatisfaction with public school remote learning. The most 

significant changes included the enactment of a new tax-credit scholar-

ship in Arkansas and the establishment of educational savings accounts in 

Florida, Indiana, Kentucky, Missouri, New Hampshire, and West Virginia.'4' 

Numerous states expanded existing tax-credit scholarship programs. Many 

states are also, through legislation or court decisions, expanding existing 

school choice programs to religious schools. 
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Online sports betting took off in a big way in the last few years because of 
the innovations of DraftKings and related apps and websites. As of mid-2021, 

27 states had legalized online sports betting, a complete turnaround from 

2018 when only Nevada had done so. 149 

As we have seen throughout the pandemic, when government gets out 

of the way, businesses and professionals rush to provide goods and services 

that consumers demand, such as sidewalk and parking space dining (park-

ing spaces are oversupplied because of government parking minimums), 
alcohol to go, in-person private schooling, and telehealth. Will state and 

local governments take notice and keep these consumer friendly policies, or 

will they go back to satisfying entrenched interests with regulatory barriers 

unresponsive to consumer needs? 

COVID-19-RELATED POLICIES 

Fellow classical liberals have diverse views on the appropriate policy 
responses to infectious diseases. In principle, it is clear that intentionally or 

negligently exposing others to a serious infectious disease is a violation of 

their freedom. Even unknowingly exposing others is a regrettable act that 

should be prevented if possible. Behaviors that pose serious risks to others 
in this way constitute a significant, direct, negative externality. Therefore, 

there is room for coercive public policies to prevent or punish such acts. 

But what kind of policy response is appropriate? Classical liberals 

can understandably disagree on the thresholds of risk at which coercion 
becomes justifiable. Activities that create a risk of transmitting a deadly and 

highly contagious disease presumably merit more sanction than activities 

that create a risk of transmitting a usually harmless and only mildly conta-
gious disease. Thus, extreme action such as bans on travel and quarantines 

may well have been justified in early modern cities to prevent the spread of 

plague, given its contagion and fatal consequences during the era. COVID-19 

lies more at the other end of the spectrum from early modern plague, fatal 
only to a small minority (under 2 percent of those infected by every esti-

mate) and moderately contagious (R0 below measles but above influenza).550 

Moreover, risk isn't always obvious when a new threat emerges, and a 

varied range of responses can help society learn the true level of risk and 
how to mitigate it. In those situations of uncertainty, decentralized and 

deliberative processes, rather than top-down and bureaucratic ones, 

are most needed. For these reasons, we are skeptical of open-ended 
gubernatorial emergency powers, such as those exercised in some states 

during the pandemic. 

149. "State by State Legal Sports Betting Guide," SportsBetting.Legal. 

150. "COVID-19 Pandemic Planning Scenarios," Centers for Disease Control and Prevention, March 19, 2021. 

144 FREEDOM IN THE 50 STATES 

151

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 152 of 446



Thus, the most extreme COVTD-19 policies, such as mandatory stay-at-

home orders, do not appear in hindsight to have been justified given what 

we now know about its deadliness and contagion. Had policymakers known 

the full characteristics and consequences of COVID-19, they would have 

realized that mandatory stay-at-home orders were excessive. Defenders of 

the policy might admit that while it turned out not to have been desirable, 

the lack of knowledge early in the pandemic meant that lockdown was the 

safer choice and, thus, the caution was warranted. However, the knowl-

edge problem cuts both ways. States clearly did not know what the negative 

consequences of lockdowns would be for the economy, education, mental 

health, and crime, to name a few apparent downstream effects. Even if the 

early lockdowns could be justified, state legislators could still be faulted 

for the extent to which they delegated emergency powers to executives. 

Moreover, the governments that enacted second wave lockdowns in late 

2020 and early 2021 should have known better. There is a legitimate debate 

to be had, however, about policies such as mask mandates and vaccine incen-

tives. 

Turning to state policies, a small number of states, to their credit, avoided 

mandatory lockdowns in 2020: Arkansas, Iowa, Nebraska, North Dakota, 

South Dakota, Utah, and Wyoming."' Some states maintained lockdowns 

long after it was apparent that they were not needed to "flatten the curve," 

most notably California and New Mexico. Most lockdowns were short-lived, 

however: "By mid-May, all SO states had begun the process of easing restric-

tions, seeking a balance between reopening economies and protecting public 

health. 11112 Mandatory stay-at-home orders may have reduced infection rates 

in 2020,153 but few studies examine the tradeoffs of the policy, such as the 

long runeffects on death rates relative to other, more focused protection 

policies .154 

Moreover, stay-at-home orders may have gotten more attention than they 

deserve, compared with other policies. For example, every state but South 

Dakota closed restaurants, bars, movie theaters, gyms, and hair salons for 

several weeks or months in 2020.155 (Casinos and liquor stores got special 

treatment: only 22 states closed casinos, and only one state—Nevada—closed 

liquor stores.) Some states required quarantine for individuals entering 

the state. Thirty-one states suspended elective medical procedures. Iowa, 

151. States That Issued Lockdown and Stay-at-Home Orders in Response to the Coronavirus (COVID-19) Pandemic. 

2020, Ra!Iotpedia. 

152, Rachel Treisman, "I-low Is Each State Responding to COVID'lg?," NPR, December 4, 2020. 

153. Ronan C. Castillo, Elena D. Staguhn, and Elias Weston-Farber, "The Effect of State-Level Stay-at-Home Orders on 

Covid-19 Infection Rates," American Journal of Infection Control 48, no. 8(2020): 958-60; N. Keith Chen at al., 

"Causal Estimation of Stay-at-Home Orders on SARS-CoV-2 Transmission," working paper, arXiv.org, May 11, 2020. 
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Mississippi, and New Mexico suspended elective medical procedures a sec-

ond time, during the winter of 2020/21. Some states shut down in-person 

private schooling in addition to public schooling.156 Some states limited the 

size of outdoor gatherings, including but not limited to California, Colorado, 

Connecticut, Delaware, Hawaii, Maine, Massachusetts, Michigan, New 

Jersey, New York, North Carolina, Pennsylvania, and Vermont. Given what 

we now know about how COVID-19 is spread, these restrictions seem point-

less at best. 

In 2021, mask mandates have been the pandemic policy of choice, not 

business closures. (As noted earlier, this kind of restriction on freedom 

may be justifiable—at least, it seems there is scope for reasonable debate on 

the question.) As of September 2021, seven states had mask mandates for 

indoor places that applied even to vaccinated individuals: Hawaii, Illinois, 

Louisiana, Nevada, New Mexico, Oregon, and Washington .117 Many locali-

ties in the other 43 states also had mask mandates. The only states never to 

have had a mask mandate are Arizona, Florida, Georgia, Idaho, Missouri, 

Nebraska, Oklahoma, South Carolina, South Dakota, and Tennessee.'58 

Another policy to have emerged recently, with a very clear anti-freedom 

orientation, is prohibitions on vaccination requirements by private insti-

tutions. According to Ballotpedia, "20 states Alabama, Alaska, Arizona, 

Arkansas, Florida, Georgia, Idaho, Indiana, Iowa, Missouri, Montana, North 

Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Tennessee, Texas, 

Utah, and Wyoniing"—ban vaccination requirements in the private sector."' 

in the wake of lengthy, pandemic-related public emergencies, sometimes 

granting governors unilateral powers to implement widespread shutdowns 

of the private economy, legislatures have taken a second look at gubernato-

rial emergency powers .160 The most significant changes occurred where 

strongly Republican legislatures faced off against Democratic governors, as 

in Kentucky and Pennsylvania. Kentucky's legislature limited the governor's 

emergency orders to 30 days unless extended by the legislature and required 

the governor to seek approval from the attorney general when issuing orders 

that suspend statutes during an emergency. Pennsylvania adopted consti-

tutional amendments limiting emergency declarations to 21 days unless 

extended by the legislature and allowed the Pennsylvania General Assembly 

to pass resolutions terminating emergencies (i.e., without legislation that 

would require a governor's signature). 

156. US Appeals Court Sides with KY Governor in Closing Schools" Lexington Herald Leader, November 29, 2020. 
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As noted in the prior section, many pro-freedom trends were prompted 

by the pandemic, particularly in the areas of education, health care licensing, 

and alcohol takeout and delivery. The Iockdowns were mostly short-lived, 

and it seems unlikely that states will return to them. Thus, despite the initial 

overreaction of most states to the pandemic, the American states can gener-

ally be credited with reasonable, freedom-respectful responses to the pan-

demic in the long run, especially compared with international governments. 

To be sure, not a single state distinguished itself with a consistently pro-

freedom orientation throughout the pandemic, but many states have now 

an essentially free-market approach to pandemic policies, letting private 

institutions lead the way and discover how best to manage what is rapidly 

becoming an endemic part of our life as a species. 

CONCLUSIONS 

in the first section of the book, we built and justified our index of freedom 

across the 50 states in the period 2000-2019. Our index of freedom can be 

broken down into three dimensions: fiscal freedom, regulatory freedom, and 

personal freedom. Fiscal and regulatory freedoms together we dub "eco-

nomic freedom." 

It turns out that economic freedom is more often found in more conser-

vative states that tend to vote Republican in presidential elections, although 

exceptions exist, and the relationship was weaker in 2000 than it is now. 

Personal freedom is all over the map. It doesn't seem to have any relation-

ship with more or less conservative or progressive states. The relationship 

is just noisier and more uncertain than that between ideology and economic 

freedom. 

Another reason that freedom tends to prosper in some places and falter 

in others is institutional design. Much research has been conducted on the 

effects of institutions on government spending across countries,'6' as well as 

on institutions and the dynamics of policy change in the American states.'62 

Variables of interest include size of the legislature, gubernatorial power, 

professionalization of the legislature, fiscal decentralization, term limits, 

and initiative and referendum. In theory, institutions could have consistent 

effects on individual liberty in one direction or the other, but it is more likely 

that most institutions affect freedom positively in some areas and negatively 

in others. For instance, popular initiatives have helped pass strict tax limita-

tion rules, such as Colorado's Taxpayer Bill of Rights, but have also allowed 

161. See, for instance, Torsion Persson and Guido Tabellini, The Economic Effects of Constitutions (Cambridge. MA: MIT 

Press, 2003). 

162. See, for instance, Charles R. Shipars and Craig Volden, "Bottom-Up Federalism: The Diffusion of Antismoking Poli-

cies from U.S. Cities to States," American Journal of Political Science 50, no. 4(2006): 825-43. 
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massive spending increases to become law,such as Florida's 2002 initiative 
requiring that universal prekindergarten be offered throughout the state 

and a 2000 initiative requiring construction of a high-speed rail system to 

connect Florida's five major cities. 
Although macro phenomena like partisan lean and corruption have a 

big impact on freedom, we must not discount the role of political entrepre-

neurs and individual activists at the state and local levels. The late Jerry 

Kopel, a Colorado legislator and activist, authored the original "sunrise" and 
"sunset" legislation for occupational licensing agencies and maintained a 
website where he kept a close watch on licensing regulation. 163 Quite prob-

ably because of Kopel's indefatigable efforts, Colorado remains anmng the 

highest-rated states in the nation for occupational freedom. 
Next, we examine the consequences of freedom for migration and eco-

nomic growth. We find strong evidence that states with more freedom 

attract more residents. We can be especially confident of the relationships 
between economic freedom (both a lighter fiscal impact and the regulatory 

impact of government policy) and net in-nügration; both were statistically 

significant in every model we ran. Personal freedom was significant in 21 of 

22 models, and the only model in which it was not significant controlled for 
violent crime and found a positive relationship between violent crime and 

in-migration, which seems likely to be spurious. More important than statis-

tical significance, the estimates suggested that the effects of each dimension 
of freedom on in-migration are economically significant as we 11.164 

one channel by which economic freedom affects in-migration is by 

increasing economic growth. We found a robust relationship between eco-

nonfic freedom in one year and income growth in the next. It was impos-
sible, however, to disentangle the relative contributions of fiscal and regula-

tory policy from this result, as the two are positively correlated with each 

other. 

Freedom is not the only determinant of personal satisfaction and fulfill-
ment, but as our analysis of migration patterns shows, it makes a tangible 

difference for people's decisions about where to live. Moreover, we fully 

expect people in the freer states to develop and benefit from the kinds of 

institutions (such as symphonies and museums) and amenities (such as bet-
ter restaurants and cultural attractions) seen in some of the older cities on 

the coast, and in less free states such as California and New York, as they 

grow and prosper. Indeed, urban development expert and journalist Joel 
Kotkin recently made a similar point about the not-so-sexy urban areas that 

163. See Jerry Kneels website, jerrykopel.com. 

'64. On the distinction between economic and statistical significance, see Stephen T. Ziliak and Deirdre N. McCloskey, 

The Cult of Statistical Significance: How the Standard Error Costs Ifs Jobs, Justice, and Likes (Ann Arbor: University 

of Michigan Press, 2008). 
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were best situated to recover from the 2008-2009 economic downturn: 

of course, none of the cities in our list competes right now 

with New York, Chicago, or L.A. in terms of art, culture, 

and urban amenities, which tend to get noticed by journal-

ists and casual travelers. But once upon a time, all those 

great cities were also seen as cultural backwaters. And 

in the coming decades, as more people move in and open 

restaurants, museums, and sports arenas, who's to say 

Oklahoma City can't be Oz?'65 

These things take time, but the same kind of dynamic freedom enjoyed 

in Chicago or New York in the 19th century that led to their rise—might 

propel places in the middle of the country to be a bit hipper to those with 

urbane tastes. 

Lastly, we would stress that the variance in liberty at the state level in the 

United States is quite small in the global context. Even New York provides a 

much freer environment for the individual than most countries. There are 

no Burmas or North Koreas among the American states. Still, our federal 

system allows states to pursue different policies in a range of important 

areas. The policy laboratory of federalism has been compromised by central-

ization, most recently in health insurance, but it is still functioning. We saw 

the capacity of states to innovate in the direction of freedom nearly a decade 

ago when Colorado and Washington legalized recreational marijuana. More 

recently, Arizona's experiments in occupational licensing universality, New 

Hampshire's Housing Appeals Board, and the expansion of new forms of 

online gambling in many states show that this capacity is still very much 

alive. 

Regardless of one's views about freedom as we define it, the informa-

tion this study provides should prove useful to those looking for a better 

life. As Americans—especially those who are currently less fortunate—grow 

richer in future years, quality of life will matter more to residence deci-

sions, whereas the imperative of higher-paying employment will decline by 

comparison. For many Americans, living under laws of which they approve 

is a constituent element of the good life. As a result, we should expect more 

ideological "sorting" of the kind economist and geographer Charles Tiebout 

foresaw. High-quality information on state legal and policy environments 

will matter a great deal to those seeking an environment friendlier to indi-

vidual liberty. 

165. Joel Kotkin, Welcome to Recoveryland: The lop 10 Places in America Poised for Recovery, November 9, 2010, 

joelkotkincom. 
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FREEDOM STATE 
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T
lie following state profiles contain (a) a chart of 
each state's personal, economic, and overall free-
dom rankings over time (because these are ranks, 

lower numbers are better); (b) key facts on each state; 
(c) a descriptive analysis of each state's freedom situa-
tion; and (d) three specific policy recommendations that 
would increase freedom in each state. We have chosen 
policy recommendations that would have the greatest 
effects on the state's freedom score, consistent with its 
political environment. For instance, urging New York to 
pass a right-to-work law would be futile, but eliminat-
ing rent control through state legislation might be more 
feasible. The discussions for each state represent the 
policy environment as of our data cutoff date, although 
we have attempted to note some of the most significant 
policy changes that occurred after that date. 
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KEY TO THE PROFILES 

T
he following profiles contain some basic information 
about each state, including the state's freedom rank-

ings over time and various institutional, political, 
demographic, and economic indicators of interest. The next 

page provides a brief description of each element contained 

in the profiles, keyed to the sample profile below. It also 

supplies more information about the variables we have cho-
sen to include. 
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sample profile 
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I. STATE ID 
State Name 

State profiles appear in alphabetical 

order. The District of Columbia and 
unincorporated organized territo-

ries are not included in this index. 

State Rankings 

Each state's overall rank for 2019 is 
displayed prominently at the top of 

the spread, next to the state name. A 

chart below the state name presents 

the state's segmented, historical 
rankings for each year from 2000 to 

2019. 

2. PARTY CONTROL 
This section provides information 

on party control of the legislature 
and governorship between 2017 and 

2021. Red indicates Republican con-

trol; blue indicates Democratic con-
trol. The table also gives the name of 

the governor. Unified party control 

of the legislature and governor's 

office allows observers to ascribe 
responsibility for policy actions to 

the party in control. One topic for 

political science research is how uni-

fied Republican, unified Democratic, 
and divided state governments affect 

the policy environment on fiscal, reg-

ulatory, and personal freedom issues. 

3. POLICY RECOMMENDATIONS 
There are three policy recommenda-

tions for each state, corresponding 
to the three dimensions of freedom: 

fiscal policy, regulatory policy, and 

personal freedom, in that order. 
We considered three criteria as we 

decided which policy recommenda-

tions to include in this book: 

1. Importance. The recommended 

policy change would result in a 

significant boost to the state's 

freedom score. 

2. Anomalousness. The policy 

change would correct a 

significant deviation of the 
state's policies from national 

norms. 

3. Feasibility. The policy change 

would likely prove popular, 
taking into account the state's 

ideological orientation and the 

political visibility of the issue. 

4. ANALYSIS 
The analysis section of each state 

profile begins with an introduction 
and then discusses fiscal, regulatory, 

and personal freedom issues in the 

state, in that order. 
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ALABAMA 
2019 RANK 

22nd 

FISCAL 

REGULATORY 

PERSONAL 

10 

20 
Z 

30 

40 

  50 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Ivey 

POLICY RECOMMENDATIONS 

2019 

Ivey 

2017 

Ivey 

Fiscal: Encourage the privatization of hospitals and utilities to bring government employ-

ment down closer to the national average. Private utility monopolies will, however, require 

careful rate regulation. 

Regulatory: Allow independent practice by nurse practitioners and dental hygienists 

within the scope of their training. 

Personal: Continue to reduce incarceration rates with thorough sentencing reform, includ-

ing abolishing mandatory minimums for nonviolent offenses and lowering maximum sen-

tences for marijuana and other victimless crimes. 
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ANALYSIS 

As a socially conservative Deep South state, 

it is unsurprising that Alabama does much 

better on economic freedom than on personal 

freedom. But three of its four neighbors do 

substantially better on economic freedom 

(Florida, Georgia, and Tennessee), with only 

Mississippi doing worse. Alabama's overall 

freedom level has risen since a trough in 2012, 

and over that time it has gradually gained 10 

places in the ranks. Its biggest one-year gains 

in freedom came in 2015, 2013, and 2019, in 
that order, but if we ignore federalized poli-

cies, the only significant one-year gain came 

in 2013. 

Alabama has always been one of the lowest-

taxed states in the country. Its combined state 

and local tax collections, excluding motor fuel 

and severance, were an estimated 8.2 percent 

of adjusted personal income in fiscal year 

(FY) 2020. State-level taxes fell quickly in the 

early stages of the Great Recession and have 

increased little since then. Local taxes crept 

up a bit over the 2000-2008 period but have 

fallen off since highs reached during the Great 

Recession. Alabama has a moderate degree of 

choice in local government. Municipalities are 

more important than counties, but counties 

are still important, and municipalities are not 

numerous enough to give Alabama even one 

competing jurisdiction per 100 square miles. 

Alabama's debt burden is fairly low. However, 

public employment is high because of pub-

licly owned utilities and hospitals. 

On regulatory policy, Alabama does especially 

well on land-use and labor policy. However, 

it does well below average on its tort system 

and certain cronyist policies. Local zoning has 

a light touch, allowing the housing supply to 

rise elastically with the states growing popu-

lation. Alabama enjoys a right-to-work law, 

no minimum wage, and liberal workers' corn-

166. Obergefell v. Hodges. 135 S. Ct. 2584. 

pensation mandates. Unfortunately, the state 

passed an E-Verify mandate on employers in 

2011/12 and prevents employers from banning 

guns in company parking lots. Alabama has 

made some moves to improve its civil liability 

system, but it could do some further reform. 

The state has not abolished joint and several 

liability, for instance. 

Alabama suffers from too many cronyist regu-

lations on business and occupation entry. Like 

several other southern states, Alabama has a 

strong lobby for physicians and dentists that 

has prevented nurse practitioners and dental 

hygienists from practicing independently. 

The state has a certificate-of-need require-

ment for hospital construction. Personal 

automobile and homeowner's insurance rates 

require the insurance commissioner's prior 

approval. Alabama has a long-standing anti-

price-gouging law that will create real harm 

if the state is ever struck by a major natural 

disaster. The state also bans sales of below-

cost gasoline. 

The state remains well below average on 

personal freedom despite benefiting from the 

Supreme Courts Obergefell decision, which 

had the effect of nullifying Alabama's prohibi-

tion on all same-sex partnership contracts.'66 

It has improved in other ways too, though, as 

noted in the next paragraph. 

Alabama was long below average for con-

servative states on gun rights, but in 2013/14 

it moved to shall-issue on concealed carry, 

and permit costs are low. Alcohol regulations 

have gradually loosened over time, but the 

state still has some of the highest beer and 

spirits taxes in the country, along with local 

blue laws. It still bans direct wine shipment 

despite a 2017 attempt in the state senate to 

allow it. The state has done nothing to reform 

its cannabis laws; it is possible to receive life 

imprisonment for a single marijuana traffick-
ing offense not involving minors or a school 
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zone. Alabama long had a much higher incar-

ceration rate than the national average, even 

adjusting for its violent and property crime 

rates. But since 2014, that rate has come down 

substantially. Alabama's police do not actu-

ally pursue arrests for victimless crimes very 

vigorously. The state continues to suspend 

drivers licenses for drug offenses unrelated 

to driving. Despite substantially reducing its 

prison collect call rate in 2015, the state still 

has one of the highest rates in the country. 

Alabama does much better than average on 

tobacco freedom because of low taxes and 

relatively lenient smoking bans on private 

property. The state is mediocre on educational 

freedom but did enact a modest private 

scholarship tax-credit law in 2013/14. 
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ALASKA 
2019 RANK 

24th 

REGULATORY 

PERSONAL 

OVERALL 2000 

PARTY CONTROL 

OR •D 

2005 

2021 

Dunleavy 

a 

POLICY RECOMMENDATIONS 

2010 

YEAR 

2015 

2019 

Dunleavy 

a 

10 

20 
z 

30 

40 

50 

2020 

2017 

wA'tMr. 

Fiscal: Cut spending in the areas of grossest overspending relative to national averages: 

education, corrections, administration (especially financial administration and public build-

ings), housing and community development spending, and "miscellaneous commercial 

activities." Use the proceeds to reduce the corporate income tax permanently, helping the 

economy diversify away from energy, 

Regulatory: Enact a right-to-work law to attract manufacturing investment. 

Personal: Reform asset forfeiture to require a criminal conviction before forfeiture and to 

require Department of Justice equitable sharing proceeds to follow the same procedure, 
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ANALYSIS 

Alaska is an unusual state because of its enor-

mous oil and gas reserves and revenues. Its 

fiscal policy scores fluctuate wildly depending 

on the global price of oil. With the end of the 

commodity boom in the 2000s, corporate 

income tax collections plummeted in Alaska, 

and the state buffered the decline with large 

withdrawals from its enormous rainy-day 

fund. Alaska has by far the highest cash-to-

liability ratio of any state.'67 Since 2017, state-

level revenues have rebounded, making it look 

like a deteriorating fiscal policy position. In 

reality, the true long-term stance of Alaskan 

fiscal policy is likely about average, and it has 

improved since the 2000s when the size of 

government was clearly bigger. 

Alaska's enviable net asset position has also 

made for something of a "resource curse" in 

the state's expenditures. Of the employed 

population in Alaska, 15 percent work in state 

or local government, nearly 2 standard devia-

tions above average—but it was nearly 17 per-

cent back in 2002. Government consumption 

is similarly high. Although local taxes outstrip 

state taxes (which are quite low)—lately by a 

wide margin—local jurisdictions are so consol-

idated that virtually no choice exists among 

local government options. 

Despite its attractive overall fiscal situation, 

or perhaps because of it, Alaska does poorly 

on several important regulatory policy indi-

cators and does middling overall. The labor 

market is far more regulated than one would 

expect for such a conservative state. There 

is no right-to-work law; the state has strict 

workers' compensation mandates and a high 

minimum wage ($10.34 per hour in 2020). 

Many occupations are licensed in Anchorage 

and Fairbanks, where about half of the state's 

population lives. On the one hand, insurance 

is pretty heavily regulated. On the other hand, 

Alaska gives a good bit of practice freedom 

to nurses and dental hygienists, does not 

zone out low-cost housing, and has one of the 

nation's best civil liability systems (an area 

in which the state has improved a great deal 

during the past 25 years). 

As one of the country's most libertarian 

states, Alaska has always done well on per-

sonal freedom and reached the top 10 in 2016 
for the first time since 2001. Drug arrests are 

quite low (1.5 standard deviations below aver-

age); crime-adjusted incarceration is below 

the national average and, like most places, 

dropping; marijuana is legal; homeschooling 

is unregulated: and gun rights are secure (for 

instance, concealed carry of handguns does 

not require a license). However, the state used 

to have one of the most anti-gay-marriage 

laws in the nation, forbidding even private 

partnership contracts for same-sex couples. 

(Of course, Obergefe//federalized the issue 

and overturned such laws.) The state's civil 

asset forfeiture law is among the worst in 

the country, which probably accounts for 

why local police do not bother to ask the 

Department of Justice to adopt" many cases. 

The burden of proof is on the owner of the 

property to prove innocence, property is sub-

ject to forfeiture from mere probable cause, 

and the proceeds largely go to law enforce-

ment. Sales of all alcohol, even beer, are 

prohibited in grocery stores. Alcohol taxes, 

especially for beer, are also among the high-

est in the country. Gambling freedom is low, 

and the cigarette tax is high at $2 per pack in 

2019 ($5 a pack in Juneau). There is no helmet 

law for motorcyclists. 

167. Eileen Norcross, "Ranking the states by Fiscal Condition," Mercatus Research, Mercatus center at George 

Mason University, Arlington, VA, July 2015. 
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ARIZONA 
2019 RANK 

9th 

FISCAL 

REGULATORY 

PERSONAL 

10 

20 
Z 

30 

40 

  50 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Ducey 

POLICY RECOMMENDATIONS 

2019 

Ducey 

2017 

Ducey 

Fiscal: Provide an easy procedure for small groups of neighborhoods to incorporate new 

municipalities, either out of unincorporated areas or out of existing cities. Keep state aid to 

localities at a low level to allow local jurisdictions to provide different levels and mixes of 

public goods according to the desires of their residents. 

Regulatory: Provide for full competition in telecommunications and cable, allowing differ-

ent wireline and wireless companies to attract customers without service mandates, price 

controls, or local franchising exactions. 

Personal: Legalize for-profit casinos and card games. 
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ANALYSIS 

Arizona has moved up in the overall rank-

ings during the past two decades, improving 

considerably on personal freedom while 

maintaining above-average performance on 

economic freedom. It has lost ground consis-

tently on regulatory policy but is still ranked 

in the top 20. 

Fiscal policy has typically been more of a 

problem than regulatory policy, but the two 

have converged over the years. State and 

local taxes are 8.9 percent of adjusted per-

sonal income, well below average. Although 

local taxes are around the national average, 

state-level taxes are reasonably low. The state 

depends heavily on sales taxes, permitting 

generally low individual and business income 

taxes. Arizona has very little scope for choice 

among local jurisdictions. Although munici-

palities are more important than counties, 

there are only 91 municipalities in the whole 

state. Debt and government consumption are 

below average, and government employment 

is a lot better than average, at only 10.5 per-

cent of the private sector. 

On regulatory policy, Arizona is one of the 

best in the country with regard to anti-cro-

nyism. In most industries, business entry and 

prices are quite liberalized. However, occupa-

tional licensing has ratcheted up substantially 

over time. The state has no certificate-of-need 

laws for hospital construction or movers. The 

right-to-work law probably attracts manu-

facturing businesses, and the state passed 

statewide cable franchising in 2018. It has a 

168. Lawrence v. Texas, 539 U.S. 558 (2003). 

higher-than-federal minimum wage that has 

risen significantly because of Proposition 206, 

which was passed by popular vote in 2016. 

That law meant a rise from $8.05 per hour 

to $10 per hour, with subsequent increases 

to $10.50 per hour in 2018, $11 per hour in 

2019, and $12 per hour in 2020. It also has an 

E-Verify mandate. Although land-use regula-

tion tightened in the 1990s and early 2000s, a 

regulatory takings initiative may have curbed 

its growth a little since 2006. 

Arizona's personal freedom improvements 

are due to growing gun rights ("constitu-

tional carry" passed in 2009/10): a medical 

marijuana law; school vouchers (passed in 

2011/12); declining victimless crime arrests: 

the abolition of its sodomy law because of 

the Supreme Court decision in Lawrence v 

Texas,"68 the judicial legalization of same-sex 

marriage; liberalization of its wine shipment 

laws; and a significant asset forfeiture reform 

in 2017. On the other side of the ledger, incar-

ceration rates are still quite high, climbing 

relatively consistently until reaching their 

peak in 2014 and then moving down slightly 

after that. Arizona's cigarette taxes are higher 

than average, and smoking bans have become 

comprehensive and airtight. (The latter, like 

the state's minimum wage, is explained in part 

by the ballot initiative, which really does result 

in some observable "tyranny of the majority.") 

There are local vaping bans. The state banned 

driving while talking or texting on a handheld 

cell phone in 2019. Not much change has been 

observed in alcohol freedom, where the state 

is better than average, or gambling freedom, 

where the state is worse than average. 
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ARKANSAS 
2019 RANK 

23rd 

FISCAL 

REGULATORY 

PERSONAL 

10 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Hutchinson 

POLICY RECOMMENDATIONS 

2019 

Hutchinson 

2020 

20 
z 

30 

40 

50 

2017 

Hutchinson 

Fiscal: Cut the state sales and use tax, which is high. Let local governments vary property 

taxes to meet local needs and desires, reducing state aid for education and other purposes. 

Regulatory: Roll back occupational licensing. Some occupations that could be deregulated 

include sanitarians, title abstractors, interpreters, dietitians and nutritionists, pharmacy 

technicians, veterinary technologists, opticians, athletic trainers, occupational therapist 

assistants, massage therapists, private detectives, security guards, landscaping contrac-

tors, tree trimmers (locally), funeral apprentices, collection agents, 911 dispatchers, tree 

injectors, construction contractors, security alarm installers, well drillers, mobile home 

installers, and boiler operators. 

Personal: Enact a generous tax credit for contributions to private scholarships for K-12 

education. 
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ANALYSIS 

Arkansas has been mediocre on economic 

freedom for most of the past two decades, 

but it improved on regulatory policy in the 

early 2010s and on fiscal policy in the past 

four years, restoring the state nearly to 

heights not seen since George W. Bush's 

first term. Arkansas has ranked consistently 

worse than most states on personal freedom, 

declining substantially relative to others since 

2007 and receiving very little bump from the 

Supreme Court's legalization of same-sex 

marriage in 2015. 

Arkansas's tax burden is about average, but 

the state is highly fiscally centralized. State 

taxes are way above the national average, 

and local taxes are way below. The overall tax 

burden has drifted downward since FY 2014. 

Debt is low, but government employment at 

13.1 percent of private employment is high 

(though declining consistently since 2010). 

Government gross domestic product (GDP) 

has fallen from 11.3 percent of income in 2013 

to 9.9 percent in 2019. 

Arkansas does well on land use despite its 

unreformed eminent domain laws. Still, our 

proxies for zoning stringency show a growth 

in such restrictions overtime. The state 

has above-average labor-market freedom, 

although it began regular minimum-wage 

increases in 2014 because of a popular ini-

tiative; minimum wage stands at $11 as of 

2021. The state has a problem with cronyism, 

especially on entry and price controls. The 

extent of occupational licensing is more than 

a standard deviation worse than the national 

average. Hospital construction requires a 

certificate of need, the state has an anti-price-

gouging law, and also a general law against 

"unfair pricing" or sales below cost. However, 

Arkansas does better than most other south-

ern states, and indeed better than the national 

average, on its civil liability regime. Like most 

other states, it did not replace the federal 

government's health insurance individual 

mandate and, therefore, saw a bump upon 

health insurance freedom in 2019. 

Arkansas is one of the worst states in the 

country on criminal justice policies. Its 

crime-adjusted incarceration rate is more 

than a standard deviation worse than the 

national average and has not come down 

much recently, while its drug enforcement 

rate has moved in the wrong direction. It also 

suspends drivers licenses for those with drug 

offenses unrelated to driving. In contrast, it 

has improved significantly on gun rights with 

the adoption of constitutional carry for both 

concealed and open carry in 2018. Marijuana 

laws are largely unreformed, although voters 

did pass a medical marijuana initiative in 2016. 

Arkansas deviates little from the average 

on many personal freedom policies. School 

choice remains an opportunity for improve-

ment, given the state's fiscal centralization 

(education funding comes substantially from 

the state), its generally conservative ideologi-

cal orientation, and its minority student popu-

lations. A voucher program for students with 

disabilities was adopted in 2017. 
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CALIFORNIA 
2019 RANK 

48th 

FISCAL 

REGULATORY 

PERSONAL 

10 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Newsom 

POLICY RECOMMENDATIONS 

2019 

Newsom 

2020 

20 
Z 

30 

40 

50 

2017 

Brown 

Fiscal: Cut spending in the areas of health and hospitals, public welfare operations, and 

employee retirement. Use the proceeds to reduce indebtedness. 

Regulatory: Liberalize the housing market with targeted preemption, incentives, and insti-

tutional changes. 

Personal: Expand legal gambling. California's political culture is unlikely to have many 

qualms about gaming, but legalizing nontribal casinos would require a constitutional 

amendment. 
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ANALYSIS 

California is one of the least free states in the 

country, largely because of its long-standing 

poor performance on economic freedom. 

However, California's economic freedom has 

improved since the late 2000s and, perhaps 

as a result, so has its economic performance. 

California has long suffered from a wide 

disparity between its economic freedom 

and personal freedom ranking, but it is not 

as if the state is a top performer in the latter 

dimension. Indeed, it is quite mediocre on 

personal freedom, although its recent decline 

in rank has more to do with other states 

catching up and passing it than any backslid-

ing in the state itself. 

Despite Proposition 13, California is one 

of the highest-taxed states in the country. 

California's combined state and local tax 

collections were 10.9 percent of adjusted 

personal income. Moreover, because of the 

infamous Serrano569 decision on school fund-

ing, California is a fiscally centralized state. 

Local taxes are about average nationally, 

whereas state taxes are well above average. 

But the fiscal situation in California is much 

better now than in the 2000s, and the states 

government employment is now much lower 

than the national average, at 11.0 percent of 

private employment. Government GDP has 

fallen from 12.3 percent of income in 2009 to 

10.3 percent in 2019. 

Regulatory policy is more of a problem for 

the state than fiscal policy. California is one of 

the worst states on land-use freedom. Some 

cities have rent control, new housing supply is 

tightly restricted in the coastal areas despite 

high demand, and eminent domain reform 

has been nugatory. The state even mandates 

speech protections in privately owned shop-

ping malls. Labor law is anti-employment, 

with no right-to-work law, high minimum 

wages, strict workers' compensation man-

dates, mandated short-term disability insur-

ance, stricter-than-federal anti-discrimination 

law, and prohibitions on consensual non-

compete agreements. Occupational licensing 

is extensive and strict, especially in construc-

tion trades. The state is tied for worst in nurs-

ing practice freedom. The states mandatory 

cancer labeling law (Proposition 65) has 

significant economic costs.'7° California is one 

of the worst states for consumers' freedom 

of choice in homeowner's and automobile 

insurance. On the plus side, the state has no 

certificate-of-need law for new hospitals and 

has made some moves to deregulate cable 

and telecommunications, and the civil liability 

regime has improved gradually during the 

past 14 years, 

California is a classic left-wing state on social 

issues. Gun rights are among the weakest in 

the country and have been weakened consis-

tently overtime. It was one of the first states 

to adopt a smoking ban on private property, 

which was further tightened in 2016. Cigarette 

taxes were hiked substantially in 2017. It has 

adopted strict, anti-scientific vaping bans 

and bans on flavored e-cigarettes (locally and 

under 21 statewide). California was an early 

leader on cannabis liberalization and retains 

that position today with full legalization. 

Alcohol is not as strictly regulated as in most 

other states, and booze taxes are relatively 

low. Physician-assisted suicide was legal-

ized in 2015. Private school choice programs 

are nonexistent, but private schools and 

homeschools are mostly lightly regulated. 

Incarceration and drug arrest rates used to be 

higher than average but have fallen over time, 

especially since 2010. The state was a leader 

in marriage freedom, adopting same-sex 

partnerships and then civil unions fairly early. 

169. Serrano v. Priest, 5 cal.3d 584 (1971). 

170. David P. Henderson, "Proposition 65: when Government crEst wow" Fconlog, April 14, 2013. 
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COLORADO 
2019 RANK 

12th 

FISCAL 10 

20 
REGULATORY C   z C 

  30 

PERSONAL 40 

  so 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Polis 

POLICY RECOMMENDATIONS 

2019 

Polls 

2017 

Hickenlooper 

Fiscal: Trim spending on airports, general administration, and parks and recreation (a 

category that excludes conservation lands), where spending is above the national average. 

Build up the rainy-day fund and cut taxes. 

Regulatory: Remove remaining barriers to entry and competitive pricing, such as property 

and casualty rate classification restrictions, the drug price-gouging law, household goods 

mover licensing, and the sales-below-cost law. 

Personal: Require all equitable sharing revenues from the Department of Justice to follow 

state-level procedures for civil asset forfeiture. 
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ANALYSIS 

Colorado has long been one of Americas 

freer states, but it falls out of the top 10 in this 

edition. It does best on personal and fiscal 

freedom. Since 2006, we note an increasing 

divergence: falling economic freedom and ris-

ing personal freedom, both of which roughly 

cancel each other out. 

Colorado's overall state and local tax burden 

is an estimated 8.9 percent of adjusted per-

sonal income, lower than the national average. 

State-level taxes have remained more or less 

constant during the past 20 years, with some 

gyrations due more to economic fluctuations 

than policy changes. Local tax revenues have 

also remained roughly steady and seem to 

be less sensitive to economic downturns than 

state revenues. Although fiscal decentraliza-

tion is high when measured as the ratio of 

local to state taxes, there isn't much choice 

of local government, given the importance of 

counties and the paucity of incorporated cit-

ies. Debt has fallen below average after peak-

ing in FY 2010. State and local employment 

is lower than average and has dipped to 11.7 

percent of private employment from a high of 

12.8 percent less than a decade ago. But it is 

still higher than it was in 2000. 

Colorado ranks fifth on freedom from crony-

ism, although it is below average on regulatory 

policy as a whole. It earns its good ranking in 

our cronyism index because of its relatively 

open occupational licensing system, including 

broad scope of practice for health care profes-

sionals and lack of a certificate-of-need law 

for hospitals. However, occupational freedom 

declined noticeably in 2019 (pharmacy techni-

cians and athletic trainers were licensed, and 

restrictive statutory language increased). 

Colorado also requires household goods mov-

ers to get certificates of public convenience 

and necessity, prohibits price increases for 

pharmaceuticals during emergencies, and 

proscribes all "unfair" pricing in gasoline 

specifically and in other industries. Its legal 

regime for torts is much better than average. 

In 2013/14, the state deregulated tele-

communications somewhat, though it still 

lacks statewide video franchising. It is a little 

below average on labor-market freedom, with 

no right-to-work law and a high minimum 

wage (because of a 2016 voter-approved 

amendment, the state saw regular increases 

through 2020 until it reached $12 per hour and 

is now adjusted for cost of living). Colorado's 

land-use freedom has declined modestly, and 

its renewable portfolio standard for electricity 

is much stricter than the national average and 

probably results in higher rates. 

Colorado started out personally freer than 

the average state in 2000 and is now among 

the personally freest states. It has led the way 

with the legalization of the cultivation and 

sale of recreational marijuana, which occurred 

in stages from 2012 to 2014. Legal gambling 

and gun rights are above average, although 

the qualifications for carry licensure are fairly 

strict, and large-capacity firearm magazines 

are banned. Its beer, wine, and spirits taxes 

are much better than average. In 2018, beer 

was allowed into grocery stores. State asset 

forfeiture law is good, and equitable sharing 

participation has fallen in recent years. Crime-

adjusted incarceration rates are about the 

national average, but drug arrests are low. The 

state enacted civil unions in 2013 and then was 

judicially granted same-sex marriage in 2014. 

Voters approved physician-assisted suicide 

in 2016. Educational freedom is somewhat 

below average, as the state has no private 

school choice programs. But the state has 

long enjoyed public school choice. As noted in 

the post-2020 update in Part 2, Colorado has 

become the first state to end qualified immu-

nity across the board. 
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CONNECTICUT 
2019 RANK 

36th 

FISCAL 

REGULATORY 

PERSONAL 

10 

20 
Z 

30 

40 

  50 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Lamont 

POLICY RECOMMENDATIONS 

2019 

Lamont 

2017 

Malloy 

a 

Fiscal: Build up sinking and rainy-day funds and pay down debt to reduce the interest 

burden. 

Regulatory: Enact statewide restrictions on eminent domain. 

Personal: Legalize recreational marijuana. 
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ANALYSIS 

Connecticut has been on a long, slow decline 

in freedom. As recently as 2009 it was in the 

top 20, but it is now flirting with the bottom 

10. It suffers most from having consistently 

stifling regulatory policy that drags down its 

economic freedom ranking while—perhaps 

surprisingly for a New England blue state— 

also performing relatively poorly on personal 

freedom as other states have leapfrogged it. 

After getting hit hard by the Great Recession, 

state revenues have bounced back strongly, 

and the state's fiscal policy score has suffered 

somewhat. Most of the decline in the state's 

fiscal policy rank is exaggerated by this phe-

nomenon and by the fact that other states 

have passed it by, rather than Connecticut 

actually falling in an absolute sense. Although 

Connecticut residents enjoy broad scope of 

choice among local governments, state gov-

ernment tax collections are about 40 percent 

greater than local tax collections, making 

the choice of local government less valuable. 

Government GDP and employment have fall-

en over the long run, relative to private-sector 

equivalents, and are well below national 

averages. Meanwhile, debt has risen to 20.0 

percent of income and is now about average, 

whereas cash and security assets are below 

average at 9.6 percent of income. 

Connecticut does poorly in most areas of 

regulatory policy. Exclusionary zoning is com-

mon. Renewable portfolio standards are tight, 

keeping electric rates high. The state has a 

minimum wage; the legislature has repeatedly 

raised it, resulting in a rate of $12 per hour 

as of 2021. The state also lacks a right-to-

work law. Like most states, Connecticut has 

declined over time on occupational freedom. 

However, in 2013/14, the state legalized 

independent nurse practitioner practice with 

prescription authority, a significant achieve-

ment. Price regulation in the property and 

casualty market became more interventionist 

from 2011 to 2016 but has now eased again. 

The civil liability system is mediocre. Cable 

franchising moved to the state level in 2007, 

but telecommunications has not been dereg-

ulated significantly yet. 

On personal freedom, Connecticut has 

improved over the years in absolute terms, 

although it dipped slightly in 2019. However, 

it has not kept up with other states and has 

slipped in the rankings. Despite Connecticut's 
gun manufacturing tradition, firearms are 

strictly regulated. The state decriminalized 

low-level possession of cannabis and enacted 

a medical marijuana law in 2011/12. Alcohol 

taxes are relatively low, and alcohol blue laws 

were finally repealed in 2012. The state has 

no private school choice programs. Cigarette 

taxes are sky-high ($4.35 a pack in 2021), and 

smoking bans, except for private workplaces, 

are tight. Vaping was added to that ban in 

2015. Crime-adjusted incarceration rates 

have fallen consistently since 2007 but are 

still higher than those of other New England 

states. Victimless crime arrests are much 

lower than the national average. Asset forfei-

ture was reformed in 2017. The state legalized 

same-sex marriage in 2007/8. Travel freedom 

has declined since the fourth edition because 

of new requirements for uninsured and under-

insured coverage, but driver's licenses have 

been available since 2013 to residents without 

Social Security numbers. 

STATE PROFILES 169 

176

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 177 of 446



DELAWARE 
2019 RANK 

44th 

FISCAL 

REGULATORY 

PERSONAL 

10 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Carney 

POLICY RECOMMENDATIONS 

2019 

Carney 

2020 

20 
Z 

30 

40 

50 

2017 

Carney 

Fiscal: Reduce state-level taxes and education spending. Delaware is one of the freest-

spending states in the country on education. Allow local governments to pick up more of 

the school spending out of their own fiscal resources. 

Regulatory: Liberalize land-use regulation with targeted preemption, incentives, and insti-

tutional reforms. 

Personal: Eliminate or significantly limit civil asset forfeiture, consistent with reform trends 

across the country aimed at protecting the individual property rights of innocent people 

before conviction. 
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ANALYSIS 

How the mighty have fallen! Once a stalwart 

near the top of economic freedom indexes, 

Delaware has lost tremendous ground dur-

ing the past 20 years. It now ranks in or near 

the bottom third on all three dimensions of 

freedom, earning its 44th place by all-around 

poor performance. Part of the reason for 

this low ranking is that the state had one 

of the most free-market health insurance 

systems before the enactment of the Patient 

Protection and Affordable Care Act (PPACA), 

and so it suffered disproportionately because 

of the federal law. Moreover, its much-touted 

advantage on corporate law is now signifi-

cantly overstated. 

On fiscal policy, Delaware has floundered 

ever since the mid-2000s. The overall tax 

burden, at about 10.9 percent of personal 

income, is worse than average, and the state 

is highly fiscally centralized with most of 

the tax burden at the state level. With 1.6 

competing jurisdictions per 100 square miles, 

Delawareans would stand to benefit were 

the state to allow more tax space for local 

governments. Debt and public employment 

are better than average and have improved of 

late, but government GDP share and cash and 

security assets have gone the other way. 

Delaware has been getting worse on regula-

tory policy and is below average in most 

regulatory policy categories. Labor law is 

fairly anti-employment, with a minimum 

wage (though not too high compared with 

other blue states) and no right to work. 

Occupational freedom is mediocre, with den-

tal hygienists and nurse practitioners lacking 

sufficient practice freedom. The state has 

certificate-of-need laws for hospitals. Land-

use regulation ratcheted up significantly in 

the 2000-2010 period, as have renewable 

portfolio standards for utilities. For a long 

time, the state's insurance commissioners 

treated property and casualty insurance rates 

under prior approval" contrary to statute, 

according to the Insurance Information 

Institute, but they have recently been follow-

ing the law, which is file and use ."171 The state 
remains one of a handful that have not joined 

the Interstate Insurance Product Regulation 

Compact. Even the state's vaunted liability 

system has actually deteriorated since 2000 

to merely average, we find. The state has 

enacted no tort reforms, and the size of the 

legal sector has grown, whether measured in 

number of lawyers or share of GDP. In 2019, 

the state enacted a plastic bag ban despite 

the policy's known health and environmental 

costs.'72 

Delaware is below the national average in 

personal freedom. It is below average on gun 

rights; the biggest problem area is the "may-

issue regime for concealed-carry licensing. 

Gambling freedom is higher than the national 

average, and the state was at the forefront of 

legal online gambling forts own residents. 

There are no private school choice programs, 

but homeschooling is easy. Smoking bans 

are comprehensive, and cigarette taxes were 

about average until 2017, when the rate was 

increased 60 cents to $2.10 per pack. The 

state's medical cannabis law was expanded 

in 2011/12, and low-level possession was 

decriminalized in 2015. Alcohol taxes, already 

a bit lower than average, have eroded over 

time because of inflation. However, the state 

bans direct wine shipments. Delaware is 

roughly average on the overall incarceration 

and arrests category, but the state's civil 

asset forfeiture law is tied for worst in the 

country, with few protections for innocent 

owners. 

171. See the Metadata" tab of the nreg,j5.xls spreadsheet. 

172. Sustainable Shopping: Which Bag Is Best?," National Geographic Society, July 10, 2020; Bag the Ban, Plastic 

Bags Are the Healthier Option—for Families and the Environment," American Recyclable Plastic Bag Alliance, 

2019. 
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FLORIDA 
2019 RANK 

2nd 

I 

FISCAL 

Z REGULATORY   20 
C 

  30 

PERSONAL 

10 

40 

  so 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR  •D 2021 

DeSantis 

POLICY RECOMMENDATIONS 

2019 

DeSantis 

2017 

Scott 

Fiscal: Decentralize taxing and spending powers from counties to municipalities and make 

it easy for municipalities to control their own school districts. More choice of local govern-

ment should make Floridians freer. 

Regulatory: Reform the occupational licensing system to free residents who are currently 

stymied by those barriers to entry and opportunity. Candidates for deregulation include 

farm labor contractors, interior designers, medical and clinical laboratory technologists, 

pharmacy technicians, dispensing opticians, funeral attendants, and bill and account col-

lectors. 

Personal: Enact the following criminal justice reforms: (a) close the loophole allowing sei-

zure of cash and monetary instruments without an arrest and close the equitable sharing 

end run around state forfeiture law; and (b) end driver's license suspensions for drug con-

victions unrelated to driving, as most of the country has done, and provide "safety valves 

from mandatory minimum sentences. 
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ANALYSIS 

Lacking an individual income tax and featur-

ing a hot climate, Florida has long enjoyed 

substantial in-migration of well-off retirees. 

But as we've noted in the past, the state 

attracts more than seniors, as others vote with 

their feet for good weather and the increased 

opportunity afforded by Florida's freer soci-
ety. Florida does especially well on economic 

freedom, and even more soon fiscal policy. 

Indeed, it isour top state on both. Regulatory 

policy is improved but mediocre compared 

with the fiscal side. Florida's personal free-

dom has lagged in the past; however, it has 

improved a lot since 2014. 

Florida's state-level tax collections are more 
than 1.5 standard deviations below the nation-

al average, whereas its local tax collections 

are a little lower than average. Florida's fiscal 

decentralization does not offer a great deal 

of choice to homeowners, however, because 

the state has only about half an effective 

competing jurisdiction per 100 square miles. 

Government consumption and debt are lower 

than average. Government employment is 

much below average, falling from 11.2 percent 

of private employment in 2010 to 8.3 percent 

in 2019. 

Florida's regulatory policy is middling relative 
to other states but has improved in absolute 

terms, leaving aside federalized policies. 

Despite the temptations posed by high hous-

ing demand, homeowners have been unable 

to enact exclusionary zoning on anything like 

the levels of California or New Hampshire. Our 

two measures of local zoning give a split judg-

ment on just how restrictive Florida is. Land-

use regulation appears to be a major political 

issue, but the courts have tools to restrain 

local governments, as the state has a particu-

larly strong regulatory takings law. Florida has 

gone further than just about any other state 

to tighten criteria for eminent domain. It does 

have a law restricting employers from banning 

guns on certain company property, such as 

parking lots, which violates employers prop-

erty rights. Labor law is also above average 

because of a right-to-work law, but the state 

has a minimum wage ($10 per hour in 2021). 

Regulations on managed health care plans are 

among the worst in the country, with stand-

ing referrals, direct access to specialists, and 

a ban on financial incentives to providers. 

Cable and telecommunications are partially 

deregulated. The civil liability system is better 

than average and has improved significantly 

since the 2000s. As we long recommended, 

the state finally reformed its homeowners 

insurance sector along competitive lines in 

2017, and it also opened up auto insurance 

rate setting slightly in 2018. On the other side 

of the ledger, the state is far below average on 

occupational freedom and has a certificate-

of-need law for hospitals. Physician assistants 

are now free to prescribe, but nurse practi-

tioners and dental hygienists are not yet free 

from independent practice limitations. 

After falling relative to other states for a 

decade, Florida has improved its personal 

freedom score with big jumps in 2014 and 

2015. It is now well above average. Part of this 

bump was because of the Supreme Courts 

nationalization of same-sex marriage. Before 

that decision, Florida did not recognize any 

kind of same-sex partnership, and it banned 

private contracts similar to marriage with 

a super-DOMA (Defense of Marriage Act). 

Florida also reformed its civil asset forfeiture 

regime in 2016, including requiring proof 

beyond a reasonable doubt' for forfeitures. 

On the downside, the state's crime-adjusted 

incarceration rate has fallen a bit from its high 

but is still a lot worse than average (although 

criminal justice reform efforts promise help 

on that front). Arrests for victimless crimes 

have fallen significantly. Florida is one of the 

top states for educational freedom, although 

homeschool regulations remain substantial. 

The cannabis regime is largely unreformed 

despite recent liberalization of medical 

marijuana policy (which we recommended 

in the fourth edition), whereas alcohol is 
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lightly regulated despite beer and wine taxes 

being a bit high. Gun rights are mediocre and 

became more restrictive in 2018, as the state 

has waiting periods for handguns, local dealer 

licensing, and virtually no open carry. It does 

have a "Stand Your Ground" law and protects 

the right to use sound suppressors. Tobacco 

freedom is middling. Automated license plate 

reader data use and retention have been 

partially reformed. The state takes DNA from 

arrestees without a probable cause hearing. 
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GEORGIA 
2019 RANK 

8th 

FISCAL 

REGULATORY 

PERSONAL 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Kemp 

POLICY RECOMMENDATIONS 

2019 

Kemp 

2020 

10 

20 
Z 

30 

40 

50 

2017 

Deal 

Fiscal: Phase out state-level business subsidies and prohibit them at the local level. 

Regulatory: Liberalize health care professions even more: (a) permit independent nurse 

practitioner practice with prescription authority, (b) allow dental hygienists to clean teeth 

wholly independently of dentist supervision, and (c) allow physician assistants to prescribe 

on all schedules. 

Personal: Reform civil asset forfeiture by putting the burden of proof on the government, 

requiring evidence beyond a reasonable doubt that the property was the product of crimi-

nal activity, sending forfeiture proceeds to the general fund, and requiring all equitable 

sharing revenues to meet state standards. 
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ANALYSIS 

Georgia has been one of the fastest-

growing southern states, likely because of its 

strong performance on economic freedom. 

Economic freedom also drove the state's high 

overall freedom ranking. However, the state 

performs poorly on personal freedom despite 

some consistent absolute improvements 

since 2006 (even without considering the 

post-obergefell bump because of the feder-

alization of marriage policy). 

State and local taxes were 8.3 percent of 

adjusted personal income, well below the 

national average. At 4.6 percent of personal 

income, state tax collections are significantly 

below the national average, whereas local 

taxes-3.7 percent of income—are average. 

Like most southern states, Georgia has fewer 

than one effective competing local govern-

ment per 100 square miles, which reduces 

the benefit from its fiscal decentralization. 

Government consumption and debt are sub-

stantially lower than average. Government 

employment used to be around the national 

average, but Georgia has brought it down 

from 13.2 percent of private employment in 

2010 to 10.4 percent in 2019, more than a 

standard deviation better than average. 

Like other conservative southern states, 

Georgia does well on labor and land-use 

policy. It has a right-to-work law, no minimum 

wage, relaxed workers' compensation regula-

tions, and moderate zoning. It has deregu-

lated telecommunications and enacted 

statewide video franchising. Unlike some 

other states in its neighborhood, however, 

Georgia also enjoys a relatively good civil 

liability system. The one regulatory policy 

area where Georgia does somewhat poorly is 

occupational freedom. The extent of licens-

ing grew most significantly in 2011 and 2014, 

and health care professions face generally 

tight scope-of-practice rules, though Georgia 

joined the Nurse Licensure Compact and 

gave dental hygienists some independent 

practice freedom in 2017. The state also main-

tains certificate-of-need laws for hospitals 

and moving companies. 

On personal freedom, Georgia is about 

what one would expect from a conserva-

tive southern state. Its incarceration rates 

are very high, even adjusted for crime rates, 

although victimless crime arrests have fallen 

and are lower than average. Civil asset forfei-

ture is unreformed, though equitable shar-

ing has declined in recent years, as in most 

other states. The burden of proof remains 

on innocent owners, all proceeds go to law 

enforcement, and some actions require only 

probable cause to show that the property 

is subject to forfeiture. It is one of the worst 

states for cannabis and gambling. Yet, it is 

one of the best states for educational free-

dom, scores well on gun rights, and lightly 

regulates tobacco use compared with most 

other states. It has the lowest cigarette taxes 

as of 2021. It was one of the worst states for 

marriage freedom, but the state has ben-

efited from the obergefell decision. 
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HAWAII 
2019 RANK 

49th 

FISCAL 

REGULATORY 

PERSONAL 

10 

4*4  

  20 
Z 

  30 

40 

50 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

lye 

POLICY RECOMMENDATIONS 

2019 

lye 

2017 

lye 

Fiscal: Local government looks quite inefficient. The state spends far more than the 

national average on air transportation, sanitation and sewerage, parks and recreation, pub-

lic buildings, health and hospitals, and interest payments. Cut spending in these areas and 

cut local taxes. 

Regulatory: Relax the state's extreme land-use regulations. Allow residential uses on land 

deemed "agricultural," and eliminate either state or county review, which are duplicative. 

Personal: Legalize sale and possession of recreational marijuana 
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ANALYSIS 

Hawaii has long had one of the lowest levels 

of economic freedom in the country, but it 

has also slid behind on personal freedom. 

Thus, it isn't surprising that Hawaii is now the 

second least-free state in the Union. Even 

with its huge locational rents, Hawaii has 

experienced a net outflow of residents to the 

rest of the United States since at least the 

beginning of the past decade. 

Hawaii's fiscal policy is decidedly tax and 

spend. State-level taxes rose from an already 

high estimated 8.3 percent of personal 

income in FY 2009 to 10.5 percent in FY 

2020. Local government also taxes at a very 

high level given how little it has to do (state 

government runs schools). Government 

debt is much higher than the national aver-

age. Government employment is at about 

the national average, as is government GDP 

share. 

Hawaii does poorly in almost every area 

of regulatory policy, but its two worst 

categories are land-use and labor-market 

freedom. It has among the strictest restric-

tions on residential building in the country. 

Eminent domain abuse is unchecked by law. 

Fortunately, the state doesn't have rent con-
trol, despite discussions in the legislature. It 

has a minimum wage that was fairly modest 

at $7.25 per hour as recently as 2014, but it 

has been raised on a schedule since then and 

now stands at $10.10 per hour in 2021. It has 

no right-to-work law, and it has strict work-

ers' compensation mandates, a short-term 

disability insurance mandate, and a stricter-

than-federal anti-discrimination law. Hawaii 

is about average for occupational freedom. 

It has a hospital certificate-of-need require-

ment, strict insurance regulations, a price-

gouging law, and a general "unfair sales" law 

(you are not allowed to sell at prices that 

are "too low"). We show a sustained and 

substantial improvement in the quality of 

Hawaii's civil liability system, which rose from 

about average in 2000 to well above aver-

age by 2017. This result came about because 

of increasing scores on the Chamber of 

Commerce survey of businesses and shrink-

age in the size of the legal sector relative to 

the economy, whether measured by number 

of lawyers or legal services share of GDR 

Hawaii is now one of the worst states on 

personal freedom despite being one of the 

better states in the incarceration and victim-

less crimes category. It enjoys incarceration 

and drug enforcement rates that are well 

below average, while other victimless crime 

arrest rates have also improved. Hawaii has a 

worse-than-average civil asset forfeiture law. 

Tobacco freedom is among the lowest in the 

country, with extremely high cigarette taxes, 

draconian smoking bans on private property, 

and significant local e-cigarette regulation. 

The state has virtually no legal gambling, 

other than social home games. It has along-

standing and permissive medical cannabis 

law, but implementation was slow, with dis-

pensary sales starting only in 2017 following 

a law passed in 2015. Possession was finally 

decriminalized in 2019. Alcohol freedom is 

better than average, especially with grocery 

store sales of wine and spirits and no state 

involvement in distribution, but beer taxes 

are high. The protection of gun rights is the 

worst in the country. It is virtually impossible 

to get a concealed-carry license, all Class Ill 

weapons are banned, there is comprehensive 

registration and purchase permitting of fire-

arms, dealers are licensed, "assault weapons" 

are banned, large-capacity firearm maga-

zines are banned, and so on. Hawaii does not 

require helmets for adult motorcycle riders. 
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IDAHO 
2019 RANK 

10th 

FISCAL 

REGULATORY 

PERSONAL 

10 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Little 

POLICY RECOMMENDATIONS 

2019 

Little 

2020 

20 
Z 

30 

40 

50 

2017 

Otter 

Fiscal: Comprehensively decentralize power by making it easy for new municipalities 

to incorporate and secede from existing ones, shifting responsibilities from counties to 

municipalities, freeing up local property tax-varying power, and reducing state aid to 

schools so that localities rely on their own tax base. The last move will also allow the state 

to cut taxes, particularly the general sales tax, which will give localities more tax room. 

Regulatory: Make workers' compensation insurance voluntary and privatize the state fund. 

Personal: Eliminate or reduce mandatory minimums for nonviolent offenses to reduce the 

incarceration rate. Allow currently imprisoned offenders to petition for release under the 

new guidelines. 
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ANALYSIS 

Idaho is one of the most economically and 

socially conservative states in the country. 

As a result, it is perhaps unsurprising that it 

is a top-10 state for economic freedom and 

a bottom-10 state for personal freedom. 

The state continues to enjoy substantial in-

migration, primarily from the less free West 

Coast. It is also one of the least cronyist 

states in the Union. 

Idaho's fiscal policy has been improving over 

time, but it remains a weak spot in certain 

respects. State-level tax collections as a share 

of income have settled consistently below 

6.0 percent in the 2010s, at least half a per-

centage point below where they averaged in 

the first decade of the century. Local taxes 

are well below the national average at 2.8 

percent of adjusted personal income. Local 

governments are territorially large: Idaho has 

only about one effective competing jurisdic-

tion per 400 square miles. Government debt 

is 2 standard deviations below the national 

average. Government GDP share has shrunk 

from 12.1 percent of income in 2000 to 9.8 

percent in 2019. However, government 

employment is about average. 

Idaho does well across the board on regula-

tory policy, earning its second-place ranking. 

It is one of the best states for occupational 

freedom, but since 2009, the state has begun 

to license more occupations. Nurse practitio-

ner independence is protected, and physician 

assistants have full prescribing authority. It is 

one of the very best states for insurance free-

dom. There is no certificate-of-need require-

ment for hospitals or moving companies, and 

direct auto sales are legal under some condi-

tions. In 2018, Idaho repealed its sales below 

cost laws. The state's civil liability system is 

one of the best, and the state also scores well 

above average on labor law, with a right-to-

work law. Workers compensation mandates, 

though, are strict. Despite its huge influx of 

new residents during the past two decades, 

Idaho held the line on land-use controls for a 

longtime. But it is middling relative to other 

states, and we have seen evidence that new 

building restrictions have started to come 

into force since 2006. The state has done lit-

tle to curb eminent domain abuse. Statewide 

video franchising was enacted in 2012, and 

telecommunications rate review was liberal-

ized in 2005. 

Idaho is among the worst states outside 

the Deep South on criminal justice policy. 

Crime-adjusted incarceration rates are nearly 

a standard deviation above the historical 

national average, and the drug enforcement 

rate is high and rising. Nondrug victimless 

crime arrests are better than average, sug-

gesting that the state's biggest problem is 

sentencing. Idaho is also much less free than 

average for alcohol and gambling. Taxes on 

spirits are especially high. Tobacco freedom 

is much higher than average: cigarette taxes 

are low, and the state has no smoking ban for 

bars. Homeschooling and private schooling 

are almost unregulated, but the state has 

no private school choice programs. It has a 

religious freedom restoration act. Gun rights 

are much better than average, and they 

improved in 2015 when the state passed leg-

islation allowing concealed carry without a 

permit for residents over 21 years of age and 

in 2018 when the legislature specified no duty 

to retreat when engaging in self-defense 

outside the home. The state does have a 

stricter-than-federal minimum age to possess 

firearms. 
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ILLINOIS 
2019 RANK 

37th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Pritzker 

POLICY RECOMMENDATIONS 

10 

2015 

2019 

Pritzker 

40 

50 

2020 

2017 

Rauner 

Fiscal: Reform the retirement systems of localities to reduce local taxes, which are sky-

high. 

Regulatory: Reform the civil liability system by capping punitive damages, setting the 

standard for punitive damages at "beyond a reasonable doubt," and abolishing joint and 

several liability. 

Personal: If serious about reducing smoking, preempt local flavored e-cigarette sales bans 

and vaping bans in bars and restaurants. 
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ANALYSIS 

Illinois used to be a relatively decent state 

for economic freedom, although it almost 

always did much better on fiscal policy than 

on regulatory policy. But the state has lost 

some of that edge while also, not surprisingly, 

losing some of its economic vitality; its well-

publicized woes with employee retirement 

spending threaten to drive local taxes and 

debt higher. It is also one of the most crony-

ist states. Illinois did post one of the most 

dramatic improvements in personal freedom 

rankings we have ever seen between 2011 and 

2017, and there is some sign that the fiscal 

situation has stabilized. 

In FY 2020, Illinois's state-level taxes were 

about at 21st-century historic averages for 

the state, at 5.6 percent of adjusted personal 

income, and down from highs posted six and 

seven years before. The bigger problem is 

that local taxes are among the worst in the 

country, at 5.1 percent of income. However, 

residents have a good choice among local 

jurisdictions, with almost two effective com-

peting governments per 100 square miles. 

The overall tax burden is 10.7 percent, much 

higher than average. Government GDP is 

quite a bit lower than the national average, 

but debt is quite high at 23.7 percent today, 

well above the average (although down from 

its height during the Great Recession), and 

cash and security assets are mediocre and 

have slid somewhat recently. Government 

employment, at 10.6 percent of private 

employment, remains significantly below the 

national average. 

Regulatory policy has been a dragon Illinois's 

rankings throughout the time series. After 

California, it is the most cronyist state in 

America. It does reasonably well on land-use 

and insurance freedom but quite poorly on 

civil liability and occupational and labor free-

dom. Illinois's land-use freedom, generally 

a strength, has declined overtime as it has 

pretty much everywhere else in the face of 

growing local zoning restrictions. The state's 

minimum wage at $11.00 an hour is now 

higher than it has ever been since 2000 as 

a percentage of the median wage. Unlike its 

neighbors, Illinois is not a right-to-work state. 

Renewable portfolio standards have been 

gradually tightened, raising electricity rates. 

In 2017, the state removed all telecom wireline 

regulatory authority. It had already enacted 

statewide video franchising. Licensing is 

extensive, but most of that growth occurred 

between 2002 and 2007. Nurse practitioners 

are highly constrained. Direct auto sales for 

Tesla were legalized in 2013/14. The state has 

been a fixture on the list of judicial hellholes," 

with Madison and Cook Counties listed in 

2017/18ITh Illinois is one of the few states that 

have apparently not improved their tort sys-

tems at all during the past two decades. 

Illinois was long our bête noire on personal 

freedom, but that has dramatically changed 

with federal court decisions that have over-

turned some extreme restrictions on gun 

rights, the legalization of same-sex marriage, 

marijuana reform, and the availability of driv-

er's licenses to people without Social Security 

numbers. It is now comfortably in the middle 

of the pack. Illinois's new concealed-carry 

law, begrudgingly enacted by the legislature, 

is technically shall-issue but remains one of 

the country's strictest. The state still has local 

"assault weapon" and large-capacity firearm 

magazine bans, waiting periods for gun pur-

chases, background checks for private sales, 

permitting of buyers for some weapons, local 

registration of some firearms, mandatory 

locking devices, and so on. Even fireworks are 

heavily regulated. Alcohol freedom is better 

than average, with no state role in distribu-

tion and wine and spirits available in grocery 

stores. Beer and wine taxes are decent, but 

spirits taxes are high. Formerly one of the 

most restrictive states for cannabis, Illinois 

173. Judicial Hellholes program website, www.iudicialbeUholes.org. Also see Judicial He//holes 2017-2ole (Washington: 

American Tort Reform Foundation, 2017). 

STATE PROFILES 183 

190

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 191 of 446



became the very first to legalize cultivation 

and sale through the legislative process (as 

opposed to ballot initiative) in 2019. Legal 

gambling is expansive, and the state is near 

the top in this category. Educational freedom 

is reasonably good, as virtually no restrictions 

are placed on homeschools or private schools. 

And the state has intradistrict school choice 

and expanded a tax deduction law for parents' 

educational expenses in 2017. Smoking bans 

are comprehensive, and cigarette taxes are 

among the very highest anywhere ($7.16 per 

pack in Chicago). Civil asset forfeiture was 

partially reformed in 2017. Illinois is in the mid-

dle of the pack on incarceration and arrests 

for the victimless crime category. Drug arrest 

rates are now below the national historical 

average after having been more than 5 stan-

dard deviations higher as recently as 2007. 
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INDIANA 
2019 RANK 

6th 

FISCAL   10 
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PARTY CONTROL 

OR •D 2021 

Holcomb 

POLICY RECOMMENDATIONS 

2019 

Holcomb 

2017 

Holcomb 

Fiscal: Reduce debt and sales and income taxes by cutting spending on health and hos-

pitals, housing, libraries, and interest on the debt, areas where Indiana spends more than 

average. 

Regulatory: Allow independent nurse practitioner practice with full prescription authority. 

Personal: Decriminalize marijuana possession. 
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ANALYSIS 

Indiana has quietly built a record as one of 

America's freest states and the freest state 

in the Great Lakes region, though Michigan 

'snow close. Hoosiers enjoy top scores on all 

three dimensions of freedom, with regula-

tory policy a particular area of excellence. 

Although it has still experienced small net 

outmigration to the rest of the country 

during the past 20 years, its record in that 

department has been better than that of any 

other of the eight Great Lakes states, and its 

economic growth has been better than all its 

neighbors' for at least a decade, 

Although Indiana's fiscal policy deteriorated 

quite a bit between FY 2001 and FY 2005, 

it has made a good recovery since then. 

Local taxes have fallen from 4.6 percent of 

income in FY 2010 to 2.7 percent in FY 2020, 

and state taxes have edged down as well. 

Government debt, GDP, and employment 

have fallen during that period, but so have 

cash and security assets. 

Although the PPACA disproportionately 

harmed the state because of its previously 

fairly free-market health insurance policies, 

Indiana has maintained the elements of a 

solid regulatory policy as far as it can. Land-

use freedom is high overall, although one of 

our two proxies of local zoning restrictions 

shows substantial, unabated growth in strin-

gency since 2000. The state also prohibits 

employers from banning guns on certain 

company property, and it could do more to 

reform eminent domain. The state passed 

right-to-work legislation in 2012 and has 

resisted increasing the minimum wage above 

the federal mark since 2010. It is a model 

state for telecommunications deregulation. 

Occupational freedom is extensive, though 

not for second-line health care professions. 

The state did legalize some autonomy for 

dental hygienists in 2018 and joined the Nurse 

Licensure Compact in 2019. Unfortunately, 

Indiana adopted a new certificate-of-need 

law for hospitals in 2018; it already had one 

for moving companies. Insurance freedom is 

above average. Direct auto sales, which were 

previously allowed under some circum-

stances, have now been completely banned. 

The civil liability system shows steady 

improvement during the past decade and is 

slightly better than average. 

Indiana has more personal freedom than 

most other conservative states. It was forced 

to legalize same-sex marriage in 2014 but 

never had an oppressive super-DOMA. Gun 

rights are fairly secure, especially for con-

cealed carry, but the state has stricter-than-

federal minimum age limits for possession 

and dealer licensing. The ban on short-

barreled shotguns was eliminated in 2015. 

Victimless crime arrests are fairly low, but 

the incarceration rate is higher than average, 

adjusted for crime rates. Educational free-

dom is excellent, and the state posted major 

gains in 2011 with a new statewide voucher 

law and a limited scholarship tax-credit law. 

The state's civil asset forfeiture law is fairly 

good, although it is sometimes circumvented 

through equitable sharing. Smoking bans 

have not gone quite as far as in other states. 

Marijuana freedom is virtually nonexistent, 

but alcohol freedom has been improving 

consistently in the past few years. The state 

now has direct-to-consumer wine shipments, 

and it legalized off-premises Sunday sales 

and happy hours in 2018, while alcohol taxes 

are low. Casino gambling has fallen off over 

time, perhaps reflecting regulatory barriers to 

innovation in this sector. 
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IOWA 
2019 RANK 

29th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 
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PARTY CONTROL 

OR •D 
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POLICY RECOMMENDATIONS 

2010 

YEAR 

2015 2020 

2019 

Reynolds 

20 
Z 

40 

2017 

Reynolds 

Fiscal: Trim spending in areas where the state spends more than the national average— 

education (especially higher education), hospitals, highways, parking lots, and sanitation— 

and use the savings to trim property, sales, income, and motor vehicle license taxes. 

Regulatory: Repeal certificate-of-need requirements for new hospital construction and for 

moving companies. 

Personal: Adopt constitutional carry and legalize Class Ill weapons. 
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ANALYSIS 

Like other midwestern states, Iowa has long 

been a standout on regulatory freedom. Even 

though the state has moved right in recent 

years, it is one of just a few states whose fis-

cal situation has deteriorated during the past 

decade. As a result, its fiscal policy ranking 

has cratered. Not so long ago, Iowa was a 

top-10 state on overall freedom, but its com-

petitive policy advantages have faded. 

Both state and local tax burdens are above 

average in Iowa. Iowans pay 10.6 percent of 

adjusted personal income to government, 

similar to the figure in California. The state 

tax burden rose from 5.7 percent in FY 2011 

to 6.4 percent in FY 2020. Government GDP 

share is higher now than in 2000 (12.0 per-

cent versus 11.5 percent). Debt is quite low, 

however. Government employment is about 

average: 13.3 percent of private employment 

in 2016. 

Iowa has consistently stood out as a leading 

state on regulatory policy. Land-use freedom 

is much better than average, although the 

state hasn't done as much as some oth-

ers about eminent domain for private gain, 

and like everywhere else, local zoning has 

become tighter. It is a right-to-work state 

without a minimum wage, and workers' 

compensation-mandated coverages were 

liberalized slightly in 2008. Unlike most other 

states, Iowa doesn't mandate standing refer-

rals or direct access to specialists in health 

plans. In 2017, telecom wireline regulatory 

authority was fully removed, and the state 

has statewide video franchising as well. 

Occupational freedom is about average and 

has fallen over time because of the licensing 

of new occupations, especially between 2005 

and 2009 and again in 2016. Iowa has certif-

icate-of-need laws for hospital construction 

and moving companies. Insurance freedom 

rose with a switch back to "use and file" in 

2018. The civil liability system is rated well 

above average and has generally improved. 

On the personal freedom side, incarceration 

and victimless crime arrest rates are now 

about average, as other states have caught 

up with Iowa's previously relatively liberal 

approach. Iowa suspends driver's licenses 

for drug offenses unrelated to driving but 

has low prison collect call rates. Educational 

freedom is somewhat high because the state 

has a long-standing tax-credit scholarship 

program as well as interdistrict public school 

choice. Homeschooling was significantly 

liberalized in 2013. However, private schools 

are tightly regulated, with mandatory state 

approval, teacher licensure, and detailed cur-

riculum control. Gambling freedom is high, 

and the state legalized some online betting in 

2019. Marijuana freedom is sharply limited; a 

single marijuana offense not involving minors 

can carry up to 50 years of prison time. For 

a rural state, Iowa does not do very well on 

gun freedoms compared with most other 

states, but it has liberalized in recent years. 

Sound suppressors were legalized in 2016 

and Stand Your Ground was enacted in 2017. 

Open carry requires a license, and the state 

has a stricter-than-federal minimum age to 

purchase a firearm. Iowa has no legal require-

ment for motorcyclists to wear a helmet. 

Alcohol freedom is mediocre because of state 

involvement in wholesaling and high distilled 

spirits taxes. 
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KANSAS 
2019 RANK 

27th 

FISCAL 

REGULATORY 

PERSONAL   40 
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PARTY CONTROL 

OR •D 2021 
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POLICY RECOMMENDATIONS 

2019 

Kelly 

20 
Z 

30 

2017 

Brownback 

Fiscal: Cut spending on hospitals, where the state spends more than twice as much as 

the national average, as a percentage of income. Also cut spending on education, public 

buildings, libraries, and utilities, areas where the state spends a little more than the aver-

age. Cuts could be made in part through privatizations of hospitals and utilities. Reduce 

government employment to bring it closer to the national average. 

Regulatory: Legalize independent nurse practitioner practice with full prescription author-

ity,join the Nurse Licensure Compact, and enact a nursing consultation exception for 

interstate practice. 

Personal: Follow the successful 2018 passage of transparency requirements with aggres-

sive civil asset forfeiture reform consistent with the state's moderate criminal justice 

regime by mandating a criminal conviction before property can be forfeited. 
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ANALYSIS 

Kansas has had a turbulent freedom record of 

late, bouncing around quite a bit year to year. 

Although the state tumbled 16 places on the 

overall freedom ranking between 2014 and 

2019, the actual absolute loss in overall free-

dom was quite small. However, most other 

states gained significantly in freedom during 

this period. Whereas personal freedom and 

regulatory policy have been buoyant, fiscal 

policy has deteriorated since 2015. 

Kansas made national news with its fiscal 

policy in 2013/14. The state's tax cuts were 

large and reduced the state tax burden 

from 5.5 percent of income to 5.1 percent, 

but the next year's tax hikes bumped that 

figure back up to 5.4 percent, just under the 

national average. Then, further tax increases 

in FY 2019 and FY 2020 boosted the tax 

burden to 6.2 percent of income, higher 

than the national average. Kansas's local tax 

burden (4.0 percent of income) is right at 

the national average. Thus, Kansas is today 

a high-tax state. Government employment 

is much higher than average (14.7 percent of 

private employment). Government consump-

tion and investment is about average, at 

10.7 percent of income, and hasn't changed 

much in a decade. Government debt peaked 

at 27.0 percent of income in FY 2010 and is 

now down around 18.0 percent, just under the 

national average. 

Kansas is again our number one state on 

regulatory policy, as it has been through most 

of the past two decades. Land-use freedom 

is high, even though local zoning restrictions 

have grown. The state had enacted stricter-

than-normal renewable portfolio standards 

in 2009, presumably as a sop to the wind 

industry, but those standards were made vol-

untary by legislation passed in 2015. Kansas 

has a right-to-work law and no state-level 

minimum wage, but it does have a law limit-

ing employers from banning guns in com-

pany parking lots. The civil liability system 

is much better than average. In 2011, a major 

telecommunications deregulation bill passed. 

Occupational freedom is traditionally high, 

except for nurses. By any measure, the extent 

of licensing is just about the lowest in the 

country. The state has no hospital certificate-

of-need law. It has a price-gouging law, as 

well as a Depression-era law licensing moving 

companies. Kansas has none of the optional 

health insurance mandates we track in the 

PPACA era. 

Kansas has been better than most other 

conservative states on criminal justice, but 

the incarceration rate has crept up a bit over 

time. Its victimless crime arrest rates, though, 

have edged down. The state doesn't suspend 

driver's licenses for drug offenses unrelated 

to driving, and its prison collect call rate is 

relatively affordable. Marijuana sentenc-

ing policies are actually milder than in most 

states, but the state has made no progress on 

more thoroughgoing reform. Social gambling 

is still illegal, but the state has casinos now. 

Kansas is still the best state in the country for 

gun rights. Permitless open carry was legal-

ized in 2013, and permitless concealed carry 

was enacted in 2015. Educational freedom 

is about average after improving in 2013/14 

with a new, albeit modest, tax-credit schol-

arship law. However, nonsectarian private 

schools are tightly regulated: they must get 

state approval and must hire only licensed 

teachers. Smoking bans are comprehen-

sive, but cigarette taxes are not very high 

by today's standards. Localities haven't yet 

banned the sale of flavored e-liquids. Alcohol 

is much less regulated than it was in the days 

when Kansas banned bars, and taxes are 

low. But you still can't get wine or spirits in 

grocery stores, and there are local blue laws. 

The state liberalized the sale of stronger 

beer in grocery stores in 2017. Its civil asset 

forfeiture regime has improved, especially 

with the 2018 passage of sound transpar-

ency requirements, but it is still one of the 

worst in the country. The state takes in more 

than the average state in civil asset forfeiture 

equitable sharing funds. Kansas's personal 

freedom ranking benefited from having been 

forced to legalize same-sex marriage, a move 

that also overturned the state's oppressive 

super-DOMA law. 

STATE PROFILES 191 

198

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 199 of 446



KENTUCKY 
2019 RANK 

25th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 2005 2010 

YEAR 

10 

2015 

PARTY CONTROL 

OR •D 2021 

Beshear 

POLICY RECOMMENDATIONS 

2019 

Bevin 

2020 

20 
z 

30 

40 

50 

2017 

Bevin 

Fiscal: To reduce debt, tighten the rules for municipal bond issuance and cut spending, 

particularly on higher education, central staff, hospitals, highways, parking lots, and the 

Office of Unemployment Insurance. 

Regulatory: Improve the health care system for consumers and practitioners alike by 

removing the certificate-of-need law for hospitals and by expanding independent practice 

freedom for nurse practitioners, dental hygienists, and physician assistants. 

Personal: Reform sentencing for nonviolent offenders with an eye toward reducing the 

incarceration rate to the national average, while also enacting a medical marijuana law. 
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ANALYSIS 

Kentucky has long been middling on eco-

nomic freedom and low on personal freedom, 

but between 2015 and 2018 it made notice-

able gains on economic freedom. As a result, 

Kentucky cracked the top half of the overall 

freedom ranking in 2019 for the first time 

since 2000. 

Fiscal policy moved up strongly between 

2013 and 2018. Local taxes have held steady 

at a low rate of 3.1 percent of adjusted 

income, and state taxes have also remained 

consistent at a high level of 6.2 percent of 

adjusted income since 2013. That means the 

state is very fiscally centralized. Government 

debt is also extremely high, at about 27.0 

percent of adjusted personal income. It ranks 

second worst in the country after New York. 

The fiscal policy gains, therefore, have come 

almost entirely from a fall in government 

employment (from 13.5 percent to 12.3 per-

cent of private employment since 2013) and 

in government GDP share (from 11.7 percent 

to 10.1 percent since 2013). The repeal of the 

prevailing wage law in 2017, which we recom-

mended in the fifth edition, may have helped 

here. 

Land-use freedom is relatively broad in 

Kentucky, although eminent domain for pri-

vate gain remains mostly unreformed, and 

zoning restrictions have grown. The state 

has no minimum wage, and it enacted (as we 

suggested in the fourth edition) a right-to-

work law at the beginning of 2017. The state 

has done more than most other low-income 

states to maintain reasonable standards for 

lawsuits, although punitive damages have 

not been reformed. Occupational freedoms 

are mediocre, and the state has a hospital 

certificate-of-need law. Property and casu-

alty rate setting was liberalized substantially 

in 2018. A court struck down the state's anti-

competitive regulations on moving compa-

nies in 2013/14. Telecom wireline regulatory 

authority was removed in 2017, but the state 

still has local cable franchising. 

Kentucky has a lot of room for growth on 

personal freedom despite the bump from 

the Obergefe/I decision because the state 

had a super-DOMA in force. Otherwise, it 

has remained largely stagnant relative to 

other states. An exception is on gun rights, 

where constitutional carry (2019) substan-

tially grew the state's score. Incarceration 

rates are very high and have actually risen 

a bit, although victimless crime arrest rates 

have moved down since the late aughts. Civil 

asset forfeiture is a big problem: state law is 

largely unreformed, and agencies participate 

enthusiastically in equitable sharing takings. 

Cigarette taxes were hiked in 2018, but other-

wise tobacco (and vaping) freedom remains 

relatively good. Educational and alcohol free-

dom scores are low, whereas marijuana and 

gambling freedoms are extremely limited. 

With alcohol, Kentucky has local blue laws, 

very high beer and wine taxes, a total ban on 

direct wine shipment, and no wine or spirits 

in grocery stores. With education, the state 

has no private school choice programs, and it 

recently expanded mandatory schooling to 12 

years. Some raw milk sales are allowed. 
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LOUISIANA 
2019 RANK 

32nd 

FISCAL 10 

20 

REGULATORY ... -  30 
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OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Edwards 

POLICY RECOMMENDATIONS 

2019 

Edwards 

2017 

Edwards 

Fiscal: Cut spending in areas well above the national average: employee retirement, water 

transportation (the state spends five times as much as a share of personal income as Texas 

and more than twice as much as Mississippi), parks and recreation, public welfare opera-

tions, hospitals, employment security administration, fire protection, and general adminis-

tration. Use the proceeds to cut the sales tax, one of the nation's highest. 

Regulatory: Abolish judicial elections and enact punitive damages reforms. 

Personal: Follow localities and decriminalize small-scale possession of marijuana at the 

state level. 
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ANALYSIS 

Louisiana used to be one of the least eco-

nomically free states in the South, butt has 

improved significantly on fiscal policy since 

2008. The state is now in the middle of the 

pack on both economic freedom and per-

sonal freedom. 

Louisiana's state-level tax burden stood 

at 5.0 percent of income in FY 2020, a bit 

below the national average and an increase 

over its 21st-century low of 4.1 percent in FY 

2012. The major increase occurred in FY 2018. 

Meanwhile, local taxes have remained around 

the 21st-century historic average for the 

state, at 4.5 percent of income, a bit higher 

than the national average. Louisianans have 

little choice of local government, with only 

about one competing jurisdiction per 200 

square miles of territory. Government debt 

is about average and has fallen slightly since 

recent peaks during the Great Recession. 

Government employment has fallen signifi-

cantly, from 17.0 percent of private employ-

ment in 2000 to 12.3 percent today. 

Louisiana is one of the better states for 

both land-use and labor-market freedom. 

Zoning is light but growing. The state has a 

right-to-work law and no minimum wage. A 

telecommunications deregulation bill was 

enacted in 2013/14, and the state has long 

had statewide video franchising. Then again, 

occupational freedom is notoriously bad in 

Louisiana (as of this writing, it is still the only 

state to license florists—out of a concern for 

public health and safety, no doubt). Nurses 

and dental hygienists have very little freedom 

of practice, but physician assistants gained 

additional prescription authority in 2018. 

The state has a hospital certificate-of-need 

law, but moving companies do not have to 

get a certificate of public convenience and 

necessity" to open. An unfair" pricing ban 

exists for prices that are too low, and a price-

gouging ban exists for prices that are too 

high. Homeowners insurance rates became 

more subject to regulatory control in 2018. 

Needless to say, Louisiana is one of the most 

cronyist states. Louisiana's court system has 

long been terrible no matter how you mea-

sure it (including enacted tort reforms, survey 

ratings, and the size of the legal sector). 

On personal freedom, Louisiana hasn't seen 

the improvements enjoyed by other states, 

although it did receive a bump from the 

Obergefelf decision. It was dragged down for 

this edition by being the second-worst state 

on criminal justice policy, but this represents 

an improvement over 2016, when it was the 

worst.'74 Crime-adjusted incarceration rates 

are extremely high despite getting better 

since 2016; the state is 1.6 standard devia-

tions above the national mean for our entire 

data set. Drug arrests are also high and 

have not improved despite localities such 

as New Orleans decriminalizing low-level 

possession 175 Louisiana remains subpar 

for marijuana freedom but did cautiously 

expand medical marijuana in 2019. The states 

asset forfeiture law is worse than average. 

It remains a fairly good state for tobacco 

freedom, but smoking bans in bars were 

passed for the first time in 2013/14, and taxes 

went up in 2016. Louisiana is also a standout 

on educational freedom, with some public 

school choice, a very limited voucher law, and 

an expansive tax-credit scholarship program. 

However, private school teachers must be 

licensed. Gambling freedom is extensive. 

Alcohol freedom is high, with moderately 

taxed wine and spirits widely available, and 

the state has eliminated the restriction on 

direct wine shipping. Gun rights are about 

average, as the state makes it almost impos-

sible to get a Class Ill weapon, concealed 

carry is weighed down with limitations, the 

permit cost for concealed carry is high, and a 

stricter-than-federal minimum age exists for 

possession. 

174. Julia ODonaghue,"Here's How Louisiana Sentencing Laws Are Changing under Criminal Justice Reform," Times-
Picayune, June 26, 2017. 

175. New Orleans: Marijuana Arrests Plummet Post-DecriminalLzation,' NORNL, April 12, 2018. 
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MAINE 
2019 RANK 

34th 

FISCAL 

REGULATORY 

PERSONAL 
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POLICY RECOMMENDATIONS 

YEAR 
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Mills 

20 
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2020 

2017 

LePage 

Fiscal: Cut spending on public welfare, financial administration, the employment security 

administration, public buildings, and housing and community development. Maine is one 

of the most free-spending states on public welfare, financial administration, and employ-

ment security operations in the country, and it also spends much more than average on 

public buildings and housing and community development. Also cut individual and corpo-

rate income taxes. 

Regulatory: Roll back exclusionary zoning and enact a housing appeals board like New 

Hampshire's to route regulatory disputes away from the slow court system. 

Personal: Sell off the state liquor stores and replace the markup with a transparent ad 

valorem tax, as Washington has done. Maine could try to compete with New Hampshire on 

convenience, even if not on price. 
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ANALYSIS 

Maine has long been one of the freest states 

in the country personally and one of the least 

free economically—the opposite of states 

such as Alabama and Idaho. Between 2009 

and 2016, the state fell further behind on 

fiscal policy, which contributed to a relative 

decline in overall freedom. Since 2014, abso-

lute freedom has risen in Maine, with the big-

gest gains occurring in 2015, 2016, and 2017. 

Maine's taxes have long been high, crushing 

taxpayers overall at 11.4 percent of adjusted 

personal income and earning the state rank-

ings in the bottom 10 for both state and 

local taxes. State taxes have fallen from their 

heights in the mid-2000s around 7.4 percent 

of adjusted personal income but are still pain-

ful for taxpayers at 6.6 percent today. Local 

taxes are 4.8 percent, again high relative to 

national norms. Mainers have slightly less 

choice of local government than other New 

Englanders, but more than most Americans. 

Government debt is very low, at 13.3 percent 

of income, but cash and security assets 

are also on the low side, at 14.0 percent of 

income. Government employment is down 

to 11.5 percent of private employment (from 

a peak of 12.9 percent in 2010), and govern-

ment consumption plus investment is now 

just 9.3 percent of income, below the national 

average. 

Maine was long a poor state on regulatory 

freedom, always staying in the bottom 10 

until 2016. Since 2014, it has improved slight-

ly. It is one of the most regulated states for 

land use. The court cases measure shows it 

as the worst in the country and getting worse 

all the time, whereas the Wharton Residential 

Land Use Regulation Index (WRLURI) sug-

gests some improvement since 2005. Maine 

has one of the most extreme renewable port-

folio standards in the country, by our measure 

(bested in 2019 by Vermont). Maine enacted 

a substantially higher minimum wage in 2018 

(rising further to $12.15 in 2021) and has no 

right-to-work law. Telecom wireline regula-

tory authority has been removed (in 2016). 

Different measures of occupational freedoms 

give a conflicting picture of that policy, but 

there is no doubt that Maine allows more 

scope of practice to second-line health 

professions than just about any other state. 

Freedom from abusive lawsuits is above aver-

age and has improved steadily overtime. The 

state has a certificate-of-need law for hos-

pitals but not one for movers. It has a price-

gouging law and a general law against sales 

below cost. So remember not to price your 

goods either higher or lower than the state 

legislature deems acceptable. 

Maine is a leading state for criminal justice. 

It has very low incarceration rates-2 stan-

dard deviations better than the national 

average—and a better-than-average civil 

asset forfeiture law. Prison collect call rates, 

though, are high. Maine is a progressive 

state despite its sound gun laws (including 

concealed carry without a permit, enacted 

in 2015); it therefore allows marijuana rights 

(recreational possession became legal for 

adults over 21 years of age in 2016 and sale in 

2019) and same-sex marriage (legalized by 

ballot initiative in 2012). It is, in brief, a very 

civil libertarian state. However, tobacco con-

sumers will face punishingly high taxes ($2 

a pack in 2021) and have been evicted from 

commercial private property by penalty of 

law. Educational freedom is also low despite 

having a limited voucher program. The state 

regulates private schools to the hilt: teacher 

licensing, detailed curriculum control, and 

state approval. However, some towns can 

"tuition out" to private schools, a form of 

voucher law that has been on the books for 

decades. Limited public school choice was 

enacted in 2011/12. We also show gambling 

freedom increasing overtime, as the legal 

industry has expanded. Alcohol freedom is 

about average because of state monopoliza-

tion of wine and spirits retailing, not to men-

tion high beer taxes. Distilled spirits markups 

were raised substantially in 2018. But raw 

milk sales are legal. 
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MARYLAND 
2019 RANK 

45th 
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POLICY RECOMMENDATIONS 
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2019 
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2017 

Hogan 

Fiscal: Trim spending in areas noticeably above national averages, such as housing and 

community development, fire protection, public buildings, parks and recreation, and sani-

tation. Cut local property taxes. 

Regulatory: End rent control 

Personal: Allow sales of wine and spirits in grocery stores statewide. 
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ANALYSIS 

Maryland is one of the least free states in the 

country, and it has had this status since the 

beginning of our time series in 2000. It per-

forms especially poorly on regulatory policy 

and has also slipped considerably on fiscal 

policy since 2000. It does enjoy locational 

rents from its proximity to Washington, D.C. 

One bright spot for the state is that its per-

sonal freedom rank has gradually increased 

overtime from its cellar-dwelling slot in 

2000. 

Maryland's overall tax burden is higher than 

average at 10.6 percent of income and has 

risen overtime, especially in 2012 and 2016. 

Local taxes are much higher than average 

at 4.7 percent of adjusted personal income, 

while state taxes are a bit above at 5.9 per-

cent. This situation would make for a favor-

able degree of fiscal decentralization, but 

Marylanders do not have much choice in local 

government, with only one competing juris-

diction per 200 square miles. It is less indebt-

ed than other states, though it also enjoys a 

lower cash and security balance and features 

lower government employment at 10.8 per-

cent of private employment, as well as very 

low government GDP share at 8.5 percent of 

income. In general, the state's debt and asset 

position has deteriorated since the aughts, 

whereas government GDP and employment 

have improved a bit. 

Maryland is the third-worst state on the most 

important component of regulatory policy, 

land-use freedom. Zoning restrictions are 

extensive, eminent domain abuse is mostly 

unchecked, and some local rent control 

exists. Its renewable portfolio standard has 

become consistently worse. At least it doesn't 

mandate free speech on private property. The 

state enacted a new minimum wage in 2013, 

and as a ratio to median wage it has risen 

most years since then (it is $11.75 per hour as 

of 2021). Maryland has no right-to-work law. 

Health insurance mandates are extensive. 

Telecommunications regulation is unre-

formed. Occupational freedom is extremely 

low. By one measure (index of statutory 

mentions of regulatory keywords), Maryland 

has one of the highest figures for licensed 

occupations in the country, and it is one of 

the most cronyist states. However, nurse 

practitioners were freed for independent 

practice in 2015, and physician assistants and 

dental hygienists have some freedom as well. 

Maryland has a hospital certificate-of-need 

law but no such law for movers. Personal auto 

rates became more tightly regulated ("prior 

approval") in 2018. The state has both gen-

eral and gasoline-focused laws against sales 

below cost. Its tort system is only about aver-

age, and unlike most states, it has shown no 

improvement since the early 2000s. 

Reform efforts have helped improve 

Maryland's criminal justice score. The state 

passed the Justice Reinvestment Act in 2016, 

which eliminated mandatory minimums and 

reduced sentences for certain drug offenses. 

Crime-adjusted incarceration rates are now 

finally well below the 21st-century national 

average. The drug enforcement rate fell from 

13.2 percent at its peak in 2007 to its to-date 

low of 4.0 percent in 2019. The state's asset 

forfeiture regime has traditionally been 

slightly above average, but it got significantly 

better in 2016 with reform that required 

government to provide "clear and convinc-

ing evidence" to seize property. Smoking 

bans are comprehensive, and cigarette taxes 

are high, encouraging smuggling. Tobacco 

prohibition was enacted for adults under 

21 in 2019. Educational freedom is among 

the lowest in the country. Homeschools and 

private schools are tightly regulated, the 

latter more so (mandatory state approval 

and teacher licensing). The state raised the 

years of compulsory schooling from 11 to 12 

in 2014 and then to 13 in 2017. However, it did 

enact a limited voucher law in 2016. Maryland 

raised its travel freedom score by allowing 

people without Social Security numbers to 

get driver's licenses in 2013/14. It also raised 
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its marijuana freedom score substantially 

by enacting a real" medical marijuana law 

and decriminalizing small-scale possession. 

Alcohol freedom is decent because of priva-

tization and low taxes; however, beer taxes 

were hiked substantially during 2011-2014. 

Direct wine shipments are legal. The state 

has sharply limited firearms freedom, and it 

is now a bottom-five state in this category. 

It mandates locking devices, registers hand-

gun owners, requires licensing with safety 

training for handgun purchasers, licenses 

dealers, bans possession for those under 21 

years of age, bans certain types of guns and 

magazines, and makes it extremely difficult 

to get permission to carry in public. Gambling 

freedom is substantial, and the industry has 

grown in recent years. 
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MASSACHUSETTS 
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POLICY RECOMMENDATIONS 

2019 

Baker 

2017 

Baker 

Fiscal: Massachusetts spends more than twice the national average on housing and com-

munity development. It also spends a great deal on public welfare operations, interest pay-

ments, and miscellaneous commercial activities. Cut these areas and pay down debt and 

build up cash assets. 

Regulatory: Repeal outdated and cronyist regulations, such as the price-gouging law, 

the sales-below-cost laws, moving company licensure, and the certificate-of-need law for 

hospitals. 

Personal: Make the civil asset forfeiture regime consistent with its top criminal justice 

score by requiring a criminal conviction before forfeiture and banning equitable sharing 

that does not comply with this standard. 
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ANALYSIS 

Massachusetts has long had a better eco-

nomic policy regime than one would expect 

given its strongly left-of-center electorate, 

and one of the better records on personal 

freedom, particularly for criminal justice. It 

suffers, though, from an onerous regulatory 

system and some relative decline on personal 

freedom that has harmed its overall ranking. 

On fiscal policy, the nickname Taxachusetts" 

is a bit of a misnomer. Massachusetts's 

overall tax burden is just slightly higher 

than average, although individual income 

taxes are among the highest in the country. 

Massachusetts residents have ample choice 

of local government, more than four every 

100 square miles. Government debt is high, at 

about 20.5 percent of personal income, but 

has fallen 11 percentage points since FY 2009. 

Cash and security assets have fallen 8 per-

centage points of income, however, during 

that same period, wiping out most of those 

gains. Government employment is among 

the lowest in the country, at 9.0 percent of 

the private workforce, and government con-

sumption is also low. 

On the most important category of regula-

tory policy, land-use regulation, 

Massachusetts is worse than average, 

although our two indicators of zoning 

stringency give somewhat conflicting judg-

ments. By one measure (court cases), zon-

ing stringency has grown over time but is 

still better than average, but by the other 

(WRLURI-based imputation), it has fallen 

overtime but is still worse than average. 

Renewable portfolio standards have grown 

rather high. Eminent domain for private 

gain is completely unrestrained. The state 

has consistently had a higher-than-federal 

minimum wage, and that rate is now one of 

the highest in the country, at $13.50 per hour 

in 2021. Workers' compensation coverage 

mandates are extreme, though employers 

have great freedom of choice in funding 

them, and there is no right-to-work law. A 

mandatory paid leave program was enacted 

in 2018. Telecommunications have not been 

deregulated. Occupational freedom is about 

average in Massachusetts, although nurses 

enjoy little freedom in the state. Property and 

casualty insurance remains tightly regulated, 

and the state has a certificate-of-need law 

for hospitals, as well as an anti-price-gouging 

law, licensure of moving companies, and both 

general and gasoline-focused sales-below-

cost laws. The civil liability system is subpar 

but has improved overtime, although not 

because of any particular statutory or institu-

tional reforms. 

Massachusetts is our top state for criminal 

justice. It has long locked up fewer of its resi-

dents than the vast majority of other states. It 

also arrests fewer people for drugs and other 

victimless crimes than most other places. 

Since 2016, it no longer suspends licenses for 

nondriving drug offenses, and prison phone 

call rates are low (and went down in 2016). 

However, its asset forfeiture law is among the 

worst in the country, putting the burden of 

proof on innocent owners, giving proceeds to 

law enforcement, and requiring only probable 

cause for showing the property is subject to 

forfeiture. Massachusetts scores highly for 

cannabis freedom, with a comparatively lib-

eral medical marijuana law enacted in 2011/12 

and a recreational use law enacted in 2016 

(but implementation was delayed until 2018). 

The Second Amendment is nearly a dead let-

ter in Massachusetts: the state tries to make 

guns as expensive as possible (locking man-

dates: dealer licensing; license to purchase 

any gun, with safety training) and virtually 

prohibits carry in public. It is the third-worst 

state for tobacco freedom, with compre-

hensive smoking bans and punishingly high 

cigarette taxes ($3.51 a pack after having 

been raised again in 2013/14). Educational 

freedom is low. Homeschooling parents 

have to jump through many hoops and must 

meet detailed curriculum guidelines. Private 

schools are subject to government approval. 

Casino gambling has expanded, and with it 

the state's gambling freedom score has risen. 

The state's alcohol freedom score improved 

in 2013 because of the repeal of the direct 

wine shipping ban, but wine in grocery stores 

remains subject to mind-numbingly com-

plex rules undoubtedly designed for some 

obscure political purpose. Alcohol taxes are 

lower than average. 
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MICHIGAN 
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Snyder 

Fiscal: Cut spending on higher education, health, and sewerage, which is much higher than 

average. Use the proceeds to reduce income and property taxes. 

Regulatory: Allow full nurse practitioner independent practice and prescription authority, 

and join the Nurse Licensure Compact. 

Personal: Enact a liberal tax-credit scholarship or educational savings account (ESA) pro-

gram for private education. 
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ANALYSIS 

Michigan has been hit hard by global eco-

nomic conditions despite its relatively decent 

economic policies. Unfortunately, Great Lakes 

states cannot afford merely decent policies; 

they must be outstanding to overcome the 

headwinds they face in global markets and 

to compete with neighboring states, such 

as Indiana. Encouragingly, Michigan's fiscal 

policy has improved overtime, and its per-

sonal freedom ranking has rocketed upward 

since 2014. 

Michigan's local tax burden is relatively low, 

probably because of a school finance central-

ization accomplished by ballot initiative in the 

1990s. The state tax burden has historically 

been higher than the national average, but it 

fell substantially in the late 2000s and now 

stands at 5.9 percent of adjusted personal 

income. Government debt has also fallen 

somewhat since 2008 and is now below aver-

age at 15.9 percent of income. Government 

employment fell from 13.3 percent of the pri-

vate workforce in 2009 to 10.6 percent today. 

Government consumption plus investment 

divided by adjusted income has fallen from 

12.1 percent in 2009 to 9.3 percent in 2019. 

Michiganders do have reasonable freedom of 

choice among local governments, with about 

one per 100 square miles, but the centraliza-

tion of school finance has made this choice 

less significant. 

Michigan's land-use and energy freedom 

is a little above average. It has little zoning 

restriction, but it has ratcheted up renew-

able portfolio standards since 2011. It also 

has a fairly high minimum wage for the local 

economy. A right-to-work law was enacted 

in 2012. Freedom from abusive lawsuits has 

been better than average in Michigan since 

2000, and like most states it has improved 

overtime. Occupational freedom is about 

average but has declined since 2008 

because of new occupations being licensed. 

Regulations are fairly anti-nursing. Michigan 

deregulated telecommunications fully in 

2014. Personal auto lines moved to prior 

approval of rates in 2019. 

On criminal justice policy, Michigan arrests 

somewhat fewer than average for victimless 

crimes, but it has a slightly above-average 

incarceration rate. Those rates have been 

stable overtime. The state passed criminal 

justice reform measures in 2017; incarcera-

tion rates did drop in 2018 and 2019, and the 

effects of the reform are likely to belong-

term. The asset forfeiture law is better than 

average thanks to 2015 and 2019 reforms, but 

equitable sharing is still a significant end run 

around state law. Smoking bans are compre-

hensive, and cigarette taxes are fairly high. 

Educational freedom is among the lowest 

in the country. Although homeschools are 

scarcely regulated, private schools face many 

barriers. There are no private school choice 

programs, and compulsory schooling has 

extended to 12 years since 2009. The state 

does better than the median on gambling 

freedom, and aggravated gambling is no 

longer a felony as of 2016. A constitutional 

ban on all racial preferences in public services 

has been in effect since 2006. Travel freedom 

also grew a bit when the state repealed its 

motorcycle helmet law in 2012. Marijuana 

recreational sale and possession were legal-

ized by ballot initiative in 2018. Alcohol and 

firearms freedoms are only about average, 

with spirits taxes a bit high and mandatory 

registration of some firearms. 
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MINNESOT 
2019 RANK 

38th 

FISCAL 

REGULATORY 

PERSONAL 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Walz 

POLICY RECOMMENDATIONS 

2019 

Walz 

2020 

10 

20 
z 

30 

40 

50 

2017 

Dayton 

Fiscal: Trim spending on public welfare, parking lots, natural resources, unemployment 

compensation, and parks and recreation, areas in which the state spends much more than 

average. Reduce taxes on individual income and selective sales, which are above national 

norms. 

Regulatory: Deregulate telecommunications and cable entry and pricing. 

Personal: Allow beer, wine, and spirits in grocery stores. 
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ANALYSIS 

Minnesota is a classic blue state' in that it 

scores well above average on personal free-

dom and below average on economic free-

dom. However, it has fallen relative to other 

states on personal freedom since 2006 as 

others have caught up and surpassed it. 

Minnesota is fiscally centralized, with low 

local taxes (3.1 percent of adjusted personal 

income) and high state taxes (8.4 percent). 

Overall, the tax burden is high at 11.5 percent. 

On public employment and government 

consumption, the state performs better than 

average, while debt and liquid assets are right 

around average. 

On the most important category in regulatory 

policy, land-use and environmental freedom, 

Minnesota is average. The state suffers from 

strict renewable portfolio standards that 

consistently got worse from 2010 to 2015. 

Zoning restrictions look about average, or 

slightly worse, but both of our measures 

suggest the state hasn't gotten much worse 

overtime, unlike most other states. On labor 

policy, the state is below average, lacking 

a right-to-work law that all of its neighbors 

enjoy. Minnesota passed a minimum-wage 

law in 2014 that increased the rate every 

subsequent year until 2016 and then indexed 

it to inflation, though it remains not too high 

relative to the median wage. Workers' com-

pensation funding was liberalized slightly in 

2011/12. The state moved to partially deregu-

late telecommunications in 2015, as we rec-

ommended in previous editions of this study, 

but cable remains untouched. Occupational 

freedom is above average the state passed 

an extensive nurse practitioner freedom-

of-practice law in 2014, but we show big 

increases in statutory restrictive language 

in 2015, 2016, and 2017, despite sunrise and 
sunset provisions. The state lacks a hospital 

certificate-of-need law and various other cr0-

nyist policies, but it does have sales-below-

cost laws for gasoline and retailers generally. 

Its court system is highly rated, but in 2018 

the state appeared on the list of "judicial hell-

holes" for the first time. 

Minnesota scores above average on personal 

freedom largely because of its sound criminal 

justice policies, and it was helped in the past 

in relative terms by its marriage freedom (it 

enacted same-sex marriage in 2013). But the 

state performs poorly in a number of other 

categories. The incarceration rate is well 

below the national average but rose from 

2000 to 2015, before falling back a bit. The 

drug arrest rate is lower than average and 

getting lower, while arrests for other victim-

less crimes have fallen even more rapidly. 

The state's asset forfeiture law was reformed 

in 2013, and equitable sharing participa-

tion has been low. The state, in bipartisan 

fashion, enacted limits on the use of license 

plate readers in 2015. Minnesota is mediocre 

on marijuana freedom, enacting a strictly 

limited medical marijuana program in 2014 

and enjoying decriminalization. Tobacco free-

dom took a big hit in 2013 with a hike in the 

cigarette tax and an inflation indexing provi-

sion (that was ended by the legislature as of 

2017). Educational freedom is slightly above 

average despite some private and home-

school regulation, because of interdistrict 

public school choice, a modest tax-credit/ 

deduction law, and compulsory schooling of 

only 10 years. Alcohol freedom is mediocre 

because of taxes and limits on grocery sales, 

but the state did finally repeal blue laws 

in 2017. Minnesota rose to average on gun 

policy by legalizing silencers in 2015. 
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MISSISSIPPI 
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OR •D 2021 

Reeves 

POLICY RECOMMENDATIONS 

2019 

Bryant 

2017 

Bryant 

Fiscal: Cut spending on health and hospitals, where Mississippi is the third-most liberal-

spending state, and also on education, natural resources, highways, and public welfare 

operations, where the state spends well more than the national average, as a share of the 

economy. Reduce government employment, and reduce state taxes, especially on sales 

and business income. 

Regulatory: Liberalize insurance by moving to a "no-file" system like Wyoming's. 

Personal: Enact a broad-eligibility ESA or tax-credit scholarship program. 
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ANALYSIS 

Mississippi is a typical Deep South state in that 

its economic freedom far outstrips its personal 

freedom. But the state's worst dimension is 

actually fiscal policy, and its economic poli-

cies are worse than those of all its neighbors, 

including Alabama and Louisiana. 

Mississippians' overall tax burden is a bit above 

average nationally at 10.0 percent, but local 

taxes are quite low. This fiscal centralization 

goes along with a lack of choice among local 

government (fewer than 0.4 per 100 square 

miles). Debt is much lower than average, but 

government employment and GDP share 

are far higher than average. State and local 

employment is 16.2 percent of private-sector 

employment. 

Like most southern states, Mississippi does 

well on land-use and labor-market freedom. 

In 2011/12, it also finally enacted a limited emi-

nent domain reform. However, local land-use 

restrictions have grown significantly overtime. 

Mississippi has no minimum wage and has a 

right-to-work law. It also lacks stricter-than-

federal anti-discrimination in employment 

protections. However, it does have an E-Verify 

mandate and restricts property owners from 

banning guns in parking lots. Health insurance 

mandates are modest. In 2011/12, a telecom-

munications deregulation bill was passed, but 

the state lacks statewide cable franchising. 

Occupational licensing is less extensive than 

average, but nurses and dental hygienists 

enjoy little practice freedom. The state strictly 

regulates insurance rates, hospital construc-

tion, moving companies, and pricing during 

disasters. Its civil liability system used to 

be much worse than average, but it is now 

actually quite better than average. The state 

reformed punitive damages and abolished 

joint and several liability in 2002 and 2004. 

Personal freedom has gone up in Mississippi, 

even leaving aside the federalization of mar-

riage policy. However, it suffers from a notori-

ously awful criminal justice system despite 

a dip in incarcerations after 2014. The state 

imprisons its population at a rate of 1.5 stan-

dard deviations above the national average, 

even adjusting for its high crime rate. Drug 

arrests are very high. Other victimless crime 

arrests are average or below, depending on 

measurement. The state asset forfeiture law 

is not terrible, but it doesn't matter because 

local law enforcement enthusiastically pursues 

adoptions from the Department of Justice 

(except in 2019, which might prove to be a 

blip). Marijuana law is illiberal. You can get a 

life sentence for a single marijuana offense not 

involving minors. Mandatory minimums exist 

for low-level cultivation, the "decriminaliza-

tion law" is a ruse because local governments 

may criminalize possession, and the mostly 

harmless psychedelic Salvia divinorurn is also 

banned. Gun laws used to be stricter than 

might be expected but are now some of the 

best in the country. Permitless open carry 

was reinstated in 2013/14, and permitless 

concealed carry was enacted in 2016. There 

is no duty to retreat, and silencers are now 

permitted. Alcohol freedom is below aver-

age. The state monopolizes liquor stores, 

wine direct shipping is banned, and wine and 

spirits are unavailable in grocery stores. Legal 

gambling is more open than in the average 

state. Educational freedom is about average. 

A very limited voucher law was enacted in 

2011/12 and liberalized since, but public school 

choice is extremely thin. Tobacco freedom is 

above average, as smoking bans leave plenty 

of exceptions, and cigarette taxes are not too 

high. The state banned same-sex marriage at 

the end of 2014, but the Obergefe// decision 

has since eliminated that restriction. 
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MISSOURI 
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OR •D 2021 

Parson 

POLICY RECOMMENDATIONS 

2019 

Parson 

2017 

Greitens 

Fiscal: Clamp down on the more than 1,000 special districts, which local governments 

form to get around tax and debt limitations and which local voters find hard to monitor. 

Dissolve as many as possible and make it difficult to form new ones. 

Regulatory: Improve labor and occupational freedom by securing the right to work while 

promoting independent practice freedom for nurses, physician assistants, and dental 

hygienists. 

Personal: Pass strict anti-circumvention reform to eliminate the equitable sharing loophole 

in the state's civil asset forfeiture laws that costs Missourians millions,'76 

176. Nick Sibilla, "Loophole Lets Missouri Cops Keep Millions in Forfeiture Funds (and Away from schools)." Insti-

tute for Justice website, March 2017, http://ij.org/loopbole-lets-missour[-cops-keep'millions'forfeiture-funds/. 
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ANALYSIS 

Missouri is one of the country's freer states, 

but in recent years it has run the risk of falling 

back into the middle of the pack. Its slide in 

regulatory policy is most worrisome, espe-

cially because it is not merely relative but 

is absolute as well, including and excluding 

federalized policies. 

Missouri's local taxes are a bit above average 
(4.1 percent of adjusted personal income), 

but state taxes are well below average (4.4 

percent of income), making for high fiscal 

decentralization. In addition, Missourians 

have some choice in local government, with 

more than one effective competing jurisdic-

tion per 100 square miles. We show that state 

taxes have fallen since FY 2007 and overall 

taxes are less than average. Government con-

sumption plus investment and employment 

is also below average, whereas debt and cash 

and security assets are about average. 

We see good evidence of continued back-

sliding on regulatory policy. The state has 

adopted a modest renewable portfolio 

standard and has done little to limit eminent 

domain for private gain. But overall land-use 

policy is above average. Local zoning is quite 

loose compared with other states. The state 

adopted a right-to-work law in 2017, as we 

suggested in the fourth edition, but a state-

wide referendum then blocked it. Missouri's 

minimum wage was hiked in 2018. The state 

does above average on occupational licens-

ing, although our two main measures of licen-

sure extent point in very different directions. 

Freedom is limited for nurses, physician assis-

tants, and dental hygienists. The civil liability 

system remains below average and went 

backward between 2013 and 2015. Insurance 

rate-setting freedom is fairly high. Cable and 

telecommunications are fully liberalized. 

Missouri has a fairly strict approach to crimi-

nal justice, involving long sentences that lead 

to an incarceration rate that is well above 

average and a high level of arrests for drugs. 

It does better when it comes to other victim-

less crimes. It also has a low prison phone 

rate and wisely avoids suspending driver's 

licenses for nondriving drug offenders. The 

incarceration rate did notably fall between 

2017 and 2019. The state's asset forfeiture 

law is one of the best in the country, but it is 

frequently circumvented through equitable 

sharing. An extensive medical marijuana law 

was adopted in 2018, but you can still get life 

in prison for a single marijuana offense not 

involving minors. Same-sex marriage was 

banned in 2014, but the Obergefel/ decision 

trumped that restriction. Missouri is a good 

state for gambling, alcohol, and tobacco free-

doms. Cigarette and alcohol taxes are notably 

low, and smoking bans are more moderate 

than in other states, although several locali-

ties (including St. Louis city and county) did 

pass a minimum legal sale age increase to 21 

for tobacco products in 2016. Gun rights were 

slightly better than average in 2015 and got 

better in 2016 after substantial reform (some-

thing we called for in the fourth edition of 

this study). The state secured the right not to 

retreat from attackers in public during 2016 

and allowed for permitless concealed carry. 

Raw milk sales are legal, whereas seat belts 

and motorcycle helmets are required by law. 
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MONTANA 
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POLICY RECOMMENDATIONS 

2019 

Bullock 

2017 

Bullock 

Fiscal: Trim spending on public welfare operations, public buildings, health, employment 

security administration, central staff, and financial administration, which are all substan-

tially above national averages. 

Regulatory: Montana is surrounded by right-to-work states. Enact a similar law that does 

not violate freedom of association, like the one proposed in the "Labor-Market Freedom" 

section of this book (see page 46-47). 

Personal: Abolish all mandatory minimum sentences for victimless crimes and reduce 

maximum sentences significantly. 
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ANALYSIS 

Residents of Big Sky country enjoy ample 

personal freedom and good fiscal policy, but 

regulatory policy has seen a worrying, long-

term decline in both absolute and relative 

terms. It will be welcome if a tiny turnup for 

the absolute score of regulatory freedom in 

2019 was the beginning of a positive trend. 

Montana's tax burden is well below the 
national average. State taxes have held 

steady during the past several years at 

about 5.0 percent of adjusted personal 

income. Local taxes spiked in FY 2009 but 

then settled down to about 3.1 percent of 

income shortly thereafter. They've trended 

up slightly during the past few years to nearly 

3.2 percent after nearly hitting 3.0 in FY 

2017. Montanans have virtually no choice in 

local government, as counties control half of 

local taxes. Montana's debt burden has fallen 

from 19.9 percent of income in FY 2007 to 

11.5 percent now. Government employment 

and consumption have fallen since the Great 

Recession and are now slightly better than 

national historical averages. Overall, Montana 

posted consistent gains on fiscal policy up to 

2017 but has fallen back slightly since in rela-

tive and absolute terms. 

Land-use freedom and environmental policy 

have deteriorated since 2007. Building 

restrictions are now more onerous than 

average. Eminent domain reform has not 

gone far. The state's renewable portfolio 

standards are among the toughest in the 

country, raising the cost of electricity. The 

state has a fairly high minimum wage for its 

median wage level. Overall, Montana is one 

of the least free states when it comes to the 

labor market. Health insurance mandates are 

extremely expensive. Montana has among 

the most extensive occupational licensing 

regimes. However, nurses and physician 

assistants enjoy substantial practice freedom. 

Cable franchising is still local, but telecom 

wireline authority has been fully deregulated. 

Insurance freedom is middling, as the state 

imposes some restrictions on rating criteria 

but has gone to "file and use" for most lines. 

It joined the Interstate Insurance Product 

Regulation Compact in 2013/14. Montana has 

a general ban on sales below cost, and medi-

cal facilities and moving companies both face 

entry barriers. The state's lawsuit freedom 

is slightly above average (less vulnerable to 

abusive suits). 

Montana is one of the best states for gun 

rights, but constitutional carry postdates our 

study. Montana also does well on gambling, 

where it has an unusual, competitive model 

for video terminals that does not involve 

casinos. On criminal justice, Montana is above 

average. Drug arrests are more than 1 stan-

dard deviation below the national average, 

but the incarceration rate is about average 

when adjusted for crime rates. The state is 

schizophrenic on cannabis, with a reason-

ably liberal medical marijuana program but 

also the possibility of a life sentence for a 

single cannabis offense not involving minors 

and a one-year mandatory minimum for any 

level of cultivation. Montana reformed its 

terrible asset forfeiture law in 2015 but has 

not touched the equitable sharing loophole. 

Tobacco and alcohol freedoms are subpar, 

with draconian smoking bans, higher-than-

average cigarette taxes, and state monopoly 

of liquor stores. Educational freedom is 

slightly better than average, with fairly light 

regulation of private schools and home-

schools and, since 2015, a strictly limited tax-

credit scholarship law. The state was forced 

to legalize same-sex marriage in 2014, and its 

oppressive super-DOMA was, therefore, also 

overturned. 
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NEBRASKA 
2019 RANK 

33rd 

FISCAL 

REGULATORY 

PERSONAL 

10 

OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 

GOVERNOR 

LEGISLATURE* 

n/a 

2021 

Ricketts 

nonpartisan 

n/a 

*Nebraska has a unicameral legislature. 

POLICY RECOMMENDATIONS 

2015 2020 

2019 

Ricketts 

nonpartisan 

n/a 

20 
z 

30 

40 

50 

2017 

Ricketts 

nonpartisan 

n/a 

Fiscal: Cut spending on education, which is far higher than average, especially spending 

on salaries. Trim utilities, sales, and income taxes. 

Regulatory: Repeal the certificate-of-need requirement for hospital construction. 

Personal: Preempt local regulation of firearms sales, possession, and carrying. 
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ANALYSIS 

Nebraska is a state of extremes within our 

economic freedom dimension. It is the sec-

ond-best state on regulatory power but 47th 

on fiscal policy. Like other Great Plains states, 

Nebraska has usually had very good regula-

tory policy. Kansas is the only state in the 

country that outranks it on that margin. But 

Cornhuskers have long suffered from poor 

fiscal policy, and it's only worsened in the 

past few years. Fortunately for Nebraskans, 

the state has gone from 48th on personal 

freedom in 2000 to 20th today. 

Nebraska is relatively fiscally decentralized 

but relatively highly taxed, with somewhat 

lower-than-average state tax revenues 

(about 5.4 percent of adjusted personal 

income, a drop from 6.0 percent in FY 2006) 

and much higher than average local tax rev-

enues (5.2 percent of income). Nebraskans 

have little choice of local governments, limit-

ing the benefits of this approach—the state 

has only 0.46 effective competing jurisdic-

tions per 100 square miles. Debt is lower than 

average but so are assets. Public employment 

is just above average, whereas government 

GDP share is quite a bit higher than average 

at 12.5 percent. 

Nebraska does very well on the most impor-

tant regulatory policy category, land-use 

and environmental freedom. However, it has 

not done much to check eminent domain 

for private gain. On labor policy, it is above 

average because of a right-to-work law and 

flexible workers' compensation funding rules, 

but it enacted a high minimum wage in 2014. 

Health insurance freedom is extensive and 

tied for best in the nation, with few man-

dated benefits outside the PPACA essential 

benefits and with a light touch on managed 

care. Nebraska does better than average on 

occupational freedom but has slipped on 

keeping occupational licensing in check. In 

2015, nurse practitioners gained full practice 

authority, while 2018 saw new sunrise legisla-

tion strengthening the prior law. The state 

has long had one of the best civil liability 

systems in the country. It has a certificate-

of-need law for hospital construction. 

Telecommunications have been deregulated 

but cable has not. 

Nebraska is only middling on criminal justice 

policy. Incarceration rates have generally 

been low, but they have increased over time, 

unlike in some other above-average states. 

Drug arrest rates have been high, but they 

have come down pretty steadily (with a one-

year blip up in 2019). Victimless crime arrests 

have been moving in the right direction for 

a while and are now near countrywide aver-

ages. That is a far cry from the sky-high rates 

two decades ago. The legislature finally 

enacted a comprehensive asset forfeiture 

reform in 2016, one of the best in the coun-

try. Nebraska is fourth worst on educational 

freedom. Controls are high, including detailed 

annual reporting requirements and notifica-

tions for homeschoolers, and nonsectarian 

private schools are subject to mandatory 

approval and teacher licensing. The state has 

no private school choice programs. Gambling 

freedom is mediocre; even social gaming isn't 

allowed. Sports betting appeared to get the 

green light in 2020, but putting regulations 

in place around it has bogged down the pro-

cess. Travel freedom is below average. Gun 

rights are woefully behind what you'd expect 

in a red state. There is no constitutional carry. 

Some of Nebraska's lower scores on fire-
arms policies come from special provisions 

for Omaha or general lack of preemption. 

Marijuana policy is also well below average. 

You can still get life in prison as a maximum 

sentence for a single pot offense. There is no 

medical marijuana law. However, Nebraska is 

solidly above average on alcohol and tobacco 

freedom. Like other states with the ballot ini-

tiative, the nonsmoking majority of Nebraska 

has foisted on private business owners fully 

comprehensive smoking bans, but tobacco 

taxes are below average. Alcohol taxes are 

similarly low. Since 2008, the state has had a 

constitutionally entrenched ban on govern-

mental racial discrimination, such as affirma-

tive action. Raw milk sales are legal. 
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NEVADA 
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Sisolak 

POLICY RECOMMENDATIONS 

2019 

Sisolak 

2017 

Sandoval 

Fiscal: Cut spending on air transportation, employment security administration, public 

buildings, and parks and recreation. Use the proceeds to trim sales and miscellaneous 

minor taxes. Nevada spends far more than the national average on police, but that may be 

warranted given the nature of its social and economic model. 

Regulatory: Deregulate occupations such as epidemiologists, environmental health spe-

cialists, title plant personnel, interior designers, sign language interpreters, clinical labo-

ratory technologists, pharmacy technicians, veterinary technologists, opticians, athletic 

trainers, massage therapists, security guards, landscaping contractors, child-care workers, 

bill and account collectors, well drillers, alarm installers, taxi drivers, and crane operators. 

Personal: Abolish private school teacher licensing, state approval of private schools, and 

detailed curriculum requirements. 
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ANALYSIS 

Unsurprisingly, Nevada is consistently one of 

the top states for personal freedom. But it is 

a top-five freest state overall as well, coming 

in third. It does so through a top-10 score on 

overall economic freedom to go along with its 

No.1 ranking on personal freedom. The Great 

Recession greatly damaged Nevada's fiscal 

position, so we should expect the COVID-19 

pandemic to cause some dip for 2020-2021 

despite a recent upswing in the state as the 

gambling sector rebounded.'" 

Nevada's fiscal policy worsened between the 
beginning of our data set in 2000 and 2014, 

a fact that might have something to do with 

a 2003 state supreme court decision setting 

aside the part of the state constitution that 

required a supermajority for tax increases.'78 

But it's basically been improving overall since 

2014, though still nowhere near where it was 

in the early 2000s. State-level taxes have 

gone up from a low of 5.2 percent of adjusted 

personal income in FY 2004, bouncing 

around in the middle to high fives since, and 

settling at almost 5.7 percent today. Local 

taxes were steady at between 3.3 percent and 

3.5 percent of income for most of the past 

decade but are now at 3.1 percent. Nevadans 

have virtually no choice of local governments 

given the importance of territorially vast 

counties. Government employment is super 

low relative to the national average, and gov-

ernment consumption is also well below aver-

age. This remains true after both spiked dur-

ing the Great Recession. Government debt 

peaked at nearly 30.0 percent at that point in 

2009, but it has come down since and is now 

only 18.8 percent of income (unfortunately, 

still above the national average). Cash and 

security assets are below average. 

After years of deterioration, Nevada's regu-

latory policy rebounded in 2013 because 

of a variety of factors. As one of the Sand 

States attracting huge net in-migration in 

the 1990s and early 2000s, Nevada retained 

some degree of land-use freedom. But it is 

getting steadily worse and now places 35th. 

Renewable portfolio standards are quite 

high and rising, affecting the cost of electric-

ity. Nevada does have a right-to-work law 

but also has a minimum wage, which was 

hiked further in 2015 and again in 2019 (with 

scheduled bumps out to 2024). Cable and 

telecommunications have been liberalized. 

Occupational freedom declined dramatically 

between 2000 and 2006 because of the 

expansion of licensing. It has suffered anoth-

er expansion during the past half decade. A 

bright spot is, in 2013, nurse practitioners' 

gaining the right of independent practice 

with full prescription authority. Insurance 

freedom expanded in 2018 due to reform 

of laws regarding prior approval of rates 

and forms. In 2011/12, the state had joined 

the Interstate Insurance Product Regulation 

Compact. Nevada has certificate-of-need 

requirements for hospitals and household 

goods movers. Direct auto sales were partial-

ly legalized in 2013. The court system is above 

average and has been improving since 2013 

as the state gradually moved off the "judicial 

hellhole" list. 

Nevada is No.1 for gambling freedom (no 

surprise), and it is the only state with legal 

prostitution (local option). However, on 

criminal justice policy, Nevada is more of a 

mixed bag. Nondrug victimless crime arrests 

were high but have fallen overtime, and it is 

possible that they are overstated because of 

Nevada's high tourist population. The incar-

ceration rate is about average for its crime 

prevalence and has been trending in the 

right direction. Drug arrests are low. The civil 

asset forfeiture regime is mediocre following 

a small reform in 2015. Marijuana was legal-

ized in 2016 by initiative, and now it is a top 

state for marijuana freedom. Gun rights are 

middling relative to other states. Extensive 

177. "Las Vegas Roars Back to Life with Record Gambling win, voice of America, August 29, 2021. 

178. Michael J. New, "Judicial Nonsense in Nevada." Cato Institute, August B. 2003. 
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background checks were enacted in 2019. 

Open carry is extensive, but there is no per-

mitless concealed carry. Nevada is one of 

the top states for alcohol freedom, with fully 

private wholesaling and retailing, low taxes, 

no blue laws, legal direct wine shipping, and 

wine and spirits in grocery stores. In 2013, the 

state enacted a law giving illegal immigrants 

access to driver's licenses, which outweighs 

its 2011 move to ban handheld cell phone use 

in increasing overall travel freedom. Nevada 

is a bit above average on educational free-

dom. Private schools are tightly regulated, 

facing mandatory state approval, mandatory 

teacher licensing, and detailed private school 

curriculum control. However, the state has a 

broad tax-credit scholarship, enacted in 2015. 

Even tobacco is not as tightly controlled as 

one would expect from a state with the ballot 

initiative, although taxes were raised signifi-

cantly in 2015. Nevadans may still light up in 

bars with permission of the owner. 
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NEW HAMPSHIRE 
2019 RANK 

1st 

FISCAL 

REGULATORY 
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OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Sununu 

POLICY RECOMMENDATIONS 

2019 

Sununu 

2017 

Sununu 

Fiscal: Local governments need to get a handle on school spending and taxes. State gov-

ernment may be able to help by moving town meetings and local elections to coincide 

with state elections, boosting turnout and diluting the political power of insiders. 

Regulatory: Pass a right-to-work law that is consistent with free association, as described 

in the text, 

Personal: Legalize more forms of private gambling that pay out at a higher ratio than the 

state lottery and therefore, even for anti-gambling advocates, should be considered less 

exploitative. 
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ANALYSIS 

In the fifth edition of the index, Florida had 

overtaken New Hampshire as the freest state. 

This time, New Hampshire has regained the 

crown as the freest state in the Union. In 

the more distant past, New Hampshire had 

a huge lead over the rest of the country on 

fiscal policy, a lead that partly dissipated 

between 2000 and 2008 because of big 

increases in local property taxes, which were 

in turn driven by growth in education spend-

ing. It has rebounded quite a bit in absolute 

terms but has been eclipsed by Florida and 

Tennessee on the fiscal front. New Hampshire 

grabs the top spot overall because it does 

well in both economic freedom (third) and 

personal freedom (second), something that 

is also true of Florida but is not the case for 

Tennessee. It could be a challenge for rivals 

to catch New Hampshire next time because 

of policy changes in 2021 in a pro-freedom 

direction, including tax cuts and the passage 

of the education freedom accounts program. 

The New Hampshire Advantage' could get 

even stronger within New England. The three 

states of northern New England pose a stark 

contrast in economic policies and, for most 

of the late 20th and early 21st centuries, eco-

nomic outcomes. 

New Hampshire's overall tax burden is well 
below the national average at 8.1 percent. 

The state government taxes less than any 

other state but Alaska. We show a decline in 

state taxes as a share of adjusted personal 

income from a high of 3.8 percent in FY 

2002 to 3.0 percent today. Meanwhile, local 

taxes have risen from 3.7 percent of income 

in FY 2001 to 5.1 percent in FY 2019 (which 

is down from a high of 5.6 percent in FY 

2012). New Hampshire is, therefore, a highly 

fiscally decentralized state. Granite Staters 

have quite a wide choice in local government, 

with 2.8 competing jurisdictions per every 

100 square miles. Government debt (12.7 

percent), consumption (7.9 percent), and 

employment (10.1 percent) are all much lower 

than average, and in all these categories we 

see improvements since 2010, especially on 

the debt side. However, cash and security 

assets are below average and have been 

dropping. 

New Hampshire's regulatory outlook is not 

so sunny. However, it is still an above-average 

state and improving relative to its past when 

a decade ago it ranked in the mid-30s. The 

Granite States primary sin is exclusion-

ary zoning. Both measures suggest that 

New Hampshire is among the more regu-

lated states, although one measure shows 

improvement since 2005 relative to other 

states. Part of the problem might be the 

absence of a regulatory takings law. However, 

the eminent domain law is strong. The state 

has a renewable portfolio standard. On labor-

market freedom, New Hampshire is below 

average primarily because of the absence of 

a right-to-work law and of any exceptions to 

the workers' compensation mandate. New 

Hampshire has no state-level minimum wage. 

Health insurance mandates are low, but the 

state mandates direct access to specialists, 

hobbling managed care. A telecommunica-

tions deregulation bill was passed in 2011/12, 

but the state has not yet adopted statewide 

video franchising. The state is above average 

on occupational freedom solely because the 

health professions enjoy broad scope of prac-

tice; the extent of licensing grew significantly 

during the 2000s and continued in the past 

half decade. Insurance freedom is generally 

better than average, except for some rate 

classification prohibitions. The hospital cer-

tificate-of-need law was abolished in 2011/12, 

but that only became effective in 2016. 

Household goods movers are still licensed. 

There are no price-gouging or sales-below-

cost laws. New Hampshire is one of the least 

cronyist states. The state's civil liability sys-

tem is far above the national average; puni-

tive damages were abolished long ago. 

New Hampshire is quite personally free. 

Incarceration rates are low but rose sig-
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nificantly around 2011, only to get better 

again during the past few years. Drug arrest 

rates are also low but had moved up during 

2011-2016 before falling again. Nondrug vic-

timless crime arrests are down substantially 

after being only about average for years. The 

state enacted a significant asset forfeiture 

reform in 2016 and is among the top states. 

Tobacco freedom is below average, as taxes 

are fairly high, and smoking bans are exten-

sive. The state now has a limited anti-vaping 

law. Educational freedom is extensive in the 

Granite State. A liberal tax-credit scholarship 

law was enacted in 2012 and a local-option 

voucher law in 2018, raising the state signifi-

cantly above average on educational freedom 

even though compulsory schooling lasts 

12 years, and private schools require state 

approval. A 2021 expanded ESA will help the 

state improve its ranking in this category. 

Because New Hampshire has only charitable 

gambling, it scores well below average in 

the gambling freedom category. Its ranking 

should improve because of the 2020 legaliza-

tion of sports betting. Cannabis freedom is 

above average, helped by the 2017 decrimi-

nalization law but dragged down by an inabil-

ity to fully legalize. Alcohol freedom is about 

average; the state monopolizes liquor retail 

and wine wholesale, but the effective tax rate 

is extremely low. Wine (but not spirits) is in 

grocery stores. It is one of the two best states 

in the country for gun rights. The constitu-

tional carry bill enacted in 2017 helped here. 

New Hampshire has neither a seat belt law 

nor a motorcycle helmet law. 
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NEW JERSEY 
2019 RANK 

47th 

FISCAL 

REGULATORY 
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OR •D 

GOVERNOR 

SENATE 

GENERAL ASSEMBLY 

2021 

Murphy 

POLICY RECOMMENDATIONS 

2019 

Murphy 

2017 

Christie 

Fiscal: Cut spending on the miscellaneous" category and employee retirement, areas in 

which New Jersey spends a lot more than average. Income, utilities, and property taxes are 

abnormally high and could be cut. 

Regulatory: End rent control, especially given its unintended consequences on housing 

quality and quantity. 

Personal: Fully free wine sales from the currently arcane regulatory system. 
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ANALYSIS 

About 60 years ago, New Jersey was consid-

ered a tax haven. It grew wealthy under that 

regime, but during the past decade it has 

dwelt in the bottom five for economic free-

dom. It still does relatively well on fiscal policy, 

but it is a regulatory nightmare and performs 

poorly on personal freedom as well. As long 

as it is better than New York on fiscal policy 

and not much worse than Connecticut, it will 

probably continue to get tax refugees from 

that state, but more New Yorkers now move 

to Florida than to New Jersey. 

New Jerseys state-level taxes were basically 

average (5.7 percent of adjusted income) for 

many years but have crept up in the past two 

and are now above average at 6.3 percent. 

Local taxes have gone the other way, trending 

downward to 5.3 percent (but still well above 

the national average of 3.9 percent). The 

combined tax rate is quite high relative to the 

rest of the country but still lower than New 

York's. New Jerseyans have more choice of 

local government than residents of any other 

state, with 6.3 effective competing jurisdic-

tions per 100 square miles, which may imply 

that many residents are content with high 

local taxes and services. Government debt has 

now fallen to a slightly below average level 

(16.4 percent of income), but cash and secu-

rity assets are well below average too (11.2 

percent of income). The government employ-

ment ratio and government GDP share have 

both improved significantly since the Great 

Recession and are better than average. 

Land-use freedom is quite limited in New 

Jersey, with only Oregon faring worse. The 

state lets cities adopt rent control, and local 

zoning rules are often highly exclusionary, 

even though the state is no longer a desti-

nation. It has mandated speech on private 

property such as malls and community 

associations. Renewable portfolio standards 

are among the highest in the country, rais-

ing electric rates. In 2013, the state adopted 

a minimum wage that has suffered big hikes 

recently. Labor-market freedom was already 

bad because of strict workers compensa-

tion rules, mandated short-term disability 

insurance, mandated paid family leave, no 

right-to-work law, and a stricter-than-federal 

anti-discrimination law. Health insurance 

mandates are extensive. In 2018, New Jersey 

even legislated a state-level individual health 

insurance mandate. New Jersey has had no 

telecommunications deregulation, but it has 

statewide video franchising. Occupational 

licensing is more extensive than average, and 

it has worsened since 2017. In 2013, nurse 

practitioner freedom of independent practice 

was abolished despite more states going the 

other direction. Insurance rate regulation is 

strict, and the state has a price-gouging law, 

which Governor Chris Christie deployed after 
Hurricane Sandy to devastating effect.1w The 

Tesla sales model was recently legalized. The 

civil liability system is somewhat better than 

average. 

New Jersey personal freedom is limited, com-

ing in third worst. Criminal justice has been 

a rare high point for the state, ranking 12th. 

Incarceration and victimless crime arrests, 

drug and nondrug, have all fallen since 2000, 

but drug arrests were spiking until a dip dur-

ing the past two years. The state did slash 

prison collect phone call rates in 2015 and 

stopped suspending driver's licenses for non-

driving drug offenses in 2019. Asset forfeiture, 

however, has been reformed little. New Jersey 

is a bad state for tobacco freedom, travel 

freedom, and gun rights, but is decent on 

gambling (perhaps not as good as might be 

expected). The state was a pioneer in sports 

betting. The picture on educational freedom is 

mixed. Homeschools and private schools are 

barely regulated, but Milton Friedman's home 

state has no public or private school choice 

programs. Cannabis freedom was mixed but 

will improve significantly with the passage 

(and fulfillment) of Question] in 2020 and 

follow-on legislation, which will legalize mari-

juana. Alcohol freedom is a bit above average, 

but the state interferes here too. Taxes are 

modest, but direct wine shipment is tightly 

regulated, and the rules on when a grocery 

store may sell wine are complicated—perhaps 

to create a "tollbooth" where state politi-

cians can extract rents. Fireworks freedom 

improved in 2017, and physician-assisted sui-

cide was legalized in 2019. 

179. Matthew Yglesias, "Miles-Long Gasoline Lines in New Jersey Show the case for 'Price Gouging:" Slate, November 1, 2012. 
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Lujan Grisham 

POLICY RECOMMENDATIONS 

2019 

Lujan Grisham 

2017 

Martinez 

Fiscal: Trim spending on police and fire, corrections, education, general administration, 

public buildings, hospitals, parks and recreation, public welfare, sanitation and sewerage, 

and employee retirement, which are all much higher than the national average, as a share 

of income. Cut the gross receipts tax. 

Regulatory: Promote tort reform since the state performs poorly on lawsuit freedom, cre-

ating a dragon its economy. 

Personal: Enact a generous private tax-credit scholarship program. 

226 FREEDOM IN THE SOSTATES 

233

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 234 of 446



ANALYSIS 

New Mexico has long had far more personal 

freedom than economic freedom, but it has 

never fully turned it around economically 

despite some movement in the right direction 

in absolute terms since 2000 on fiscal policy. 

Still, it remains mired at 48th place on fiscal 

policy, with a 35th-place ranking on regulatory 

policy. With a 43rd-best score on economic 

freedom as a whole, its 5th-best ranking on 

personal freedom can't keep it out of the bot-

tom 10 states in overall freedom, 

New Mexico's overall tax burden of 10.0 

percent of adjusted personal income is just 

above the national average of 9.6 percent. 

State taxes came in at 6.3 percent, which was 

a recent high after the rate had dropped into 

the high fives for most of the past decade 

(with some bouncing around) and had come 

down to 5.1 percent in FY 2019. The big one-

year jump in FY 2020 was due to a package 

of tax increases in 2019. Local taxes have 

risen from 2.7 percent of income in FY 2000 

to 3.6 percent in FY 2019. That growing fiscal 

decentralization does little for choice in gov-

ernment, however, as the state has fewer than 

one competing jurisdiction per 100 square 

miles. Government debt and employment 

ballooned during the Great Recession and is 

still much higher than average. However, both 

have come down from those peaks. Cash and 

security assets are robust. New Mexico's big 

problems are government consumption and 

employment, each of which are approaching 

2 standard deviations higher than national 

norms. 

New Mexico has slid on land-use freedom and 

is now below average. Zoning regulations have 

significantly tightened overtime, and the state 

has implemented relatively strict renewable 

portfolio standards. It long ago did eminent 

domain reform. The state has had a minimum 

wage for sometime, but it was not extremely 

high until 2018. There is no general right-to-

work law. Health insurance freedom is low 

because of costly mandates and bans on man-

aged care gatekeeping models. In 2013/14, the 

state passed a telecommunications deregula-

tion bill, but it has not implemented statewide 

video franchising. The extent of occupational 

licensing skyrocketed between 2006 and 

2009, then jumped again in 2016. Nurses enjoy 

broad scope-of-practice freedom. Insurance 

freedom has been fairly high since reforms 

enacted in 2009/10. There is no certificate-of-

need law for hospital construction. Otherwise, 

cronyist regulation is limited, besides licensing 

for moving companies and a ban on direct-to-

consumer auto sales. The civil liability system 

is much worse than average, and the state has 

done little to address the problem. 

New Mexico's personal freedom is where it 

stands out from the pack. It has solid criminal 

justice policies, coming in at 13th. Victimless 

crime arrests, drug and nondrug, are low, 

as are incarceration rates. The state's asset 

forfeiture law is the best in the country, since 

putting limits on equitable sharing in 2015. 

Cannabis, alcohol, and travel freedoms are 

all strong suits for New Mexico, although 

the state isn't a leader in any of those areas. 

However, marijuana was legalized in 2021, so 

that should substantially help its ranking on 

marijuana policy. Gambling freedom is limited, 

but it's still a top-20 state. From 2013 to 2017, 

physician-assisted suicide was legalized, but 

that is a tiny part of our index. The state is 

one of just two to have both a broad religious 

freedom restoration act and a broad equal 

rights amendment (Connecticut is the other). 

Tobacco and educational freedoms are weak 

spots in a top state. Students are required 

to go to school for 13 years, the most in the 

country, and the state has no choice programs 

apart from public school open enrollment. 

Cigarette taxes are high, and smoking bans 

are extensive. New Mexico has avoided rais-

ing the minimum age. It also performs weakly 

on gun rights, coming in 33rd. The state does 

well on open carry, but still has no permitless 

concealed carry. The state has no motorcycle 

helmet law. 
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NEW YORK 
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POLICY RECOMMENDATIONS 

YEAR 

2019 

Cuomo 

2017 

Cuomo 

Fiscal: Cut spending on hospitals, highways, housing, public buildings, public welfare, 

education, corrections, fire, sanitation and sewerage, employee retirement, and "miscella-

neous," which are all above national averages. Cut all taxes and pay down debt. 

Regulatory: Abolish the housing anchor that is rent control, 

Personal: Slash cigarette taxes, which are so high as to be almost tantamount to prohibi-

tion, 
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ANALYSIS 

New York has been the least free state in the 

country for a long time. In fact, the Empire 

State has been the worst state for freedom in 

every year since our data set began in 2000. 

Economic freedom is the most significant 

weakness, but the state has not kept up with 

the rest of the country on personal freedom 

either. It belies the blue" state stereotype 

in that it is No. 50 on economic freedom and 
personal freedom. 

The only fiscal policy area where New York is 

not below average is the ratio of government 

to private employment, where the state has 

actually improved significantly since the early 

2000s. It now stands at 11.7 percent, a smidge 

below the national average. The government 

GDP ratio has scarcely fallen during that 

same period, suggesting that New York pairs 

relatively low government employment with 

high salaries and benefits for public employ-

ees. New York's local tax burden has fallen 

recently but is twice that of the average state: 

7.9 percent of income in FY 2019—a dramatic 

rise from the early 2000s, when it was less 

than 7.0 percent. However, New Yorkers have 

ample choice in local government: 4.1 com-

peting jurisdictions per 100 square miles. The 

state tax burden—at a projected 6.6 percent 

of income in FY 2020—is also higher than the 

national average. Combined state and local 

taxes are crushing. Debt is down from years 

past but is still the highest in the country at 

27.4 percent of income, and liquid assets are 

roughly half that, at 14.2 percent of income. 

New York is no longer the worst state on 

regulatory policy as it has jumped all the way 

up to 48th—although it is still close to New 

Jersey and California as the worst regula-

tory environments. Land-use freedom is very 

low, primarily because of the economically 

devastating rent control law in New York 

City. Eminent domain remains unreformed. 

The state has an onerous renewable portfolio 

standard, though local zoning is fairly moder-

ate compared with surrounding states. The 

state enacted a minimum wage in 2013/14, 

and it has gotten worse since. New York also 

has a short-term disability insurance man-

date and, as of 2016, paid family leave. Cable 

and telecommunications are unreformed. 

Occupational freedom is a bit subpar, but 

nurse practitioners did gain some indepen-

dence in 2013/14 that has since disappeared. 

Insurance freedom is a mixed bag. The state 

has stayed out of the Interstate Insurance 

Product Regulation Compact, but freedom 

for property and casualty insurers to set rates 

was dumped after briefly gaining them in 

2013/14. State rate classification prohibitions 

were newly created in 2018. The civil liability 

system looks poor, but we may underrate 

it slightly because of the state's large legal 

sector. 

New York is the worst state on personal 

freedom, and yet its criminal justice policies 

are reasonably decent. While drug arrests 

are about average, nondrug victimless 

crime arrests are quite low. Incarceration 

rates are below average and declining. The 

state was one of only a few to impose the 

loss of a driver's license as a punishment for 

nondriving drug crimes, but that ended in 

2019. Prison phone call rates have always 

been low. Local law enforcement enthusiasti-

cally participates in equitable sharing, even 

though the state law imposes only modest 

limits in the first place. Tobacco freedom is 

the second worst in the country because of 

smoking bans and stratospheric taxes ($5.85 

a pack, only topped by Illinois's absurd $7.16 a 

pack rate). Since 2014, localities have enacted 

total prohibition of tobacco sales for 18- to 

20-year-olds, followed by the state itself in 

2019. Naturally, the state also has a vaping 

ban. New York is perhaps the worst state for 

homeschoolers, and it has no private school 

choice programs and only a meager public 

program. Sparklers were legalized in 2015, 

and mixed martial arts competitions in 2016. 

Gambling freedom is better than average: 

casinos were introduced in 2005, and sports 
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betting is now legal. Cannabis freedom 

is slightly above average in this index, as 

the state enacted a limited medical law in 

2014, but marijuana was legalized in 2021. 

Therefore, the state is certain to rise in the 

next edition. Alcohol freedom is a bit above 

average, with modest taxes, but grocery 

stores can't sell wine. Gun rights are hedged 

about with all kinds of restrictions, but it is 

possible with some effort to get a concealed-

carry license in some parts of the state. Raw 

milk sales are illegal, but driver's licenses 

were made available to illegal immigrants in 

2019, suggesting even New York paternalism 

has its limits, 
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POLICY RECOMMENDATIONS 

2019 

Cooper 

2017 

Cooper 

Fiscal: Cut spending on hospitals, possibly through privatization, which is more than twice 

the national average as a percentage of income. Build up the rainy-day fund or trim indi-

vidual income taxes further. 

Regulatory: Eliminate all rate regulations on property and casualty insurance, and fully 

free direct-to-consumer auto dealerships while they are at it. 

Personal: Allow fully legal internet sports betting. 
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ANALYSIS 

North Carolina is a rapidly growing south-

ern state with a reasonably good economic 

freedom profile and an even better record on 

personal freedom, especially when compared 

with its neighbors. Although it has improved 

of late on its fiscal policy scores, it has slipped 

a bit on regulatory policy. 

North Carolina gradually improved its fis-

cal policies from FY 2011 to FY 2020. State 

taxes fell from 6.1 percent of adjusted per-

sonal income to 5.6 percent, right around 

the national average. Local taxes have also 

declined, moving from 3.5 percent of income 

to 3.2 percent, seven-tenths of a percent-

age point below the national average. 

Government consumption and employment 

fell, but they are still a bit above the national 

average. Government debt and financial 

assets are well below the national average at 

10.2 percent and 9.5 percent, respectively. 

Despite large in-migration, North Carolina 

has disdained excessive controls on the 

housing supply. Yet it has slowly declined on 

land-use freedom since 2000. It has never 

effectively reformed eminent domain and has 

a significant renewable portfolio standard. 

Labor law is good and has been fairly stable 

since the beginning of our time series. The 

state has no minimum wage, a right-to-work 

law, and relatively relaxed workers' com-

pensation rules, but it enacted an E-Verify 

mandate in 2011. Regulation has killed off the 

managed care model for non-large-group 

health insurance, but mandates are low. 

Cable and telecommunications have been 

liberalized. Occupational freedom is a weak 

spot, especially for the health professions. A 

sunrise review requirement for occupational 

licensing proposals was scrapped in 2011, 

and licensing has grown consistently. North 

Carolina is one of the worst states for insur-

ance freedom. It has a large residual market 

for personal automobile and homeowner's 

insurance because of strict price controls and 

rate classification prohibitions. It also has a 

price-gouging law and a minimum-markup 

law for gasoline. Entry is restricted for medi-

cal facilities and moving companies. North 

Carolina's civil liability system has improved 

over time and is now about average. 

North Carolina has one of the best criminal 

justice regimes in the South, though national-

ly it is only 20th on this margin. Incarceration 

and both its victimless and drug crime arrest 

rates are all below average. The state has 

no state-level civil asset forfeiture, but local 

law enforcement frequently does an end 

run around the law through the Department 

of Justice's equitable sharing program. 

Revenues are down, though. Gun rights are 

more restricted than in many other southern 

states, with carry licenses somewhat costly 

to obtain yet hedged with limitations. Plus, 

buying a pistol requires a permit, local deal-

ers must be licensed, background checks are 

required for private sales, and most Class Ill 

weapons are difficult to obtain (sound sup-

pressors were legalized in 2014). Alcohol 

freedom is low because of state liquor stores 

and somewhat high markups and taxes. The 

state also introduced limited mandatory 

training for servers in 2018. Marijuana has 

not been liberalized apart from a 1970s-era 

decriminalization law. Gambling freedom is 

quite low. Not even social gaming is legal. 

The state is No.6 on educational freedom 

because of a 2013 voucher law that survived 

the court and relatively light regulation. North 

Carolina is also—as might be expected—a 

top-five state for tobacco freedom, largely 

due to reasonable taxes and workplace free-

dom, but not freedom in bars or restaurants. 
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POLICY RECOMMENDATIONS 

2019 

Burgum 

2017 

Burgum 

Fiscal: Enhance fiscal decentralization and choice among local governments with differ-

ent policies by cutting state taxes and aid to local schools and allowing local towns to vary 

property tax to meet school funding needs. The state tax in greatest need of cutting is the 

sales tax. 

Regulatory: Allow employers to purchase workers compensation insurance from any will-

ing seller, or to self-fund, and allow certain businesses to opt out entirely. 

Personal: Eliminate teacher licensing, mandatory state approval, and detailed curriculum 

requirements for private schools, and reduce the notification and record-keeping burdens 

on homeschooling families. 
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ANALYSIS 

After a stretch of years in which its relative 

overall freedom ranking declined from 12th to 

25th, North Dakota has seen steady absolute 

gains during the past six years and is now at 

15th nationally. There remains the most room 

for improvement on fiscal policy, where it is a 

middling 31st. 

North Dakota's state-level tax burden fell 

to its lowest level in our time series, 4.6 

percent of adjusted income, in FY 2018. But 

it has jumped up in the past two years to 

5.3 percent. The local tax burden remained 

static for many years but has crept up sig-

nificantly during the past three. It is now at 

4.1 percent, above the national average and 

1.3 percent above its low of 2.8 percent in 

FY 2014. Clearly, the trend is not heading in 

the right direction. North Dakotans do have 

substantial choice of local government: 1.7 

per 100 square miles. State debts have risen 

lately after some years of decline: financial 

assets continue to be built up. Government 

consumption and employment have risen 

from their respective 2012 and 2014 lows, but 

they are still lower than they were in the early 

and mid-2000s. So far, there is little sign of 

the resource curse that has struck Alaska and 

Wyoming. But these numbers are still higher 

than the national averages and should be 

brought down. 

Most Great Plains states have good regula-

tory policies, and North Dakota is no excep-

tion, although it falls behind its southern 

neighbor. Land use is lightly regulated, and 

the state ranks in the top 10 on this margin. 
North Dakotans can be proud that their state 

has one of the strongest limits on eminent 

domain abuse in the country. The state has 

a right-to-work law and no state-level mini-

mum wage. However, North Dakota has a 

monopoly state fund for workers' compensa-

tion insurance and has long had an employ-

ment discrimination law. When it comes to 

health insurance regulation still under state 

control, North Dakota is tied with Idaho 

and Nebraska for No.1 in the nation, with 

none of the most expensive mandates and 

with a light touch on managed care plans. 

Telecommunications was deregulated more 

fully in 2015, but cable remains unreformed. 

Occupational licensing in North Dakota has 

crept up, but nurses and physician assistants 

enjoy ample freedom of practice. There is no 

sunset review law. Insurance freedom is low 

because of prior approval of rates and lack 

of membership in the Interstate Insurance 

Product Regulation Compact. There is no cer-

tificate-of-need law for hospitals, but there 

is one for moving companies. The state has 

a general "unfair sales" act and a minimum 

markup for gasoline. The civil liability system 

is third best in the country. 

North Dakota's criminal justice policies are 

generally good because of the low incarcera-

tion rate, though they aren't as good as they 

used to be. However, victimless crime arrests 

are high even though they have come down 

over the years. The drug arrest rate has risen 

substantially and steadily during the past 20 

years. The state's civil asset forfeiture law 

was among the worst in the country until a 

2019 reform, but local law enforcement rarely 

participates in equitable sharing. Prison 

phone call rates were curtailed radically 

in 2017. Smoking bans were intensified in 

2012, but cigarette taxes are below average. 

Vaping bans started early here. With just a 

few exceptions, gun rights are strong in North 

Dakota. Those exceptions have mostly to do 

with Class III weapons. The state adopted 

constitutional carry in 2017. Alcohol freedom 

is generally good, but wine and spirits are 

available in grocery stores only when put into 

a separate enclosure. A reasonably effective 

medical marijuana law was enacted by initia-

tive in 2016, and partial decriminalization was 

passed in 2019. Gambling freedom is low, but 

fireworks freedoms are decent. North Dakota 

remains the very worst state in the country 

for educational freedom. Private schools and 

homeschools are both more harshly regu-

lated than anywhere else, and the state has 

no private or public school choice. 

STATE PROFILES 235 

242

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 243 of 446



OHIO 
2019 RANK 

31st 

FISCAL 

REGULATORY 

PERSONAL 

10 

OVERALL 2000 2005 2010 2015 

YEAR 

PARTY CONTROL 

OR •D 2021 

DeWine 

POLICY RECOMMENDATIONS 

2019 

DeWine 

2020 

20 
Z 

30 

40 

50 

2017 

Kasich 

Fiscal: Trim spending on housing and community development, sanitation and sewerage, 

education, and employee retirement, areas where Ohio spends more than the average 

state. Cut property taxes. 

Regulatory: Look at Indiana as a model "Rust Belt state with regard to regulatory policy, 

and reform Ohio's regulatory system according to that model. For instance, consider liber-

alizing the workers compensation system and rolling back occupational licensing. Adopt a 

right-to-work law in line with Indiana and Michigan. 

Personal: Abolish mandatory minimum sentences for nonviolent offenses, with an eye 

toward reducing the incarceration rate to a level more consistent with its crime rate, 
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ANALYSIS 

Ohio is a thoroughly mediocre state when it 

comes to freedom. It's 20th on fiscal policy 

but really needs to do a lot better on both 

regulatory (32nd) and personal freedom 

(40th). It should trouble Buckeyes that 

their states policy regime is significantly 

worse than that of other Great Lakes states 

that have been reforming, such as Indiana, 

Michigan, and Wisconsin. 

Ohio's taxes are about at the national average 

overall. But it is more fiscally decentralized 

than the average state. Local taxes add up 

to about 4.7 percent of adjusted personal 

income, while state taxes sit at a projected 

4.9 percent of income in FY 2020. The lat-

ter have been in decline since a high of 6.2 

percent in FY 2005. The discovery of shale 

gas has allowed Ohio to raise severance taxes 

and essentially shift some of its tax burden to 

consumers of natural gas throughout North 

America. State and local debt, government 

consumption, and public employment are all 

lower than average and in long-term decline. 

On the most important regulatory policy cat-

egory, land-use and environmental freedom, 

Ohio does well, though it has slowly declined. 

Zoning has a light touch, but the trend is in 

the wrong direction according to at least 

one of our sources, and renewable portfolio 

standards exist but are very low. Labor-

market freedom is a problem area for Ohio. 

Eminent domain reform could have gone 

further. The state has a minimum wage that 

is getting worse, no right-to-work law, and 

strict workers compensation coverage and 

funding rules. Health insurance mandates are 

costly. Cable and telecommunications have 

been liberalized. The average of different 

measures suggests that in Ohio, the extent of 

occupational licensing is greater than aver-

age and has been growing. Nursing scope of 

practice is the most restricted in the country, 

but at least dental hygienists and physician 

assistants have been freed. The state has a 

hospital certificate-of-need law, and house-

hold moving companies are restricted, but 

price regulation in most markets is limited. 

Insurance rating was liberalized somewhat in 

2015 but then restricted again somewhat in 

2018. The civil liability system has bounced 

around over time and is now below average. 

Ohio has a higher-than-average crime-

adjusted incarceration rate, and it has risen 

overtime, albeit with some slight decline 

lately. Meanwhile, victimless crime arrest 

rates are lower than average and have fallen 

overtime. A significant asset forfeiture 

reform was enacted in 2016; it could be 

improved even further, but right now Ohio 

is above average in this category. Drivers 

licenses stopped being suspended for non-

driving drug offenses in 2016, and a year 

earlier, prison phone call rates were slashed 

dramatically. A limited medical marijuana law 

was enacted in 2015, and the state already 

enjoys limited decriminalization. Gun rights 

are better than average but still mediocre. 

Casinos were legalized in 2012, but sports 

betting wasn't as of December 1, 2021. 
Educational freedom is above average mostly 

because of a statewide voucher program, but 

private schools and homeschools are sharply 

regulated despite mandatory private school 

registration ending in 2016. Tobacco freedom 

is limited, with draconian smoking bans in 

place for a decade and an increased mini-

mum age for purchase. Alcohol, gambling, 

and travel freedom are middling. 
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Fiscal: Reduce the bloated government payroll. The proceeds could be applied to shaving 

the sales tax. 

Regulatory: Legalize nurse practitioner independent practice with full prescription 

authority. 

Personal: Eliminate mandatory minimum sentences for victimless offenses. 
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ANALYSIS 

Oklahoma is among the most improved 

states for the 2000-2019 period, with some 

regression in 2015-2016 and then a return 

to the upswing more recently. It used to be 

a bottom-10 state for overall freedom and 

second worst for personal freedom. Now 

the Sooner State is about average on both 

because of rising personal freedom and 

declining relative economic freedom. It is 

now 19th in overall freedom. 

Oklahoma is one of the lowest-taxed states 

in America. However, it is also fiscally central-

ized. Local taxation is about 3.3 percent of 

adjusted personal income, whereas state tax-

ation is 4.7 percent. Yet Oklahomans should 

beware that both of the taxes have risen dur-

ing the past few years. State and local debt 

is much lower than average (11.6 percent of 

adjusted income), but so are financial assets 

of state and local governments (16.1 percent 

of adjusted income). Government employ-

ment is much higher than average (15.2 

percent of private employment), and govern-

ment GDP share is also high (14.7 percent of 

income). 

Land-use regulation is light in Oklahoma: 
in fact, it is a top-three state despite not 

restraining eminent domain for private gain 

and banning employers from prohibiting 

guns in their own parking lots. Labor law is 

average, with a right-to-work law and no 

state-level minimum wage. However, some 

backsliding took place in 2016 after a 2014 

repeal of mandated workers' compensa-

tion coverage. Moreover, the state has an 

above-federal anti-discrimination law and a 

long-standing ban on noncompete agree-

ments. Telecommunications and cable have 

gone unreformed. Occupational licensing has 

grown over time and is more extensive than 

average. Nurses' practice freedom is mixed, 

with nurses losing any autonomous prac-

tice in 2014, but the state did join the Nurse 

Licensure Compact in 2017. Physician assis-

tants and dental hygienists are relatively free. 

Insurance freedom is high, with rate filing 

liberalized in 2010. However, rate classifica-

tion prohibitions were reenacted in 2018 after 

being eliminated in 2013/14. The state does 

have both general and gasoline-focused pro-

hibitions on sales below cost, a price-gouging 

law, a certificate-of-need law for both medi-

cal facilities and moving company licensing, 

and a ban on Tesla's direct-sales model. The 

court system is relatively good because of 

tort reforms in the 1990s and early 2000s. 

Oklahoma is a mass-incarcerating state, and 

federal data show the situation worsened 

significantly in the 2013-2015 period. It is 

modestly better than this today, though still 

quite bad. Despite that, victimless crime 

arrests as a percentage of all arrests declined 

from about 2005 to 2012, then edged up 

again slightly to the present. The decline has 

been steady as a percentage of the popula-

tion. Drug arrests have bounced around. Civil 

asset forfeiture reform has not gone far, but 

revenues are down. A life sentence is still 

possible for a single cannabis offense not 

involving minors. The mandatory minimum 

sentence is two years for even small-scale 

cultivation. The state enacted a medical 

marijuana reform in 2018. For a state without 

a government liquor monopoly, Oklahoma 

does average on alcohol freedom. It has a 

near-total ban on direct wine shipment, and 

a ban on all alcohol sales but wine in grocery 

stores. The state passed mandatory server 

training in 2018, but blue laws and happy 

hour bans were eliminated. Casino gambling 

was legalized in 2005, but social gambling is 

still illegal. Educational freedom has grown 

recently, with a very limited voucher law in 

2010 and a modest tax benefit for contribu-

tions to private scholarship funds enacted 

in 2011/12. Homeschools and private schools 

are virtually unregulated, and a statute was 

enacted in 2016 codifying the existing home-

school legal regime. Tobacco freedom was 

relatively good but has declined to below 

average with a substantial tax increase in 

2018. The state was forced to legalize same-

sex marriage, suspending its super-DOMA, in 

2014. Gun laws are a high point, with the state 

coming in 16th. Constitutional carry passed in 

2019. Raw milk sales are legal, and there is an 

affirmative action ban in public services. 
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Fiscal: Cut fire protection, financial control and general administration, employee retire-

ment, health and hospitals, and public welfare current operations to levels consistent with 

national norms. Cut individual income and property taxes. 

Regulatory: Eliminate occupational licensing for farm labor contractors, environmental 

science technicians, dietitians, pharmacy technicians, massage therapists, private detec-

tives, landscaping contractors, well-drilling contractors, low-power installers, locksmiths, 

crane operators, and other occupations. 

Personal: Follow Washington's lead and privatize the distilled spirits retail industry. 
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ANALYSIS 

Oregon used to have some advantages com-

pared with its less free southern neighbor, 

California. However, it has become more 

and more like the Golden State over time. 

That has not been good for the freedom of 

Oregonians. Oregon was ranked as high as 

32nd back in 2007. Today, it is 46th. Oregon 

is among the worst states on economic free-

dom but despite a relative slide remains a 

top-10 state on person freedom. 

Oregon's fiscal ranking has been roughly 

the same since the Great Recession, when it 

dropped significantly and entered the bot-

tom 10 states. State taxes for FY 2020 come 

in at 6.1 percent of adjusted income, above 

the national average, and significantly higher 

than they were a decade ago. Local taxes 

have dropped during that time and are now 

near the national average at about 4.0 per-

cent of income. Oregonians have little choice 

of local government, with just 0.43 effective 

competing jurisdictions per 100 square miles. 

Government debt has come down but is still 

higher than average. State and local employ-

ment is lower than average, whereas govern-

ment GDP share is higher. 

Land use has been a controversial issue in 

Oregon, and the Beaver State is indeed more 

regulated in this department than all other 

states. It's been quite onerous for years and 

continues to get worse. The state also ratch-

eted up its renewable portfolio standard in 

2014. It does have both compensation and 

economic assessments for takings. And new 

to 2019 is local rent control. By contrast, 

the state legislature has recently taken 

steps to preempt single-family local zoning 

rules.18° Oregon's labor policy is generally 

anti-employment, with one of the highest 

minimum wages in the country relative to 

the median wage, no right-to-work law, and 

comprehensive workers' compensation man-

dates. In 2019, the state added paid family 

leave. Telecommunications and cable remain 

unreformed. The managed care model of 

health insurance has been virtually banned 

since 2003, but mandated benefits are mod-

est. Several independent measures show 

that Oregon licenses far more occupations 

than most other states. However, health 

professions' practice freedom is moderate. 

Insurance freedom grew years ago with 

an end to rating classification prohibitions 

and the joining of the Interstate Insurance 

Product Regulation Compact. The state has 

an anti-price-gouging law, household moving 

certification, and certificate-of-need require-

ments for hospitals. The civil liability system 

looks a bit better than the national average. 

Oregon's criminal justice policy does not 

quite match the state's live-and-let-live 

reputation. It is only 18th on incarceration 

and arrests. Incarceration rates are pretty 

average, but drug and victimless crime 

arrests have come down substantially dur-

ing the past decade to above average levels. 

Marijuana liberty is expansive, but that is not 

the case for freedom to buy distilled spirits, 

which are available only in extremely expen-

sive government stores. Beer taxes, though, 

are low. Civil asset forfeiture has been fairly 

restricted since 2005, and law enforce-

ment does not often circumvent state law 

through equitable sharing. Tobacco freedom 

is extremely limited, with extensive smoking 

bans that are comprehensive and airtight. 

The state also has new vaping bans and has 

increased the minimum age to purchase. But 

taxes haven't been terrible. Gun rights are 

better than one might expect from a left-

of-center state, but in 2007 open carry was 

regulated. Illegal immigrants can now get 

driver's licenses again, but travel freedom 

remains low because of bans on handheld cell 

phones and open containers, seat belt and 

helmet laws, and mandatory underinsured 

driver coverage. Physician-assisted suicide 

is legal. Fireworks are highly regulated. 

Educational freedom is low because of a total 

lack of school choice policies (even public 

school open enrollment), but private schools 

and homeschools are regulated with a light 

touch. Oregonians are free to gamble using 

video slot machines and to bet on sports. 

180. Laurel wamsley. "Oregon Legislature votes to Essentially Ban Single-Family Zoning," NPR, July 1, 2019. 
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Fiscal: Reduce spending, especially on parking lots, public buildings, public welfare opera-

tions, and employee retirement benefits, which are high by national standards. Reduce 

numerous minor taxes that are relatively high by national standards. 

Regulatory: Free nurses through increasing independent practice authority for nurse prac-

titioners and joining the Nurse Licensure Compact. 

Personal: Unburden private schools and homeschools from paternalistic regulations. 
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ANALYSIS 

The Keystone State is freer than all its neigh-

bors. At No. 14 in our ranking, it is also better 

than most states in the country. Pennsylvania 

does particularly well on fiscal policy, where 

it is a top-five state. Regulatory policy drags 

down the commonwealth's economic free-

dom score and is an area ripe for improve-

ment. 

Fiscal policy is the dimension where 

Pennsylvania has done best. Pennsylvania's 

tax burden is about average, but the state is a 

bit more fiscally decentralized than average, 

with local governments making up a larger 

share of the total tax take. The tax burden has 

declined slightly since 2000. Pennsylvanians 

have ample choice of local government, with 

more than 4.9 effective competing jurisdic-

tions per 100 square miles. State and local 

debt is higher than average, and financial 

assets are lower, but public employment is 

much lower than average (9.0 percent of the 

private workforce), and so is government 

GDP (7.9 percent of adjusted income). 

Pennsylvania ranks a woeful 37th on regula-

tory policy. It is mediocre on land-use free-

dom. However, it is better than most north-

eastern states, a fact that economist William 

Fischel attributes to the state supreme 

court's one-time willingness to strike down 

minimum lot sizes and other zoning regula-

tions that have exclusionary ntent.'8' One of 

our measures (WRLURI based) shows slight 

improvement in zoning over time, whereas 

the other (court cases) shows marked deteri-

oration. The state is not as bad as most other 

northeastern states on labor-market regula-

tion, but it lacks a right-to-work law and has 

avoided raising the minimum wage above 

federal minimums. Pennsylvania has banned 

managed care health coverage since the 

1990s, but insurance mandates are relatively 

low. By most measures, occupational licens-

ing isnot very extensive in Pennsylvania, 

but nurses enjoy little practice freedom. 

Insurance freedom is low, with prior approval 

of homeowners insurance rates and rating 

classification prohibitions. In 2016, personal 

automobile insurance rates were slightly 

liberalized, but this reform was clawed back 

in 2018. The state has a general sales-below-

cost law and an anti-price-gouging law. The 

civil liability system is much worse than the 

national average. The state has partisan judi-

cial elections and has made only timid efforts 

at tort reform. 

Pennsylvania's criminal justice policy is a 

mixed bag. Rising crime-adjustedincar-

ceration rates bottomed out in 2009-2013 

before getting slightly better since, whereas 

nonviolent victimless crime arrests have 

been down since 2004-2005. Drug arrests 

rates have also gotten better during the past 

decade. Civil asset forfeiture was reformed 

for 2017 and is now the 12th best in the coun-

try. Pennsylvania finally enacted a modest 

medical marijuana law in the 2015/16 session 

but has not decriminalized low-level posses-

sion. Gun rights are much better respected 

than in many other states, with carry licenses 

affordable and not terribly restricted, all 

Class Ill weapons legal, and a right to defend 

oneself in public legally recognized in 2011. 

Since legalizing casinos in 2007, Pennsylvania 

has risen to become one of the best states 

in the country for gambling liberty—except 

for home poker games. It has also legalized 

sports betting. Then again, Pennsylvania is 

one of the worst states for alcohol freedom. 

A notoriously inefficient state bureaucracy 

monopolizes wine and spirits. Wine markups 

are especially high, and even beer is prohib-

ited in the physical space of grocery stores. 

However, direct wine shipments were legal-

ized in 2016. On education, Pennsylvania has 

a long-standing and liberal tax-credit scholar-

ship program, but private schools and home-

schools are tightly regulated. Smoking bans 

have gone far but are not total. Cigarette 

taxes, though, are draconian at $2.60 a pack. 

181. William A. Fischel, The Homevoter Hypothesis: How Home Values Influence Local Government Taxation, School Finance, 

andLand-Use Policies (Cambridge, MA: Harvard University Press, 2001), p. 282. 
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Fiscal: Cut spending on public buildings, housing, public welfare operations, and 

employee retirement, all areas in which state and local governments spend abnormally 

high amounts. The savings could be applied to reductions in selective sales and individual 

income taxes. 

Regulatory: Reform land-use regulations, perhaps through an Arizona-style regulatory 

takings compensation requirement combined with eminent domain reform, 

Personal: Legalize cultivation, sale, and possession of recreational marijuana. 
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ANALYSIS 

Rhode Island has long been a fairly typi-

cal deep-blue state with ample personal 

freedom and weak economic freedom, but 

that has changed lately, as Rhode Island has 

not kept up with the rest of the country's 

growing personal freedom. It is now only 

middling on personal freedom, coming in 

33rd. Unfortunately for Rhode Islanders, the 

state's regulatory freedom weighs down their 

economic freedom ranking, where it comes 

in 40th. It is also one of the few states that 

has lost overall freedom since both 2000 and 

2018. 

Rhode Island's fiscal policy is slightly subpar. 

State and local taxes are high, coming in at 

a combined 10.9 percent compared with a 

national average of 9.6 percent. Local taxes 

are particularly problematic. Government 

debt is excessive, while financial assets are 

below the national average. The state does 

benefit from government consumption and 

employment that are well below the national 

average. With nearly four effective compet-

ing jurisdictions per 100 square miles, Rhode 

Island affords its residents quite a bit of 

choice among localities. 

Rhode Island's regulatory policy score has 

been essentially static—and bad—during the 

past two decades, setting aside the effects of 

federal health law. Land-use freedom is low 

because of exclusionary zoning and eminent 

domain abuse, and at least one of our indica-

tors suggests it has steadily worsened since 

the early 2000s (another suggests some mild 

improvement during the past few years). 

Renewable portfolio standards are high. 

Labor policy is also anti-employment, with a 

high minimum wage; no right-to-work law; 

a short-term disability insurance mandate; 

a stricter-than-federal anti-discrimination 

law; and, since 2013/14, a paid family leave 

mandate. Health insurance freedom is poor 

and even includes a state-level individual 

mandate. Cable and telecommunications 

have been liberalized. Occupational licensing 

extent is about average, but freedom of prac-

tice for health care paraprofessionals is quite 

high. A price-gouging law was enacted in 

2011/12, and the state has long had a general 

ban on "unfair(ly low) prices." Medical facili-

ties and moving companies face entry restric-

tions. But a "Tesla law" was passed in 2018 

allowing some direct-to-consumer auto sales. 

Freedom from abusive lawsuits is a bit below 

average but has improved slightly during the 

past two decades. 

Rhode Island has the second-best criminal 

justice system in the country, only trailing 

Massachusetts. Incarceration rates are well 

below average, as are drug and nondrug 

victimless crime arrests. Unfortunately, the 

state has not sufficiently reformed civil asset 

forfeiture, and—although a big equitable 

sharing payout somewhat skews Rhode 

Island's scores on that variable—evidence 

suggests that local law enforcement partici-

pated eagerly in the program even before 

that payout and since. The state has a fairly 

extensive medical cannabis law, and low-level 

possession of cannabis was decriminalized 

in 2012. However, it is still possible to get life 

imprisonment for a single marijuana offense 

not involving minors. The state was working 

toward legalization in 2021, with some hope 

that a special session could see legislation 

pass this year. Gambling freedom is high, 

unless you want to play poker with friends in 

your own home. Internet gambling was lib-

eralized in 2018. A tax-credit scholarship law 

and repeal of private school teacher licensing 

passed in 2011/12, bringing the state's edu-

cational freedom above average. The state 

would benefit from another burst of reform. 

Tobacco freedom is one of the lowest in the 

country because of sky-high cigarette taxes 

(well over $3 a pack) and comprehensive 

smoking bans. It now has vaping bans as well. 

Alcohol freedom is mediocre, with decent tax 

rates but bans on almost all direct wine sales. 

Gun laws are extremely restrictive but have 

not changed much since 2000. 
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SOUTH CAROLINA 
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POLICY RECOMMENDATIONS 

2019 

McMaster 

2017 

McMaster 

Fiscal: Hospital spending as a share of income is nearly three times the national average, 

and public employment is also abnormally high. These problems could be solved by priva-

tization and cuts. Cut the sales tax. 

Regulatory: South Carolina was one of the states where a certificate-of-need law for 

health care facilities was suspended in reaction to COVlD-19.'82 Permanently abolish 

certificate-of-need laws and other barriers to meeting consumer needs. 

Personal: Pass a medical marijuana bill similar to one that Republican legislators have 

proposed in the past. 

182. Angela C. Erickson, "States Are Suspending Certificate of Need Laws in the wake of COVID-19 but the Damage 
Night Already Be Done," Pacific Legal Foundation, January 11, 2021. 
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ANALYSIS 

South Carolina has traditionally done bet-

ter on economic freedom than on personal 

freedom. The court-ordered legalization of 

same-sex marriage gave South Carolina a 

big spike on personal freedom in 2014, but 

other states quickly followed, and that relative 

advantage was undone (although obviously 

not the improvement in freedom in an abso-

lute sense). The split between economic free-

dom and personal freedom rankings survives, 

but the difference isn't as great as one might 
expect. This factor is due to South Carolina's 

less-than-stellar fiscal policy, where it ranks 

33rd. The state's overall freedom has grown 

since 2000 and during the past two years, in 

an absolute sense. 

As one of the states more dependent on 

the federal government, the Palmetto State 

gets by with high government employment 

and consumption and a relatively low tax 

burden. Local taxes are average, but state 

taxes—at a projected 4.6 percent of adjusted 

personal income in FY 2020—are below the 

5.7 percent national average for 2000-201g. 

South Carolina enjoyed big tax cuts in the 

mid- to late 2000s according to our measure. 

Government GDP share of income has fallen 

steadily from its 2009 high, as has govern-

ment employment. But they are both still 

much too high. Debt remains above average 

but since FY 2010 has fallen a remarkable 12.1 

percentage points of adjusted income, even 

though cash and security assets have fallen 

2.0 points during that same period. 

South Carolina's regulatory policy has 

improved noticeably over time, ignoring the 

PPACA impact. Much of that improvement is 

because of tort reforms in 2005 and 2011 and 

an improving civil liability system, in which 

confidence continues to increase accord-

ing to the latest data. Land-use freedom is 

decent but steadily declining because of more 

restrictions. Fortunately, eminent domain 

reform has gone far, and the state has avoided 

a mandatory renewable portfolio standard. 

Labor law is generally good, with no state-

level minimum wage and a right-to-work law, 

but the state did enact an E-Verify mandate 

in 2008. Health insurance mandates are lower 

than average. Cable and telecommunications 

have been liberalized. Occupational licensing 

grew further and is starting to look like a real 

problem for the state, even in comparison 

with the rest of the country. Nurses enjoy only 

a little practice freedom. Insurance freedom is 

a bit subpar, and the state went backward to 

prior approval. South Carolina also regulates 

prices for gasoline, general retailers, and in 

emergencies. It has entry barriers to hospitals 

and moving companies. 

South Carolina's criminal justice policies are 

not much like the Deep South. Incarceration 

and victimless crime arrest rates have been 

more or less average—and improving of late. 

Drug arrests have been a different story and 

remain worse than average. Asset forfeiture 

abuse has not been curbed, but participation 

in equitable sharing has declined with regard 

to revenue. Cannabis penalties are somewhat 

harsh, and South Carolinas inability to keep 

up with changes in other states places it in 

the bottom 10. For example, it doesn't have 

medical marijuana. Gun rights are reasonably 

broad but as of our data cutoff, they were 

below the level enjoyed in Pennsylvania or 

even blue Oregon. Recent changes should 

improve the situation, as 2021 saw the enact-

ment of legislation that allows concealed-

carry permit holders to open carry while also 

eliminating the cost of a concealed-carry 

permit no However, the state resisted a con-

stitutional carry amendment. Educational 

freedom is slightly above average. Private 

schools and homeschools are harshly regu-

lated, and school choice programs have only a 

modest tax benefit. Tobacco freedom is above 

average, as smoking bans on private property 

contain exceptions, and cigarette taxes are 

low. The state was forced to legalize same-sex 

marriage in 2014, overturning its super-DOMA 

banning private contracts for gay couples. 

Alcohol freedom is middling, with beer taxes 

remarkably high. Automated license plate 

readers are totally unregulated, but raw milk 

sales are allowed. There is little legal gambling 

freedom, even for sports betting. 

183. "South Carolina: Open carry & Free cwp Bill to Go into Effect," Institute for Legislative Action, National Rifle Associa-
tion, August 13, 2021. 
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POLICY RECOMMENDATIONS 
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Noem 

2017 

Daugaard 

Fiscal: Trim spending on employment security administration, natural resources, and parks 

and recreation, areas far above national averages. Eliminate the bank franchise tax. 

Regulatory: Amend the constitution to require a supermajority (say, 60 percent) to pass 

any new regulatory infringement on the rights of private citizens through the initiative pro-

cess. This change could help with both labor-market and tobacco freedom. 

Personal: Reform asset forfeiture to place the burden of proof on the government, not on 

innocent owner claimants, and direct funds to the treasury, not to the seizing departments. 
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ANALYSIS 

South Dakota was once the stereotypical 

deep-red state that performed really well on 

economic freedom but poorly on personal 

freedom. However, this isn't true today—and 

it wasn't always true anyway. In the early 

2000s, it was in the middle of the pack and 

even rose all the way to 17th on personal free-

dom in 2004. But then it slid relative to other 

states all the way to 39th by 2013 and 42nd in 

2014. However, South Dakota has been on the 

upswing since then, moving to 29th in 2015. 

It then went from 27th in 2018 to 18th in the 

most recent year. It is little wonder consider-

ing its consistently stellar across-the-board 

economic performance that South Dakota 

remains one of the top-five freest states. 

South Dakotas fiscal policy is excellent. The 

state has one of the lowest tax burdens in 

the country, although it has risen slightly at 

both state and local levels since a decade 

ago. State taxation is extremely low at 3.6 

percent, with local taxation at 4.2 percent. It 

is also relatively fiscally decentralized, and 

South Dakotans do have some choice among 

local jurisdictions (1.3 effective jurisdictions 

per 100 square miles). State and local debt 

is well below the national average, but cash 

and security assets are low. Public employ-

ment is now above the national average at 

12.7 percent of private employment, but this 

has more to do with other states getting bet-

ter; South Dakota's ratio of public to private 

employment has shrunk slightly since 2016. 

The government GDP share of income is low 

at 9.3 percent. We register a fairly significant 

reduction in debt since FY 2009, but assets 

have also fallen during that time, 

South Dakotas regulatory policy is well 

above average, but it has actually declined a 

bit, even discounting the PPACA, since 2000. 

Land-use freedom is sound, with eminent 

domain reform passed long ago; the state 

has avoided renewable portfolio standards. 

However, the state has no compensation for 

regulatory takings, and land-use restrictions 

have gone up. Labor law is generally good 

because of right-to-work and other provi-

sions, but a very high (for the local market) 

minimum wage was enacted by ballot initia-

tive in 2014. South Dakota is one of the best 

states for health insurance freedom, with 

only a handful of the costliest mandates and 

few restrictions on the managed care model. 

Telecommunications has been liberalized, 

but statewide video franchising has not been 

enacted. Multiple indicators suggest that 

occupational licensing has grown, and the 

state is no longer better than average here. 

Nursing practice freedom is subpar but lib-

eralized slightly in 2016. Insurance freedom 

is mediocre, as the state has held out against 

the Interstate Insurance Product Regulation 

Compact and has enacted a rate classification 

prohibition. However, the state is mercifully 

free of a variety of other cronyist entry and 

price regulations, including a certificate-of-

need law. The state's civil liability system is 

above average and has improved over time. 

South Dakota's criminal justice policies are 

excessively strict from our point of view. 

For its crime rate, it imprisons more than it 

should. Drug arrests are well above national 

norms. However, the victimless crime arrest 

rate dipped significantly from 2018 to 2019, 

no matter how it is measured, and is part of a 

longer trend in the right direction. Asset for-

feiture is virtually unreformed, though local 

law enforcement does not participate much 

in equitable sharing. Prison phone call rates 

were more than halved in 2015/16. Cannabis 

law is harsher than in most states, though not 

the harshest. Medical marijuana was passed 

in 2020. Gambling freedom is extensive and 

will get more so now that sports betting was 

legalized in 2020 for in-person and internet 

betting. Private school and homeschool regu-

lations are not as burdensome as those of 

the neighbor to the north, and the legislature 

enacted a limited private scholarship tax ben-

efit in 2016. Smoking bans are extreme, with 

vaping bans added in 2019. South Dakota is 

one of the best states in the country for gun 

rights and has improved in absolute terms 

since the fifth edition, with the passage of 

constitutional carry in 2019. Alcohol freedom 

is also fairly extensive, and the ban on direct 

shipment of wine was repealed in 2015. 
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Fiscal: Separate spending and tax committees in the legislature, a reform shown to corre-

spond to lower spending over time. Sales taxes are high and could be cut. 

Regulatory: Repeal the price-gouging law and all minimum-markup laws. 

Personal: Deregulate private schools and homeschools by removing mandatory approval 

and teacher licensing for private schools and relaxing annual notification requirements for 

homeschoolers. 
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ANALYSIS 

Tennessee has long been one of the eco-

nomically freest states, largely because of its 

outstanding fiscal policies, but it also used to 

be one of the personally freest states in the 

South. That edge disappeared as it became 

a more stereotypical red state. As a result, 

Tennessee fell from third in overall freedom 

in 2001 to seventh in 2012. It has recovered 

some ground since and is now fourth overall 

in this year's index. 

The Volunteer State lacks an income tax, and 

both state and local tax collections fall well 

below the national average. We show state-

level taxes falling from 5.1 percent of adjusted 

personal income in FY 2007 to 4.2 percent in 

FY 2014, then rising to 4.4 percent in FY 2017 

and falling to a low of 4.1 percent in the latest 

data. This shift compares to a national aver-

age in FY 2020 of 5.7 percent. Local taxes 

were already below the national average of 

3.7 percent in FY 2009, but they fell off a cliff 

to only 2.5 percent of income now. State and 

local debt is low at 14.3 percent of income. 

Government consumption and investment 

is low at 9.1 percent of income and has been 

falling for a decade. Government employ-

ment is only 10.2 percent of private employ-

ment, a big drop since 2010 as the job market 

has recovered. 

Tennessee's land-use regulations are flex-

ible, and the state has a regulatory takings 

law. However, eminent domain reform has 

not gone far. The state put into place a law 

preventing employers from banning guns on 

certain company property in 2015. Tennessee 

is in the top 10 for labor-market freedom, 

with a right-to-work law, no minimum wage, 

and relaxed workers' compensation rules. 

Unfortunately, E-Verify was mandated in 2011. 

The managed care model of health cover-

age has been effectively banned. Mandates 

are low. Cable and telecommunications have 

been liberalized. On the downside, the extent 

of occupational licensure looks rather high, 

though different indicators give different pic-

tures. Nurse practitioners lost whatever inde-

pendent scope of practice they had in 2010, 

but dental hygienists gained some in 2013. 

The state marginally loosened insurance 

rate regulation in 2009/10 but restrictions 

came back in 2018. The state has general and 

gasoline-specific minimum-markup laws, as 

well as an anti-price-gouging law, household 

mover licensing, and a certificate-of-need law 

for medical facilities. The civil liability system 

improved to above average with reforms in 

2011 to punitive damages. 

Tennessee's criminal justice policies have 

been improving the past few years, though 

it still ranks outside the top 30. The crime-

adjusted incarceration rate rose steadily from 

2000 to 2011 but has been on a downward 

trend since. It is still above average, but the 

past two years have seen a good drop. Drug 

arrest rates and victimless crime arrest rates 

are also moving in the right direction. The lat-

ter is below average. Asset forfeiture is most-

ly unreformed, but equitable sharing revenue 

is going in the right direction. Cannabis laws 

are strict, though a very limited medical mari-

juana law was enacted in 2021. Tennessee is 

mediocre on gun rights in our index, but its 

passage of permitless handgun carry in 2021 

has significantly expanded gun freedom in 

the state. The new Smith & Wesson presence 

will provide a positive interest group force in 

the state. Alcohol freedom is now above aver-

age because of blue law relaxation in 2017/18. 

Beer taxes remain excessive. The state has 

little gambling, though it now has sports bet-

ting as of 2019. Educational freedom is slight-

ly below average, but a voucher program was 

passed in 2019. Private schools and home-

schools face significant regulatory burdens. 

Tobacco freedom is a bit better than average, 

with relatively low taxes, but new regulations 

on internet purchase appeared in 2017. 
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Fiscal: Tighten the rules for municipal annexation and make municipal secession easy to 

provide Texans with more choice in local government. Decentralize county responsibilities 

to the municipal level. 

Regulatory: Pass a law allowing direct-to-consumer auto sales so that Texans can more 

easily take advantage of the new Tesla auto plant being built in Austin.'-4 

Personal: Enact a general educational savings account plan similar to the one enacted in 

Nevada in 2015.185 

1e4. Mitchell Clark,"Testes Made in Texas W[II Likely Have to Leave the state before Texans can Buy Them, The Verge 

(blog), May 30. 2021. 

les. See Kent Grusendort and Nate Sharer, "How E5As Can Keep Texas the Land of the Free and Home of the Brave," 

policy brief, Texas Public Policy Foundation, January 2016. 
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ANALYSIS 

Texas talks a good game about freedom 

but could stand to deliver a more freedom-

oriented policy regime. It comes in only at 

21st in this edition, rescued largely by its top-

10 economic freedom score, and it has never 

been higher than 15th overall. The problem is 

that Texas has always been a less free state 

for personal freedom and now is the second-

worst state on that margin despite some 

absolute improvement overtime. Its eco-

nomic freedom is likely one reason it hasn't 

slipped out of the top half states and why it's 

been such a job-producing and population-

attracting machine. It does especially well 

on fiscal policy where it ranks 12th. It is also 

a solidly above-average state on regulatory 

policy, but not as good as one might expect 

at 22nd. 

Texas's fiscal policy is very good. It is a fiscally 

decentralized state, with local taxes at about 

4.9 percent of adjusted personal income, 

above the national average, and state taxes at 

about 3.5 percent of income, quite far below 

the national average of 5.7 percent. However, 

Texans have little choice of local government, 

with only 0.39 jurisdictions per 100 square 

miles. State and local debt is above average 

at 21.2 percent of income, with the biggest 

problem being local debt burdens, but the 

overall debt burden has come down notice-

ably since FY 2010. Public employment has 

fallen to significantly below average, at 10.7 

percent of private employment, and govern-

ment share of GDP is only 9.7 percent, below 

the national average of 10.3 percent. If Texas 

could get a handle on local taxes and debt, 

it could improve on its top-10 economic 

freedom score and become an even greater 

economic powerhouse. 

Texas's land-use freedom keeps housing 

abundant and affordable, but it has slipped 

a bit lately. The state has a renewable port-

folio standard, but it has not been raised in 

years. Texas is our top state for labor-market 

freedom. Workers compensation coverage is 

optional for employers: most employees are 

covered, but not all. The state has a right-to-

work law, no minimum wage, and a federally 

consistent anti-discrimination law. Cable and 

telecommunications have been liberalized. 

However, health insurance mandates are way 

above average, and the gatekeeper model of 

managed care has been banned. The individ-

ual health insurance mandate was removed 

federally in 2019 and was not replaced at 

the state level. The extent of occupational 

licensing is high, but the state enacted a 

sunrise review requirement for new licensure 

proposals in 2013. Time will tell whether it 

is at all effective. Nurse practitioners enjoy 

no freedom of independent practice. Texas 

does not have many cronyist entry and price 

regulations, but it does have a price-gouging 

law, and Tesla's direct sales model is still ille-

gal. Texas suffered a marked deterioration in 

homeowner's insurance regulation in 2015, 

resulting in a large residual market, but the 

state reformed it back to file and use in 2018. 

The civil liability system used to be terrible, 

but now it is merely below average. The state 

abolished joint and several liability in 2003, 

but it could do more to cap punitive dam-

ages and end political parties' role in judicial 

elections. 

Personal freedom is abysmally low in Texas, 

especially given how we operationalize it. 

Criminal justice policies are generally aggres-

sive, but reforms have been ongoing in the 

state for sometime. Even controlling for 

crime rates, the incarceration rate is far above 

the national average but has been improv-

ing. Drug arrests have fallen over time and 

are now about average for the user base. 

Nondrug victimless crime arrests have also 

fallen over time and are now much below the 

national average. This change would seem to 

show the power of the criminal justice reform 

efforts. Asset forfeiture is mostly unreformed, 

but law enforcement participation in equi-

table sharing has declined with regard to 

revenues. Cannabis laws are harsh. A single 

offense not involving minors can carry a life 

sentence. Even cultivating a tiny amount car-
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ries a mandatory minimum of six months. 

In 2013/14, the state banned the mostly 

harmless psychedelic salvia divinorurn. 

Medical marijuana was further expanded in 

2021. Travel freedom is low. The state takes 

a fingerprint for driver's licenses and does 

not regulate automated license plate read-

ers. It has little legal gambling; sports betting 

remains illegal. Texas has no private school 

choice programs, but at least private schools 

and homeschools are basically unregulated. 

Tobacco freedom is moderate, as smoking 

bans have not gone as far as in other states. 

But the state did add a minimum age of 

purchase increase in 2019. Gun rights have 

been moderately above average, but the 

state wasn't even in the top half of the states 

despite Texas's reputation. Open carry was 

legalized in 2015. The big positive reform 

came in 2021 with the passage of constitu-

tional carry. Alcohol freedom is above aver-

age, with taxes low. Texas has virtually no 

campaign finance regulations. 
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2019 

Herbert 

Fiscal: Build up cash reserves and retire state debt 

2017 

Herbert 

Regulatory: Eliminate occupational licensing for taxi drivers and chauffeurs, funeral atten-

dants, occupational therapist assistants, recreational therapists, interpreters and transla-

tors, and other occupations. Enact mandatory sunrise review for new licensing proposals, 

ideally with consumer and professional economist representation. 

Personal: Introduce "backpack funding" to free children and their caregivers to pursue 

their education as they see fit. 
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ANALYSIS 

Utah is a top-10 state on regulatory freedom 

but has slipped in absolute and relative terms 

on fiscal policy, sinking back to where it was 

in 2014 after some years of improvement in 

terms of absolute scores. Personal freedoms 

are a mixed bag, consistent with the states 

religious and ideological background. 

Utah's overall tax burden is a bit above aver-

age. We show a dramatic drop in state rev-

enues with the onset of the Great Recession, 

which haven't quite been replaced. In fact, 

further tax cuts were enacted in FY 2014. 

But state tax burden climbed a lot in FY 

2020 compared with the previous year 

and decade, moving higher to 6.2 percent, 

above the national average. Local taxes, 

meanwhile, have remained generally steady 

at 3.7 percent, right below the national aver-

age rate of 3.9 percent of adjusted personal 

income. Utahans have little choice among 

local governments, just 0.38 jurisdictions per 

100 square miles. Government GDP share 

was about average, but debt, government 

employment, and assets were all lower than 

average. Employment has been improving 

since 2011, moving from 13.0 percent to 11.5 

percent. 

Utah does well on regulatory policy overall, 

coming in eighth. It slipped a bit from 2012 to 

2016, but it has improved slightly in absolute 

and relative terms since then. On land-use 

freedom, the Beehive State is much better 

than average, but it appears to be tighten-

ing zoning rules overtime. Eminent domain 

reform was watered down in 2007. Labor law 

is solid but not at the very top. The state has 

a right-to-work law but no minimum wage. 

However, a new anti-discrimination law was 

passed in 2016, and the state has had man-

dated E-Verify for private hires since 2010. 

Utah changed workers' compensation for 

the better in 2017. Managed care is legally 

feasible, but the legislature enacted a costly 

mandated benefit for in vitro fertilization in 

2014. The individual health insurance man-

date was removed federally in 2019 and not 

replaced at the state level. As everywhere, 

occupational licensing has increased over 

time. Nursing freedom is better than aver-

age, and dental hygienists obtained a limited 

right to initiate treatment without dentist 

authorization in 2015. Insurance freedom is 

among the best in the country, with "use and 

file" for most property and casualty lines, 

long-standing membership in the Interstate 

Insurance Product Regulation Compact, and 

no rating classification prohibitions. The state 

has a price-gouging law and a sales-below-

cost law for gasoline on the books. However, 

its general sales-below-cost law was repealed 

in 2007/8, and direct auto sales were legal-

ized in 2018. There is no hospital certificate-

of-need law or moving company licensing. 

Utah's civil liability system is better than 

average and moving in the right direction. 

It also further deregulated telecommunica-

tions in 2017 by removing wireline regulatory 

authority. 

On personal freedom, Utah does surpris-

ingly well given its reputation for paternal-

ism. Moreover, it has been improving over 

the years and is creeping up toward the top 

half of the country. The Beehive State does 

well on gun rights, travel freedom (where 

it is first in the nation), educational liberty 

(except for the school choice component of 

that category), and campaign finance free-

dom, but quite poorly on alcohol, gambling, 

and tobacco. The state was also very bad 

on marriage, but it was forced to legalize 

same-sex marriage in 2014, a move that also 

overturned its super-DOMA prohibiting gay 

partnership contracts. Alcohol and gambling 

controls are draconian, where the state is 

50th in both categories (and causing lots of 

Utah license plates to be seen at border town 

casinos). The state has no motorcycle helmet 

law. It improved on marijuana policy in 2018 

because of medical marijuana reform. Utah 

also does generally well on criminal justice 

policy. Its crime-adjusted incarceration rate is 

below the national average and has generally 

moved down since 2005. Nondrug victimless 

crime arrests used to be way above average 

but have come down below national norms, 

even as drug arrests have risen and hit highs. 

The state used to have an excellent asset for-

feiture law, but it has been successively weak-

ened, most recently in 2013/14. But it remains 

quite decent on this issue and should improve 

given a reform bill that passed in 2021. 
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Scott 

Fiscal: Undo the past two decades of centralization with a constitutional amendment limiting 

state government responsibility for education. Return property tax-varying power and 

school budgeting power fully to towns and reduce state aid to a low level. Use the pro-

ceeds to cut income taxes. 

Regulatory: Enact regulatory takings compensation or other measures to deter excessively 

restrictive local zoning. 

Personal: Move to a pro-choice and pro-competition position on alcohol sales while stopping 

the slide left on gun rights. 
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ANALYSIS 

Vermont's economic policies are much worse 

than its social policies. Indeed, it is a stereo-

typical blue state. It is among the worst states 

on economic freedom, doing poorly on both 

fiscal and regulatory aspects, but among the 

best on personal freedom. 

Vermont is one of the highest-tax states in 

the country. It also looks extremely fiscally 

centralized, with state government taking 9.8 

percent of adjusted personal income and local 

government taking just 2.1 percent. However, 

this statistic is overstated, because Vermont 

counts the property tax as a state tax, even 

though towns have some discretion over 

the rate at which it is set locally. Vermonters 

would benefit from decentralization of tax 

and spending authority, as they have 3.3 

effective competing jurisdictions per 100 

square miles, well above the national average. 

Government debt is below average, but so are 

cash and security assets. Government share 

of GDP and public employment are slightly 

above average. 

Vermont had a moment from about 2007 

to about 2011 when it was doing better on 

regulatory policy. However, it fell consistently 

after that until 2018 when it bottomed out at 

45th. It is among the worst states on land-

use and energy freedom, and one measure 

of local building restrictions based on the 

prevalence of the term land use" in appellate 

court decisions shows a dramatic escala-

tion in restrictiveness since 2000. The other 

measure—using the WRLURI survey and 

imputation forward and backward with cost-

of-living data—shows improvement since 

2005. The state has done little to restrain 

eminent domain for private gain. One of the 

toughest renewable portfolio standards in 

the country was enacted in 2016. On labor 

policy, the state has a very high minimum 

wage compared with local market wages, and 

it has been rising since 2010. Vermont does 

not have a right-to-work law. Health insurance 

mandated benefits are low, but managed 

care has been hobbled by several measures. 

The state legislature authorized single-payer 

health insurance, but the executive branch 

declined to implement the law, so we do not 

code this law in our index. Cable has been 

liberalized. Occupational freedom is one of 

the bright spots for Vermont for this dimen-

sion. It is better than the national average and 

comes in fifth. For instance, Vermont is one of 

only four states that do not license massage 

therapists. Vermont has sunrise review for 

new licensing proposals, and it is one of the 

few states with such a requirement to have 

taken it seriously, as evidenced by the review 

reports posted online!-- Nurse practitioners 

gained full independent practice authority in 

2011/12. Insurance freedom is excellent, with 

a use and file" system for most property and 

casualty lines, long-standing membership in 

the Interstate Insurance Product Regulation 

Compact, and no rating classification prohibi-

tions. In general, Vermont is one of the least 

cronyist states. However, the state has a hos-

pital certificate-of-need law, and in 2013/14, 

it enacted an anti-science and anti-consumer 

GMO (genetically modified organism) label-

ing law, since preempted by Congress. Its 

civil liability system is mediocre; the state has 

passed no tort reforms. 

Vermont ranks fifth for gun rights—but it 

has slid in the rankings since the fifth edi-

tion of the freedom index. It has passed a 

large-capacity ammunition magazine ban, 

increased the minimum age to purchase a 

firearm, and expanded background checks. 

Silencers were legalized in 2015. Vermont is 

one of the lowest states for alcohol freedom, 

with a state monopoly over wine and spirits 

retail and beer wholesaling. It is one of the 

better noninitiative states for cannabis, with 

decriminalization and a reasonably broad 

medical law. Legalization of personal pos-

186. sunrise Rev[ew," Office of Vermont secretary of state, https://sos.vermont.gov/opr/regu!atory/regulatory-review/. 
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session and cultivation has only made it freer 

(and the legalization of commercial sales 

occurred after our data cutoff). However, 

maximum penalties are rather high, high-level 

possession is a felony, and salvia was banned 

in 2011. Vermont took some travel freedom 

with one hand and gave back more with the 

other in 2013/14, enacting a primary handheld 

cell phone ban, which research has shown to 

be useless, but also letting illegal immigrants 

get driver's licenses and placing some limits 

on automated license plate readers (which 

sunset in 2015 and were then reenacted in 

2016). Vermont has almost no legal gambling. 

Physician-assisted suicide was enacted in 

2013. The state does well on educational 

freedom because some towns are allowed to 

"tuition out" students, a century-old practice 

approximating a voucher law. Homeschool 

regulations are fairly tough. Tobacco free-

dom is extremely low, with airtight smoking 

bans, vending machine and internet purchase 

restrictions, and high cigarette taxes. In 2019, 

it became stricter by moving up the minimum 

age of purchase to 21. The incarceration rate is 

below average for its crime rate, and victim-

less crime arrests are very low. Prison phone 

rates dropped by half in 2016 and then nearly 

half again in 2018. Vermont has one of the 

better asset forfeiture laws, but it was weak-

ened in 2015, and equitable sharing provides 

an easy path to circumvention. Still, the state 

continues to perform well on this margin. 

Vermont has always been a legislative leader 

in marriage freedom and today retains its 

place with no waiting periods, blood tests, or 

ban on cousin marriage. 
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VIRGINIA 
2019 RANK 

13th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 2005 2010 2015 

PARTY CONTROL 

OR •D 

GOVERNOR 

SENATE 

HOUSE OF DELEGATES 

YEAR 

2021 

Northam 

POLICY RECOMMENDATIONS 

2019 

Northam 

2020 

10 

20 
Z 

30 

40 

50 

2017 

McAuliffe 

Fiscal: Transfer spending responsibilities and taxation authority from counties to munici-

palities. 

Regulatory: Legalize independent practice with full prescriptive authority for nurse prac-

titioners, adopt a nursing consultation exception for interstate practice, and allow dental 

hygienists to clean teeth without dentist supervision. 

Personal: Reform sentencing for nonviolent offenses with an eye toward reducing the 

incarceration rate to the national average in the long term. 
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ANALYSIS 

Virginia has historically been a conservative 

southern state. However, one would be hard-

pressed to call it that today despite some 

lingering policy advantages on the economic 

side. For the first time since 1993, Democrats 

won unified control of the state government 

in 2019 when they took the House and Senate 

to go along with a Democratic governor. And 

that Democratic Party is a very different one 

today than it was then when more conserva-

tive southern Democrats were still around. 

Virginia has usually done much better on eco-

nomic freedom than on personal freedom. 

That remains the case. However, we record 

slight relative declines in the rankings on both 

margins. Some significant improvement in 

personal freedom has taken place over time 

since its nadir a bit more than a decade ago. 

But it remains a low-ranking state as other 

states have liberalized more. It slid consider-

ably in 2019 on fiscal policy, a worrying trend 

given the possibility of continued unified 

government in Richmond. 

Virginia is a somewhat fiscally decentral-

ized state with an average local tax burden 

(about 4.0 percent of adjusted income) and 

a below-average—but rising in FY 2020— 

state tax burden (5.0 percent of income). 

Virginians' choice in local government is 

subpar, with just 0.5 competing jurisdictions 

per 100 square miles; the reason for this is 

that counties raise much more in taxes than 

municipalities. Government debt is low, but 

so are cash and security assets. Government 

employment is a bit higher than average, and 

government share of GDP is much lower than 

average. Those policies do not show much 

change over time. 

Virginia's land-use freedom is generally good. 

Indeed, it ranks fourth despite local zon-

ing rules tightening slightly in recent years, 

reportedly especially in the northern part of 

the state. Eminent domain reform has been 

effective. Labor law is well above average, 

and the state comes in as our second best in 

the country, with right to work, no minimum 

wage, fairly relaxed workers' compensation 

rules, a federally consistent anti-discrimina-

tion law, no E-Verify, no paid family leave or 

short-term disability mandate, and enforce-

ment of noncompete agreements. Health 

insurance mandates have long been much 

higher than the national average. Cable and 

telecommunications have been liberalized. 

Occupational licensing is more extensive 

than in the average state. Nurses and den-

tal hygienists enjoy little practice freedom. 

Insurance freedom is below average, and 

Virginia has a certificate-of-need law, a price-

gouging law, and mover licensing. Some 

direct-to-consumer automobile sales were 

legalized in 2015/16. The civil liability system 

is about average. 

Virginia's criminal justice policies are sub-

par but at least are no longer worsening. 

Victimless crime arrest rates are below aver-

age, but incarceration rates are still high. 

Asset forfeiture was slightly reformed in 2016. 

The state's approach to cannabis produc-

ers and consumers has been draconian, but 

things have changed since our data cutoff. 

Medical marijuana laws were reformed in 

2020, and adult marijuana possession and 

personal cultivation were legalized in 2021. 

Sales will follow in 2024. Virginia is average 

for gun rights but passed a slate of restric-

tions in 2020, including universal background 

checks. As Virginia turns more solidly 

Democratic, this could augur a further slide. 

Alcohol freedom is subpar but improved in 

the early 2000s as some regulations were 

withdrawn. State liquor store markups are 

still huge, and spirits taxes are high. The state 

has not had much legal gambling. But there 

was some liberalization of slot/video games 

in 2018, online sports betting became legal 

in 2021, and new casinos are on the way with 

expanded gaming in the state. Educational 

freedom is a bright spot for Virginia, grow-

ing substantially in 2011/12 with a tax-credit 

scholarship law. There is still room for cutting 

regulations on private schoolers and home-
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schoolers. For a state with Virginia's history, 

it might be surprising that tobacco freedom 

is not very strong—the state only ranks 31st. 

Cigarette taxes are average, but respect for 

the property rights of private workplaces still 

exists. It recently increased the minimum age 

of sale to 21. The state was forced to legalize 

same-sex marriage in 2014, which also over-

turned the state's oppressive super-DOMA 

banning all relationship-style contracts 

between two gay people. The state allows 

cousin marriage but does not have covenant 

marriages. 
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WASHINGTON 
2019 RANK 

39th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 

PARTY CONTROL 

OR •D 

2005 2010 2015 

2021 

Inslee 

POLICY RECOMMENDATIONS 

YEAR 

2019 

Inslee 

10 

20 
Z 

30 

40 

50 

2020 

2017 

Inslee 

Fiscal: Enact strict, expost balanced budget requirements to bring state debt down over 
time. Build up the rainy-day fund. 

Regulatory: Better protect property rights by enacting further-reaching eminent domain 

reform and reducing centralized land-use planning by repealing or amending the Growth 

Management Act and the Shoreline Management Act. 

Personal: Repeal teacher licensing and mandatory state approval and registration for pri-

vate schools, ease the annual testing requirement for homeschoolers, and require home-

schooling parents to keep only a record of attendance, not teaching materials. 
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ANALYSIS 

Washington doesn't perform well on any 

dimension of freedom but managed to 

avoid the bottom 10 states overall in 2019 

after dipping to 10th worst in 2017. Although 

Washington has had one of the more regu-

lated economies in the United States for a 

long time, it has benefited from the fact that 

California and Oregon have had the same. 

However, it is a far cry from comparative 

regulatory heaven in neighboring Idaho. 

Washington is barely a top-half state in per-

sonal freedom. 

Washington lacks an income tax; as a result, 

its fiscal policy is fairly good. Localities raise 

just below the national average in taxes, 

3.8 percent of adjusted income. State gov-

ernment, meanwhile, raises 5.3 percent of 

income, also a little below the national aver-

age. Washingtonians enjoy little choice in 

local government, just 0.37 jurisdictions per 

100 square miles. Government debt is higher 

than the national average but has come 

down recently. Cash and security assets are 

lower than average. Public employment and 

government share of GDP have come down 

substantially since 2009, partly because of 

economic growth rather than policy change. 

Washingtonians do not enjoy much freedom 

to use their own land. Local and regional 

zoning and planning rules have become 

quite strict. Eminent domain abuse is almost 

unchecked. Renewable portfolio standards 

have been tightened. Washington is one of 

the worst states on labor-market freedom. It 

lacks a right-to-work law, limits choices for 

workers' compensation programs, and has 

extremely high minimum wages relative to 

its wage base. It added paid family leave in 

2017. Managed care is hobbled by standing 

referral and direct access mandates. Cable 

and telecommunications have not been lib-

eralized. Occupational licensing has become 

much more extensive than the national aver-

age. The state's sunrise commission law has 

proved useless. However, nurse practitioners, 

dental hygienists, and physician assistants 

enjoy broad scope of practice. Insurance free-

dom is quite poor because of prior approval 

of rates and rating classification prohibitions. 

Washington did rescind its rate classification 

prohibitions for some classes of insurance in 

2019. The civil liability system is mediocre. 

Washington's criminal justice policies are 

among the best in the nation. Incarceration 

and victimless crime arrest rates are far 

below national averages and fell substantially 

even before marijuana legalization. The state 

also reduced the cost of prison phone calls by 

nearly half in 2016. It is a top state for mari-

juana freedom. However, the state has done 

virtually nothing about civil asset forfeiture 

abuse. Marriage freedom is low because 

of a waiting period and lack of cousin and 

covenant marriage. Gun laws aren't terrible 

for a left-leaning state. The state has legal-

ized some Class Ill weapons in recent years. 

However, in 2018, it did reimpose a firearms 

waiting period on some guns. Years ago, 

Washington increased its alcohol freedom to 

average from well below by privatizing state 

liquor stores and allowing spirits in grocery 

stores. However, taxes on distilled spirits are 

the highest in the country. Illegal immigrants 

have been able to get driver's licenses for 

a long time. The state is fairly mediocre 

on gambling freedom and prohibits online 

gaming. Physician-assisted suicide and raw 

milk sales are legal. Educational freedom 

is substandard, with some of the toughest 

licensing, approval, testing, and record-

keeping requirements for private schools 

and homeschools in the country. Smoking 

bans are comprehensive, and tobacco taxes 

are extremely high. New restrictions on elec-

tronic cigarettes and an increase in minimum 

age for legal sale to 21 occurred in 2019. 
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WEST VIRGINIA 
2019 RANK 

35th 

FISCAL 

REGULATORY 

PERSONAL 

10 

20 
z 

30 

40 

  50 

OVERALL 2000 2005 2010 2015 2020 

YEAR 

PARTY CONTROL 

OR •D 2021 

Justice 

POLICY RECOMMENDATIONS 

2019 

Justice 

2017 

Justice 

Fiscal: Reduce state employment, especially in general administration, highways, and pub-

lic welfare. Further reduce the business income tax. 

Regulatory: Return nurse practitioner scope of practice freedom. 

Personal: Reform sentencing by abolishing mandatory minimums for nonviolent offenses, 

with an eye toward reducing the incarceration rate to its 2000 level. 
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ANALYSIS 

West Virginia has usually done better on 

personal freedom than on economic free-

dom, but we show the lines converging as 

the state's public opinion has grown more 

conservative and Republican. In short, West 

Virginia is improving its relative ranking on 

fiscal and regulatory policy while declining 

on relative personal freedom (it was 4th in 

2000, but is 14th today). However, the state 

is still lagging mightily on fiscal policy. Still, it 

has seen an above-average overall growth of 

freedom since 2000. 

The Mountaineer State's overall tax burden 

is right about average, but it is centralized at 

the state level. The state takes about 6.7 per-

cent of adjusted income, a significant decline 

since FY 2006, when it peaked at 7.9 percent, 

while local governments take 3.0 percent, a 

figure that has risen a touch during the same 

period. There are 0.7 effective competing 

jurisdictions per 100 square miles. State and 

local debt and financial assets are both low 

and have fallen somewhat overtime, which 

we show as a slight net gain for freedom. 

Government employment is way above aver-

age, at 16.3 percent of private employment. 

Government share of GDP is also high (11.5 

percent of income) but has fallen during the 

past decade. 

Land-use freedom is broad in West Virginia. 

Eminent domain was partially reformed in 

2006, and a takings law is on the books. 

Labor-market freedom is better than aver-

age despite a minimum wage. West Virginia 

became a right-to-work state in 2016. West 

Virginia is one of the very worst states for 

health insurance regulation and has virtu-

ally made the managed care model illegal. 

Mandates are especially plentiful. Neither 

telecommunications nor cable has been lib-

eralized. Occupational freedom is a bit below 

average, both in extent of licensure and in 

scope of practice for second-line health 

professions. In an unusual reversal, nurse 

practitioners lost scope of practice in 2015. 

But the state became a member of the Nurse 

Licensure Compact in 2017. Insurance rate-

setting freedom is restricted because of prior 

approval requirements. The state has a hos-

pital certificate-of-need law, a price-gouging 

law, and a general unfair-sales law. Household 

goods moving companies were freed from 

needing a certificate of convenience and 

necessity in 2017. The civil liability system is 

still worse than average, but a significant tort 

reform in 2015 has improved the situation. 

West Virginia used to lock up fewer of its 

residents than most other states, but that is 

no longer the case. It has gotten consistently 

worse during the past two decades until 

a recent two-year move in the right direc-

tion. Drug arrests have also risen over time 

as a share of the user base, but a significant 

decline took place from 2017 to 2019. Arrests 

for victimless crimes have been falling for 

sometime. Asset forfeiture is essentially 

unreformed but, like most states, equitable 

sharing got significantly better since the 

fifth edition. Prison phone call rates were 

dramatically reduced in 2015. Cannabis laws 

improved in 2017 with passage of a medi-

cal marijuana bill. But laws are still harsh. 

Even low-level cultivation or sale carries a 

mandatory minimum of two years in prison. 

West Virginia is one of the best states for 

gun rights, buttressed by a constitutional 

carry law in 2016. And despite state involve-

ment in alcohol distribution, it is also better 

than average for alcohol freedom. The seat 

belt law was upgraded to primary in 2013, 

and an open-container law was enacted in 

2015, reducing travel freedom. The state has 

ample opportunities to gamble, including 

authorization for internet gambling, which 

came in 2018. Indeed, it is the third-best state 

for gambling freedom. Yet, social gambling 

remains illegal. West Virginia doesn't do well 

on educational freedom in this index, but it 

enacted a broad eligibility education savings 

account bill that will significantly help the 

state in the next edition. Private schools and 

homeschools are fairly heavily regulated. 

Tobacco freedom is only average after a big 

cigarette tax hike in 2016. 
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WISCONSIN 
2019 RANK 

17th 

FISCAL 

REGULATORY 

PERSONAL 

10 

2015 OVERALL 2000 2005 2010 

YEAR 

PARTY CONTROL 

OR •D 2021 

Evers 

POLICY RECOMMENDATIONS 

2019 

Evers 

2020 

20 
Z 

30 

40 

50 

2017 

Walker 

Fiscal: Reduce the income tax burden while continuing to cut spending on employee 

retirement and government employment. 

Regulatory: Abolish price controls. 

Personal: Reform the state's marijuana laws consistent with reforms carried out across the 

nation, including decriminalizing possession. 
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ANALYSIS 

Wisconsin is one of the most improved states 

since 2000, and a great deal of the credit for 

that goes to a rise in personal freedom, not 

just economic freedom. The Badger State 

was 48th in the country in personal freedom 

as recently as 2010 but has steamed all the 

way to 21st since then. 

In economic freedom, Wisconsin performs 

better on regulatory policy—where it is a 

top-10 state—than fiscal policy. It still has 

higher-than-average taxes, but they have 

fallen gradually since 2012, more at the local 

level than the state level. State taxes are pro-

jected to be 6.3 percent of adjusted personal 

income in FY 2020, whereas local taxes stood 

at 3.7 percent of income in FY 2020, slightly 

below the national average. Wisconsinites 

have ample choice among local governments, 

with more than two effective competing 

jurisdictions per 100 square miles. State and 

local debt has fallen almost continuously 

since FY 2007, but state and local financial 

assets have also fallen. Government employ-

ment is below average at 11.8 percent after 

peaking in FY 2010 at nearly 13.0 percent. 

Government share of GDP is 10.4 percent of 

adjusted income, essentially at the national 

average but lower than it has been every year 

except 2018. Wisconsin has generally seen 

definite improvement on fiscal policy since 

2010, partly because of economic growth 

and partly because of policy changes. In 

2018, Wisconsin's fiscal policy score was at 

its highest level in our whole time series, but 

it slipped slightly in 2019, absolutely but not 

relatively. 

On regulatory policy, we do not see much 

change in recent years. Regulatory freedom 

grew in 2015 because of a right-to-work law, 

but the policy environment at the state level 

has been fairly stable since. The state ranks 

right in the middle of the pack on land-use 

freedom; local zoning has not gotten out of 

hand, though it has grown some since 2000. 

The state has a renewable portfolio standard, 

which was toughened in 2015. Apart from a 

right-to-work law, Wisconsin was already rea-

sonably good on labor-market policy. Health 

insurance regulation is a bit better than aver-

age because of low mandates. Cable and 

telecommunications have been liberalized. 

Occupational licensing increased dramati-

cally between 2000 and 2006 and has been 

relatively stable since; still, the state is about 

average overall on extent of licensure. Nurse 

practitioners enjoy no independent practice 

freedom. Insurance freedom is generally 

good, at least for property and casualty lines. 

The state has no certificate-of-need law for 

hospitals. It has a price-gouging law, and 

it also has controversial, strictly enforced 

minimum-markup laws for gasoline and gen-

eral retailers. The civil liability system is above 

average and improved significantly since 

2010 because of a punitive damages cap. 

Wisconsin is a below-average-ranking state 

on criminal justice policies at 36th. The 

incarceration rate is right where it was 20 

years ago, after getting better about 10 years 

ago and then worsening. Nondrug victim-

less crime arrests have dropped. The state's 

asset forfeiture regime is among the best in 

the country. Equitable sharing revenues are 

significantly lower than average. Tobacco 

freedom is low because of airtight smok-

ing bans and high taxes. The state even has 

local vaping bans. Educational freedom grew 

significantly in 2013/14 with the expansion 

of vouchers. However, private schools are 

relatively tightly regulated. There is little legal 

gambling, even in social contexts. Cannabis 

law is unreformed. Wisconsin remains the 

best state for alcohol freedom, with no state 

role in distribution, no keg registration, low 

taxes (especially on beer—imagine that), 

no blue laws, legal happy hours, legal direct 

wine shipment, and both wine and spirits in 

grocery stores. The state is now better than 

average on gun rights after the legislature 

passed a shall-issue concealed-carry license a 

year ago (one of the last states in the country 

to legalize concealed carry) and repealed a 

waiting period in 2015. There is no duty to 

retreat. 
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WYOMING 
2019 RANK 

26th 

FISCAL 

REGULATORY 

PERSONAL 

OVERALL 2000 

10 

PARTY CONTROL 

OR •D 

2005 2010 2015 

2021 

Gordon 

POLICY RECOMMENDATIONS 

YEAR 

2019 

Gordon 

20 
Z 

30 

40 

50 

2020 

2017 

Mead 

Fiscal: Privatize hospitals and cut health spending to reduce government employment 

and consumption and allow sales taxes to be cut. Wyoming spends far more on health and 

hospitals as a share of its economy than any other state. 

Regulatory: Let employers buy workers compensation coverage from any willing seller. 

Consider privatizing the state fund. 

Personal: Adopt individualism in education by adopting a backpack funding" model. 
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ANALYSIS 

As a highly resource-dependent state, 

Wyoming's fiscal situation can fluctuate 

greatly from year to year, causing some 

volatility in its freedom scores over time. 

However, its overall freedom ranking has 

stayed relatively stable during the past three 

years, ending up in the middle of the pack 

each year. The Equality State is in the bottom 

third on fiscal policy and the bottom 10 on 
personal freedom, but its overall ranking is 

salvaged by a top-five showing on regulatory 

policy. 

With favorable trust and corporate pri-

vacy laws and no income taxes of any kind, 

Wyoming is as good a place to park your 

wealth as any other state. Cowboy Staters 

derive a much larger share of their gross 

income from capital gains than the average 

American. Wyoming is a relatively fiscally 

decentralized state, especially for its small 

population. Excluding mineral severance, 

motor fuel, alcohol, and tobacco revenues, 

state taxes come to a projected 3.6 percent 

of adjusted income in FY 2020, well below 

the national average of 5.7 percent and a 

big decline from FY 2009, when Wyoming 

state taxes peaked at 5.9 percent. Local taxes 

stand at about 3.2 percent of income, slightly 

below the national average of 3.9 percent. 

However, Wyomingites have little choice in 

local government as counties are the locus of 

most taxation, thus squandering the advan-

tages of fiscal decentralization. Government 

debt is the lowest in the country (a mere 5.6 

percent of income), and liquid assets are 

huge (73.6 percent of income), but state and 

local employment is enormous (18.25 percent 

of private employment—a significant dip over 

its high of 19.6 in 2010 but still an increase 

over 2008, when it was 17.7 percent), and 

so is government share of income (14.4 per-

cent). Like Alaska, then, Wyoming personifies 

the blessings and curses of abundant energy 

and mineral wealth: low taxes, extremely high 

reserves, and bloated budgets and public 

payrolls. 

Wyoming does above average on land-

use freedom but hasn't reformed eminent 

domain much. Labor law is generally good, 

with no minimum wage, a right-to-work law, 

and enforcement of noncompete agree-

ments, but employers must obtain workers' 

compensation coverage from a monopoly 

state fund, and anti-discrimination law goes 

beyond the federal minimum. Health insur-

ance mandates are lower than most states 

post-PPACA, and the managed care model is 

still viable. A telecommunications deregula-

tion bill was passed in 2013/14, but there is 

no statewide video franchising. Occupational 

licensing has grown overtime but is still well 

below the national average. Nurse practitio-

ners and physician assistants enjoy broad 

scope of practice, but dental hygienists only 

enjoy the right to practice with a collabora-

tive agreement with a dentist, enacted in 

2017. Wyoming is the best state for insurance 

freedom, lacking price controls on property 

and casualty lines. Its price-gouging law 

was repealed many years ago, but it still has 

a Depression-era "unfair sales act on the 

books. Its civil liability system is good, even 

though the state has not reformed punitive 

damages at all. 

Wyoming's criminal justice policies are 
similar to those of Louisiana or Mississippi. 

Incarceration and drug arrest rates are high 

and have generally risen overtime, but 

nondrug victimless crime arrests have fallen 

over time and are now only slightly higher 

than average. A timid asset forfeiture reform 

was enacted in 2016, but state law is still 

worse than average. However, Wyoming is 

better than average on equitable sharing. 

Cannabis laws are predictably bad, though 

not among the very harshest. However, 

unlike many other states across the country, 

Wyoming hasn't seen fit to liberalize in any 

meaningful way. Wyoming is one of the very 

best states for gun rights, having passed 

constitutional carry in 2010. Now that the 

state in 2018 passed a no duty to retreat in 

public law, not just in the home as it was, the 

only areas where it could improve involve 
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removing location restrictions for carry-

ing. Alcohol freedom is a bit above average 

despite state liquor stores because taxes are 

so low. Gambling freedom is below average, 

but the state does have pari-mutuel wager-

ing, social gambling, and charitable games. 

It legalized sports betting in 2021. Education 

freedom is below average, which might be 

surprising given its individualistic sensibilities. 

Nonsectarian private schools are strictly reg-

ulated, and there are no private school choice 

programs. One upside is that homeschooling 

is explicitly permitted by statute. Tobacco 

freedom is above average, as smoking bans 

admit some exceptions. Cigarettes can be 

purchased on the internet, and vaping is only 

locally banned in restaurants, bars, and work-

places. Retail raw milk sales were legalized 

in 2015. Cousin marriage is illegal, but blood 

tests and waiting periods are not required for 

marriage. 
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APPENDIX A 

DIMENSION, CATEGORY, AND VARIABLE WEIGHTS 
Key: 

Dimension 

Category 

Policy Variable 

FISCAL POLICY: 30.4% 

State taxation: 11.7% 

Local taxation: 6.6%-8.7% 

Government consumption and investment: 8.2% 

Government employment: 2.0% 

Government debt: 0.3% 

Cash and security assets: 0.2% 

REGULATORY POLICY: 34.9% 

Land-use freedom: 11.6% 

Local rent control: 5.3% 

"Land use" court mentions: 2.5% 

Wharton Residential Land Use Regulatory Index: 2.5% 

Renewable portfolio standards: 1.0% 

Regulatory takings compensation: 0.1% 

Eminent domain reform index: 0.1% 

Parking lot gun mandate: 0.01% 

Mandated free speech on private property: <0.01% 

Health insurance freedom: 8.9% 

Individual health insurance mandate: 2.4% 

Community rating, small groups: 2.3% 

Health insurance mandates index: 2.3% 

Individual guaranteed issue: 0.6% 

Small group rate review: 0.5% 

Community rating, individuals: 0.4% 

Direct access to specialists mandated: 0.3% 

Individual rate review: 0.1% 

Standing referrals mandated: 0.03% 

Individual policies, elimination riders banned: 0.02% 

Mandated external grievance review: 0.02% 

Financial incentives to providers banned: 0.01% 

Labor-market freedom: 4.8% 

General right-to-work law: 2.5% 

Short-term disability insurance: 0.9% 

Noncompete agreements permitted: 0.8% 

Minimum wage: 0.6% 
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Workers' compensation funding regulations: 05% 

Workers' compensation coverage regulations: 0.2% 

Employer verification of legal status: 0.1% 

Employee anti-discrimination law: 0.01% 

Paid family leave: <0.01% 

Lawsuit freedom: 3.2% 

Occupational freedom: 2.6% 

Nurse practitioner independence index: 0.8% 

Employment weightedlicensure: 0.8% 

Regulatory keywords in statutes: 0.8% 

Dental hygienist scope of practice: 0.1% 

Sunrise commissions: 0.1% 

Physician assistant prescribing authority: 0.04% 

Nurse Licensure Compact membership: 0.03% 

Sunset review: 0.02% 

Miscellaneous regulatory freedom: 2.5% 

Certificate-of-need requirements for hospitals: 0.7% 

Rate filing requirements, personal auto insurance: 0.5% 

Rate filing requirements, homeowner's insurance: 0.3% 

Anti-price-gouging laws: 0.2% 

General sales-below-cost laws: 0.2% 

Rate classification prohibitions: 0.2% 

Interstate Insurance Product Regulation Compact: 0.1% 

Sales-below-cost law for gasoline: 0.1% 

Direct auto sales: 0.1% 

Moving company entry regulation: 0.02% 

Mandatory labeling law: 0.01% 

Cable and telecommunications: 1.1% 

Telecommunications deregulation: 0.7% 

Statewide cable franchising: 0.3% 

PERSONAL FREEDOM: 33.2% 

Incarceration and arrests: 6.7% 

Crime-adjusted incarceration rate: 3.6% 

Drug enforcement rate: 1.9% 

Arrests for nondrug victimless crimes, % of population: 0.6% 
Arrests for nondrug victimless crimes, % of all arrests: 0.6% 

Driver's license suspensions for drug offenses: 0.04% 

Prison collect phone call rate: 0.01% 

Gambling: 4.2% 

Casino and racino win (revenue): 2.7% 

Slot/video games outside casinos: 1.3% 

Pari-mutuel wagering: 0.03% 

Aggravated gambling felony: 0.02% 

Social gambling allowed: 0.02% 
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Charitable gambling: 001% 

Express prohibition on internet gambling: <0.01% 

Guns: 4.1% 

Concealed-carry index: 1.9% 

Initial permit cost: 0.5% 

Local gun ban: 0.4% 

Firearms licensing index: 0.3% 

Waiting period for purchases: 0.3% 

Initial permit term: 0.2% 

Open-carry index: 0.1% 

Training or testing requirement: 0.1% 

Stricter minimum age: 0.1% 

Assault weapons ban: 0.05% 

No duty to retreat: 0.04% 

Registration of firearms: 0.03% 

Dealer licensing: 0.02% 

Built-in locking devices: 0.02% 

Restrictions on multiple purchases: 0.02% 

Background checks for private sales: 0.02% 

Design safety standards: 0.01% 

Machine guns: 0.01% 

Ballistic identification: 0.01% 

Retention of sales records: 0.01% 

Short-barreled shotguns: 0.01% 

Short-barreled rifles: 0.01% 

Large-capacity firearm magazine bans: <0.01% 

Sound suppressor: <0.01% 

.50 caliber ban: <0.01% 

Marriage: 3.2% 

Same-sex partnership index: 1.8% 

Super-DOMAs: 0.8% 

Sodomy laws: 0.3% 

Cousin marriage: 0.2% 

Covenant marriage: 0.1% 

Blood test required: 0.01% 

Waiting period: 0.01% 

Education: 3.0% 

Tax credit/deduction law for scholarships/expenses: 1.1% 

Publicly funded voucher law: 0.7% 

Mandatory licensure, private school teachers: 0.5% 

Mandatory state approval, private schools: 0.2% 

Compulsory school years: 0.2% 

Curriculum control, private schools: 0.1% 

Public school choice: 0.1% 

Curriculum control, homeschools: 0.04% 

Record-keeping requirements, homeschools: 0.03% 

Standardized testing requirements, homeschools: 0.03% 
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Notification requirements, homeschools: 0.02% 

Teacher qualifications, homeschools: 0.01% 

Mandatory registration, private schools: <0.01% 

Homeschooling statute: <0.01% 

Tobacco: 2.7% 

Cigarette tax: 1.8% 

Minimum legal sale age 21:0.5% 

Smoking ban, bars: 0.2% 

Internet purchase regulations: 0.05% 

Flavored vape ban: 0.04%-

Smoking ban, private workplaces: 0.02% 

Smoking ban, restaurants: 0.02% 

Vending machine regulations: 0.02% 

Vapingban on private property: <0.01%* 

Alcohol: 2.6% 

Alcohol distribution control: 1.0% 

off premisessales in grocery stores: 0.4% 

Blue law index: 0.4% 

Spirits taxes: 0.3% 

Wine taxes: 0.2% 

Beer taxes: 0.2% 

Direct wine shipment ban: 0.1% 

Keg registration/ban: 0.1% 

Happy hour ban: 0.02% 

Mandatory server training: <0.01% 

Marijuana: 2.4% 

Medical marijuana index: 1.0% 

Possession decriminalization/legalization: 0.6% 

Maximum marijuana penalty: 0.3% 

Sales legalization: 0.2% 

Marijuana misdemeanor index: 0.2% 

Mandatory minimums: 0.1% 

Salvia ban: 0.1% 

Asset forfeiture: 2.0% 

State asset forfeiture law, aggregate score: 1.0% 

Moving average of equitable sharing revenue: 1.0% 

Malaproliibita and civil liberties: 1.2% 

Affirmative action ban: 0.7% 

Prostitution legal: 0.2% 

Trans-fat bans: 0.1% 

Raw milk legal: 0.1% 

Mixed martial arts legal: 0.05% 

Fireworks laws: 0.04% 

Equal Rights Amendment: 0.03% 

* Indicates average weight for time-varying weights. 
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Physician-assisted suicide legal: 0.03% 
DNA database index: 0.01% 
Religious freedom restoration act: 0.01% 

Travel: 1.1% 
Automated license plate readers: 0.3% 
Driver's licenses for illegal immigrants: 0.3% 
Seat belt laws: 0.1% 
Fingerprint for driver's license: 0.1% 
Sobriety checkpoints: 0.1% 
Motorcycle helmet law: 0.1% 
Uninsured/underinsured motorist coverage mandate: 0.1% 
Handheld cell phone ban: 0.01% 

Campaign finance: 0.1% 
Individual contributions to candidates: 0.03% 
Individual contributions to parties: 0.02% 
Grassroots political action committee contributions to 
candidates: 0.01% 
Grassroots political action committee contributions to parties: 
0.01% 
Public financing: <0.01% 

Note: Because of rounding, percentages listed do not sum to exactly 100. Because of how 
we weight the local taxation variable, the weights for the fiscal policy dimension range 
from 29.0 (New Jersey) to 31.1 (Hawaii). For more on this, see "Local Taxation" under "Fis-
cal Policy" in Part 1. 

APPENDIX B 

ALTERNATIVE INDEXES 

This appendix gives alternative freedom indexes based on the exclusion of 

right-to-work laws and the inclusion of various positions on abortion policy. 

LABOR-MARKET FREEDOM-ALTERNATIVE INDICES 
The first set of alternative indexes excludes right-to-work laws. Consequently, 

new rankings are generated for labor policy, regulatory freedom, economic free-

dom, and overall freedom. 
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Rank State 

Labor-Market 
Freedom without 

Right-to-Work 
Laws, 2019 

1. Texas 0.022 26. Illinois -0.001 

2. Virginia 0.015 27. Montana -0.002 

3. Indiana 0.013 28. Alaska -0.002 

4. Iowa 0.013 29. New Mexico -0.003 

5. Kansas 0.013 30. Missouri -0.003 

6. Wisconsin 0.013 31. Arkansas -0.003 

7. New Hampshire 0.013 32. West Virginia -0.003 

8. Alabama 0.012 33. Vermont -0.007 

9. Mississippi 0.012 34. Wyoming -0.008 

10. Tennessee 0.012 35. Ohio -0.010 

11. Georgia 0.010 36. Connecticut -0.010 

12. North Carolina 0.010 37. Maryland -0.012 

13. Utah 0.008 38. Massachusetts -0.013 

14. Florida 0.008 39. Maine -0.014 

15. Kentucky 0.006 40. Colorado -0.017 

16. Pennsylvania 0.006 41. Arizona -0.021 

17. Idaho 0.006 42. Oregon -0.021 

18. Minnesota 0.004 43. Oklahoma -0.028 

19. South Carolina 0.004 44. Washington -0.032 

20. Louisiana 0.004 45. New Jersey -0.034 

21. Nebraska 0.003 46. Hawaii -0.039 

22. Nevada 0.002 47. North Dakota -0.042 

23. Delaware 0.002 48. Rhode Island -0.046 

24. South Dakota 0.001 49. New York -0.047 

25. Michigan 0.000 50. California -0.083 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Regulatory Policy 
without Right-to-

Rank State Work Laws, 2019 

Kansas 0.100 26. Texas -0.013 

2. Nebraska 0.094 27. Nevada -0.014 

3. Iowa 0.084 28. Alabama -0.017 

4. Idaho 0.076 29. North Carolina -0.019 

5. Wyoming 0.054 30. Ohio -0.033 

6. South Dakota 0.043 31. Delaware -0.041 

7. Georgia 0.040 32. Minnesota -0.045 

8. Utah 0.040 33. New Mexico -0.045 

9. Wisconsin 0.038 34. West Virginia -0.049 

10. Indiana 0.038 35. Montana -0.070 

11. New Hampshire 0.034 36. Louisiana -0.075 

12. Kentucky 0.032 37. Pennsylvania -0.097 

13. North Dakota 0.024 38. Illinois -0.103 

14. South Carolina 0.024 39. Maine -0.120 

is. Arkansas 0.023 40. Connecticut -0.122 

16. Mississippi 0.022 41. Washington -0.132 

17. Alaska 0.021 42. Massachusetts -0.158 

18. Tennessee 0.021 43. Rhode Island -0.174 

19. Michigan 0.018 44. Vermont -0.184 

20. Virginia 0.015 45. Hawaii -0.209 

21. Arizona 0.011 46. Oregon -0.345 

22. Oklahoma 0.005 47. Maryland -0.372 

23. Colorado 0.004 48. New York -0.427 

24. Florida -0.008 49. New Jersey -0.459 

25. Missouri -0.011 50. California -0.463 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Economic Freedom 
without Right-to-

Rank State Work Laws, 2019 

1. Florida 0.423 26. South Carolina 0.062 

2. Tennessee 0.391 27. Oklahoma 0.059 

3. New Hampshire 0.390 28. Alaska 0.057 

4. South Dakota 0.306 29. Kansas 0.053 

5. Idaho 0.272 30. Massachusetts 0.048 

6. Georgia 0.262 31. Connecticut 0.033 

7. Indiana 0.236 32. Louisiana -0.015 

8. Michigan 0.201 33. Iowa -0.022 

9. Missouri 0.197 34. Illinois -0.040 

10. Nevada 0.184 35. Nebraska -0.048 

11. Texas 0.174 36. Washington -0.093 

12. Virginia 0.174 37. Minnesota -0.094 

13. Colorado 0.162 38. West Virginia -0.104 

14. Pennsylvania 0.154 39. Mississippi -0.112 

15. Arizona 0.139 40. Rhode Island -0.115 

16. Arkansas 0.111 41. Maine -0.135 

17. Kentucky 0.111 42. Delaware -0.172 

18. Montana 0.104 43. New Mexico -0.259 

19. Alabama 0.099 44. Maryland -0.304 

20. Wisconsin 0.084 45. Vermont -0.320 

21. Wyoming 0.082 46. New Jersey -0.401 

22. Ohio 0.081 47. Oregon -0.405 

23. Utah 0.074 48. California -0.520 

24. North Carolina 0.070 49. Hawaii -0.578 

25. North Dakota 0.065 50. New York -0.734 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Overall Freedom 
without Right-to-

Rank State Work Laws, 2019 

New Hampshire 0.615 26. Kentucky 0.110 

2. Florida 0.526 27. Ohio 0.103 

3. Nevada 0.485 28. Wyoming 0.102 

4. Tennessee 0.414 29. Kansas 0.101 

5. South Dakota 0.399 30. South Carolina 0.099 

6. Indiana 0.342 31. Iowa 0.068 

7. Michigan 0.323 32. Maine 0.055 

8. Georgia 0.304 33. Louisiana 0.040 

9. Missouri 0.297 34. Connecticut 0.040 

10. Arizona 0.296 35. Nebraska 0.032 

11. Idaho 0.287 36. Illinois 0.010 

12. Colorado 0.284 37. West Virginia -0.004 

13. Pennsylvania 0.223 38. Minnesota -0.018 

14. Montana 0.200 39. Washington -0.020 

is. Virginia 0.200 40. Rhode Island -0.070 

16. North Dakota 0.169 41. Mississippi -0.083 

17. North Carolina 0.166 42. New Mexico -0.100 

18. Alaska 0.164 43. Vermont -0.153 

19. Wisconsin 0.164 44. Delaware -0.180 

20. Oklahoma 0.134 45. Maryland -0.259 

21. Utah 0.130 46. Oregon -0.288 

22. Texas 0.129 47. New Jersey -0.437 

23. Alabama 0.126 48. California -0.451 

24. Massachusetts 0.117 49. Hawaii -0.580 

25. Arkansas 0.117 50. New York -0.790 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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ABORTION POLICY-ALTERNATIVE INDEXES 

in this edition of the freedom index, abortion remains excluded from the 

main scores and rankings, given our discussion at the beginning of the book. 

However, we have again developed alternative abortion policy indexes here, 

which feed into personal freedom and overall freedom, should readers wish to 
personalize their results according to their view of the relation between abor-

tion policy and freedom. The first alternative index is a pro-life abortion policy 

("freedom from abortion") index. For this alternative index, more state restric-

tions on abortion are always pro-freedom, as is the lack of state subsidies for 
abortion through Medicaid. 

The second alternative index is a moderately pro-choice abortion policy 

index. For this index, restrictions on late-term abortions and lack of subsidies for 
abortion are pro-freedom, although for a different reason from pro-lifers in the 

latter case (respect for conscience), whereas restrictions on early term abortions 

are anti-freedom. For the moderately pro-choice index, restrictions on abortion 

that apply mostly but not entirely to late-term abortions and parental involve-
ment laws for minors' abortions do not count at all. 

Finally, the third alternative index is a strong pro-choice abortion policy 

index. For this alternative index, all limits on abortion are anti-freedom, and sub-

sidies for abortion do not count. 
We devised weights for policies on the assumption that for a pro-lifer, the 

estimated, measurable value of an aborted fetus's life is $3 million (caveat: this 

is an actuarial-type estimate, but we consider the moral value of life—whenever 
life begins—to be truly nnmeasurable and view policies relating to unjust killings 

to be an insoluble problem for any index, including those of human rights and 

civil liberties internationally). The $3 million figure derives from a rough esti-

mate of $5 million to $7 million for the statistical value of an adult life. Many or 
most fetuses are aborted naturally by the mother's body, so the value of a fetus's 

life should be about half that of an adult. 

For pro-choicers, the value of the freedom to abort depends on the "con-

sinner surplus" (in economic jargon, this term means the difference between 
what consumers would have paid and what they actually paid) derived from the 

observed price elasticity of demand for abortion, multiplied by the "constitu-

tional weight" of 10, consistent with our methodology for the rest of the index. 
We derive the estimate of $5 million from a high-end estimate of the statistical 

value of an average human life ($7.5 million), multiplied by two-thirds because 

young fetuses of the age when abortion typically occurs are naturally aborted by 

the mother's body roughly one-third of the time. '87 This is, obviously, merely a 

187. Binyamin Appelbaum, "As U.S. Agencies Put More Value on a Life, Businesses Fret," New York Times, February 16, 2011; 

Mayo Clinic. "Diseases and Conditions: Miscarriage" web page, www.mayoclinic.org/diseasee'conditions/pregnancy' 

loee'miecarriage/basics/definitiort'con'20033827; WebMD, "Pregnancy and Miscarriage" web page, www.webmd. 
mm/baby/guide/pregnancy-miscarriage. 
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ballpark figure based on actuarial-type estimates. Moreover, we admit that this 

type of economic language and reasoning can be difficult, sterile, limiting, and 

perhaps even less accurate than we'd like (though it is hard to calculate in other 

ways consistent with the overarching methodology of the index). 

The policies included in these alternative indexes are as follows: require-

ment that abortions be performed by a licensed physician (1.3 percent of overall 

pro-life freedom, 0.01 percent of overall moderate pro-choice freedom, 0.01 

percent of strong pro-choice freedom); requirement that some abortions be 

performed in hospitals (0.01 percent pro-life, 0 percent moderate, 0.01 percent 

strong pro-choice); requirement that some abortions involve a second physi-

cian (0.01 percent pro-life, 0 percent moderate, 0.01 percent strong pro-choice); 

gestational limit on abortions (0.3 percent pro-life, 0.4 percent moderate, 0.02 

percent strong pro-choice); partial-birth abortion ban (0.03 percent pro-life, 

0.04 percent moderate, <0.01 percent strong pro-choice); public funding of abor-

tion 4.4 percent pro-life, 0.1 percent moderate, 0.2 percent strong pro-choice); 

restrictions on private insurance coverage of abortion (14.4 percent pro-life, 0.1 

percent moderate, 0.1 percent strong pro-choice); state-mandated waiting peri-

ods 4.7 percent pro-life, 0.1 percent moderate, 0.1 percent strong pro-choice); 

and parental notification and consent laws (2.0 percent pro-life, 0 percent mod-

erate, 0.02 percent strong pro-choice). 

Interestingly, for a pro-lifer who relies on these parameters, abortion policy 

is worth a full 27.2 percent of overall freedom. If you believe that the life of the 

marginal (in the economic sense) aborted fetus is worth (again, statistically, not 

morally) about half that of any other human being, then you must think of abor-

tion as by far the most important policy states can control. You should be close 

to a single-issue voter. By contrast, moderate and strong pro-choicers should 

be far less interested in abortion policy. For moderates, abortion policy is worth 

0.7 percent of overall freedom, whereas for strong pro-choicers, abortion policy 

should be worth only about 0.3 percent of overall freedom. Why is the freedom 

to abort worth so little? The evidence suggests that abortion demand in eco-

nomic terms may be quite price-elastic, implying that the consumer surplus is 

low. We offer these alternative indexes of this very difficult moral, political, and 

methodological issue as a preliminary attempt rather than the definitive word 

on this issue and hope they will be treated in that light. 
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Rank State 

Freedom from 
Abortion (Pro-Life 

Index), 2019 

Indiana 0.473 26. West Virginia -0.009 

Missouri 0.473 27. Rhode Island -0.044 

1. Oklahoma 0.473 27. Wyoming -0.044 

4. Kansas 0.473 29. Florida -0.067 

5. Michigan 0.473 29. Minnesota -0.067 

5. North Dakota 0.473 31. Delaware -0.068 

5. Texas 0.473 31. Iowa -0.068 

5. Utah 0.473 33. Colorado -0.075 

9. Idaho 0.473 34. Nevada -0.092 

10. Kentucky 0.472 35. New Hampshire -0.109 

11. Nebraska 0.472 36. Massachusetts -0.137 

12. Arizona 0.051 37. Maryland -0.162 

12. Ohio 0.051 38. Hawaii -0.186 

12. South Carolina 0.051 38. New York -0.186 

12. Tennessee 0.051 38. Washington -0.186 

12. Virginia 0.051 41. New Mexico -0.192 

17. Arkansas 0.051 42. New Jersey -0.192 

17. Louisiana 0.051 43. Alaska -0.193 

19. Mississippi 0.051 44. Illinois -0.197 

20. Alabama 0.051 45. Montana -0.220 

20. Pennsylvania 0.051 46. Connecticut -0.220 

22. North Carolina 0.050 47. California -0.221 

22. Wisconsin 0.050 47. Maine -0.221 

24. South Dakota 0.027 49. Oregon -0.228 

25. Georgia 0.027 49. Vermont -0.228 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Moderate Pro-Choice 
Abortion Policy 

Index, 2019 

Delaware 0.004 23. Wisconsin 0.002 

Florida 0.004 27. Hawaii 0.001 

Iowa 0.004 27. Maryland 0.001 

Nevada 0.004 27. Massachusetts 0.001 

Rhode Island 0.004 27. New York 0.001 

Wyoming 0.004 27. Washington 0.001 

7. Montana 0.003 32. Indiana 0.000 

8. Arizona 0.002 32. Kansas 0.000 

8. Arkansas 0.002 32. Michigan 0.000 

8. Georgia 0.002 32. Missouri 0.000 

8. Louisiana 0.002 32. North Dakota 0.000 

8. Mississippi 0.002 32. Oklahoma 0.000 

8. Ohio 0.002 32. Texas 0.000 

8. South Carolina 0.002 32. Utah 0.000 

8. South Dakota 0.002 40. Minnesota -0.001 

8. Tennessee 0.002 41. Idaho -0.001 

8. Virginia 0.002 41. Kentucky -0.001 

18. West Virginia 0.002 41. Nebraska -0.001 

19. California 0.002 44. New Hampshire -0.005 

19. Connecticut 0.002 45. Colorado -0.006 

19. Illinois 0.002 46. New Mexico -0.007 

19. Maine 0.002 47. Oregon -0.008 

23. Alabama 0.002 47. Vermont -0.008 

23. North Carolina 0.002 49. Alaska -0.008 

23. Pennsylvania 0.002 49. New Jersey -0.008 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Strong Pro-Choice 
Abortion Policy 

Index, 2019 

1. Oregon 0.002 26. Georgia -0.001 

1. Vermont 0.002 27. South Dakota -0.001 

3. Alaska 0.002 28. North Carolina -0.001 

4. New Jersey 0.002 28. Wisconsin -0.001 

5. New Mexico 0.002 30. Alabama -0.001 

6. New Hampshire 0.002 30. Pennsylvania -0.001 

7. Colorado 0.002 32. Mississippi -0.001 

8. California 0.002 33. Arkansas -0.001 

8. Maine 0.002 33. Louisiana -0.001 

10. Connecticut 0.002 35. Arizona -0.001 

11. Montana 0.002 35. Ohio -0.001 

12. Hawaii 0.002 35. South Carolina -0.001 

12. New York 0.002 35. Tennessee -0.001 

12. Washington 0.002 35. Virginia -0.001 

15. Nevada 0.002 40. Nebraska -0.004 

16. Illinois 0.002 41. Kentucky -0.004 

17. Delaware 0.001 42. Idaho -0.004 

17. Iowa 0.001 43. Michigan -0.004 

17. Maryland 0.001 43. North Dakota -0.004 

20. Florida 0.001 43. Texas -0.004 

21. Rhode Island 0.001 43. Utah -0.004 

21. Wyoming 0.001 47. Kansas -0.004 

23. Massachusetts 0.001 48. Indiana -0.004 

24. West Virginia -0.001 48. Missouri -0.004 

25. Minnesota -0.001 48. Oklahoma -0.004 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Pro-Life Personal 
Rank State Freedom, 2019 

Michigan 0.595 26. Ohio 0.074 

2. Indiana 0.579 27. Georgia 0.069 

3. North Dakota 0.576 28. Arkansas 0.056 

4. Missouri 0.573 29. Colorado 0.048 

5. Nebraska 0.553 30. Florida 0.037 

6. Oklahoma 0.548 31. Iowa 0.022 

7. Utah 0.529 32. Minnesota 0.009 

8. Kansas 0.520 33. Rhode Island 0.001 

9. Idaho 0.488 34. Wyoming -0.024 

10. Kentucky 0.471 35. Maine -0.031 

11. Texas 0.427 36. New Mexico -0.033 

12. Nevada 0.210 37. Vermont -0.061 

13. Arizona 0.208 38. Massachusetts -0.068 

14. North Carolina 0.147 39. Delaware -0.076 

is. Wisconsin 0.131 40. Alaska -0.085 

16. South Dakota 0.120 41. Oregon -0.110 

17. Pennsylvania 0.119 42. Washington -0.113 

18. New Hampshire 0.115 43. Maryland -0.117 

19. Louisiana 0.106 44. Montana -0.124 

20. West Virginia 0.091 45. Illinois -0.148 

21. South Carolina 0.088 46. California -0.152 

22. Mississippi 0.080 47. Hawaii -0.188 

23. Alabama 0.078 48. Connecticut -0.214 

24. Virginia 0.077 49. New Jersey -0.229 

25. Tennessee 0.075 50. New York -0.242 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Moderate Pro-Choice 
Personal Freedom, 

2019 

1. Nevada 0.306 26. Massachusetts 0.071 

2. New Hampshire 0.220 27. Pennsylvania 0.070 

3. Maine 0.192 28. Louisiana 0.057 

4. Arizona 0.159 29. Utah 0.056 

5. Vermont 0.159 30. Illinois 0.051 

6. New Mexico 0.152 31. Rhode Island 0.048 

7. Michigan 0.122 32. Kansas 0.047 

8. Colorado 0.117 33. Maryland 0.047 

9. Oregon 0.110 34. Georgia 0.045 

10. Florida 0.108 35. South Carolina 0.039 

11. Indiana 0.105 36. Mississippi 0.032 

12. North Dakota 0.103 37. Alabama 0.029 

13. West Virginia 0.102 38. Virginia 0.029 

14. Missouri 0.100 39. Tennessee 0.026 

15. Alaska 0.099 40. Ohio 0.025 

16. Montana 0.098 41. Wyoming 0.024 

17. North Carolina 0.098 42. Idaho 0.014 

18. South Dakota 0.096 43. Connecticut 0.008 

19. Iowa 0.094 44. Arkansas 0.008 

20. Wisconsin 0.082 45. Hawaii -0.001 

21. Nebraska 0.080 46. Kentucky -0.003 

22. Minnesota 0.075 47. Delaware -0.004 

23. Oklahoma 0.075 48. New Jersey -0.044 

24. Washington 0.075 49. Texas -0.046 

25. California 0.071 50. New York -0.055 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Strong Pro-Choice 
Personal Freedom, 

2019 

Nevada 0.303 26. Massachusetts 0.071 

2. New Hampshire 0.227 27. Pennsylvania 0.067 

3. Maine 0.192 28. Louisiana 0.054 

4. Vermont 0.169 29. Utah 0.052 

5. New Mexico 0.161 30. Illinois 0.051 

6. Arizona 0.156 31. Maryland 0.046 

7. Colorado 0.125 32. Rhode Island 0.046 

8. Oregon 0.120 33. Kansas 0.044 

9. Michigan 0.118 34. Georgia 0.042 

10. Alaska 0.110 35. South Carolina 0.036 

11. Florida 0.105 36. Mississippi 0.028 

12. Indiana 0.101 37. Alabama 0.027 

13. West Virginia 0.100 38. Virginia 0.025 

14. North Dakota 0.100 39. Tennessee 0.023 

is. Montana 0.097 40. Ohio 0.021 

16. Missouri 0.096 41. Wyoming 0.021 

17. North Carolina 0.096 42. Idaho 0.012 

18. South Dakota 0.092 43. Connecticut 0.008 

19. Iowa 0.092 44. Arkansas 0.004 

20. Wisconsin 0.079 45. Hawaii -0.001 

21. Nebraska 0.077 46. Kentucky -0.005 

22. Minnesota 0.075 47. Delaware -0.007 

23. Washington 0.075 48. New Jersey -0.034 

24. Oklahoma 0.071 49. Texas -0.050 

25. California 0.071 50. New York -0.055 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Pro-Life Overall 
Freedom, 

2019 

1. Indiana 0.841 26. South Carolina 0.176 

2. Michigan 0.821 27. Ohio 0.132 

3. Idaho 0.786 28. Louisiana 0.117 

4. Missouri 0.747 29. Wyoming 0.084 

5. North Dakota 0.668 30. Iowa 0.027 

6. Oklahoma 0.634 31. West Virginia 0.013 

7. Utah 0.629 32. Mississippi -0.006 

8. Texas 0.627 33. Montana -0.043 

9. Kentucky 0.608 34. Massachusetts -0.043 

10. Kansas 0.600 35. Alaska -0.051 

11. Nebraska 0.531 36. Minnesota -0.108 

12. Tennessee 0.492 37. Rhode Island -0.137 

13. Florida 0.485 38. Maine -0.189 

14. New Hampshire 0.483 39. Connecticut -0.204 

15. South Dakota 0.452 40. Illinois -0.210 

16. Nevada 0.420 41. Washington -0.228 

17. Arizona 0.373 42. Delaware -0.271 

18. Georgia 0.357 43. New Mexico -0.315 

19. Virginia 0.277 44. Vermont -0.404 

20. Pennsylvania 0.250 45. Maryland -0.443 

21. North Carolina 0.243 46. Oregon -0.538 

22. Wisconsin 0.241 47. New Jersey -0.652 

23. Alabama 0.203 48. California -0.694 

24. Arkansas 0.194 49. Hawaii -0.788 

25. Colorado 0.187 50. New York -0.999 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Pro-Life Overall 
Freedom, No Right-

Rank State to-Work Laws, 2019 

Indiana 0.815 26. Ohio 0.155 

2. Michigan 0.795 27. South Carolina 0.150 

3. Missouri 0.770 28. Louisiana 0.091 

4. Idaho 0.760 29. Wyoming 0.058 

5. North Dakota 0.641 30. Iowa 0.000 

6. Oklahoma 0.608 31. West Virginia -0.013 

7. Utah 0.603 32. Montana -0.020 

8. Texas 0.601 33. Massachusetts -0.020 

9. Kentucky 0.582 34. Alaska -0.028 

10. Kansas 0.573 35. Mississippi -0.032 

11. New Hampshire 0.506 36. Minnesota -0.085 

12. Nebraska 0.504 37. Rhode Island -0.114 

13. Tennessee 0.466 38. Maine -0.166 

14. Florida 0.459 39. Connecticut -0.181 

is. South Dakota 0.426 40. Illinois -0.187 

16. Nevada 0.394 41. Washington -0.205 

17. Arizona 0.347 42. Delaware -0.248 

18. Georgia 0.331 43. New Mexico -0.292 

19. Pennsylvania 0.273 44. Vermont -0.381 

20. Virginia 0.251 45. Maryland -0.420 

21. North Carolina 0.217 46. Oregon -0.515 

22. Wisconsin 0.215 47. New Jersey -0.629 

23. Colorado 0.210 48. California -0.671 

24. Alabama 0.177 49. Hawaii -0.765 

25. Arkansas 0.168 50. New York -0.976 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Moderate Pro-Choice 
Overall Freedom, 

2019 

1. New Hampshire 0.587 26. Wyoming 0.132 

2. Florida 0.556 27. South Carolina 0.127 

3. Nevada 0.515 28. Kansas 0.126 

4. Tennessee 0.443 29. Iowa 0.098 

5. South Dakota 0.428 30. Massachusetts 0.096 

6. Indiana 0.368 31. Ohio 0.083 

7. Michigan 0.348 32. Louisiana 0.068 

8. Georgia 0.333 33. Nebraska 0.057 

9. Arizona 0.325 34. Maine 0.034 

10. Idaho 0.312 35. West Virginia 0.024 

11. Missouri 0.274 36. Connecticut 0.018 

12. Colorado 0.256 37. Illinois -0.012 

13. Virginia 0.228 38. Washington -0.041 

14. Pennsylvania 0.201 39. Minnesota -0.042 

15. North Dakota 0.195 40. Mississippi -0.054 

16. North Carolina 0.194 41. Rhode Island -0.089 

17. Wisconsin 0.192 42. New Mexico -0.130 

18. Montana 0.180 43. Vermont -0.184 

19. Oklahoma 0.160 44. Delaware -0.199 

20. Utah 0.156 45. Maryland -0.280 

21. Texas 0.154 46. Oregon -0.319 

22. Alabama 0.154 47. New Jersey -0.468 

23. Arkansas 0.145 48. California -0.472 

24. Kentucky 0.135 49. Hawaii -0.601 

25. Alaska 0.133 50. New York -0.812 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Moderate 

Pro-Choice Overall 

Freedom, No Right-to-

Rank State Work Laws, 2019 

1. New Hampshire 0.610 26. Kentucky 0.109 

2. Florida 0.530 27. Ohio 0.106 

3. Nevada 0.489 28. Wyoming 0.106 

4. Tennessee 0.417 29. South Carolina 0.101 

5. South Dakota 0.401 30. Kansas 0.100 

6. Indiana 0.342 31. Iowa 0.072 

7. Michigan 0.322 32. Maine 0.057 

8. Georgia 0.307 33. Louisiana 0.042 

9. Arizona 0.299 34. Connecticut 0.041 

10. Missouri 0.297 35. Nebraska 0.031 

11. Idaho 0.286 36. Illinois 0.011 

12. Colorado 0.279 37. West Virginia -0.002 

13. Pennsylvania 0.224 38. Washington -0.018 

14. Montana 0.203 39. Minnesota -0.019 

15. Virginia 0.202 40. Rhode Island -0.066 

16. North Dakota 0.169 41. Mississippi -0.080 

17. North Carolina 0.168 42. New Mexico -0.107 

18. Wisconsin 0.166 43. Vermont -0.161 

19. Alaska 0.156 44. Delaware -0.176 

20. Oklahoma 0.134 45. Maryland -0.257 

21. Utah 0.130 46. Oregon -0.296 

22. Texas 0.128 47. New Jersey -0.445 

23. Alabama 0.128 48. California -0.449 

24. Arkansas 0.119 49. Hawaii -0.578 

25. Massachusetts 0.119 50. New York -0.789 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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Rank State 

Strong Pro-Choice 
Overall Freedom, 

2019 

1. New Hampshire 0.594 26. Wyoming 0.129 

2. Florida 0.554 27. South Carolina 0.124 

3. Nevada 0.513 28. Kansas 0.123 

4. Tennessee 0.439 29. Iowa 0.096 

5. South Dakota 0.424 30. Massachusetts 0.095 

6. Indiana 0.364 31. Ohio 0.079 

7. Michigan 0.345 32. Louisiana 0.065 

8. Georgia 0.329 33. Nebraska 0.055 

9. Arizona 0.321 34. Maine 0.034 

10. Idaho 0.309 35. West Virginia 0.021 

11. Missouri 0.270 36. Connecticut 0.018 

12. Colorado 0.264 37. Illinois -0.012 

13. Virginia 0.225 38. Washington -0.041 

14. Pennsylvania 0.199 39. Minnesota -0.042 

15. North Carolina 0.191 40. Mississippi -0.058 

16. North Dakota 0.191 41. Rhode Island -0.092 

17. Wisconsin 0.189 42. New Mexico -0.121 

18. Montana 0.179 43. Vermont -0.174 

19. Oklahoma 0.157 44. Delaware -0.201 

20. Utah 0.153 45. Maryland -0.280 

21. Alabama 0.151 46. Oregon -0.308 

22. Texas 0.151 47. New Jersey -0.458 

23. Alaska 0.144 48. California -0.472 

24. Arkansas 0.142 49. Hawaii -0.601 

25. Kentucky 0.132 50. New York -0.812 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 

APPENDIX B 297 

303

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 304 of 446



TABLE B16 

Rank State 

Strong Pro-Choice 

Overall Freedom, 

No Right-to-Work 

Laws, 2019 

1. New Hampshire 0.617 26. Kentucky 0.106 

2. Florida 0.528 27. Wyoming 0.103 

3. Nevada 0.487 28. Ohio 0.102 

4. Tennessee 0.413 29. South Carolina 0.097 

5. South Dakota 0.398 30. Kansas 0.097 

6. Indiana 0.338 31. Iowa 0.070 

7. Michigan 0.319 32. Maine 0.057 

8. Georgia 0.303 33. Connecticut 0.041 

9. Arizona 0.295 34. Louisiana 0.039 

10. Missouri 0.293 35. Nebraska 0.029 

11. Colorado 0.287 36. Illinois 0.011 

12. Idaho 0.283 37. West Virginia -0.005 

13. Pennsylvania 0.222 38. Washington -0.018 

14. Montana 0.202 39. Minnesota -0.019 

15. Virginia 0.199 40. Rhode Island -0.069 

16. Alaska 0.167 41. Mississippi -0.084 

17. North Carolina 0.165 42. New Mexico -0.098 

18. North Dakota 0.165 43. Vermont -0.151 

19. Wisconsin 0.163 44. Delaware -0.178 

20. Oklahoma 0.130 45. Maryland -0.257 

21. Utah 0.126 46. Oregon -0.285 

22. Alabama 0.125 47. New Jersey -0.435 

23. Texas 0.125 48. California -0.449 

24. Massachusetts 0.118 49. Hawaii -0.578 

25. Arkansas 0.115 50. New York -0.789 

Note: States with the same rank are tied. States with different scores may appear identical 

due to rounding. 
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8 CHAPTER ONE 

two domains. We show that while mass ideology and policy ideology have 

always been correlated, mass partisanship and party control of government 

have only come into alignment with them in the last few decades. 

Chapter 5 examines the relationship between state policies and the par­

tisan control of state offices from a causal perspective. Using various ap­

proaches, it demonstrates that Democratic (relative to Republican) control 

of state offices has always caused state policies to shift leftward, especially on 

economics, but the causal effect of party control has roughly doubled since 

the 1980s. We find evidence that the increase in party effects is rooted in the 

ideological divergence between the mass constituencies of the two parties 

within states. 

Chapter 6 considers determinants of elections to state offices. It shows that 

although partisan loyalties and national tides exert powerful effects on state­

level elections, there is still substantial room for candidates and incumbents 

to shape their electoral fortunes. Relatively extreme candidates perform more 

poorly at the polls, and electorates seem to hold incumbents accountable by 

balancing against the majority party. These phenomena incentivize candidates 

and parties to adapt ideologically to their constituencies, which helps explain 

why mass ideology only weakly predicts shifts in party control. Together, the 

selection of moderate candidates and the incentives to avoid extreme policy­

making are important sources of negative feedback in state politics. 

Chapter 7 reaches a question at the heart of this work: How responsive 

is state policymaking to citizens' policy preferences? We begin by showing 

that the conservatism of elected officials is correlated with the conservatism 

of their electorates, both within parties and in the aggregate. We then dem­

onstrate that the conservatism of state policies does respond dynamically to 

mass conservatism but that this responsiveness is incremental rather than 

instantaneous. Policy responsiveness is also substantially, if not predomi­

nantly, mediated by the adaptation of incumbent officials rather than parti­

san turnover. Policy responsiveness has increased over time, and it has been 

consistently weaker in southern states. Though the effects of mass ideology 

are small in the short term, over the long term they are much larger. 

Chapter 8 considers the quality of representation from another angle, 

policy proximity: the match between state policies and citizens' preferences 

on individual policies. We first show that although states are highly respon­

sive to issue-specific opinion, policy representation is often biased. Policy 

bias is more often conservative than liberal, but this is largely explained by 

bias toward the status quo. We also find that the average policy in our data 

set matches opinion majorities about 60 percent of the time, with proximity 

improving the longer a policy has been on the political agenda. 
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14 
CHAPTER TWO 

exclude n1ore fundamental institutions, such as the structure and powers of 

government offices, as well as the internal rules of state legislative chambers. 

Finally, on a n1ore ad hoc basis, we exclude policies with direct effects on 
elections and representation, such as laws governing voting or districting. 
Beyond these restrictions, we defined the universe of state policies broadly 
to encompass a wide range of policy instruments (taxes, expenditures, n1an­

dates, prohibitions) and issue domains (economic, cultural, racial). As a con­
sequence, the universe we exan1ine includes a n1ix of dichotomous, ordinal, 

and continuous policit:s on issues ranging from abortion and education to 
gun control and civil rights. 

From this universe, we sought to construct as large and as representative a 

sample of comparable policies as. possible. Collecting a large nun1ber of poli­
cies was important to avoid basiing general inferences on a s1nall or unrep­
resentative subset of policies. To generate a list of potential policies, we can­
vassed a wide range of sources, including books and articles on state politics, 
legal surveys of state policies, state party platforms, governors' biographies, 
slate-specific political histories, and government and interest-group websites. 
Based on this list, we collected data on the policies in place in each state and 
year from a wide variety of secondary sources, including government, aca­
demic, and interest-group public:ations as well as from state statutes then1-
selves. Our data set covers the years 1935 to 2020, though for some policies we 
have data going back decades earlier. After excluding policies not applicable 
to all states, such as regulation of ocean beaches, and (with few exceptions) 
those for which data were available for fewer than five years, we are left with a 
total of 186 distinct policies. We cllassified 115 of these policies as economic, 62 

as cultural, and 9 as racial. Given the constraints of data availability, we can­
not claim to have constructed a 1random sample of state policies, but we are 

confident that the data set is broadly representative of available data on the 
salient policy activities of US states.11 

Although our policy data set as a whole covers all eighty-six years be­
tween 1935 and 2020, this is not true of each individual policy. We were able 
to collect data in every year for only eleven policies. The policy data's uneven 
availability across time can be seen clearly in figure 2.1, which for space rea­

so~s in_cludes a random sample of seventy economic policies, and figure 2 .
2

, 

which 1ncl~des _all sixty-two cultiural policies. On average, a given policy is 

me~sured 1n thirty-four out of eighty-six years. In the typical year, data are 
available for forty-two economic policies, with a minimum of twenty-nine 

per year, and for twenty-~even cuJtural _policies, with a minimum of ten per 

year. Across all 15,996 policy-year combinations, 60 percent are missing data. 

14 CHAPTER TWO 

exclude more fundamental institutions, such as the structure and powers of 

government offices, as well as the internal rules of state legislative chambers. 

Finally, on a more ad hoc basis, we exclude policies with direct effects on 

elections and representation, such as laws governing voting or districting. 

Beyond these restrictions, we defined the universe of state policies broadly 

to encompass a wide range of policy instruments (taxes, expenditures, man-

dates, prohibitions) and issue domains (economic, cultural, racial). As a con-

sequence, the universe we examine includes a mix of dichotomous, ordinal, 

and continuous policies on issues ranging from abortion and education to 

gun control and civil rights. 

From this universe, we sought to construct as large and as representative a 

sample of comparable policies as possible. Collecting a large number of poli-

cies was important to avoid basing general inferences on a small or unrep-
resentative subset of policies. To generate a list of potential policies, we can-

vassed a wide range of sources, including books and articles on state politics, 

legal surveys of state policies, state party platforms, governors' biographies, 

state-specific political histories, and government and interest-group websites. 

Based on this list, we collected data on the policies in place in each state and 

year from a wide variety of secondary sources, including government, aca-

demic, and interest-group publications as well as from state statutes them-

selves. Our data set covers the years 1935 to 2020, though for some policies we 

have data going back decades earlier. After excluding policies not applicable 

to all states, such as regulation of ocean beaches, and (with few exceptions) 

those for which data were available for fewer than five years, we are left with a 
total of 186 distinct policies. We classified 115 of these policies as economic, 62 

as cultural, and 9 as racial. diven the constraints of data availability, we can 

no(èláiiWth have constructed arandom  sample of state policies, but we are 

confident that the data set is broadly representative of available data on the 
salient policy activities of US states." 

Although our policy data set as a whole covers all eighty-six years be-

tween 1935 and 2020, this is not true of each individual policy. We were able 

to collect data in every year for only eleven policies. The policy data's uneven 
availability across time can be seen clearly in figure 2.1, which for space rea-

sons includes a random sample of seventy economic policies, and figure 2.2, 

which includes all sixty-two cultural policies. On average, a given policy is 

measured in thirty-four out of eighty-six years. In the typical year, data are 
available for forty-two economic policies, with a minimum of twenty-nine 

per year, and for twenty-seven cultural policies, with a minimum of ten per 

year. Across all 15,996 policy-year combinations, 6o percent are missing data. 

318

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 319 of 446



Cultural Policies ( 62 of 62) 
Prohibit Alcohol Consumption 

Jury Service For Women 
Equal Pay For Females 

Minimum Legal Drinking Age 21 
Background Check Gun Purchases From Dealers 

Animal Cruelty 
Waiting Period For Guns 

Ten Commandments Jn Schools 
Gun Dealer Licenses 

Death Penalty 
Corporal Punishment In Schools 

Background Checks 
English Is Official Language 

Forced Sterilizations 
Age Span Provisions For Statutory Rape 

Moment Of Silence Required ,., ''"" , , , 
Gender Discrimination Laws 

Open Carry Law For Guns 
Sodomy Ban 

No Fault Divorce 
Gender Discrimination Laws (Post-1964) 

Legal Abortion Pre-Roe 
State Equal Rights Law 

Equal Right Amendment Ratified 
Forced Counseling (Pre-Roe) 

Waiting Period For Abortion 
Decriminalization Of Marijuana 

Saturday Night Special 
Access For Contraceptives 

Housing Discrimination 
Employment Disc. Protections 

Ban On Disc. Against Gays In Public Accomm. 
Beer Keg Registration Requirement 

Medicaid For Abortion 
Zero Tol~-rance For Underage Drinking 

Parental Notification Required 
Sanctuary States Policy 

Local Anti-Discrimination Laws On Education 
Credit Discrimination Against Gays 

Assault Weapon Ban 
School Vouchers 

Forced Counseling (Post-Roe) 
Joint Adoption For Gay Couples 

Religious Freedom Restoration Act 
Immigrants Drivers License 

Stand Your Ground Law 
Smoking Ban - Workplaces 
Smoking Ban - Restaurants 

Partial Birth Abortion Ban 
Ultrasounds Required 

Medical Marijuana 
Insurance Cov. For Contraception 

Hate Crimes Ban - Gays 
Civil Unions 

Health Benefits For Undocumented Kids 
Instate Tuition For Immigrants 

Foster Parents 
Concealed Carry For Guns Allowed 

E-Verify 
Local Anti-Discrimination Laws 

Conversion Therapy Ban 
GayfTrans Panic Defense Laws L:_..;..:.:1:.__:.=t:,:_..t.::::.__:.;..:.:1.:.;=..:..i.:..:::_±:_..:.....::.....:...l 

1936 1956 1976 1996 2016 

FIG u RE 2.2. Temporal distribution of data on state cultural policies. 
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26 CHAPTER TWO 

TABLE 2. 2 illustrative cultural policies in five states, 1940 and 2020 

Cultural Policies (1940) 

NJ PA IA NE OK 

Corporal Punishment Ban 0 0 0 0 

Gun Dealer Licenses 0 0 0 

Female Jurors Allowed 0 0 

No Alcohol Prohibition 1 1 1 0 

Cultural Policy Conservatism -1.76 -0.85 -0.06 0.79 1.63 

Cultural Policies (2020) 

NJ ME WI KS OK 

No Open Carry Gun Law 0 0 0 0 

Medicaid Covers Abortion 0 0 0 

No Religious Freedom Restoration Act 0 0 

Allows Local LGBT Protections 1 1 1 0 

Ban on LGBT Hiring Discrimination LGBT LGBT LGB by govt. none 

Cultural Policy Conservatism -2.86 -1.74 -0.01 0.99 2.01 

1940 and 2020. The tables include a mix of dichotomous, ordinal, and (in the 

case of the economic domain) continuous policies. Some of the dichotomous 

policies separate ideologically extreme states from the others. In 1940, only 

the most economically liberal states, such as New York, provided direct aid 

for urban housing, and only the most conservative, such as Mississippi, did 

not have a workers compensation program. Analogously, in 2020, only very 

culturally liberal states such as New Jersey did not have an open-carry law, 

and only very conservative ones such as Oklahoma prohibited local LGBT 

antidiscrimination ordinances. Other policies, such as female jury service in 

1940 and right-to-work laws in 2020, divided states more evenly. But all the 

dichotomous policies in the tables have a certain threshold that separates all 

states with the law and all states without. (In the language of item response 

theory, items whose threshold is high have a large "difficulty" parameter.) The 

fact that each of these items has a threshold that perfectly separates ones and 

zeros is a sign that they are well described by a single latent dimension. 

Similarly, ordinal policies monotonically increase or decrease across each 

table. For example, in 2020, New Jersey and Maine both had laws prohibit­

ing employment discrimination based on LGBT status; the next most liberal 

state in this regard, Wisconsin, had a law that protected homosexual but not 

transgender workers; Kansas's protections applied only to employees of the 

state itself; and Oklahoma had no protections at all. That same year, New 

York, Minnesota, and Virginia each had mandatory renewable energy stan­

dards, Utah had voluntary ones, and Mississippi had no such standards. The 
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policies separate ideologically extreme states from the others. In 1940, only 

the most economically liberal states, such as New York, provided direct aid 
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culturally liberal states such as New Jersey did not have an open-carry law, 

and only very conservative ones such as Oklahoma prohibited local LGBT 
antidiscrimination ordinances. Other policies, such as female jury service in 

1940 and right-to-work laws in 2020, divided states more evenly. But all the 

dichotomous policies in the tables have a certain threshold that separates all 

states with the law and all states without. (In the language of item response 

theory, items whose threshold is high have a large "difficulty" parameter.) The 

fact that each of these items has a threshold that perfectly separates ones and 

zeros is a sign that they are well described by a single latent dimension. 

Similarly, ordinal policies monotonically increase or decrease across each 

table. For example, in 2020, New Jersey and Maine both had laws prohibit-

ing employment discrimination based on LGBT status; the next most liberal 

state in this regard, Wisconsin, had a law that protected homosexual but not 

transgender workers; Kansas's protections applied only to employees of the 

state itself; and Oklahoma had no protections at all. That same year, New 

York, Minnesota, and Virginia each had mandatory renewable energy stan-
dards, Utah had voluntary ones, and Mississippi had no such standards. The 
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two continuous policies, which index the generosity of states' Aid to Depen­
dent Children (ADC) and Temporary Assistance for Needy Families (TANF) 
programs, also decline with policy conservatism, though Utah's TANF ben­
efits break the monotonic pattern. This exception is indicative of the fact that 
a state's policy conservatism does not perfectly predict what policies it will 
have. This is particularly true of policies that are not very ideological ( e.g., 
licensing requirements for real estate agents), but even strongly ideological 
policies exhibit errors. Fortunately, our main goal is not predicting individual 
policies but rather aggregating many policies to estimate the general liberal­
to-conservative direction of states' policymaking in a given domain. 

Figure 2.6 conducts a similar exercise for the relationship between state­
level mass conservatism and public opinion on specific issues. These sur­
vey items were chosen because the strength of their relationship with mass 
conservatism-their "discrimination;' in the language of item response the­
ory (IRT)-is close to the average across all items.28 According to our model, 
about half the items in our data set are more ideological than these ones, and 
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TABLE 8 . 1 Policies in policy proximity data set 
-

Proximity % State- Years % Public 

Policy Span with Policy Support 

Abortion P<Jlicies 
--

Emergency contra cert ion 2005- 2018 80 52 
Coumeling required 1992- 2010 35 87 
Ahorti0n han (rre-Ror) 1967- 1973 74 15 
Medicaid for at,(,1tion 1981- 2020 31 36 
Parent:ll l'0nSt' nl for al,(1rt i0n 1989- 2020 40 77 
P:lrental nt,t ifil'at il'IO rrqu ired 1983- 2010 47 82 
Partial -hirth ah(:wth-.n han 1996- 2000 19 63 
l ltras0unds required 2019- 2020 30 53 
V,':litin~ pcri0d for at-ortion 1992-2020 44 76 

Drns and 'rime Policies 

At-olish death penalty 1941-2020 22 33 
Decriminalization of marijuana 1973-2020 25 34 
Medi..::al marijuana 2001-2020 '36 82 
Smoking ban- restaurants 1995-2020 40 56 
Alcohol prohibition laws 1936-2020 2 23 

Eduaition Policies 

Charter schools 1999-2020 81 77 
Corporal punishment in schools 1954- 2020 31 43 
Moment of silence required 1985-2020 23 59 
School vouchers 1992-2020 17 49 
Ten Commandments in schools 1999-2020 12 69 

Environmental Policies 

California car emissions standard 2002-2020 25 73 
Endangered species act 2011-2014 94 66 
Greenhouse gas cap 2006-2020 21 70 
Renewable portfolio standard 2009-2020 74 68 
Solar tax credit 2001-2020 64 77 

Gambling Policies 

Casinos allowed 1951-2020 18 49 
Lottery allowed 1964-2020 55 72 

Gay Rights Policies 

Public accommodations discrimination ban 1977- 2020 21 63 
Civil unions 2000- 2013 17 55 
Job discrimination protections 1977- 2020 29 63 
Hate crimes ban- gays 2000- 2018 54 74 
Housing discrimination 1977- 2020 21 63 
Joint adoption for gay couples 1993- 2014 16 44 
Same-sex marriage 2000- 2013 6 41 
Sodomy ban 1977-2003 45 51 

TABLE 8. 1 Policies in policy proximity data set 

Policy 

Proximity 

Span 

% State- Years 

with Policy 
% Public 

Support 

Abortion Policies 

Emergency contraception 2005-2018 80 52 

Counseling required 1992-2010 35 87 

Abortion ban (pre-Roc) 1967-1973 74 15 

Medicaid fr abortion 1981-2020 31 36 
Parental consent for abortion 1989-2020 40 77 

Parental notification required 1983-2010 47 82 

Partial-birth abortion ban 1996-2000 19 63 
Ultrasounds required 2019-2020 30 53 
Waiting period for abortion 1992-2020 44 76 

Drug and Crime Policies 

Abolish death penalty 1941-2020 22 33 
Decriminalization of marijuana 1973-2020 25 34 

Medical mariivana 2001-2020 36 82 
Smoking ban—restaurants 1995-2020 40 56 
Alcohol prohibition laws 1936-2020 2 23 

Education Policies 

Charter schools 1999-2020 81 77 

Corporal punishment in schools 1954-2020 31 43 

Moment of silence required 1985-2020 23 59 

School vouchers 1992-2020 17 49 

Ten Commandments in schools 1999-2020 12 69 

Environmental Policies 

California car emissions standard 2002-2020 25 73 

Endangered species act 2011-2014 94 66 

Greenhouse gas cap 2006-2020 21 70 

Renewable portfolio standard 2009-2020 74 68 

Solar tax credit 2001-2020 64 77 

Gambling Policies 

Casinos allowed 1951-2020 18 49 

Lottery allowed 1964-2020 55 72 

Gay kighis Policies 

Public aerornmodations discrimination ban 1977-2020 21 63 
Civil unions 2000-2013 17 55 

Job discrimination protections 1977-2020 29 63 
Hate crimes ban—gays 2000-2018 54 74 
Housing discrimination 1977-2020 21 63 
Joint adoption for gay couples 1993-2014 16 44 
Same-sex marriage 2000-2013 6 41 
Sodomy ban 1977-2003 45 51 
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trend.28 The slopes differ widely across policies. A substantial number, in­

cluding gay adoption, school vouchers, and casinos, traverse the upper-left 

and lower-right quadrants, indicating declining congruence over time. Most 

policies, however, improve their congruence over time. On average, congru­

ence increases by three percentage points each decade; over the course of 

eight decades, it would be predicted to improve by twenty-four points. 
Again, selection bias likely attenuates this estimate. A policy such as 

same-sex civil unions, for example, was not polled until it became controver­

sial, and, because it was federalized by the US Supreme Court, it exited our 

data set before states had fully responded to increases in public support. More 
generally, policies related to gay rights illustrate the nonlinear patterns in con­

gruence generated when public opinion undergoes large and rapid change. In 

the 1980s, large majorities in nearly every state opposed extending full rights 

to homosexuals and same-sex couples, and state policies reflected these pref­

erences almost perfectly. These issues thus exhibited high levels of agreement 

and near-universal congruence. Over the next several decades, public sup­

port for gay rights increased rapidly, decreasing agreement and congruence 

in the short term as policy lagged behind public opinion. Eventually, how­

ever, policymaking began to catch up, and by the 2010s policy proximity on 

gay rights was again on the upswing. 
Our analyses also highlight a few issue areas where policy has been per­

sistently out of step with public opinion. Some are cases where intense and 

well-organized interest groups are pitted against broad but less commit­

ted opinion majorities. Gun control is a prime example. Despite their long 
time on the agenda, gun policies such as assault weapon bans, prepurchase 

waiting periods, and background checks are among the most incongruent 
in our data set (see figure 8-4). All have supermajority support in the pub­

lic but are opposed by powerful groups like the National Rifle Association 

and its highly engaged membership base.29 Another incongruent duster of 

policies includes moral issues such as abortion ( e.g., bans on "partial birth" 

procedures) and religious expression in schools (e.g., allowing schools to 

post the Ten Commandments), on which policy has usually been more lib­

eral than the public prefers. Incongruence on these issues probably stems 

less from asymmetries in organization or intensity than from the fact that 
those opposed to them have higher income and education levels and thus 

greater political influence.30 These examples make it clear that persistently 

poor representation, while not the norm, definitely occurs on some issues, 

and these representational deficits are linked to political inequalities across 

social groups. 

PROXIMITY 
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CONCLUSION 

Gerald Wright, and John Mdver's Statehouse Democracy, whose finding 

of a strong cross-sectional correlation between mass and policy liberalism 

can be explained as the equilibrium outcome of the dynamic processes we 

document.3 

In other respects, however, this book has also revealed the limitations of 

any single model of state politics, Statehouse Democracy included. Many of 

the puzzles that Erikson, Wright, and Mdver so elegantly resolved no longer 

exist. Relying on data from around 1980, near the end of a period of unusually 

decentralized and depolarized politics, these authors highlighted the almost 

nonexistent relationship between states' partisan and ideological orientations 

as well as the large ideological variation across states within each party. These 

observations undergird their depiction of state parties as highly responsive to 

state median voters and state publics as equally responsive to the positions of 

the parties in their state. 
Our data confirm their conclusions but reveal them to be unusual relative 

to state politics before and especially after. Since the 1980s, mass policy pref­

erences in different domains have become strongly aligned with each other as 

well as with partisan preferences and electoral outcomes. Indeed, Democratic 

and Republican identifiers now diverge strongly within states while exhib­

iting little ideological variation across states. State policies, though already 

more aligned than mass preferences, followed a similar trajectory. Moreover, 

the causal effects of party control on state policies, which probably reached 

their nadir in the 1970s and 1980s, have grown sharply in the subsequent de­

cades. As indicated by the large policy shifts in Wisconsin after the Repub­

lican takeover of 2010 and in Virginia after the Democratic one of 2019, it is 

no longer plausible to claim, even to a first approximation, that pressures to 

converge on the median voter cause the two parties to enact similar policies 

when they control state government.4 

At the same time, however, Statehouse Democracy's emphasis on parties' 

responsiveness to their electorates retains a great deal of truth. Even the in­

creased partisan effects on policy evident in recent years pale relative to the 

policy differences across states. As noted earlier, one of the advantages of fo­

cusing on policy outcomes rather than, say, roll-call votes is that the latter 

tend to exaggerate differences behveen parties and downplay areas of relative 

consensus. Indeed, we find little evidence that partisan turnover is the pri­

mary mechanism by which mass preferences influence state policies-largely 

because, net of partisanship, mass policy preferences are weakly related to 

electoral shifts. Rather, it appears that due to the electoral incentives we docu­

ment in chapter 6, politicians in each party feel strong pressure to adapt pre­

emptively to public opinion. The paradoxical consequence is that although 
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electoral competition is key to incentivizing responsiveness, fairly little of the 
public's influence over state policymaking is exerted through the actual out­
come of elections. Though consistent with much research emphasizing poli­
ticians' anticipation of voter sanctions,5 this conclusion is strikingly at odds 
with the prominent view that "citizens affect public policy-insofar as they 
affect it at all-almost entirely by voting out one partisan team and replacing 
it with another:'6 

11.1 Normative Implications 

How, then, should we evaluate the quality of democracy in the states and, by 
extension, in America at large? On the whole, our findings are reassuring, 
though not entirely so. We find that, in broad strokes and over the long term, 
the public exerts a powerful influence over the general direction of state poli­
cymaking. Such responsiveness is often considered the sine qua non of de­
mocracy,7 if not its very definition, 8 and without evidence of it we would have 
good reason to doubt that American democracy is functioning as it ought 
to. Of course, influence does not necessarily imply fine-grained control, and 
indeed we find that in the short run policies are often out of step with major­
ity opinion. But again, policy proximity tends to increase the longer a policy 
is on the agenda. Moreover, policies with lopsided support tend to fall off the 
political (and polling) agenda, biasing the survey data toward controversial 
policies more likely to be incongruent. In sum, even by the demanding stan­
dard of popular control, state-level democracy seems to function better than 
pessimistic accounts suggest. 

There are, however, grounds for concern as well. For one thing, the time 
lag between opinion change and policy response is not unproblematic. Oppo­
nents of, say, antisodomy laws or legal abortion may find only small comfort 
in the knowledge that the injustices they seek to rectify will be overturned a 
generation hence. The normative reassurance we offer is also limited by our 
near-exclusive focus on the average citizen. As a consequence, our finding 
that states respond dynamically to their publics does not rule out unequal 
responsiveness to citizens in different income or racial groups, as a number 
of other studies have found.9 

Moreover-and not unrelatedly-our evidence suggests that the quality 
of democracy is uneven across states. Like the "brown spots" identified by 
Guillermo O'Donnell in many nominally democratic countries, states in the 
American South in particular seem to represent their citizens less well than 
do states in other regions.10 The policies of southern states are more conser­
vative than those of non-southern states with comparable publics, and the 
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electoral competition is key to incentivizing responsiveness, fairly little of the 
public's influence over state policymaking is exerted through the actual out-
come of elections. Though consistent with much research emphasizing poli-

ticians' anticipation of voter sanctions,5 this conclusion is strikingly at odds 

with the prominent view that "citizens affect public policy—insofar as they 
affect it at all—almost entirely by voting out one partisan team and replacing 
it with another."' 

ii.i Normative Implications 

How, then, should we evaluate the quality of democracy in the states and, by 
extension, in America at large? On the whole, our findings are reassuring, 
though not entirely so. We find that, in broad strokes and over the long term, 

the public exerts a powerful influence over the general direction of state poli-
cymaking. Such responsiveness is often considered the sine qua non of de-
mocracy,7 if not its very definition,' and without evidence of it we would have 

good reason to doubt that American democracy is functioning as it ought 

to. Of course, influence does not necessarily imply fine-grained control, and 
indeed we find that in the short run policies are often out of step with major-
ity opinion. But again, policy proximity tends to increase the longer a policy 
is on the agenda. Moreover, plkiith l5ided support tend to fall off the 
iTolitijal (d lIi) da-, biaiithe survey, dat to- ward troversiai 

policies—more likel b7e incongruent. In sum, even by the demanding stan-

dard of popular control, state-level democracy seems to function better than 
pessimistic accounts suggest. 

There are, however, grounds for concern as well. For one thing, the time 

lag between opinion change and policy response is not unproblematic. Oppo-

nents of, say, antisodomy laws or legal abortion may find only small comfort 
in the knowledge that the injustices they seek to rectify will be overturned a 
generation hence. The normative reassurance we offer is also limited by our 
near-exclusive focus on the average citizen. As a consequence, our finding 
that states respond dynamically to their publics does not rule out unequal 

responsiveness to citizens in different income or racial groups, as a number 
of other studies have found.9 

Moreover—and not unrelatedly—our evidence suggests that the quality 

of democracy is uneven across states. Like the "brown spots" identified by 

Guillermo O'Donnell in many nominally democratic countries, states in the 
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CONCLUSION 

match between policies and public opinion is lower. Given the persistence of 

policies over time, this representational deficit is likely at least partly due to 

the hangover from its long history of authoritarianism and racial oppression 

through the mid-twentieth century, 11 which the decades since its transition to 

democracy have only partially erased. 

This relatively sanguine explanation, however, is not fully satisfying. Though 

the statistical evidence is not conclusive, policy responsiveness seems to be 

lower to this day in the South, at least on economic issues. This is unsur­

prising, for there are good reasons to suspect that the extension of formal 

political equality to African Americans and other racial minorities in the 

South did not instantly endow them with political influence equal to that of 

White southerners. Southern Blacks' turnout in presidential elections did not 

converge with that of southern Whites until the early twenty-first century, 

and turnout among Latino southerners remains almost twenty points below 

the regional average. 12 For their part, southern Whites continue to display 

higher levels of antagonism toward Blacks than do Whites elsewhere in the 

country.13 

Just as important, perhaps, is the extent of racial polarization in much 

of the region. Especially in Deep South states such as Alabama and Missis­

sippi, the population roughly clusters around two modes: a smaller liberal 

one (mostly Black) and a larger conservative one (nearly all White). Due to 

this unusually skewed distribution, the median citizen-arguably the most 

relevant quantity from a theoretical point of view14-is actually substantially 

to the right of the average. The effects of this discrepancy are magnified by the 

discrepancy's interaction with the two-party system. The Republican Party, 

itself dominated by Whites, now dominates nearly every southern state, while 

Democrats are confined to semipermanent minority status.15 Though states 

like Virginia are exceptions, most southern states have shifted from being 

governed by "conservative Democrats elected by whites to conservative Re­

publicans elected by whites:'16 As a result, we find that Blacks continue to 

receive weaker representation than Whites in southern states. 

Finally, it is worth noting that the institutional legacy of the Jim Crow 

South lives on in sometimes subtle ways. In some cases, these legacies are 

policies themselves, the most important of which are not merely "sticky" but 

also offer permanent institutional advantages for certain political actors and 

coalitions. 17 A chief example is state right-to-work laws, which prohibit em­

ployment contracts that require employees to join or contribute to a union. 

As we and others have argued, such laws persistently disadvantage unions, 

Democrats, and liberal policymaking. Every state in the former Confeder­

acy has a right-to-work law, and all except Louisiana adopted it before the 
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Measuring LGBTQ Policy Environment in the American States

Scott LaCombe1

Terms: LGBTQ & transgender

This project presents a novel dataset tracking LGBTQ policies in the United States. The past

decade, and in particular the past 2 years, has seen a dramatic rise in policies expanding or

restricting the rights of LGBTQ populations in the American states. To understand this rise, this

paper collected data on hundreds of proposed and adopted policies in the American states to

generate a continuous measure of the status of LGBTQ rights in the American States to get a

more systematic understanding of the policy environment. We then use an IRT model to scale

states based on how permissive or restrictive they are across a variety of policy areas including

education, health care, and civil rights protections. This research has important implications for

understanding the rapidly changing policy environment for LGBTQ rights, as well as

understanding how public opinion is translated into policy on topics concerning vulnerable

populations. To our knowledge, this is the most comprehensive dataset of LGBTQ policies to

date, with over 1,400 pieces of legislation tracked so far.

1 Assistant Professor of Government and Statistical and Data Sciences, Smith College, 
slacombe@smith.edu
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Introduction

Since 2015, and particularly since 2020, there has been a swell of policy-making activity

both expanding and restricting LGBTQ rights. Given the nationalization of politics (Hopkins

2018) and growing polarization between the states (Caughey and Warshaw 2016), it is no

surprise that the states are diverging significantly when it comes to protections on LGBTQ

rights. In Florida, transgender residents cannot go to the bathroom aligned with their gender in

government-owned buildings, whereas they would be confronted with no such problems in

Massachusetts. Transgender minors in Oklahoma are unable to access proper healthcare because

medical providers would immediately lose their license for providing gender-affirming care but

in Oregon gender-affirming care cannot be denied by insurance providing it is medically

necessary. While recent work to build comprehensive measures of a state’s LGBTQ policy

environment has yielded important insights into diagnosing what is driving this divergence

(Movement Advancement Project 2020, Taylor et al 2020), we see a clear need for overtime data

that studies not only the policies that passed but also what policies don’t.

To fill this gap, we have started collecting data on all legislative proposals expanding or

restricting LGBTQ rights, beginning in 2023, with the goal of releasing a dataset spanning from

2010-2023. Using data from Legiscan, the Movement Advancement Project, and the ACLU, in

2023 alone, we have identified over 1300 proposals, including over 200 adoptions across distinct

policies topic-coded by a group of research assistants.

After introducing the preliminary dataset, we then use an Item Response Theory (IRT)

model to generate a measure of LGBTQ policy openness to provide an example of the insights

we hope this dataset will provide to activists and scholars alike. We find that more liberal public

opinion and Democratic control is associated with more open policies, whereas Republican

2
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control is associated with more restrictive policies. We find that nationally the policy

environment became much more open from 2010-2016, but has since stabilized with far slower

movement. As we continue to build these data our goal is to expand this measure of policy

openness to incorporate dozens of additional policies.

Policy Context- LGBTQ Policies in the American States

A Brief History of LGBTQ Policies

We are witnessing a new wave of anti-LGBTQ policy adoptions in some states

accompanied by a rush of favorable policy adoptions in others. Wins and losses for LGBTQ

rights occur most frequently at the state level with rare decisive federal events, often Supreme

Court decisions, disrupting state-level policy adoptions. Federalism allows states to have

substantive policy discussions regarding LGBTQ rights, which has produced both regressive and

progressive LGBTQ policy movements (Taylor et al., 2021).

Most LGBTQ policy adoptions occur at the state level due to the gridlock associated with

passing policies at the federal level. Given Republican’s reliance on Evangelical voters, who

generally do not support expanded rights for LGBTQ people, for electoral success (Cambell,

Monson, 2008), passing any inclusive LGBTQ legislation at the federal level is difficult so long

as Republicans control at least one chamber of Congress (Taylor et al, 2021). LGBTQ policies

can be described as a “double-edged issue” where focusing on one side to motivate voters often

motivates the opposing side, creating a difficult environment for legislators focusing on LGBTQ

issues. (Campbell and Monson, 2008).

Initiating a nationwide debate on marriage equality in 1993, Hawaii‘s high court ruled in

Baehr v. Lewin that barriers to marriage are discriminatory (Courson, 1994). This case was a first

of its kind and spurred states across the country into action. Utah implemented the first

3
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state-level Defense Against Marriage Act (DOMA) in 1995. In 1996, the federal government

passed its own Defense Against Mariage Act, creating a policy environment conducive to

vertical diffusion as states began to enact more same-sex marriage bans (Lewis, 2011). Yet this

era did not solely see the restriction of LGBT rights. In 2003, Massachusetts’ Judicial Court

decided that the state constitution grants gays and lesbians the right to marriage, ruling that

limiting gay and lesbian unions to civil union status rather than marriage created a separate and

equal status for the gay and lesbian community. That same year, the Supreme Court overturned

state sodomy bans, thus legalizing same-sex relations in every state.

In 2004 13 states passed same sex marriage bans via ballot initiative, followed by several

more states in 2005 and 2006. Throughout the 2000s and early 2010s, there was significant

activity at the state level regarding same-sex marriage, with states using their legislatures, ballot

measures, and state supreme courts to definitively ban or allow same-sex marriage or civil

unions for same-sex couples (Same-Sex Marriage, State by State, 2015). By 2014, state supreme

courts were increasingly active on the issue in both directions, and the 6th Circuit Court upheld

state-level same-sex marriage bans as constitutional, paving the way for a Supreme Court

decision on the issue.

2015 marked a substantial change in LGBTQ policy, as the Supreme Court case

Obergefell v. Hodges legalized same-sex marriage in all fifty states (Same-Sex Marriage, State

by State, 2015). However, since same-sex marriage could no longer be used as a motivational

tool for voters, state legislators moved on to other policy areas, as seen in North Carolina’s

passage of a bathroom ban for transgender people in 2016 (Public Facilities Privacy and Safety

Act, 2016). Although this ban on transgender people’s ability to use the bathroom aligned with

their gender identity was short-lived, it marked a new focus in the area of LGBTQ policy. By

4

330

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 331 of 446



2020, state-level policies aimed at the LGBTQ community became increasingly focused on

transgender people, especially children, and the idea of the LGBTQ community posing a threat

to children in general. This trend continues into 2023, with an increasingly large volume of

anti-transgender legislation being proposed every year. This policy area is highly polarized, with

Democrats increasingly supporting expansions of LGBTQ rights and Republican opposition

growing, even if the face of public attitudes growing increasingly supportive of the LGBTQ

community (Bishin et al 2020; Krimmel et al 2016). Polarization at the national level has made

federal policy changes rare, and often focused on the courts to make rulings (Taylor et al 2021),

leading to much of the policymaking being concentrated at the state and local levels.

LGBTQ Policies in Context

The rapid proposal of so many policies leads to questions about the extent to which we

can use existing theories of policy adoption to explain this area’s rapid growth. Unlike economic

policies that might be focused on gaining a comparative advantage (Shipan and Volden 2008),

we argue these policies more clearly fit under the umbrella of morality policies. Morality

policies, or policies that regulate social norms or evoke strong moral responses, are widely used

in the political arena to engage voters (Mooney & Lee, 1995). This is because discussion and

engagement with morality policy has no information barrier, and is heavily influenced by

tradition, religious beliefs, and moral values. Anyone can reasonably consider themselves an

expert in morality policy, resulting in such issues having high salience (Haider-Markel & Meier,

1996). For the above reasons, LGBTQ policies are widely considered a type of morality policy

(Wendell & Tatalovich, 2023; Cravens III, 2019)

LGBTQ policy is categorized as a “two-sided” morality policy, like abortion, as it

“provokes a legitimate debate between competing advocacy coalitions” (Wendell & Tatalovich,

5
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2023). Because of LGBTQ policy’s characterization as a morality policy, research of LGBTQ

policy is of use to scholars seeking to understand the broader morality policy landscape.

Additionally, much of the engagement surrounding LGBTQ policies occurs via social media

(Human Rights Campaign & Center for Countering Digital Hate, 2022), which may provide

researchers insight into political dynamics on social media.

It is notable, however, that LGBTQ policy differs from other two-sided morality policies

in the sense that LGBTQ identity is an innate characteristic, rather than an action or cognisant

social decision. Because of this, LGBTQ advocacy organizations characterize LGBTQ policy as

a civil rights issue as opposed to a moral issue (Haider-Markel & Meier, 1996). The competing

frames around LGBTQ mean that existing explanations using morality policy might be less

applicable to LGBTQ policies. LGBTQ policy is further distinct due to the dramatic change in

public opinion over a short period of time. From 2000 to 2020, support for same-sex marriage

went from a super majority opposing it to supporting it (McCarthy, 2023). We argue that just as

abortion policy straddles multiple policy areas and frames such as morality policy, health care,

and civil rights (Kreitzer 2015), there is a need to develop a distinct framework for understanding

LGBTQ policies and understand how evolving public opinion has altered the policy

environment.

LGBTQ Policies and Public Policy

Given the unique history of the LGBTQ policy environment, and that this policy area

falls at the intersection of morality policy, civil rights, and in many cases healthcare, we argue

that these policies represent an opportunity for researchers to test theories of public policy from a

variety of perspectives. First, while there has been significant progress in building large-N policy

databases to track general patterns of policy diffusion (Boehmke and Skinner 2012; Boehmke et

6
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al 2021; Boushey, 2010), questions remain over the extent to which these findings apply

generally across policy areas. At the same time, single policy studies within a policy area lead to

further questions of generalizability. Therefore, we follow in a similar vein to research

attempting to bring a large-N analysis to specific topic areas such as abortion (Kreitzer 2016) or

interstate compacts (Karch et al 2016).

Additionally, LGBTQ policies represent a clear test case of how democracies treat

vulnerable minority groups. Are institutions such as direct democracy designed to build

responsiveness being used to remove rights and protections for marginalized groups? Lastly,

given the dramatic rise in legislation both expanding and restricting LGBTQ rights in recent

years, we see a clear need to systematically measure and track activity occurring in the states.

Does the legalization of same-sex marriage nationally in 2015 represent a punctuating event

(Baumgartner and Jones) that disrupted the state policy environment? Or is the trend more of a

gradual rise that received little media or scholarly attention until recently? These are just a

sample of the questions we hope to answer by collecting this data.

Data Collection and Summary Statistics

The primary goal of the project is to construct a comprehensive dataset of legislative

proposals and policy adoptions across the states to track the diverse regulations of LGBTQ

rights. The initial focus was to manually search Legiscan’s 2023 data for all states to identify and

categorize all proposed pieces of legislation. This search yielded over 120 policies across ten

policy areas, including sports, medical care, education, anti-discrimination, and legal recognition.

In all, the processes resulted in 1376 policies, including 210 that were passed by the state

legislatures. We were able to optimize the initial collection process to target specific keywords

7
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and phrases, as we sought to track policy adoptions only going back in time.7 If a bill contains

multiple distinct policies (for example, a gender-affirming care ban for minors and a ban on

requiring educators to use a student's preferred pronouns) they are recorded as distinct

observations.

We further extended our data collection process by incorporating policies tracked by the

ACLU’s LGBTQ Policy Tracking Project and the Movement Advancement Project’s project

tracking LGBTQ policies. After a pilot search using these resources, we developed a series of

search terms to use when browsing thousands of state legislative proposals on Legiscan (see

appendix). In addition to tracking information about the bill, we tracked how far it made it

through the legislative process and information about the bill sponsor (including sponsor

partisanship). We also topic-coded policies into the following topic areas: sports, medical,

education, legal recognition, public presence, discrimination, safety, economics, families,

economics, and other, and coded policies as restrictive, expansive, or neutral on LGBTQ rights.

We have nearly completed the data collection process for 2023, and are now moving to 2022 and

have already noted a large cutoff in the number of adoptions, suggesting that 2023 is a year with

unprecedented policy attention to LGBTQ rights.

For the 2023 data, out of the 1376 policies identified in 2023, 836 (60.7%) were

identified as restrictive, 515 (37.4%) as expansive, and 25 (1.8%) as neutral. When constrained

to only policy adoptions (210 as of December 1, 2023), we again find more restrictive policies

(70%) being adopted than expansive (27%) or neutral (2.3%). Figures 1 and 2 display the

geographic distribution of both expansive and restrictive policies. With the exception of Texas8,

8 Texas’s higher number of expansive proposals are due to a high number of bills sponsored by
Democrats, none of which were adopted by the state.

7 While we see clear value in collecting data on proposals, not just adoptions, our over time data
collection process is solely for adoptions to aid in the construction of our measure of the LGBTQ policy
environment.
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the states with the most expansive policy proposals are disproportionately liberal and governed

by Democrats. Massachusetts, New York, and California stand out as legislatures with the most

expansionary proposals.

Figure 2 shows the distribution of restrictive policies is almost a mirror image of the

expansive map. Texas again stands out as a state with a lot of proposals, but other states also

emerge such as South Carolina and Iowa. Overall, restrictive proposals appear to be

geographically concentrated in the South and in states governed by Republican legislatures,

although there is notable heterogeneity with states such as Georgia or Louisiana seeing relatively

few policies. Taken together, these maps present a policy context where the states diverge

significantly with respect to LGBTQ policies.

Figure 1: Distribution of Expansive Policy Proposal, 20239

9 Data collection is still in progress for New Jersey and Vermont, which may explain their relatively low
numbers.

9
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Figure 2: Distribution of Restrictive Policies

Figure 3 shows the distribution of policy adoptions in 2023. Republican-led states appear

to have the most policymaking activity, and Florida stands out as a particularly active state in

2023, with 16 adoptions, all of which are coded as restricting LGBTQ rights. These descriptive

maps suggest that while the environment is heterogeneous, there is disproportionate

policy-making activity going on in Republican-led states, and the universe of adopted policies is

more restrictive than introduced legislation.

10
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Figure 3: Maps of 2023 LGBTQ Policy Adoptions by State

Figure 4 presents the distribution of topic areas in the 2023 data. Education and

Healthcare dominate the policy agenda, which is consistent with extensive coverage of state

“Don’t Say Gay” bills and gender-affirming care bans proposed in many states. Public presence

policies include those that ban drag shows in public places or in the presence of a minor, or other

similar decency laws that regulate public spaces, and is the third most common topic area. The

category other refers to a group of policies that did not fit into the other categories, and are

disproportionately policies regulating inclusive practices (changed state laws to have

gender-neutral language) or were more procedural than substantive in nature. This policy area is

seeing intense activity across a variety of topics, and policy-making activity can be found in any

region of the country.

11
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Figure 4: 2023 Bill Proposals by Topic Area

Measuring LGBTQPolicy Environment

We next turn to a brief application using these data to demonstrate how they can be a

resource to policy scholars and political scientists alike. While there has been significant media

attention given to the rise in LGBTQ policy restrictions and expansions at the state level, our

search of the literature yielded little systematic data on the policy-making environment overall.

Much of the research evaluates the adoption of specific policies, such as same-sex marriage bans

(Lewis 2011), the ability to change birth certificates to reflect someone’s gender identity (Taylor,

Tadlock, and Poggione 2014), or anti-sodomy laws (Haider-Markel 2010). While these studies

provide important insights across a variety of important issues, less attention has been given to a

comprehensive measure of the collective state of LGBTQ policies in the state. Some recent work
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has recognized this gap and the Movement Advancement Project (2020) has produced an

additive scale using a variety of restrictive and inclusive policies that are strongly related to state

public opinion (Taylor, Tadlock, and Poggione 2014). While this scale provides immense

insights, we see a need for a time-varying measure using a non-additive approach.

First, a time-varying scale can help us better understand both national and subnational

trends to better examine the factors that lead to the expansion or restriction of LGBTQ rights. In

particular, a time-varying measure allows researchers to leverage time itself such as using lagged

public opinion to explore whether opinion drives policy, or if policy drives opinion. Secondly, an

additive scale assumes that all indicators have similar influences on the overall policy

environment. Latent variable analysis has long been a tool used by scholars to operationalize

measures that cannot be directly observed such as democracy (Treier and Jackman 2008),

particularly when many indicators contribute to the same underlying concept (Coppedge,

Alvarez and Ladonado 2008). So, for example, a same-sex marriage ban would be weighted

equally to a policy segregating high school sports leagues by assigned sex at birth. By taking an

Item Response Theory (IRT) approach (Demars 2010; Youn-Jeng Choi & Abdullah Asilkalkan

2019), we can allow each policy to have a unique contribution to the underlying concept of the

openness of a state’s LGBTQ policy environment.

Data

To generate a scale of LGBTQ openness, we first collected data on 14 different policies

adopted from 2000-2023. Our goal was to collect data on policies similar to those collected by

the Movement Advancement Project including those regulating marriage, access to gender affirm

care, gender identity, and legal protections against discrimination on the basis of gender identity

or sexual orientation. Our list of policies is smaller than those used by organizations such as

13
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MAP to generate a longer time series, but we are continuing to work to expand the list of policies

over time. Our ultimate goal with this project is to generate a scale using many more policies

than the ones used in this application, but we used the 2023 data collection process to help guide

our decisions on the preliminary policies to collect information on.

Our unit of analysis is state-year, and we generate binary indicators for each state noting

whether it has a particular policy in any given year. We anchor the scale by coding some policies

such as gender-affirming care bans and bathroom bans as clearly restrictive of LGBTQ rights as

negative, whereas the legalization of same-sex marriage and adoption of anti-discrimination

ordinances are coded as positive. We include separate indicators for same-sex marriage bans and

same-sex legalization because many states in this period have neither. Even if same-sex marriage

was de facto banned, the act of formally banning it represents a distinct policy action from

simply having no defined policy.

We use theMIRT package (Chalmers 2012) to assess the number of conditions, items to

include, and estimate scores for each state. We find that the underlying concept, which we label

LGBTQ Openness, is unidimensional. After assessing the initial model, we used the 12 policies

found in Table 1 to estimate a state’s LGBTQ openness. As can be seen in this table, the factor

loads for the first 5 policies are very high, and in the anticipated direction. States with the least

open policy environment banned same-sex marriage, adopted “Don’t Say Gay” laws, enhanced

religious liberty protections to allow for discrimination on the basis of sexual orientation if it

violates one’s religious beliefs, criminalized same-sex relations, and banned gender-affirming

care to summarize a few key takeaways. The loadings for several items are extremely strong,

which suggests the underlying concept is clearly defined.

14
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Table 1: Factor Loadings

Policy Factor Loading

Don’t Say Gay Law -.886

Same-Sex marriage ban -.956

Enhanced Religious Liberty Protections -925

Decriminalizing same-sex relations (Sodomy
ban repeal)

.964

Legalizing same-sex marriage .973

Gender-Affirming Car Ban for Minors .473

Require Surgery for Legal Gender Change .161

LGBTQ anti-Discrimination protection .572

Laws preempting local governments from
adopting anti-Discrimination ordinances
protecting LGBTQ

-.261

Gender-neutral option on legal documents .597

No surgery required to legally change gender .328

Ban on changing gender on birth certificates -.450

We use these loadings to scale states by their policy openness. Scores are standardized

with a mean of 0, and higher levels represent a more open LGBTQ policy environment. Figure 5

shows the mean score by year. While the average is negative in the year 2000, we see a national

decrease in policy openness as states ban same-sex marriage in the early to mid-2000s. This

trend continued to decrease until it reached a national low in 2006 and began a rapid increase

from 2010 to 2015 (nearly a 1 standard deviation increase in openness) as public attitudes rapidly

shifted and states began adopting more expansive policies. We see this trend slow and begin to

stall out by 2018, and scores have remained relatively stable since then, although there is still a

15
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small, positive change. From a face validity standpoint, these results are consistent with trends of

LGBTQ backsliding in the 2000s followed by major societal shifts in the 2010s in favor of

LGBTQ rights, with some evidence of a slowdown in progress since 2020 as opponents of the

2015 Obergefell decision were able to organize a potential backlash. Whether we have reached a

new equilibrium or are currently in a zenith of LGBTQ protections remains to be seen.

Figure 5: Average LGBTQ Openness Score by State

For a face validity test, we compare our measure to the most recent Movement

Advancement Project’s tally of a state’s sexual orientation and gender identity policies. The

data-generating processes are distinct for both measures, so a direct comparison of scales is not

possible. However, they are measuring similar underlying concepts, so we expect geographic

patterns to be similar. To more directly compare scores we convert both quantitative measures

into quartiles, and plot the states by their relative score in Figures 6 and 7, with darker shades

indicating more open states, and lighter shades more restrictive ones. Both measures identify 9
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of the same twelve states with the most open policies, and share similar geographic patterns.

States in the Northeast and West Coast generally have more open policy environments, whereas

those in the South tend to score lower by both measures. It is important to note that many of

these policies are currently being debated and adopted, so these scores are fluid, but overall our

measure is related (correlation of .68, p<.05).

Figure 6: 2023 LGBTQ IRT Estimates (Openness Score) by Quartile
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Figure 7: 2023 MAP Policy Tally by Quartile

The descriptive data presents a powerful picture in of itself, but we also aim to

systematically analyze what factors lead to a more open or restrictive policy environment. We

hypothesize that more liberal public opinion will be positively related to more open LGBTQ

policy, while unified GOP control will be associated with more restrictive policy on average. To

measure public opinion we use Caughey and Warshaw’s (2018) measure of mass social public

liberalism. These estimates were generated using hundreds of surveys across many social topic

areas to generate a state-level measure of social liberalism. Higher values indicate a more liberal

public, and negative values a more conservative public. We use binary indicators for partisan

control. To better understand how public opinion and partisanship may work in tandem, we also

interact the measure of public liberalism with party control. We hypothesize that increased
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liberalism will decrease the restrictive effect of unified Republican control while increasing the

size of the positive effect of Democratic control on openness.

We include control variables for state income per capita (standardized), population

(standardized), and the percentage of a state’s population that is evangelical. We use a two way

fixed effects model, with fixed effects for state and year to control for temporal trends and

unmodeled variation in the states. We lag mass liberalism so that the previous year’s public

opinion predicts the next year’s policy outputs. After including the covariates mentioned we have

time-series cross-sectional data for all states from 2000-2015.10

Results

Table 2 shows the results for both models, with model 1 showing the additive

specification, and model two including the interactions between public opinion and party control.

Beginning with model 1, we find support for both hypotheses. States with more socially liberal

populations see more open LGBTQ policies. A one-standard-deviation increase in liberalism is

associated with a .23 standard deviation increase in openness. This effect is significantly larger

than either partisanship measure. We also find that unified GOP control of a state government is

associated with more restrictive LGBT policies, while unified democratic governments see more

open policies as expected.

Except for income, the control variables operate similarly in direction and statistical

significance. More populous states have somewhat less open policies, and as expected a larger

evangelical population is associated with more restrictive policies. Depending on the

specification, a state’s income per capita is either unrelated or positively related to openness.

10 We used Caughey and Warshaw’s measure of public opinion despite its more limited time coverage because the
measure tracks opinion on issues directly related to our policies. We also estimated parallel models with the
Lagodney et al (2023) measure of policy mood for 2000-2020 and found the same results for both hypotheses in
terms of direction and statistical significance.

19

345

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 346 of 446



Table 2: Two-Way Fixed Effects Model Predicting LGBT Policy

Openness11

Model 1 Model 2
Mass Social Liberalism 0.23** 0.31***

(0.08) (0.06)
Unified GOP -0.12* 0.01

(0.05) (0.06)
Liberalism*GOP -0.31***

(0.09)
Unified Dem 0.16*** 0.20**

(0.04) (0.07)
Liberalism*Dem -0.02

(0.06)
Population -0.64* -0.07***

(0.26) (0.02)
Income Per Cap 0.02 0.22***

(0.10) (0.05)
Evangelical % -.01* -.01***

(0.00) (0.00)
Intercept -1.97*** -0.20

(0.26) (0.11)
R2 0.75 0.56
Adj. R2 0.72 0.55
Num. obs. 782 782

***p < 0.001; **p < 0.01; *p < 0.05

Model 2 shows that the relationship might be more complicated than simply partisanship.

While social liberalism still has a large, positive, and significant association with LGBTQ policy

openness, the base term for GOP control is insignificant. The interaction between GOP control

11 Model includes fixed effects for state and year
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and liberalism shows that GOP control essentially negates the effect of liberalism, meaning that

liberal public opinion is less likely to move policy in a more open direction if the government is

controlled by the GOP. On the other hand, we again find evidence that Democratic governments

are associated with more open policies, and this effect is not moderated by mass opinion. Taken

together, these results show there is a clear asymmetry in how the parties are making policy. In

unified Democratic governments, more liberal public opinion leads to more open policy, while in

Republican governments opinion is unrelated to policy. The adjusted r-squared drops notably

from model 1 to model 2, meaning the additive model does a better job explaining variation in

the policy environment.

These results help explain some of the descriptive data explored above. Going back to

Figure 6, the states with the highest openness scores are those that generally have the highest

levels of social policy liberalism, and almost every state in the top quartile has a Democratic

trifecta. On the other hand, the states in the bottom quartile almost all have a Republican trifecta

but vary considerably in their social policy liberalism score. New Hampshire and Pennsylvania

have considerably more liberal mass publics than Mississippi, Alabama, or Louisiana, but they

have overwhelmingly been governed by a GOP-controlled legislature for the last few decades.

Our findings are consistent with Taylor et al’s (2020) work finding that liberalism is associated

with more LGBTQ protections, while GOP control is negatively associated with the MAP score.

We have shown these results hold a much larger time period than previously studied.

Conclusion

This project seeks to introduce a new dataset of LGBTQ policies in the American states.

The 21st century has seen dramatic changes in the LGBTQ policy environment and public

opinion related to this policy area. Until 2003 same sex relations were illegal in 14 states, but by
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2015 same-sex marriage was legal nationwide. At the same time, recent reporting suggests that

we may be in the midst of a backlash to this progress as some states seek to roll back protections

or add new restrictions, particularly around transgender rights. This is a salient topic area with

considerable attention at the national, state, and local level. We see a clear need for

comprehensive, over-time data on both policy proposals and adoptions for a variety of reasons.

First, work from organizations such as the ACLU and MAP have been vital in taking the

temperature of the policy environment. For activists and scholars alike, these data have provided

new insights into how and why these policies are adopted. Secondly, by including not just

adoptions, but also policy proposals, we can test questions related to how the policy process can

block or allow for more moderate or extreme policies to be adopted. Thirdly, there are a host of

questions in both the policy diffusion and policy responsiveness literature that could be applied

to these data. Do LGBTQ policies have a distinct policy network? Are majoritarian institutions

helping or hurting LGBTQ rights? Given the dramatic change in public attitudes towards

homosexuality (Taylor et al 2018) to what extent are states responding more quickly or slowly to

new public preferences? Do we see higher instances of the coercion mechanism (Shipan and

Volden 2008) given the high-profile court rulings of the 21st century such as Lawrence v. Texas

and Obergefell v Hodges? We see these policies as situated in a unique space, interacting with

morality policies, healthcare, education, and civil rights. Additionally, this is a policy area with

little federal policymaking (Bishin, Freebourn, and Teten 2021) so much of the variation occurs

at the state level.

We therefore collected a dataset on over 1300 policy proposals and 210 adoptions in the

2023 legislative session, and are continuing to collect more data from previous sessions after

developing a procedure for systematically identifying policies regulating LGBTQ rights. We find
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that the 2023 environment is heterogeneous, but that there is more restrictive than expansive

policy activity both in proposals and adoptions. To show the utility of these data we tracked the

adoption of 14 policies from 2000-2023 to use an IRT model to scale states by their LGBTQ

openness. We find that public opinion is strongly related to LGBTQ openness, with more liberal

public opinion being associated with more open policies. Party control also is associated with the

policy environment, with Republican governance being associated with more restrictive policies,

and Democratic control with more open ones. These findings are consistent with existing

research showing that the states play a large role in the LGBTQ policy environment and that this

environment is heavily fragmented. If polarization continues to deepen, we expect to see the

states to continue to diverge along partisan and ideological lines.

One limitation encountered by this data collection process is how to measure de facto

versus de jure policies. For example, Massachusetts has allowed non-binary citizens to use an

“X” for their gender on drivers licenses since at least 2019, but this was not codified as law until

2023. Similarly, many states had de facto bans on same-sex marriage prior to formally banning it

in the mid-2000s. Furthermore, like abortion policy, the courts have played an outsized role in

the spread of these policies. Often, states were forced to adopt policies they otherwise would not

have without coercion from the federal government. We view identifying a way to incorporate de

facto restrictions or expansions of LGBTQ policies as an important, but challenging component

of producing these data.

As we continue with the data collection process, we see several important future

directions for extending this research. First, we plan on continuing a comprehensive over-time

collection of LGBTQ policies so that the scale of LGBTQ policy openness can include many of

the policies we identified in 2023. We now have a framework for searching for policies, and once
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our collection process is complete we hope that our data will be a resource for scholars and

activists alike.
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Appendix

Procedures for Using Legiscan Search

A quick note on workflow in Legiscan: On the left of each bill row, there is a checkbox and a
magnifying glass. By clicking the checkbox on one or more bills and scrolling to the top of the
page, you can change these magnifying glasses into minus signs by clicking “Bulk Bill Updates
w/ Selected” → “Monitoring” → “Ignore” → “Apply All Bulk Changes” This will add the minus
sign to the bill permanently, no matter where you encounter it in a search. This allows you to
mark which bills you’ve already looked at, and not have to check bills multiple times when they
come up in multiple keyword searches. (Note: There are other options for monitoring/marking
bills, but the “ignore” feature is the only one included in the free version of Legiscan.)

Search Terms: All of the following terms (which have been compiled by a very slay guy named
Avery) should be searched in the “Full Text Search'' bar on the left of the page. This allows you
to find relevant bills without having to scroll through a list of all the bills proposed in a state.
This specific order of search terms is ideal, as it generally frontloads work and makes it
easier to go through a state quickly. You will find the first 2-3 search terms get 90% or more of
the relevant bills so then you can quickly go through the remaining search terms.

1. Sex NOT Offender, Gender: Make sure NOT is in all caps so Legiscan filters out all the
sex offender bills. On the off chance there is a bill that classifies lgbtq people/gender
affirming care providers/drag performers as sex offenders/committing a sex offense it
should be found using the gender or prurient interest search terms.

2. Gender Identity, Sexual Orientation, Male, Female: Should have come up in step 1
but doesn’t hurt to double check.

3. Lesbian, Gay, Transgender, Homosexual, LGBT, LGBTQ, Sports: Some of these bills
may be resolutions, which we are not recording. DO NOT search the word “trans” by
itself, you will get mostly legislation regarding transportation or trans fats.

4. Prurient, Grooming, Moral, Morality, Conscience, Drag: Sometimes search terms like
“moral” come up with a lot of irrelevant legislation (lots of regulations on
gambling/alcohol), but it should be pretty obvious what’s relevant so they’re quick to get
through.

5. Parental Rights Counseling, Parental Consent: These searches will bring up lots of
bills related to parental rights that could be used to hurt LGBT+ people, but we only want
to include bills that explicitly mention LGBT+ people or bills that constitute forced
outing (when people are required/encouraged to out LGBT+ children to their
parents/guardians).

Do Not Include:
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● Resolutions: These generally have a different name than other bills (ie JR34 instead of
HB34—Look for the R) and are more about making a statement rather than
implementing a change. A lot of pride month bills are joint resolutions so be on the
lookout for that.

● Non-substantive changes: If a bill that has nothing to do with LGBTQrights has a
diversity/inclusion statement, but no other changes/impacts for the LGBTQcommunity
don’t include it. Data privacy bills that mention sexual orientation as protected health
data but offer no other substantive changes should not be included.

● Anti-porn legislation: This can be hard to tell sometimes, especially since a lot of
coded language can be used in these bills. In general, if the sole purpose of the bill is to
keep minors from being able to access porn/explicit materials then don’t include it, even
if it uses phrases like “prurient interest”. A lot of times these bills will have detailed
descriptions on what is considered obscene, and it should be pretty clear it’s about porn
and not queer people. If it is more vague and talks more about community
values/morals, doesn’t provide detailed definitions on what is considered obscene, and
could potentially be used to censor queer people, then include it/bring it up for
discussion .For example, I read a lot of bills regulating porn online to make it harder for
minors to access. These bills had very specific definitions of porn that included depicting
sexual acts, nudity, etc, while a potentially coded anti-LGBTQbill I would include would
state that minors cannot be exposed to anything that goes against the “prurient interest”
but left the definition vague enough to include queer people or drag preformers

● Amendments that are not relevant to relevant laws: These are not too common but
for example, I had a bill that amended regulations regarding genders of people allowed
in high school locker rooms. The already existing law segregated locker rooms by
biological sex, but the amendment added an exception for coaches of the opposite sex
to enter their team’s locker room, which isn’t really relevant to this project. A lot of times
the ACLU will accidentally tag these bills so be on the lookout for that.

● Duplicate bills: If two bills are identical (or very close to being identical), they may be
recorded on one line. Record the bill that made it the farthest in the normal way, and
then add the duplicate in the “notes” column. If both bills made it the same distance,
record the bill that was proposed earliest. Duplicates are often found in cases where the
exact same bill has been proposed in both the state house and the state senate.

● Anti DEI bills that just deal with race/sex: Only include anti DEI/CRT bills that define
DEI efforts as including gender identity/sexual orientation, not ones that are just general
or just mention race/sex.

If you are not sure if a piece of legislation is relevant or not based on the very short summary
Legiscan gives, it is best to err on the side of caution and open it and search for the words
“Gender, Sex, Sexual orientation, etc” in the bill itself. Then skim the parts of the bill containing
those words, and it should be obvious if you need to read the whole thing.

When in doubt, add a bill and discuss it with others, it is easier to remove bills than to
find them again.
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Using eight decades of data, we examine the magnitude, mechanisms, and moderators of dynamic
responsiveness in the American states. We show that on both economic and (especially) social
issues, the liberalism of state publics predicts future change in state policy liberalism. Dynamic

responsiveness is gradual, however; large policy shifts are the result of the cumulation of incremental
responsiveness over many years. Partisan control of government appears to mediate only a fraction of
responsiveness, suggesting that, contrary to conventional wisdom, responsiveness occurs in large part
through the adaptation of incumbent officials. Dynamic responsiveness has increased over time but does
not seem to be influenced by institutions such as direct democracy or campaign finance regulations. We
conclude that our findings, though in some respects normatively ambiguous, on the whole paint a reas-
suring portrait of statehouse democracy.

What drives policy change? The full answer
is surely complex, involving, among other
things, turnover in government personnel, the

emergence of new policy problems, and the availabil-
ity of potential solutions (e.g., Kingdon 1995). But in
a democracy, policy change should also be driven by
citizens’ policy preferences: elected officials should re-
spond to public opinion by moving policy in its di-
rection. Dynamic responsiveness of this kind can be
thought of as a minimal standard for democratic rep-
resentation. If policy change has no empirical relation-
ship with mass preferences, then it is unlikely that citi-
zens exercise the kind of control over government that
lies at the core of democratic theory.1
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1 We use the term dynamic responsiveness instead of dynamic repre-
sentation (Stimson, MacKuen, and Erikson 1995) to distinguish re-
sponsiveness from alternative measures of representation, such as
proximity or congruence (Achen 1978).Responsiveness is often con-

Dynamic responsiveness has been documented pri-
marily at the national level, especially in the United
States but also in Canada and the United Kingdom.
National policymaking has been shown to respond
both to policy-specific changes in mass opinion (Page
and Shapiro 1983) and to the public’s overall “policy
mood”—its global preference for more or less govern-
ment activity (Stimson, MacKuen, and Erikson 1995;
Soroka and Wlezien 2010). Moreover, responsiveness
to public mood has been found to operate through two
main channels: partisan selection (the election of can-
didates of one partisan type rather than another) and
adaptation (driven primarily by elected officials’ antic-
ipation of voter sanctions).While the dynamic respon-
siveness literature leaves plenty of room for policy de-
terminants other than public opinion, the seemingly ro-
bust relationship between mass preferences and policy
change offers reassuring evidence of citizens’ influence
over government policies.

These optimistic conclusions, however, have been
subject to trenchant critiques.Achen andBartels (2016,
456), for example, argue that the impact of adapta-
tion pales relative to the effect of partisan control of
government offices. They thus conclude that “citizens
affect public policy—insofar as they affect it at all—
almost entirely by voting out one partisan team and re-
placing it with another,” that is, through partisan selec-
tion. Indeed, notwithstanding the contrary arguments
of Stimson,MacKuen, and Erikson (1995), the prevail-
ing scholarly view is that partisan selection dominates
adaptation as a mechanism of responsiveness in the
United States—and in recent decades, increasingly so
(Levitt 1996; Ansolabehere, Snyder, and Stewart 2001;
Lee, Moretti, and Butler 2004; Poole 2007; Fowler and
Hall 2017). This has in turn raised normative concerns
about “leapfrog representation”by partisan extremists,
whose actions may be responsive to, but are rarely con-
gruent with, the preferences of the relatively moderate

sidered the hallmark of democracy (Dahl 1971), though it is not by
itself a sufficient condition. For other necessary conditions, see, e.g.,
Dahl (1989).
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public (Bafumi and Herron 2010; see also Poole and
Rosenthal 1984; Lax and Phillips 2012).

To some degree, these divergent conclusions stem
from differences in research design. Most studies that
emphasize ideological adaptation examine how policy-
making responds to mass opinion in a single country
over time (e.g., Stimson, MacKuen, and Erikson 1995;
Soroka and Wlezien 2010; but see Kousser, Lewis, and
Masket 2007). By contrast, work that stresses the dom-
inance of partisan selection is overwhelmingly cross-
sectional, typically examining roll-call voting in a sin-
gle legislature.2 Each approach has its advantages and
limitations. Time-series studies have the advantage of
being explicitly dynamic in orientation and also of fo-
cusing on government policies, which are arguably the
ultimate metric of representation. But due to the in-
herent limitations of time-series analysis (small sam-
ples, model dependence, etc.), the results of within-
country studies tend to be somewhat fragile. For their
part, cross-sectional studies tend to have large sample
sizes and often employ stronger identification strate-
gies, such as regression-discontinuity (RD) designs.But
they too are limited by their focus on within-legislature
variation in roll-call voting or other forms of position-
taking, which means that they cannot detect govern-
ments’ collective responsiveness to popular preferences
(Weissberg 1978).

The U.S. states offer potentially fertile ground for
overcoming these limitations. By examining 50 states
overmany years,we can employ combined time-series–
cross-sectional (TSCS) analyses that avoid many of the
pitfalls of either approach on its own. Moreover, by
using state policies as the outcome of interest, we can
explore how public opinion influences not only the po-
sitions politicians take, but what governments actually
do. A further advantage of state politics is that varia-
tion across states provides a natural point of compari-
son or benchmark for assessing the substantive magni-
tude of dynamic responsiveness.
Notwithstanding these methodological attractions,

the U.S. states present something of a hard case for
dynamic responsiveness. Due to fiscal federalism and
other constraints on state governments, structural and
economic conditions may dominate public opinion as
determinants of state policies (Dye 1966; Oates 1972).
Moreover, the lower salience of state politics and in-
creasing nationalization of elections mean that state
elections are powerfully affected by national tides, un-
dermining the direct accountability relationship be-
tween state-level officials and their electorates (Rogers
2016; Hopkins forthcoming). Thus, despite the “awe-
some” cross-sectional association between the liberal-
ism of state policies and publics (Erikson, Wright, and
McIver 1993; see also Gray et al. 2004; Lax and Phillips
2012), public opinion may be only one relatively minor
causal factor among the many that explain change in
state policies (see Ringquist and Garand 1999). Finally,
studying dynamic responsiveness in the states presents

2 For instance, even though the data used by Ansolabehere, Snyder,
and Stewart (2001) cover many decades, their analysis essentially
consists of a sequence of cross-sectional regressions.

formidable measurement challenges, for doing so re-
quires yearly summaries of policy outputs and public
preferences in each state over many decades.
Fortunately, recent methodological advances have

made such an analysis possible. Using newly devel-
oped models for estimating the ideological orienta-
tion of state publics and policies, we construct dynamic
measures of mass and government policy liberalism in
each year between 1936 and 2014. Our mass liberalism
scores, estimated separately for economic and social is-
sue domains, are based on a dataset of approximately
1.5 million individuals’ responses to over 300 domestic
policy questions. From the same dataset, we also de-
rive analogous time series of party identification (PID)
in each state-year. The government policy liberalism
scores, also estimated separately for economic and so-
cial policies, are based on an annual dataset of nearly
150 continuous and categorical state policies. Combin-
ing these measures with data on party control of state
offices, we use a series of dynamic panel models to ex-
amine the extent of state-level dynamic responsiveness
as well as its mediators and moderators.
Our analyses reveal that on both economic and (es-

pecially) social issues, the policy liberalism of state
publics is a robust predictor of future changes in the lib-
eralism of state policies. In other words, when a state’s
citizens are comparatively liberal, its policies tend to
become more liberal relative to other states. Dynamic
responsiveness is gradual, however. Large policy shifts
are the result of the cumulation of incremental respon-
siveness over many years.Mass liberalism also predicts
the election of more Democratic officials, though less
strongly than does the state-level balance of mass PID.
Democratic control of state government in turn leads
to more liberal policies, suggesting that partisan selec-
tion does indeed mediate dynamic responsiveness. But
we also find that policy reacts directly to citizen liber-
alism, holding constant the party that controls the gov-
ernment. This suggests that adaptation is an important,
and perhaps dominant,mechanism of dynamic respon-
siveness.
In addition to examining the mediators of the

opinion–policy relationship, we also investigate what
factors moderate this relationship. Our most robust
finding is that dynamic responsiveness has increased
over time, on both social and economic issues. We
find that the cross-sectional relationship between opin-
ion and policy has always been stronger outside
the South, and we find some evidence of differen-
tial dynamic responsiveness between regions as well,
though primarily in recent decades. We also con-
sider various laws and institutions thought to influence
representation—including suffrage restrictions, cam-
paign contribution limits, direct democracy, and leg-
islative professionalism—but find no reliable evidence
that they moderate dynamic responsiveness.
We close our article with a discussion of the norma-

tive implications of our findings. This is a difficult is-
sue, for dynamic responsiveness is but one indicator
of the quality of representation, and, under some cir-
cumstances, an increase in responsiveness may even
degrade other indicators, such as proximity or con-
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gruence (Achen 1978; Matsusaka 2001; Bafumi and
Herron 2010; Lax and Phillips 2012). We conclude,
however, that our findings are, on the whole, norma-
tively positive. In addition to being powerfully related
to citizen policy liberalism at any point in time, state
policy liberalism is also responsive on the margin to
shifts in public preferences. Given the many reasons
for doubting the existence of policy voting and respon-
siveness (Achen and Bartels 2016)—reasons that are,
if anything, more compelling at the state than the na-
tional level—the mere existence of state-level dynamic
responsiveness is reassuring. On the other hand, the
magnitude of opinion-induced policy changes should
not be exaggerated. At least in the short term, within-
state shifts are small relative to policy differences
across states at a given point in time. States’ relative
policy liberalism thus does not swing wildly from year
to year, but rather evolves incrementally over time.

THEORETICAL FRAMEWORK

As a theoretical framework for our analysis, we sketch
a dynamic model of representation, building on the
work of Achen (1978) and others. In our framework,
ideological variation is assumed to be one-dimensional
within a given policy domain.We presume that govern-
ments respond on themargin tomass preferences,mak-
ing policy more liberal when the public moves left and
more conservative when it moves right. Such respon-
siveness does not imply, however, that policies are nec-
essarily congruent with mass preferences. Rather, due
to factors ranging from state governments’ resource
constraints to inequality of policy influence across cit-
izens, policies may be systematically biased relative to
what the average citizen desires. Nor is responsiveness
necessarily proportionate; governments may respond
by moving policy less than the public desires, or alter-
natively they may overreact to public opinion and os-
cillate between extreme policy positions.
Furthermore, in our model—and here we de-

part from cross-sectional models like Achen’s—
responsiveness need not be immediate. This acknowl-
edges the numerous sources of status-quo bias in
policymaking, including the prevalence of budgetary
incrementalism, the veto power of pivotal legislators,
limited space on the political agenda, and incumbents’
insulation from midterm removal. Together, these bar-
riers conspire to make it difficult to overturn existing
policies. Thus, even if elected officials are perfectly
representative, they will often be unable to bring all
policies immediately in line with new configurations of
mass preferences. Rather, a sudden one-time change
in mass liberalism will be incorporated incrementally
into policy liberalism, as in each year the state updates
a portion of its policies. Eventually, if mass opinion
remains stable, this model predicts that the state will
reach a new policy equilibrium that reflects both the
influence of the mass public and the persistent sources
of policymaking bias in that state. In short, a dynamic
model of representations implies that responsive-
ness should be incremental, with modest short-term

effects potentially cumulating into large long-run
differences.3

Mechanisms

In a representative democracy, there are two main
mechanisms by which mass publics can influence pol-
icymaking, which we refer to as selection and adapta-
tion (compare Miller and Stokes 1963; Stimson,MacK-
uen, and Erikson 1995; Fearon 1999). In the selection
mechanism, citizens influence government policymak-
ing by electing candidates whose ideological type best
represents their views. In the contemporary American
two-party system, this generally entails choosing be-
tween Democrats and Republicans—that is, partisan
selection. For partisan selection to be an effective chan-
nel for responsiveness, a two-step process is required.
First,mass liberalismmust affect which party wins elec-
tions. Second, the partisan outcome of elections must
affect policy liberalism. Partisan selection is thus the
part of mass liberalism’s effect on policy that is medi-
ated by party control of government offices.
Adaptation, by contrast, is the portion of respon-

siveness not mediated by party control—that is, with
party control held constant. Most theoretical work on
adaptation has focused on individual incumbents’ in-
centives to avoid electoral sanctions by responding pre-
emptively to public sentiment (Downs 1957; Mayhew
1974; Kingdon 1989; Snyder and Ting 2003). In princi-
ple, such individual-level adaptation can result in per-
fect responsiveness without the replacement of a sin-
gle incumbent (and thus without any change in party
control). As we define it in this article, however, adap-
tation also encompasses within-party turnover: the re-
placement of moderate incumbents withmore extreme
members of the same party, or vice versa.
On the whole, the empirical literature on responsive-

ness emphasizes the dominance of selection over adap-
tation (Levitt 1996; Ansolabehere, Snyder, and Stew-
art 2001; Lee, Moretti, and Butler 2004; Poole 2007;
but see Stimson,MacKuen, and Erikson 1995;Kousser,
Lewis, and Masket 2007). There is certainly ample ev-
idence for the second step in the selection mecha-
nism, partisan effects on policy. At the state level, for
example, electing Democrats rather than Republicans
leads to much more liberal legislative representation
and to modestly more liberal state policies (Shor and
McCarty 2011; Caughey, Tausanovitch, and Warshaw
2017;Caughey,Warshaw,and Xu 2017;Fowler andHall
2017). In the legislature, partisan effects on policy seem
to be driven predominantly by shifts in majority con-
trol, with the size of the majority having little inde-
pendent effect on policy (Caughey, Warshaw, and Xu

3 It should be noted that our model of dynamic responsiveness dif-
fers from those of Stimson,MacKuen,andErikson (1995) and Soroka
andWlezien (2010) in that we define mass liberalism as a measure of
absolute preference. They, by contrast, conceptualize policy “mood”
as a preference for policy change—that is, for more or less govern-
ment than is currently being provided (see Stimson 1991). Their
model thus implies that mood, being partly a function of current pol-
icy, should respond “thermostatically” to policy changes, whereas no
such negative feedback loop is implied by our model.
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2017). The evidence for the first step—mass liberal-
ism’s effect on elections—is less robust, especially in
studies of dynamic responsiveness. Achen and Bartels,
for example, stress the fragility and model-dependence
of the evidence for partisan selection in national poli-
tics, leading them to conclude that mass policy prefer-
ences “are of relatively little importance in determin-
ing who wins” elections (2016, 46). Though there is less
empirical work on the subject, the dynamic relation-
ship between mass liberalism and election outcomes is
likely to be even weaker in the states, where electoral
shifts are dominated by exogenous national conditions
(Rogers 2016). In short, notwithstanding the evidence
for party effects, it is unclear how much of state policy
responsiveness is mediated through party control.
On the other hand, there is reason to believe that

adaptation is amore importantmechanism of state pol-
icy responsiveness than the existing literature suggests.
Most existing studies focus on roll-call voting in a sin-
gle legislature, which means that they cannot measure
collective responsiveness to public opinion. Thus, if a
state public moves to the right and all officials respond
equally to this shift, a comparison of state legislators’
roll-call voteswill not detect any adaptation,only cross-
sectional ideological differences between legislators.4
The relatively few studies that examine opinion effects
on policy rather than roll calls, whether in cross sec-
tion (Erikson, Wright, and McIver 1993) or time se-
ries (Erikson, MacKuen, and Stimson 2002), tend to
find greater evidence for responsiveness unmediated
by party control. In sum, we expect adaptation to be a
more important mechanism of state policy responsive-
ness than themore general literature on responsiveness
suggests.

Variation Across Issue Domains

Nearly all studies that have found strong evidence of
state-level policy responsiveness either employ gen-
eral measures of liberalism–conservatism that combine
different policy domains (e.g., Erikson, Wright, and
McIver 1993) or else focus almost exclusively on social
policies (e.g., Lax and Phillips 2009, 2012). What evi-
dence there is for responsiveness on economic issues
tends to be somewhat weaker (Pacheco 2013).5 This is
not surprising, for there are several reasons to expect
states to be less responsive on economic than social
issues.
First, states tend to have less policymaking discre-

tion on economic issues.Federal and state governments
share responsibility over many policy areas, and a large
share of state government monies come from the fed-
eral government (Pew Charitable Trusts 2016), which
is largely unresponsive to shifts in state-level public

4 This is true unless the scaling bridges legislators’ ideal points across
time using comparable roll-call votes, which is rarely done (for an
exception, see Bailey 2007).
5 In her study of state welfare and education spending, Pacheco
(2013, 319) notes that “conclusions regarding dynamic policy repre-
sentation [i.e., responsiveness] vary depending on model specifica-
tion” and are not robust to the inclusion of year fixed effects.

opinion. State taxing and spending choices are also
constrained by economic competition with other juris-
dictions. Thus, regardless of their citizens’ preferences,
states can increase taxes and regulations only so much
before businesses and higher-income citizens vote with
their feet by moving to other states (Oates 1972;Bailey
and Rom 2004).
Economic and social issues differ at the mass level

as well. Because social policies tend to be more sym-
bolic than technical and to concern ends rather than
means, they are more likely than economic policies to
be “easy” issues for citizens. Citizens are thus likely to
find it easier to “calculate relative positioning of par-
ties and candidates” on social issues (Carmines and
Stimson 1980,82).Citizens’ policy preferences on social
issues are also likely to be more stable and coherent
than their economic preferences, making it easier for
politicians to discern signal from noise in public opin-
ion.6 In short, because social policies are both more
amenable to state control and easier for citizens to un-
derstand, we should expect state-level responsiveness
to be stronger on social than economic issues.

Institutional Moderators

In addition to varying across issue domains, dynamic
responsiveness may also vary across institutional and
other contexts. Indeed, as Lax and Phillips (2012, 158)
note, “many of the largest debates in the state politics
literature involve which, if any, institutional features of
state government enhance or undercut the relationship
between policy and opinion.” We explore this possi-
bility by examining four sets of institutions that might
moderate state policy responsiveness.
The past eight decades have witnessed large changes

in the institutional structure of American democ-
racy, none more important than the 1960s-era disman-
tlement of suffrage restrictions, mainly in Southern
states (Key 1949;Mickey 2015).These restrictions both
changed the demographic and ideological composition
of the electorate and reduced voter turnout overall
(Kousser 1974; Springer 2014). As a result, one might
hope and expect that the elimination of undemocratic
institutions in the South led to greater responsiveness
to citizens’ policy preferences in those states. On the
other hand, there is recent evidence to suggest that
the one-party South was not obviously less respon-
sive to the eligible electorate than the two-party North
(Caughey forthcoming). Since the preferences of dif-
ferent social groups tend to move in parallel with one
another (Page and Shapiro 1992), dynamic responsive-
ness to one group often implies responsiveness to the
public as a whole (Stimson 2009). To the extent that
this is true, then the elimination of suffrage-restricting
institutions may not have had a substantial effect on
dynamic responsiveness in the South.
There are also reasons to believe that cam-

paign contribution limitations may influence policy

6 See Przeworski,Stokes,andManin (1999,8–9) on responsiveness as
the relationship between signals (expressions of public preferences)
and policies (authoritative government decisions).
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responsiveness by affecting politicians’ incentives
to focus on the preferences of the median voter.
Indeed, contributions from corporations and wealthy
individuals could incentivize elected officials to focus
more on their opinions than the opinion of the median
voter (Bartels 2008; Gilens 2012).We therefore expect
limits on campaign contributions to increase the
responsiveness of policy to public opinion. Several
previous studies have examined the direct effect of
campaign finance limits on state legislators’ ideology
(Barber 2016; La Raja and Schaffner 2015) and state
policy (Besley and Case 2003; Werner and Coleman
2013), but no previous study has examined the effect
of campaign finance rules on the responsiveness of
state policies to public opinion.
Another set of institutions that possibly improve re-

sponsiveness are reforms designed to enhance what
might be called citizen governance, such as direct
democracy and term limits.Direct democracy might do
so by giving citizens the ability to circumvent elected
officials and enact their preferred policy through the
ballot box (Matsusaka 2008). In addition, the threat of
the initiative may lead elected officials to change their
behavior to preempt future ballot measures (Gerber
1996). Finally, even if elected officials do not actively
seek to preempt future initiatives, the results of ini-
tiatives may help them learn about voter preferences
(Matsusaka 2008). Despite sound theoretical reasons
to expect that direct democracy might improve respon-
siveness, empirical studies of its effects have been am-
biguous.7

Term limits might increase responsiveness by induc-
ing greater turnover among legislators. This could lead
to the election of legislators who better reflect con-
stituents’ (current) preferences. On the other hand,
term limits could lead to shirking, particularly among
legislators not planning to seek another office (Clark
and Williams 2014). It could also lead to less expe-
rienced legislators, which might reduce their capacity
to assess and respond to public opinion. Term limits
may also reduce incentives to respond to public opin-
ion by limiting the value of a seat in the legislature
(Kousser 2005). There have been few empirical studies
of the effect of term limits on representation, but one
recent study finds that cross-sectional responsiveness
is stronger in states with term limits (Lax and Phillips
2012).
Finally, legislative professionalism may affect state

governments’ responsiveness to public opinion. Some
states, such as California, have very professional legis-
latures that resemble the U.S. Congress, whereas oth-
ers, such as Vermont, have part-time legislators that
meet for only a few weeks a year (Squire 1992, 2007).
Professional chambers can use their resources to assess
changes in mass opinion.Also, there are greater incen-

7 Some studies find that direct democracy enhances responsiveness,
at least in some policy areas (Arceneaux 2002; Gerber 1996; Mat-
susaka 2010), while other studies find that it has no effect on respon-
siveness (Monogan, Gray, and Lowery 2009; Lascher, Hagen, and
Rochlin 1996; Lax and Phillips 2009, 2012; Tausanovitch and War-
shaw 2014).

tives for lawmakers in professional chambers to be re-
sponsive to the public to retain office (Maestas 2000).
As a result, we might expect states with more profes-
sionalized legislatures to be more responsive to public
opinion. Two recent studies find that states with higher
levels of legislative professionalism are more respon-
sive to public opinion (Pacheco 2013; Lax and Phillips
2012), while another recent study finds no effect on re-
sponsiveness (Lax and Phillips 2009).

MODELING STRATEGY

Achen (1978) argues that citizens’ influence over the
government can be measured by the expected differ-
ence in government outputs associated with a given
difference in the preferences of the average citizen—
that is, the regression slope,which he labels responsive-
ness.8 Defined this way, responsiveness is a descriptive
quantity: it simply captures the covariation between cit-
izens’ preferences and governmental outputs. Due to
data limitations, most previous studies have focused
on this cross-sectional link between the mass public’s
policy preferences and government policy. But a ma-
jor problem with cross-sectional analyses of represen-
tation is that it is very difficult to rule out the possibility
that some third, unmeasured characteristic of states—
its political culture, for example—confounds the rela-
tionship between mass liberalism and policy liberal-
ism,or even the possibility that policy liberalism causes
mass liberalism.
The normative significance of responsiveness, how-

ever, largely hinges on whether the relationship is
causal—that is, on whether government outputs would
have differed had citizens’ preferences been different.9
Estimating responsiveness in a causal sense requires
isolating exogenous variation in citizens’ preferences, a
tall order indeed. Nevertheless, such causal inferences
can bemademore credible by exploiting temporal vari-
ation in citizens’ preferences. As Stimson, MacKuen,
and Erikson (1995, 543) note, representation is a pro-
cess that is “inherently structured in time.” We there-
fore follow Stimson,MacKuen, and Erikson (1995) and
Soroka and Wlezien (2010) in examining the dynamic
relationship between mass liberalism and policy liber-
alism, accounting for policy liberalism’s recent history.
Where we depart from these authors is in our use of

TSCS data. A time-series–cross-sectional approach of-
fers considerable advantages over a purely time-series

8 More precisely, Achen (1978) defines responsiveness as both the
intercept and slope of the regression, where the intercept indexes
the “bias” of the electoral system (492) Since the intercept in our
application has no natural meaning, we focus only on the regression
slope, as do most studies of responsiveness. Achen also focuses on
the opinions of elected representatives rather than on policy out-
puts, but there is no difficulty in extending his conception of re-
sponsiveness to the latter. As noted by Achen and more recently by
Matsusaka (2001), greater responsiveness does not necessarily im-
ply government outputs more proximate to or congruent with public
preferences.
9 This is not to deny that responsiveness in a descriptive sense is also
interesting and important.At the very least, the empirical covariation
between preferences and policy provides a normative benchmark for
the representativeness of a political system.
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one. It enables us to estimate a dynamic panel model
that includes not only a lagged dependent variable
(LDV), as a typical time-series model would, but also
state and year fixed effects (FEs). The state and year
FEs enable us to rule out two threats to causal infer-
ence that time-series data alone cannot: time-invariant
state-specific confounders and year-specific shocks that
affect all states equally (Angrist and Pischke 2009).10
In substantive terms, the state FEs in particular can be
interpreted as capturing the policymaking bias unique
to each state. The inclusion of an LDV is also very im-
portant, however, for past policies are just the sort of
time-varying state-specific confounders that FEs alone
cannot account for.11 Including an LDV also enables
us to analyze how mass liberalism affects policy liber-
alism over both the short and the long term. In sum,
while our dynamic panel model cannot rule out all con-
founders of the opinion–policy relationship, it provides
a firmer basis for causal inference than either time-
series or cross-sectional analysis alone.
Before describing the details of data and measures,

we note a final important element of our empirical
strategy,which is to account for the measurement error
in our key variables.Themain independent and depen-
dent variables in this study—mass liberalism and policy
liberalism in each issue domain—are latent quantities
whose values must be inferred rather than directly ob-
served.Measurement error in latent variables can bias
point estimates and standard errors. Thus, in all of our
regression analyses, we account for measurement er-
ror in these variables (as well as in PID) using a tech-
nique known as the “method of composition”or “prop-
agated uncertainty” (Tanner 1996, 52; Treier and Jack-
man 2008, 215–6; Kastellec et al. 2015, 791–2).12 The
main consequence of these adjustments is to attenuate
the estimated effects of mass liberalism by about one-
third relative to the unadjusted estimates (see Supple-
mentary Appendix E).

DATA AND MEASURES

This section describes the data and measures we use
in our analysis. For summary statistics on our key vari-
ables, see Supplementary Appendix C.

Mass Policy Preferences

Estimating the relationship between mass preferences
and state policies requires measures of each construct
for each state in each year. A major difficulty with ob-
taining such annual measures is that, although thou-
sands of Americans have been surveyed on their policy
preferences in each year since 1936, the specific survey

10 Dynamic panel models suffer from finite-sample bias (Nickell
1981), but when the number of time periods is large, as it is in our
case, the bias is a minor concern (Beck and Katz 2011).
11 State FEs explain only a small amount of additional variation once
lagged policy liberalism is controlled for.While anF test easily rejects
the hypothesis that state FEs add no explanatory power, a Lagrange
multiplier test yields ambiguous conclusions.
12 See Supplementary Appendix D for more details.

questions asked have been sparsely and unevenly dis-
tributed across time. Moreover, there are often small
samples available in any particular year, particularly
for smaller states. These challenges make it practically
impossible to examine policy-specific responsiveness at
the state level over any long time span.The most ambi-
tious existing effort is Pacheco’s (2013) analysis of the
responsiveness of state education andwelfare spending
to public preferences for more spending, issues where
state-level polling has been particularly dense in the
period she covers (1977–2000). Even so, to address
sparse survey samples Pacheco smooths the state esti-
mates with multilevel regression coupled with a 5-year
moving average, which improves the reliability of es-
timates in smaller states but dampens yearly fluctua-
tions in state opinion (see also Pacheco 2011). Aside
from Pacheco (2013), all other studies have dealt with
the problem of sparse survey data by using proxies for
mass policy preferences derived from ideological self-
identification, presidential vote, or the roll-call records
of the state congressional delegation (e.g., Erikson,
Wright, andMcIver 1993;Levitt 1996;Berry et al. 1998).
We take an alternative approach: inferring the la-

tent policy liberalism of state publics by aggregat-
ing responses to many distinct policy questions across
many polls. We do so using a dynamic, hierarchical
group-level item-response model (Caughey and War-
shaw 2015; see Supplementary Appendix for more de-
tails). While conceptually similar to the estimates of
“public policy mood” estimated by Stimson (1991) at
the national level and by Enns and Koch (2013) in the
states, our mass liberalism measures differ from mood
in two respects.13 First, mood is a relative measure; it
captures whether the public wants more or less govern-
ment, relative to what is being currently provided. By
contrast, our mass liberalism estimates are based only
on policy questions that do not explicitly or implicitly
reference the policy status quo and are thus intended as
measures of absolute,not relative, liberalism.This is im-
portant because the overwhelming majority of survey
questions in our data pertain either to national policy
or to policy in the abstract, not state policies specifi-
cally. Our conception of mass liberalism as an absolute
measure is thus primarily a practical concession to the
available polling data.
A second difference is that we estimate mass liber-

alism separately for economic and social issues (com-
pare Treier and Hillygus 2009; Stimson, Thiébaut, and
Tiberj 2012).14 We do so because mass policy prefer-
ences across domains have exhibited distinct temporal

13 These works use Stimson’s Dyad Ratios algorithm to estimate
policy mood. McGann (2014) observes that the Dyad Ratios algo-
rithm has several unappealing features, most notably its ideologi-
cal asymmetry and its lack of a grounding in a coherent individual-
level model. As an alternative, he proposes a group-level IRT model
for national mood that is similar to the approach we take. Whereas
McGann (2014) captures only longitudinal variation, however, the
dynamic, hierarchical group-level IRT model accommodates cross-
sectional and over-time variation within a common framework.
14 We also considered estimating liberalism on racial issues as well,
but found that the relative paucity of survey questions in this domain
made it difficult to estimate racial liberalism over a long time span.
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dynamics and were, until recently, only weakly corre-
lated. This is true not only at the level of individuals,
whose lack of issue constraint is well known, but also
at the level of geographic or partisan groups, who typ-
ically exhibit much more ideological structure than in-
dividuals. Thus, while treating mass liberalism as uni-
dimensional is often a reasonable approximation in
contemporary American politics (see, e.g., Jessee 2009;
Tausanovitch and Warshaw 2013), the long time span
of our study makes it much less tenable.
To estimate mass liberalism in each domain, we

rely on a dataset of survey responses to over 300
domestic policy questions spread across nearly 1,000
public-opinion surveys fielded between 1936 and 2014.
Overall, the responses of nearly 1.5 million distinct
individuals are represented in the data. This dataset
includes nearly all policy questions asked on U.S. na-
tional surveys in more than 1 year and the vast ma-
jority of questions asked for only a single year, par-
ticularly early in the time period when policy ques-
tions were sparse. It includes canonical academic sur-
veys, such as the American National Election Study
and the General Social Survey, as well as hundreds of
polls from commercial polling organizations such as
Gallup, CBS News/NYTimes, ABC News/Washington
Post, and many others. Out of the 3,846 state-years
in our dataset, 95% contain at least some opinion data
on social issues, and 98% contain at least some data on
economic opinion.
As noted above, we estimate economic and social

liberalism separately. The economic questions cover
issues such as taxes, social welfare, and labor regula-
tion. The social questions include ones about alcohol,
abortion, gay rights, women’s rights, school prayer, and
other cultural (but not racial) issues. To ensure the
comparability of our estimates over time, we use ques-
tion series with consistent question wording, substan-
tive meaning, and response categories as bridge items.
While no individual survey item is asked consistently
between 1936 and 2014, there are many survey ques-
tions that are asked consistently for shorter periods of
time. These items glue our estimates from one time pe-
riod together with our estimates for other time periods.
Since almost all these surveys also include a question
about PID,we use the same dataset to estimate the pro-
portions ofDemocrats,Republicans, and Independents
in each state-year.
To construct our measure of mass liberalism,we first

used a dynamic group-level IRT model to estimate
annual average liberalism in groups defined by state,
race, and urban residence.15 Then, using data from the
U.S. Census (Ruggles et al. 2010), we poststratified the
group estimates tomatch the groups’proportions in the
state population to produce estimates of average lib-
eralism in each state-year. Finally, to aid interpretabil-
ity of the estimates, we standardized them within each

15 We estimate the IRT model using the R package dgo (Dunham,
Caughey, and Warshaw 2016). Supplementary Appendix A provides
more details on the model estimation procedure and Supplementary
Appendix B provides evidence for the validity of the estimates.

Monte Carlo iteration to have a mean of 0 and a vari-
ance of 1 across state-years.

Figure 1 maps our estimates of mass social and eco-
nomic liberalism in 1940, 1975, and 2010. The cross-
sectional patterns are generally quite sensible—New
York and Massachusetts are always among the most
liberal states, and states like Utah and South Dakota
among themost conservative.However, it is worth not-
ing that Southern states are typically more conserva-
tive on the social dimension than the economic di-
mension. Moreover, consistent with Erikson, Wright,
and McIver’s (2006) conclusion that state publics have
changed relatively little in terms of ideological identifi-
cation, we find that mass policy liberalism in the states
has also remained fairly stable, shifting substantially in
only a few states. These exceptions include Vermont,
which has become more liberal on both dimensions, as
well as several Southern and Western states, such as
Idaho and Louisiana, which have become more con-
servative.

State Policies

We next require a measure of the liberalism of state
policies. For consistency with our domain-specific mea-
sures of mass liberalism, we separate state policy lib-
eralism by domain as well, using the measures of
economic and social policy liberalism estimated by
Caughey and Warshaw (2016). It is worth noting, how-
ever, that throughout the period we examine, there has
consistently been a much higher correlation between
the liberalism of states’ economic and social policies
than between the economic and social liberalism of
state mass publics.

These measures of domain-specific policy liberal-
ism are based on a total of nearly 150 individual state
policies. The scores are estimated using a dynamic
Bayesian factor-analytic model for mixed data, which
allows the inclusion of both continuous and ordinal in-
dicators of state policy.16 The policy dataset underlying
the policy liberalism scores is designed to include all
politically salient state policy outputs on which compa-
rable data are available for at least 5 years.17 The eco-
nomic dimension covers a wide range of policy areas,
including social welfare (e.g.,AFDC/TANFbenefit lev-
els), taxation (e.g., income tax rates), labor (e.g., right-
to-work), and the environment (e.g., state endangered
species acts). The social dimension includes women’s
rights (e.g., jury service for women), morals legislation
(e.g., anti-sodomy laws), family planning (e.g., ban on
partial birth abortion), religion (e.g., public schools can

16 The model, which extends that of Quinn (2004), is dynamic in that
policy liberalism is estimated separately in each year and the policy-
specific intercepts (or “difficulties”) are allowed to drift over time.
If, instead, the intercepts are held constant, the policies of all states
are estimated to have become substantially more liberal, especially
before the 1980s. Each policy’s factor loading (or “discrimination”),
which captures how “ideological” the policy is, is held constant over
time.
17 Unlike many studies, the dataset explicitly excludes social out-
comes (e.g., infant mortality rates) as well as more fundamental gov-
ernment institutions (e.g., legislative term limits).
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FIGURE 1. Mass Liberalism by State, 1940–2010. Darker shading indicates more conservative
opinion. To accentuate the color contrasts, the estimates in this figure are standardized within year.

1940 1975 2010

(a) Mass Social Liberalism

1940 1975 2010

(b) Mass Economic Liberalism

post the Ten Commandments), criminal justice (e.g.,
death penalty), and drugs (e.g., marijuana decriminal-
ization).

Institutions

Our data on potential institutional moderators of dy-
namic responsiveness are drawn from various sources.
We obtained data on suffrage restrictions (poll taxes
and literacy tests) from Springer (2014). We drew our
data on campaign finance regulations (limits on the
contributions of individuals, corporations, and unions)
from a wide range of sources. These include state
statutes, academic analyses (Stratmann and Aparicio-
Castillo 2006;LaRaja and Schaffner 2014),various edi-
tions of The Book of the States and the FEC’s Anal-
ysis of Federal and State Campaign Finance Law, and
other reference works (e.g., Ford 1955; Alexander and
Denny 1966). Data on reforms intended to enhance
citizen governance (direct democracy and term limits)
were obtained from Matsusaka (2008) and from the
National Conference of State Legislatures. There are
no existing measures of legislative professionalism that
span our entire time period.18 Thus,we construct a sim-
ple proxy for legislative professionalism using the natu-
ral log of the number of days that each state legislature
is in session during a 2-year period based on data from

18 This is largely due to the fact that data on staff and budgets are not
readily available before the 1970s.

the The Book of the States.19 Data on the partisanship
of state officials comes from Klarner (2013).

RESPONSIVENESS: CROSS-SECTIONAL
AND DYNAMIC

We now turn to the relationship between mass liberal-
ism and the liberalism of government policies. We be-
gin with a cross-sectional analysis typical of most stud-
ies of responsiveness. Figure 2 plots the state-level re-
lationship between mass liberalism and policy liberal-
ism separately by policy domain (social and economic),
time period (before and since 1972), and region (South
and non-South). States’ mass and government liberal-
ism have been standardized within years and then av-
eraged across years within period, so these relation-
ships can be interpreted roughly as the average cross-
sectional responsiveness in each domain, period, and
region.
Figure 2 reveals several noteworthy patterns. First,

in the period before 1972, when disenfranchisement
and lack of partisan competition were still very much
live issues in Southern states, mass and government
policy liberalism were essentially uncorrelated within

19 Data on legislative days were missing for 15% of state-term dyads.
We linearly interpolated the (logged) missing values within states us-
ing the R package Amelia (Honaker,King,andBlackwell 2011).The
cross-sectional correlation between our measure of professionalism
and the more holistic measures from 1979, 1986, 1996, and 2003 in
Squire (2007) is 0.7.
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FIGURE 2. Cross-sectional Relationship between Mass and Government Policy Liberalism, by
Region, Era, and Issue Domain.
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that region.20 By contrast, in the more democratic non-
South, government policy liberalism has always had
a robust relationship with mass liberalism. The rela-
tionship in the non-South has strengthened somewhat
over time, with the correlation increasing from 0.6 to

20 Mickey (2015) argues that the democratization of the former Con-
federacy was not complete until 1972. For the classic critique of the
South’s one-party system, see chapter 14 of Key (1949).

0.8 on both social and economic issues. (These correla-
tions and subsequent regression estimates are all cor-
rected for measurement error.) On social issues the
cross-sectional correlation has increased in the South
as well (to 0.6 in the post-1972 period), but the eco-
nomic policies of Southern states remain essentially
uncorrelated with public opinion as well as substan-
tially more conservative than those of non-Southern
states.
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TABLE 1. Cross-sectional and dynamic responsiveness, by issue domain and region. XS =
pooled cross-sectional regression; FE = two-way fixed effects; LDV = lagged dependent variable;
DP = dynamic panel. In all specifications, year intercepts are allowed to vary by region. Standard
errors are clustered by state and are robust to autocorrelation. Variables are scaled to have a
standard deviation of 1. Estimates are corrected for measurement error. Bold coefficients are
statistically significant at the 10% level.

DV: Domain-Specific Policy Liberalism (t)

Social Economic

XS FE LDV DP XS FE LDV DP
(1) (2) (3) (4) (5) (6) (7) (8)

Mass Liberalismt − 1 .867 .306 .043 .037 .637 .261 .023 .014
(.116) (.081) (.008) (.009) (.099) (.068) (.006) (.008)

Mass Libt − 1 × South − .431 .269 − .025 − .011 − .688 − .287 − .017 − .006
(.203) (.168) (.015) (.023) (.138) (.091) (.013) (.015)

Policy Liberalismt − 1 .971 .934 .976 .931
(.007) (.016) (.005) (.011)

Year × South FEs Yes Yes Yes Yes Yes Yes Yes Yes
State FEs No Yes No Yes No Yes No Yes

Observations 3,854 3,854 3,854 3,854 3,854 3,854 3,854 3,854
Adjusted R2 .541 .801 .973 .973 .541 .793 .971 .971

These regional differences in cross-sectional respon-
siveness can also be seen in columns (1) and (4) of
Table 1, which report estimates of cross-sectional re-
sponsiveness on social and economic issues, respec-
tively, averaged over the entire 1936–2014 period. All
the variables in this table are scaled within iteration to
have a standard deviation (SD) of 1 across state-years.
As the main effect of Mass Liberalismt − 1 in column
(1) indicates, outside the South there is nearly a one-
to-one cross-sectional relationship between mass and
policy liberalism on social issues: a 1-SD difference on
one is associated with a 0.87-SD difference in the other.
On economic issues, the opinion–policy relationship in
the non-South is only modestly weaker. But as the in-
teractions with South show, cross-sectional responsive-
ness on social issues is about half as strong in the South
as in the non-South, and on economic issues is wholly
absent.
Quite a different conclusion emerges, however, if

we examine responsiveness from a dynamic rather
than cross-sectional perspective. A first cut at such
an over-time perspective is provided by columns
(2) and (5) of Table 1, which report the results of
specifications that include FEs for state as well as
year. These specifications capture the opinion–policy
relationship within states net of national trends, thus
eliminating the influence of time-invariant state-
specific confounders. The estimates indicate that, in
both regions, state-years in which mass liberalism was
higher than average for that state also tended to have
higher-than-average policy liberalism. Taken at face
value as causal estimates, the coefficients from the
two-way FE model are strikingly large. They imply
that in the non-South, a 1-SD change in mass liberalism

has an immediate effect of 0.31 SDs on social policy
liberalism and 0.26 SDs on economic policy liberalism.
On economic issues, the opinion–policy relationship
again disappears in the South, but on social issues it is,
if anything, stronger than in the non-South.
These inferences, however, hinge on the standard as-

sumptions of two-way FE models, notably that there
are no state-specific time-varying confounders. One
very obvious such confounder is past state policies,
which influence future policies in the direct sense of
being path dependent and difficult to change. The re-
sponsiveness estimates in column (3) and (6), which
control for lagged policy liberalism instead of state FEs,
are an order of magnitude smaller in magnitude. As
indicated by the lag coefficients, policy liberalism in
both domains is powerfully predicted by its past val-
ues (though both lag coefficients are clearly less than 1,
indicating mean-reversion). Adding state FEs back in,
as in columns (4) and (8), shrinks the estimates only a
little further. Nevertheless, all specifications supply ev-
idence that non-Southern states are responsive to their
publics. Although the regional interactions in the dy-
namic panel models are statistically insignificant, we
also cannot reject the hypothesis of zero responsive-
ness in the South, especially on economic issues (we
explore this further in our discussion of moderators
below).
Consistent with our expectations regarding differ-

ences across policy domains, the substantivemagnitude
of dynamic responsiveness appears to be greater on so-
cial than economic issues.Averaging across regions, the
dynamic panel model estimates a standardized opin-
ion effect of 0.035 (SE = 0.009) for social policy as
compared to 0.013 (0.007) for economic policy. That is,
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the estimated policy effect of a 1-SD difference in mass
opinion is almost three times as large on social issues
as on economic ones. Even on social issues, however,
the immediate effect of mass liberalism is still an order
of magnitude smaller than what the two-way FE esti-
mates naively imply.21

Due to policy liberalism’s strong persistence over
time, however, the long-term effects of mass liberalism
are much larger than the immediate effect. One way to
see this is to calculate the long-run multiplier of Mass
Liberalismt − 1,which can be interpreted as the total ef-
fect of a permanent one-unit increase in mass liberal-
ism over all future time periods (De Boef and Keele
2008, 191). On social issues, the estimated long-run
multiplier of Mass Liberalismt − 1 is 0.57 (SE = 0.16)
in the non-South and 0.38 (0.33) in the South. On eco-
nomic issues, the analogous estimates are 0.20 (0.11)
for the non-South and 0.12 (0.21) for the South. That
is, if the public of a non-Southern state suddenly be-
came 1 unit more liberal on social issues, we would
expect the state’s social policy liberalism to eventu-
ally settle at a new equilibrium 0.57 units above its old
equilibrium (assuming no national trends in social lib-
eralism).22 The effect would occur gradually, however.
It would take more than a decade, for example, for
50% of the long-run effect to be realized, and half a
century for 95% to be realized. Note that compared
to the immediate dynamic effects of Mass Liberalism,
the long-run effects are much closer in magnitude to
the cross-sectional relationships reported in Table 1.
This is consistent with the hypothesis that the strong
contemporaneous correlation between state policies
and opinion is the product of the long-term, gradual
accumulation of incremental policy responses to mass
preferences.

MECHANISMS: PARTISAN TURNOVER AND
ADAPTATION

As noted earlier, dynamic responsiveness to popular
preferences can occur by two main mechanisms: par-
tisan selection and adaptation. Partisan selection is
a two-step process. First, voters’ liberalism must af-
fect their probability of electing candidates of one
party over another. Second, the newly elected officials
must implement different policies than their opponents
would have. In short, if greater liberalism in the pub-
lic causes the election of more Democrats, and elect-
ing more Democrats causes policies to become more
liberal, then partisan selection mediates the effect of
opinion on policy. Adaptation, by contrast, is that por-
tion of dynamic responsiveness not mediated by the
selection of candidates of one party or another, but
rather is the result of officials in each party responding
directly to shifts in public sentiment. In sum, evaluating
the relative importance of partisan selection and adap-

21 Supplementary Appendix G shows the robustness of these results
to other model specifications.
22 This equilibrium is the point at which the effect of Mass Liberal-
ism is exactly counterbalanced by the mean-reverting impact of the
lagged dependent variables.

tation entails estimating three causal effects: the effect
of mass liberalism on party control of government, the
effect of party control on policy liberalism, and the ef-
fect of mass liberalism on policy liberalism with party
control held constant.

We begin our empirical analysis with the first effect,
that of mass liberalism on party control. To measure
the latter concept, we create indicators for whether the
Democratic Party controls the governorship, the lower
house of the state legislature, and the upper house.We
combine these indicators into a single summative in-
dex of Democratic Control, normalized to range from
0 to 1.23 Except in rare circumstances,Democratic Con-
trol can change only in years following state elections,
which in all but four states occur in even years. We
therefore subset to years that follow a state house elec-
tion, estimating the effect on Democratic Control of
mass liberalism in the preceding election year.

Table 2 summarizes the results of this analysis,
which employs a dynamic panel specification similar
to Table 1. As indicated by the coefficients for Demo-
cratic Controlt − 1 in the bottom row, the partisan com-
position of the legislature is moderately autocorre-
lated, but not nearly as much so as policy, suggesting a
fairly strong tendency towards alternation in party con-
trol over time.24 More relevant to our purposes here,
the first and second rows of Table 2 show that Mass
Liberalismt − 1 (that is, in themost recent election year)
has a modest effect on changes in party control.A 1-SD
difference in mass social liberalism increases Demo-
cratic Controlt by 0.05 (column 1), and an analogous in-
crease in economic liberalism does so by 0.02 (column
2), though the 95% confidence interval of the latter es-
timate includes zero. When mass social and economic
liberalism are included in the same specification (col-
umn 3), their estimated coefficients remain stable, and
their sum (0.06, SE = 0.02) remains clearly positive.

One potential concern with these results is that the
apparent effect of mass liberalism may be confounded
by Democratic PID. That is, the proportion of Demo-
cratic identifiers in the public may affect both mass
liberalism and voters’ willingness to elect Democrats.
Column (4) assesses this possibility by controlling for
MassDemocratic PIDt − 2, the year beforemass liberal-
ism ismeasured.MassDemocratic PIDt − 2 clearly has a
powerful effect onDemocratic Controlt, increasing the
proportion of government controlled by Democrats by
0.11 for each SD change.25 Accounting for mass PID
reduces the magnitude and statistical significance of
bothmass liberalism coefficients, to the point where the

23 We focus on legislative control rather than seat share because, in
dynamic models, the Democratic share of all legislative seats is not
a significant predictor of policy liberalism. Controlling for legislative
seat share does not qualitatively affect our conclusions.
24 This is consistent with the finding that a party that narrowly
wins the governorship (Folke and Snyder 2012) or state legislature
(Feigenbaum, Fouirnaies, and Hall 2017) tends to lose seats in the
next election.
25 These estimates account for measurement error in the PID esti-
mates.Note thatMass Democratic PIDt − 2 cannot affectDemocratic
Controlt − 1 because the latter is determined by the election in year t
− 3.
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TABLE 2. Effect of mass policy preferences and partisanship on partisan turnover.
The data have been subsetted to years following state house elections, which in
most states are odd years. Standard errors are clustered by state and are robust to
autocorrelation. The Democratic Control Index ranges from 0 to 1. Other variables
are scaled to have a standard deviation of 1 across state-years.

DV: Democratic Control Index (t)

(1) (2) (3) (4)

Mass Social Libt − 1 .048 .046 .021
(.018) (.017) (.017)

Mass Econ Libt − 1 .018 .012 − .0003
(.014) (.013) (.014)

Mass Dem PIDt − 2 .107
(.015)

Dem Controlt − 1 .656 .660 .651 .562
(.040) (.037) (.037) (.032)

Year FEs Yes Yes Yes Yes
State FEs Yes Yes Yes Yes

Observations 1,688 1,688 1,688 1,436
Adjusted R2 .710 .708 .710 .719

estimated effect of mass economic liberalism is essen-
tially zero. Clearly, mass partisanship is a much more
powerful predictor of partisan turnover than is mass
liberalism.
Nevertheless, together the preceding analyses sug-

gest that mass liberalism does increase the odds that
the Democrats will control state government.26 For
partisan selection to be a mechanism of dynamic re-
sponsiveness, however, the partisan composition of
the government must also affect the liberalism of
state policies. As many classic studies of state politics
emphasize, the cross-sectional relationship between
Democratic control and policy liberalism is actually
close to 0, or even negative (e.g., Erikson, Wright, and
McIver 1993). But more recent analyses employing
panel andRD designs have confirmed that Democratic
control of the governorship or legislature modestly
increases the liberalism of state policies (e.g., Brown
1995; Caughey,Warshaw, and Xu 2017).

We replicate this latter finding in columns (1) and
(5) of Table 3, which show the effect of Democratic
Controlt on Policy Liberalismt in the economic and so-
cial domains, respectively. (For this analysis we use the
full sample of years.) In both domains, going from full
Republican to full Democratic control of the elected
branches increases domain-specific policy liberalism in
that year by 0.05–0.07 SDs.27 Such complete switches
in party control are rare, however. The SD of Demo-

26 In supplementary analyses, we found a fair degree of heterogene-
ity in these estimates across time and region.As in the responsiveness
analyses reported in the next section,we found that mass liberalism’s
effect on Democratic control was unambiguously positive only for
non-Southern states in the era since 1972.
27 These dynamic-panel estimates are similar in magnitude to the
electoral RD estimates of the effects of Democratic governors and
state legislatures reported in Caughey,Warshaw, and Xu (2017).

cratic control is 0.39,which corresponds to a shift in ap-
proximately one of the three government institutions
that compose the index. By this standard, the effect of
Democratic control is roughly comparable to that of
mass liberalism.The standardized effect of Democratic
control is 0.02 for social policy and 0.03 for economic,
about the same size as the standardized effect of mass
liberalism in each domain.

To assess the degree to which the effect of opinion
on policy is mediated by party control (that is, through
the mechanism of partisan selection), we rely on three
complementary analyses. The first is to simply multiply
the estimated effects of mass liberalism on Democratic
control and Democratic control on policy liberalism.
This method estimates themediated effect to be 0.0027
(SE = 0.0011) for social policy and 0.0013 (0.0010) for
economic. These estimates are about 7–11% of the to-
tal effects of mass liberalism reported in columns (2)
and (6) of Table 3. Similar results are obtained if we
use a different method: subtracting the controlled di-
rect effect ofMass Liberalismt − 1 (column 3/7) from its
estimated total effect (column 2/6).28

Finally, the same basic pattern appears if we hold
Democratic control fixed by design rather than through
statistical control. We do this by comparing dynamic
responsiveness in years that follow an election, when
party control could conceivably change, with years
not following an election, when it will generally be
the same as in the previous year. Responsiveness in
years where only adaptation is possible is captured by
the coefficients labeled “Mass Libt − 1 (No Elect − 1)”
in columns (4) and (8). Responsiveness on economic
issues is estimated to be slightly stronger after an

28 The results are qualitatively identical if we also control for Demo-
cratic seat share in the legislature.
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TABLE 3. Partisan selection and adaptation as mechanisms of dynamic responsiveness.
Standard errors are clustered by state and are robust to autocorrelation. The Democratic Control
Index ranges from 0 to 1. Other variables are scaled to have a standard deviation of 1 across
state-years. Bold coefficients are significant at the 10% level.

DV: Domain-Specific Policy Liberalism (t)

Social Economic

(1) (2) (3) (4) (5) (6) (7) (8)

Dem Controlt .056 .049 .070 .069
(.011) (.010) (.012) (.012)

Mass Libt − 1 .034 .029 .012 .011
(.008) (.009) (.007) (.007)

Mass Libt − 1 (No Elect − 1) .037 .009
(.009) (.008)

Mass Libt − 1 (Elect − 1) .030 .015
(.010) (.009)

Policy Libt − 1 .944 .941 .937 .941 .922 .930 .918 .931
(.013) (.013) (.014) (.014) (.012) (.012) (.012) (.012)

Year FEs Yes Yes Yes Yes Yes Yes Yes Yes
State FEs Yes Yes Yes Yes Yes Yes Yes Yes

Observations 3,632 3,854 3,632 3,854 3,632 3,854 3,632 3,854
Adjusted R2 .973 .973 .974 .973 .971 .971 .972 .971

election, but the opposite is true for social issues. The
economic estimates lose also statistical significance
when we split the sample.The essential point, however,
is that the coefficient estimates for election and non-
election years are very similar to each other and to their
counterparts in columns (3) and (7).
Given the imprecision of the mediation estimates

and the strong assumptions required to interpret them
causally, we should not focus too much on their exact
magnitude. It is nevertheless striking how little support
the mediation analyses provide for partisan selection
as a mechanism of responsiveness. This is true not be-
cause party control has no policy effects—they are in
fact quite large and robust—but rather because mass
liberalism is only weakly related to shifts in party con-
trol. These results thus leave substantial scope for re-
sponsiveness in the absence of changes in party con-
trol. It is also worth noting that the final analysis, by ex-
amining nonelection years separately, implicitly holds
constant each party’s internal composition as well as
the between-party balance of power. The fact that this
analysis yields results very similar to those from con-
trolling explicitly for party control suggests that within-
party turnover does not account for much of dynamic
responsiveness.29 Thus, while we cannot determine ex-
actly how important within-party turnover is, the ev-
idence supports the hypothesis that the adaptation
of reelection-motivated incumbents to shifts in public
sentiment is an important, and perhaps the dominant,
mechanism of responsiveness.

29 If it did, we would expect the effect of mass liberalism in years
following an election to be substantially larger than the effect in all
years conditional on party control.

HETEROGENEITY: TIME, REGION, AND
INSTITUTIONS

In addition to operating through multiple mechanisms,
dynamic responsiveness may also be stronger under
certain conditions than others. In other words, there
may be factors that moderate the effect of opinion on
policy. Here we examine six such factors: time, region,
suffrage restrictions, campaign contribution limits, re-
forms designed to enhance citizen participation in gov-
ernment, and legislative professionalism. Unlike time
and region, the last four moderators are institutions
that could potentially be manipulated to influence the
quality of responsiveness.We emphasize, however, that
the interaction effects in the analysis below are purely
correlational, and nothing about the research design
ensures that the effects are not confounded by other
attributes of the states where these institutions were
adopted. Moreover, an increase in responsiveness due
to a particular institution does not necessarily imply
that it makes policy more congruent with mass prefer-
ences (Matsusaka 2001). Instead, greater responsive-
ness could indicate overreactions to constituent pref-
erences (Erikson,Wright, and McIver 1993, 93–4).
That being said, it is nonetheless interesting and im-

portant to assess whether and how dynamic respon-
siveness differs across contexts. The first context we
examine is historical era. Has dynamic responsiveness
increased over time? The answer seems to be yes.30

30 This conclusion relies on the assumption that the mass and pol-
icy liberalism scales are comparable across years. We believe this
assumption is more plausible for these measures than for other
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TABLE 4. Moderators of dynamic responsiveness. Standard errors are clustered by state and are
robust to autocorrelation. Continuous variables are scaled to have a standard deviation of 1 across
state-years. Bold coefficients are significant at the 10% level.

DV: Domain-Specific Policy Liberalism (t)

Social Economic

(1) (2) (3) (4) (5) (6)

Mass Liberalismt − 1 .040 .040 .049 .017 .021 .020
(.009) (.009) (.013) (.008) (.008) (.009)

Mass Libt − 1 × Pre-1972 − .035 − .021 − .030 − .019 − .022 − .020
(.016) (.018) (.023) (.012) (.013) (.014)

Mass Libt − 1 × South − .020 − .010 − .019 − .024
(.013) (.020) (.012) (.014)

Mass Libt − 1 × Pre-1972 × South − .017 − .030 .019 .027
(.036) (.041) (.020) (.023)

Suffrage Restriction .017 .003
(.013) (.014)

Suff Restrict × Mass Libt − 1 .010 − .0004
(.019) (.012)

Contribution Limits − .001 − .0003
(.003) (.004)

Contrib Limit × Mass Libt − 1 .001 .004
(.003) (.003)

Citizen Government − .008 − .004
(.017) (.015)

Citizen Gov’t × Mass Libt − 1 − .001 .008
(.010) (.008)

Legislative Days (Logged) .007 − .009
(.009) (.006)

Leg Days × Mass Libt − 1 .001 − .007
(.009) (.007)

Policy Liberalismt − 1 .936 .933 .921 .929 .926 .920
(.014) (.014) (.018) (.013) (.013) (.015)

Year FEs Yes Yes Yes Yes Yes Yes
State FEs Yes Yes Yes Yes Yes Yes

Observations 3,854 3,854 3,552 3,854 3,854 3,552
Adjusted R2 .973 .973 .969 .971 .971 .970

We can see this most clearly in columns (1) and (4)
of Table 4, which interact Mass Liberalismt − 1 with an
indicator for years before 1972. On both social and
economic issues, dynamic responsiveness appears to be
stronger after 1972. In fact, the point estimates for the
earlier period are close to 0.

commonly used latent scales. What bridges NOMINATE scores be-
tween congresses, for example, is not repeated votes on the same
bills, but rather assumptions about whether and how members
of Congress change ideologically over time (Poole and Rosenthal
2007). By contrast, the bridging assumption in our analysis is that
the discrimination parameters of survey questions and state poli-
cies repeated across years are constant over time. That is, the degree
to which a question or policy distinguishes liberal and conservative
states is assumed to be the same in every year. This is the same as-
sumption that is implicitly invoked by studies that compare respon-
siveness on a single issue over time. Supplementary Appendix F pro-
vides further evidence that these results are not driven by differential
measurement error across time.

Why might dynamic responsiveness have increased
over time? One natural hypothesis is that it was driven
by the democratization of the South, which was not
fully democratic until the early 1970s (Mickey 2015).
Surprisingly,we actually find little firm evidence for this
conjecture. This can be seen in columns (2) and (5),
which include a three-way interaction between mass
liberalism, era, and region. The estimates in the sec-
ond row, which now capture temporal differences in
the non-South only, are of similar magnitude to those
in columns (1) and (4). The coefficients in the third
row indicate that responsiveness has been lower in
the South even in the post-1972 period. Moreover, the
triple interaction in the fourth row provides no firm
evidence that the regional gap in dynamic responsive-
ness was once larger than it is now. In fact, column
(5) seems to suggest that, on economic issues, South-
ern and non-Southern states were once about equally
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(un)responsive, whereas in recent years dynamic re-
sponsiveness has increased in the non-South but not in
the South.31

One possible response to this puzzling finding is that
undemocratic institutions such as poll taxes were not
confined to Southern states, nor did all Southern states
employ these devices over the entire pre-1972 period.
It would be better, therefore, to examine the moderat-
ing effects of suffrage restrictions directly. By the same
token, states have adopted numerous other reforms de-
signed to limit the influence of money in politics and
enhance citizens’ participation in policymaking. State
legislatures have also generally become more profes-
sionalized over time, though at different rates, and this
too may have influenced responsiveness.
To assess these possibilities,we examine whether the

effect ofMass Liberalismt − 1 is moderated by three in-
dices of related policies—suffrage restrictions (poll tax
and literacy test), campaign contribution limits, and cit-
izen governance (direct democracy and term limits)—
and by the number of days a legislature spends in ses-
sion (a proxy for professionalism).We present the anal-
ysis of these policies as indices (all centered at 0) to
ameliorate the multiplicity problem of testing many in-
teraction effects. On the whole, we find little evidence
that any of the institutions we consider moderate the
effect of opinion on policy. Controlling for era and re-
gion, none of eight index interactions is statistically sig-
nificant. 32 Essentially the same picture emerges if we
analyze each institution individually (see Supplemen-
tary Appendix H).33
In sum,our main findings are that the dynamic effect

of opinion on policy is definitely stronger in the present
era than it was before 1972, and that, in themodern era,
dynamic responsiveness seems to be stronger in non-
Southern states.We find little evidence that any institu-
tion that we examined moderates dynamic responsive-
ness. Given that the interaction effects are essentially
correlational estimates, however, we should not draw
firm conclusions either way about the causal effect of
these institutions. It is possible, for example, that re-
forms such as contribution limits are implemented pre-
cisely to counteract a particularly unresponsive state
government, masking these reforms’ positive effects.
Thus, while our results suggest that previous studies
may overstate the responsiveness-enhancing effects of

31 However, when we subsample our opinion data to ensure equal
sample sizes across time and rerun the models in Table 4, the re-
sults suggest that, on economic issues, responsiveness has increased
roughly equally across regions (see Online Appendix F). We thus
view these regional differences with some skepticism.
32 Controlling for mass liberalism’s interactions with era and region
is important because the latter strongly predict the likelihood of
adopting the reforms we consider and thus proxy for the numerous
other factors that vary across time and geography that might con-
found the institutional interactions. However, if we drop these con-
trols, we do find some suggestive evidence consistent with the hy-
potheses that campaign finance regulations and citizen governance
reforms may enhance responsiveness on economic issues.
33 We find suggestive evidence that union contribution bans might
increase responsiveness on the economic domain. But we find no
other significant effects for other individual institutions.

these institutional reforms, this is clearly an area where
more research is needed.

DISCUSSION

What do our findings suggest about the character and
functioning of American democracy? At the most ba-
sic level, they indicate that state policymaking responds
to mass policy preferences, though more strongly on
social than economic issues and more so now than in
the past.Given the particularly high barriers to respon-
siveness in state politics—limited state control over
some policies, the competitive constraints of federal-
ism, citizens’ inattentiveness to state politics—this fact
alone should provide a counterweight to more pes-
simistic accounts of American democracy. Our results
also call into question an emerging scholarly sense, ap-
proaching a consensus, that partisan selection is the
dominant if not exclusive means by which voters af-
fect government policies. Manifestations of this quasi-
consensus can be seen in theoretical work that stresses
candidates’ inability to commit to moderate policies
(e.g.,Alesina 1988;Besley andCoate 1997),causal anal-
yses that find little evidence of adaptation or conver-
gence in Congress (e.g., Lee, Moretti, and Butler 2004;
Fowler and Hall 2016), and studies that emphasize the
“leapfrog” nature of representation in the contempo-
rary United States (e.g., Bafumi and Herron 2010; Lax
and Phillips 2012). By contrast, our finding that adap-
tation is a major and perhaps the dominant mecha-
nism of responsiveness is consistent with classic stud-
ies that emphasize politicians’ attentiveness to public
sentiment and their capacity and incentives to adapt to
shifts in mass opinion (e.g.,Mayhew 1974;Arnold 1990;
Stimson,MacKuen, and Erikson 1995).
It should be emphasized that partisan selection is a

comparatively minor mechanism of responsiveness not
because party control has no policy effects, but rather
because mass policy preferences explain relatively lit-
tle of the variation in party fortunes. In other words,
both public opinion and party control affect state poli-
cies, but variation in one is not strongly related to the
other. This suggests an important qualification to the
dim view, expressed by Achen and Bartels (2016) and
others, that the apparently weak relationship between
mass liberalism and partisan fortunes implies that cit-
izens have little influence over government policies.
Rather, mass liberalism and party control seem to ex-
ert fairly independent, and roughly equally important,
effects on policy change. This pattern is consistent with
Erikson et al.’s (1993) “statehouse democracy” model,
in which the platforms of Democratic and Republican
parties in a given state diverge from one another (re-
sulting in partisan effects on policy) but are roughly
centered on the state’s median voter (resulting in adap-
tation). Contrary to some fears, however, neither party
control nor mass liberalism seems to cause dramatic
swings in policymaking. Even a full switch in party
control, for example, changes policy liberalism in the
short term by less than a tenth of an SD. In general,
large shifts in policy liberalism occur only through the
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compounding of many small responses to party con-
trol and mass preferences. It is the cumulation of such
incremental changes over many decades that arguably
accounts for the strong cross-sectional relationship be-
tween opinion and policy.
In these respects, then, our findings provide some

reassurance regarding the health of American democ-
racy. In other respects, however, our analyses are in-
determinate or even pessimistic. First, since our mea-
sures of mass and state policy liberalism are not on
the same scale, we cannot directly evaluate whether
state policies are congruent with mass preferences at
any given moment (cf. Achen 1978; Matsusaka 2001;
Lax and Phillips 2012). In particular, the fact that state
policymaking is responsive on themargin does not pre-
clude the existence of ideological bias in state poli-
cies. Indeed, the persistent gap in policy liberalism be-
tween Southern and non-Southern states with similar
mass publics (see Figure 2) implies that the policies of
at least one set of states are systematically biased in a
liberal or conservative direction. Relatedly, our results
do not rule out the possibility of differential respon-
siveness across subsets of the population, such as racial
minorities or the poor (e.g., Gilens 2012). Finally, our
analysis of institutional moderators, though hardly the
final word on the subject, suggests little reason for faith
in institutional reforms, at least among those that have
been widely implemented at the state level, as a means
of increasing (or decreasing) dynamic responsiveness.

SUPPLEMENTARY MATERIAL

To view supplementary material for this article, please
visit https://doi.org/10.1017/S0003055417000533.
Replication material can be found on Dataverse at

https://doi.org/10.7910/DVN/K3QWZW.
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SB184

1 SB184

2  

3  

4 ENROLLED, An Act,

5 Relating to public health; to prohibit the

6 performance of a medical procedure or the prescription of

7 medication, upon or to a minor child, that is intended to

8 alter the minor child's gender or delay puberty; to provide

9 for exceptions; to provide for disclosure of certain

10 information concerning students to parents by schools; and to

11 establish criminal penalties for violations; and in connection

12 therewith would have as its purpose or effect the requirement

13 of a new or increased expenditure of local funds within the

14 meaning of Amendment 621 of the Constitution of Alabama of

15 1901, as amended by Amendment 890, now appearing as Section

16 111.05 of the Official Recompilation of the Constitution of

17 Alabama of 1901, as amended.

18 BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

19 Section 1. This act shall be known and may be cited

20 as the Alabama Vulnerable Child Compassion and Protection Act

21 (V-CAP).

22 Section 2. The Legislature finds and declares the

23 following:

24 (1) The sex of a person is the biological state of

25 being female or male, based on sex organs, chromosomes, and
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1 endogenous hormone profiles, and is genetically encoded into a

2 person at the moment of conception, and it cannot be changed.

3 (2) Some individuals, including minors, may

4 experience discordance between their sex and their internal

5 sense of identity, and individuals who experience severe

6 psychological distress as a result of this discordance may be

7 diagnosed with gender dysphoria.

8 (3) The cause of the individual's impression of

9 discordance between sex and identity is unknown, and the

10 diagnosis is based exclusively on the individual's self-report

11 of feelings and beliefs.

12 (4) This internal sense of discordance is not

13 permanent or fixed, but to the contrary, numerous studies have

14 shown that a substantial majority of children who experience

15 discordance between their sex and identity will outgrow the

16 discordance once they go through puberty and will eventually

17 have an identity that aligns with their sex.

18 (5) As a result, taking a wait-and-see approach to

19 children who reveal signs of gender nonconformity results in a

20 large majority of those children resolving to an identity

21 congruent with their sex by late adolescence.

22 (6) Some in the medical community are aggressively

23 pushing for interventions on minors that medically alter the

24 child's hormonal balance and remove healthy external and
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1 internal sex organs when the child expresses a desire to

2 appear as a sex different from his or her own.

3 (7) This course of treatment for minors commonly

4 begins with encouraging and assisting the child to socially

5 transition to dressing and presenting as the opposite sex. In

6 the case of prepubertal children, as puberty begins, doctors

7 then administer long-acting GnRH agonist (puberty blockers)

8 that suppress the pubertal development of the child. This use

9 of puberty blockers for gender nonconforming children is

10 experimental and not FDA-approved.

11 (8) After puberty blockade, the child is later

12 administered "cross-sex" hormonal treatments that induce the

13 development of secondary sex characteristics of the other sex,

14 such as causing the development of breasts and wider hips in

15 male children taking estrogen and greater muscle mass, bone

16 density, body hair, and a deeper voice in female children

17 taking testosterone. Some children are administered these

18 hormones independent of any prior pubertal blockade.

19 (9) The final phase of treatment is for the

20 individual to undergo cosmetic and other surgical procedures,

21 often to create an appearance similar to that of the opposite

22 sex. These surgical procedures may include a mastectomy to

23 remove a female adolescent's breasts and "bottom surgery" that

24 removes a minor's health reproductive organs and creates an
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1 artificial form aiming to approximate the appearance of the

2 genitals of the opposite sex.

3 (10) For minors who are placed on puberty blockers

4 that inhibit their bodies from experiencing the natural

5 process of sexual development, the overwhelming majority will

6 continue down a path toward cross-sex hormones and cosmetic

7 surgery.

8 (11) This unproven, poorly studied series of

9 interventions results in numerous harmful effects for minors,

10 as well as risks of effects simply unknown due to the new and

11 experimental nature of these interventions.

12 (12) Among the known harms from puberty blockers is

13 diminished bone density; the full effect of puberty blockers

14 on brain development and cognition are yet unknown, though

15 reason for concern is now present. There is no research on the

16 long-term risks to minors of persistent exposure to puberty

17 blockers. With the administration of cross-sex hormones comes

18 increased risks of cardiovascular disease, thromboembolic

19 stroke, asthma, COPD, and cancer.

20 (13) Puberty blockers prevent gonadal maturation and

21 thus render patients taking these drugs infertile. Introducing

22 cross-sex hormones to children with immature gonads as a

23 direct result of pubertal blockade is expected to cause

24 irreversible sterility. Sterilization is also permanent for

25 those who undergo surgery to remove reproductive organs, and
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1 such persons are likely to suffer through a lifetime of

2 complications from the surgery, infections, and other

3 difficulties requiring yet more medical intervention.

4 (14) Several studies demonstrate that hormonal and

5 surgical interventions often do not resolve the underlying

6 psychological issues affecting the individual. For example,

7 individuals who undergo cross-sex cosmetic surgical procedures

8 have been found to suffer from elevated mortality rates higher

9 than the general population. They experience significantly

10 higher rates of substance abuse, depression, and psychiatric

11 hospitalizations.

12 (15) Minors, and often their parents, are unable to

13 comprehend and fully appreciate the risk and life

14 implications, including permanent sterility, that result from

15 the use of puberty blockers, cross-sex hormones, and surgical

16 procedures.

17 (16) For these reasons, the decision to pursue a

18 course of hormonal and surgical interventions to address a

19 discordance between the individual's sex and sense of identity

20 should not be presented to or determined for minors who are

21 incapable of comprehending the negative implications and

22 life-course difficulties attending to these interventions.

23 Section 3. For the purposes of this act, the

24 following terms shall have the following meanings:
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1 (1) MINOR. The same meaning as in Section 43-8-1,

2 Code of Alabama 1975.

3 (2) PERSON. Includes any of the following:

4 a. Any individual.

5 b. Any agent, employee, official, or contractor of

6 any legal entity.

7 c. Any agent, employee, official, or contractor of a

8 school district or the state or any of its political

9 subdivisions or agencies.

10 (3) SEX. The biological state of being male or

11 female, based on the individual's sex organs, chromosomes, and

12 endogenous hormone profiles.

13 Section 4. (a) Except as provided in subsection (b),

14 no person shall engage in or cause any of the following

15 practices to be performed upon a minor if the practice is

16 performed for the purpose of attempting to alter the

17 appearance of or affirm the minor's perception of his or her

18 gender or sex, if that appearance or perception is

19 inconsistent with the minor's sex as defined in this act:

20 (1) Prescribing or administering puberty blocking

21 medication to stop or delay normal puberty.

22 (2) Prescribing or administering supraphysiologic

23 doses of testosterone or other androgens to females.

24 (3) Prescribing or administering supraphysiologic

25 doses of estrogen to males.
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1 (4) Performing surgeries that sterilize, including

2 castration, vasectomy, hysterectomy, oophorectomy,

3 orchiectomy, and penectomy.

4 (5) Performing surgeries that artificially construct

5 tissue with the appearance of genitalia that differs from the

6 individual's sex, including metoidioplasty, phalloplasty, and

7 vaginoplasty.

8 (6) Removing any healthy or non-diseased body part

9 or tissue, except for a male circumcision.

10 (b) Subsection (a) does not apply to a procedure

11 undertaken to treat a minor born with a medically verifiable

12 disorder of sex development, including either of the

13 following:

14 (1) An individual born with external biological sex

15 characteristics that are irresolvably ambiguous, including an

16 individual born with 46 XX chromosomes with virilization, 46

17 XY chromosomes with under virilization, or having both ovarian

18 and testicular tissue.

19 (2) An individual whom a physician has otherwise

20 diagnosed with a disorder of sexual development, in which the

21 physician has determined through genetic or biochemical

22 testing that the person does not have normal sex chromosome

23 structure, sex steroid hormone production, or sex steroid

24 hormone action for a male or female.

25 (c) A violation of this section is a Class C felony.
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1 Section 5. No nurse, counselor, teacher, principal,

2 or other administrative official at a public or private school

3 attended by a minor shall do either of the following:

4 (1) Encourage or coerce a minor to withhold from the

5 minor's parent or legal guardian the fact that the minor's

6 perception of his or her gender or sex is inconsistent with

7 the minor's sex.

8 (2) Withhold from a minor's parent or legal guardian

9 information related to a minor's perception that his or her

10 gender or sex is inconsistent with his or her sex.

11 Section 6. Except as provided for in Section 4,

12 nothing in this act shall be construed as limiting or

13 preventing psychologists, psychological technicians, and

14 master's level licensed mental health professionals from

15 rendering the services for which they are qualified by

16 training or experience involving the application of recognized

17 principles, methods, and procedures of the science and

18 profession of psychology and counseling.

19 Section 7. Nothing in this section shall be

20 construed to establish a new or separate standard of care for

21 hospitals or physicians and their patients or otherwise

22 modify, amend, or supersede any provision of the Alabama

23 Medical Liability Act of 1987 or the Alabama Medical Liability

24 Act of 1996, or any amendment or judicial interpretation of

25 either act.
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1 Section 8. If any part, section, or subsection of

2 this act or the application thereof to any person or

3 circumstances is held invalid, the invalidity shall not affect

4 parts, sections, subsections, or applications of this act that

5 can be given effect without the invalid part, section,

6 subsection, or application.

7 Section 9. This act does not affect a right or duty

8 afforded to a licensed pharmacist by state law.

9 Section 10. Although this bill would have as its

10 purpose or effect the requirement of a new or increased

11 expenditure of local funds, the bill is excluded from further

12 requirements and application under Amendment 621, as amended

13 by Amendment 890, now appearing as Section 111.05 of the

14 Official Recompilation of the Constitution of Alabama of 1901,

15 as amended, because the bill defines a new crime or amends the

16 definition of an existing crime.

17 Section 11. This act shall become effective 30 days

18 following its passage and approval by the Governor, or its

19 otherwise becoming law.
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I, Devin Caughey, PhD, hereby declare and state as follows: 

1. I have been retained by counsel for the United States (U.S.) as an 

expert in connection with the above-captioned litigation. 

2. I have actual knowledge of the matters stated in this report. If called to 

testify in this matter, I would testify truthfully and based on my expert opinion. 

3. I am a professor of political science at the Massachusetts Institute of 

Technology. I hold a B.A. in History from Yale University, an M.Phil. in 

Historical Studies from Cambridge University, and an M.A. and Ph.D. in Political 

Science from the University of California–Berkeley. My M.Phil. and Ph.D. 

dissertations focused on the politics of the American South in the early to mid-

twentieth century. 

4. As a professor of political science at MIT, I teach undergraduate and 

PhD-level classes on American politics (e.g., American Political Institutions), 

research design (e.g., Political Science Scope and Methods), and statistics (e.g., 

Bayesian Measurement Models). 

5. I have published 17 peer-reviewed articles and three academic books, 

primarily on topics related to U.S. state and national politics as well as political 

methodology. My first book, The Unsolid South (Princeton University Press, 

2018), examined public opinion, electoral competition, and congressional 

representation in the one-party South. My third, Dynamic Democracy (with 
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Christopher Warshaw, University of Chicago Press, 2022), analyzed the dynamic 

interplay between public opinion and state policymaking between the 1930s and 

2020s. 

6. My work in these areas has been the recipient of numerous awards, 

including the American Political Science Association (APSA) awards for best 

dissertation on politics and history, best article on state politics and policy, and best 

books on state politics and policy and on political organizations and parties. 

7. I have served in various leadership positions in my field. I am a 

member of the executive councils of APSA’s State Politics and Policy Section as 

well as its Politics and History Section. I serve on the advisory board of the 

Consortium on American Political Economy. I am also currently co-editor of The 

Forum: A Journal of Applied Research in Contemporary Politics. 

8. The information provided regarding my professional background, 

experiences, publications, and presentations is detailed in my curriculum vitae 

(CV), which is attached as Exhibit A. 

9. I am being compensated at an hourly rate of $350 for my work on this 

case. My compensation does not depend on the outcome of this litigation, the 

opinions I express, or the testimony I may provide. 

10. I have previously served as an expert witness in the following cases: 

Graham v. Adams, 22-CI-47 (Ky. Cir. Ct., Franklin Cnty.); Carter v. Chapman, 
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464 MD 2021 (Pa. Cmmnwealth Ct.); and Clarno v. Fagan, 21-cv-40180 (Or. Cir. 

Ct., Marion Cnty.). 

11. In addition, in 2022 I testified before the Pennsylvania Legislative 

Reapportionment Commission regarding the Pennsylvania state senate map. 

12. I was engaged by the U.S. Department of Justice to provide an expert 

rebuttal opinion in connection with the above-captioned litigation. Specifically, I 

was asked to rebut Defendants’ experts’ claims that Alabama Senate Bill 184 

(SB184) is not intended to discriminate on the basis of sex or transgender status, 

but rather to protect minors from “experimental treatments” (Nangia 2023, 87) 1 

that have been subject to inappropriate “politicization” (Kaliebe 2023, 27). 

13. In preparing this rebuttal report, I reviewed the expert reports and 

supplemental reports of Dr. James Cantor, Dr. Kristopher Kaliebe, and Dr. Geeta 

Nangia. 

14. In preparing this rebuttal report, I have relied on my years of relevant 

experience, as detailed in my CV (attached as Exhibit A), and on the materials 

listed therein. I have reviewed the sources cited throughout this rebuttal report and 

listed in the References section of this report, which include some of the 

documents produced by the U.S. as part of discovery. The materials I have relied 

 

1 This citation refers to page 87 of Dr. Nangia’s initial expert report dated 2023. Unless 

otherwise noted, I use this citation format throughout this report. 
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upon in preparing this report are the same types of materials that experts in 

political science regularly rely upon when forming opinions on the subject. These 

materials include news reports, videos of hearings, interest-group websites, 

academic datasets, and information on specific bills from the Alabama Legislature 

and LegiScan, all of which are publicly available information.2 In addition, I relied 

on research assistance from Dr. Scott Lacombe, an assistant professor of 

Government at Smith College, which is also typical in my field. All analyses and 

opinions are my own. 

15. I reserve the right to revise and supplement the opinions expressed in 

this rebuttal report or the bases for them if any new information becomes available 

in the future or in response to statements or issues that may arise in my area of 

expertise. I may further supplement these opinions in response to information 

produced in discovery or in response to additional information from Defendants’ or 

Private Plaintiffs’ experts. 

16. Based on an assessment of the political context and legislative history 

of SB184 as well as my expertise in political science, I offer the opinions set forth 

below. 

 

2 A few sources I relied on were accessed through MIT’s subscriptions to scholarly or 

journalistic publications, such as the online news database Factiva. 
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ANALYSES AND OPINIONS 

Defendants’ expert reports 

17. This rebuttal responds primarily to the reports of three experts for 

Defendants: Cantor (2023), Kaliebe (2023), and Nangia (2023).3 

18. Defendants’ expert reports cover several key premises of Defendants’ 

positions: 

• that human beings are naturally “sexually dimorphic”, comprising two 

sexes with distinct physical characteristics (Kaliebe 2023, 11); 

• that rates of “rapid-onset gender dysphoria” have “sky-rocketed” over 

the last decade as a result of “a spread of ideology combined with 

technologically induced contagion effects” (Kaliebe 2023, 7, 13);4 

• that gender dysphoria is a serious condition requiring “compassionate 

care” in the form of “psychosocial supports and psychotherapy” 

(Nangia 2023, 87; Kaliebe 2023, 52); 

 

3 Although this rebuttal responds to these three defense experts primarily, other defense experts 

make similar assertions. See, for example, Hruz (2023), pages 7–8 (sex as biologically 

determined binary), 74–75 (“rapid onset”), 123 (GAC “experimental”), and 122 (American 

Academy of Pediatrics is “politically influenced”); Laidlaw (2023), pages 3 (sex as biologically 

determined binary), 48 (social contagion), 15 (GAC “experimental”), and 41–43 (politicization 

of medical associations); and Lappert (2023), page 25 (GAC “experimental”). 

4 On pages 11–12, Kaliebe (2023) asserts that “Long-standing scholarly consensus exists 

confirming that direct social contagion…affects health such as cardiac disease (Christakis 

2013),” which is presumably a reference to the Christakis and Fowler (2013) article in his 

bibliography. It should be noted that the central research underpinning this supposed 

“consensus,” Christakis and Fowler’s analyses of obesity contagion in the Framingham Heart 

Study, has recently been shown to be based on faulty statistical methods (Ogburn et al. 2024). 
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• that the treatments involved in gender-affirming care are prohibited 

because they are “experimental” (Nangia 2023, 87), “lacking causal 

evidence of mental health improvement” (Cantor 2023, 74); and 

• that medical professional associations’ endorsement of these 

treatments is the consequence of the efforts of “[s]mall numbers of 

advocate physicians” to “politicize[]” the issue and “silence 

[scientific] debate” (Kaliebe 2023, 7). 

Summary of opinions 

• In recent years, Alabama has been on the forefront of considering and 

adopting newly salient policies that restrict transgender rights across many 

fronts. This continues the state’s long history of hostility to LGBT rights. 

• Adoption of a gender-affirming care (GAC) ban for minors is predicted 

almost perfectly by a state’s hostility towards transgender rights in other 

domains. 

• Adoption of a GAC ban for minors is inversely related to states’ paternalism 

in healthcare generally. 

• Sex, gender identity, and transgender status were central to the legislature’s 

understanding of the purpose of SB184. 

• The supporters of SB184 in the legislature viewed it as part of a multifaceted 

defense of essentialist understandings of sex and gender against the threat of 

“gender dysphoria”. 

• Despite SB184’s nominal focus on hormone and surgical treatments, the 

legislature explicitly declined to exempt psychotherapeutic treatments from 

the bill’s restrictions, which is consistent with a general hostility to gender 

nonconformity per se. 
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• The legislature had ample opportunity to learn of the opposition of 

transgender Alabamians, along with their parents, physicians, and teachers, 

and thus should have foreseen the harms that SB184 would cause. 

Pattern of discrimination 

19. Defendants’ expert reports emphasize that their opposition to gender-

affirming care (GAC) is based on “compassion[]” (Nangia 2023, 87) rather than 

animus toward transgender people. While this may be true of the experts 

personally, the state of Alabama has a long history of restricting the rights of 

transgender persons and other sexual minorities, even relative to the standards of 

the time. This section documents Alabama’s pattern of LGBT discrimination and 

provides evidence that anti-LGBT bias and not other factors best explain the state’s 

adoption of SB184. 

20. The 2015 Obergefell decision is often seen as a dividing line in states’ 

LGBT policymaking. “With the marriage question seemingly settled, gender 

identity became the next theater in the battle over LGBTQ rights” (Carlisle 2022; 

see also Mezey 2020, 494). Before 2015, relatively few state policies addressed 

transgender rights specifically, but the rights of transgender persons were 

subsumed under gay rights generally.5 For this reason, this section first examines 

 

5 Historically, transgender rights and gay rights have been closely linked, not least because the 

sexual identity and sexual orientation have often been conflated with one another, both in the 

public mind and by policy makers (Chauncey 1994; Canaday 2009). 
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state policies on gay rights generally before 2015 and then transgender policies 

specifically since 2015. 

LGBT policies before Obergefell 

21. Across the nation, state policies towards the LGBT population have 

become much less restrictive over the past half century. Prohibitions such as 

criminalization of sodomy have been repealed or struck down by courts, and new 

rights, such as protections against employment discrimination, have been created 

and broadened. Alabama has shared in this trend towards the expansion of rights 

for the LGBT population. Nevertheless, at each point in time, it has consistently 

been among the states with the most restrictions on LGBT rights.6 

22. Alabama’s pattern of hostility to LGBT rights can be measured 

systematically using data from Caughey and Warshaw (2022, 14–16), which 

contains yearly information on states’ adoption of 186 distinct policies.7 Of these 

 

6 This has also been true of the U.S. South generally, but even within that region Alabama is an 

outlier (Barth 2021). 

7 The Caughey-Warshaw dataset is the most comprehensive time-series–cross-sectional dataset 

of U.S. state policies. It covers 186 public policies that can be coded comparably across states. 

For each year between 1929 and 2020, the dataset indicates the policy choice that each state 

made. For example, for the policy sodomy criminalization, the dataset indicates whether or not 

each state criminalized sodomy in each year. If all states had the same value for a policy in a 

given year, as was true of sodomy criminalization after 2005, that policy-year combination is 

dropped from the dataset. 
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policies, a subset of 13 relate to LGBT rights and were in place in any state 

between 1992 and 2014 (the year before Obergefell): 

• Sodomy criminalization 

• Fostering by same-sex couples 

• Joint adoption by same-sex couples 

• LGBT credit antidiscrimination law 

• LGBT employment antidiscrimination law 

• LGBT hate crimes law 

• LGBT housing antidiscrimination law 

• LGBT panic defense prohibition 

• LGBT public accommodations antidiscrimination law 

• Conversion therapy ban 

• Preemption of local LGBT antidiscrimination ordinances 

• Preemption of local LGBT antidiscrimination ordinances related to 

education 

• Same-sex marriage 

23. The Caughey-Warshaw dataset pre-codes these policies to indicate 

whether or to what degree the policy was in place in each state-year.8 A policy 

appears in the dataset only for years when there was cross-state variation on that 

policy. Thus, for example, sodomy criminalization does not appear in the dataset 

after 2003, when all such laws were invalidated by the U.S. Supreme Court, 

eliminating variation across states on this policy. The number of policies available 

per year ranges from six to 11. 

 

8 Of the 13 policies, 6 encode ordinal gradations in policy positions, and the remainder are 

dichotomous indicators for the presence or absence of the policy in question. 
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24. To summarize each state’s general orientation towards LGBT rights, I 

code whether or not it took a relatively restrictive position on each of the above 

policies in each year.9 Then, for each year, I calculated the proportion of policies 

on which the state took that position. 

25. For example, in 2010 Alabama took a restrictive position on all nine 

policies available in that year, yielding a hostility score of 100%. The next year, 

Alabama had restrictive positions on 10 out of 11 policies, the exception being 

preemption of local LGBT antidiscrimination ordinances, which appears in the 

Caughey-Warshaw dataset for the first time that year. Thus, Alabama’s score in 

2011 dropped from 100% to 90.9%. 

26. Even after this drop in hostility to LGBT rights, however, Alabama 

remained tied for the highest proportion of anti-LGBT policies of any state. In fact, 

in no year between 1992 and 2014 did another state score higher than Alabama. 

Only South Carolina matched Alabama’s consistency of restricting LGBT rights. 

 

9 A relatively restrictive position is defined as being more restrictive than the average across 

state-years. 

396

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 397 of 446



 

13 

 

Figure 1: Selected states’ hostility to LGBT rights, based on data on 13 policies 

from Caughey and Warshaw (2022). 

 

27. Alabama’s relative restrictiveness on LGBT rights is illustrated in 

Figure 1. The figure compares Alabama to the average state (dashed line) as well 

as to the 10th-, 30th-, and 50th-most hostile states (Arkansas, Nevada, and New 

Jersey). This comparison starkly illustrates Alabama’s consistent history as an 

outlier with respect to restrictions on LGBT rights. 

Transgender policies since Obergefell 

28. Since Obergefell, the focus of LGBT policymaking, both nationally 

and in Alabama, has shifted toward transgender-related issues. In some states, this 

shift has manifested in the expansion of rights for transgender persons, such as 

when gender identity protections are added to nondiscrimination laws that 

previously covered only sexual orientation (Taylor, Haider-Markel, and Lewis 

State hostility to LGBT rights, 1992 to 2014 
Alabama vs. other slates 

100% 

0% / 
1992 

Alabama 

ATkC " \/"  

1996 

— 
-- -- 

Nevada '  / 

New Jersey 

2000 2004 

— \ nat'I average - 
— 

2012 2008 

397

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 398 of 446



 

14 

2021, 584). Even more salient, however, has been the rapid emergence of state 

policies that impose restrictive regulations on gender identity and transgender 

persons. 

29. LaCombe (2024) has identified six transgender-restrictive policies 

whose incidence can be compared systematically across states:10 

• Antidiscrimination Preemption: Does the state have any sort of law 

preempting local antidiscrimination protections based on sexual 

orientation and/or gender identity? 

• Don’t Say Gay: Does the state restrict discussion of sexual 

orientation and/or gender identity in the classroom? 

• No Gender Change: Does the state not allow residents to change 

their legal gender? 

• Bathroom Ban: Does the state have a law that requires individuals to 

use the bathroom that corresponds to their assigned sex at birth? 

• Sports Ban: Does the state have a law that blocks transgender athletes 

from participating in sports in the gender congruent with their gender 

identity? 

• GAC Ban Minor: Has the state enacted a ban on gender-affirming 

care for minors? 

30. These policies were rare or unheard of before 2015, but several have 

exploded in prevalence in the last few years. As such, they provide useful 

indicators of the “cutting edge” of policymaking restricting transgender rights. No 

 

10 LaCombe (2024) also considers rights-expanding policies as well as policies that cover sexual 

orientation but not gender. The procedure used to select policies is described in the paper’s 

appendix. The analysis in this report includes only policies that restrict transgender rights. 
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state has all six policies, but several states, including Alabama (which has four), 

are considering adopting restrictive legislation not already on their books.11 

 

Figure 2: Prevalence of six transgender-restrictive policies across states, 2015–

2023. Hollow points indicate years in which Alabama did not have the policy in 

question. 

 

31. Figure 2 plots the number of states with each policy on its books in 

each year between 2015 and 2023. Only one of these policies, “don’t say gay” 

laws, was adopted anywhere before 2005, and only by a single state (Alabama).12 

 

11 As is discussed below, SB92 (2024) would prohibit Alabamians from changing their legal 

gender. 

12 In 1991, Alabama enacted a curricular law forbidding the portrayal of homosexuality in a 

positive light. This law was repealed in 2022 and replaced with HB322, which censors 

discussions of sexual orientation or gender identity through 5th grade (“Alabama HB322” 2022). 
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Prohibiting gender-affirming care for minors is the most recent of these policies to 

arrive on the state policy agenda, but its prevalence has sky-rocketed. 

32. When a state adopts one of these transgender-restrictive policies, it 

also tends to adopt others.13 In particular, the adoption of a GAC ban is strongly 

predicted by how many other transgender-restrictive policies a state has already 

adopted. 

33. To summarize a state’s propensity to adopt transgender-restrictive 

policies, I created a “transgender restriction index,” defined as a count of how 

many such policies (other than banning GAC for minors) a state has adopted. The 

index theoretically ranges from zero to five, but its maximum empirical value is 

four. Alabama’s score is three. The proportion of states banning GAC for minors 

as a function of their transgender restriction score is depicted in Figure 3. 

 

13 In 2023, for example, the six policies had a Cronbach’s alpha (a common measure of inter-

item reliability ranging from 0 to 1) value of 0.82. 

400

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 401 of 446



 

17 

 

Figure 3: Percentage of states banning GAC for minors at different values of the 

transgender restriction index, in 2023. The index is the total number of 

transgender-restrictive policies (other than banning GAC for minors) that have 

been adopted by the state. 

 

34. As of 2023, 25 states had adopted none of these policies, giving them 

a gender-regulation score of zero. Among these 25 states, only 8% prohibited GAC 

for minors. The percentage rises to 70% among states with a score of one, to 83% 

with a score of two, and to 100% with a score of three or more. In other words, 

states’ stance on GAC bans is almost perfectly predicted by its regulation of gender 

identity in other spheres. A score of three, such as Alabama’s, is sufficient to 

ensure adoption of a GAC ban for minors, and a score of zero is nearly sufficient to 

guarantee non-adoption. 
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Healthcare paternalism 

35. The foregoing analysis suggests that a major, if not predominant, 

factor explaining a state’s adoption of a GAC ban for minors is the state’s 

aggressiveness in regulating gender identity and transgender rights. The reports of 

Defendants’ experts, however, put forward an alternative explanation: the state’s 

interest in protecting citizens from “experimental” and “unproven” medical 

treatments supported by “low-quality evidence” (Cantor 2023, 74; Nangia 2023, 

79; Kaliebe 2023, 7). On this view, Alabama’s GAC policy is a form of 

“healthcare paternalism”: a limitation on a person’s healthcare choices motivated 

by concern for that person’s welfare (Schramme 2015; cf. Dworkin 1974).14 

36. As this section will show, Alabama’s policies exhibit low healthcare 

paternalism relative to other states and correspondingly high healthcare freedom. 

That Alabama has nonetheless adopted a ban on GAC for minors while more-

paternalistic states generally have not suggests that Alabama’s ban is not driven by 

healthcare paternalism, but rather by the hostility to transgender rights 

demonstrated in the preceding section. 

 

14 Note that as defined here, “healthcare paternalism” is distinct from (and broader than) 

“medical paternalism,” which is typically defined with respect to the relationship between 

physicians and patients. 
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37. U.S. states vary in the balance they strike between protecting citizens 

and allowing them to make their own healthcare decisions—that is, between 

healthcare paternalism and healthcare freedom. One aspect of healthcare freedom 

is what Ruger and Sorens (2013) call “health insurance freedom.” These authors 

measure health insurance freedom based on rate restrictions, insurance mandates, 

and other factors limiting the choices of health care consumers and providers. They 

assign a rank to each state, ranging from most free (1) to most paternalistic (50). 

Alabama is ranked number four, indicating a very low degree of health insurance 

paternalism and correspondingly high health insurance freedom (Ruger and Sorens 

2013, 32–33).15 

38. Another aspect of healthcare paternalism that is more closely related 

to GAC bans are state laws restricting patients’ choices about the medical 

treatments they receive. Arguably the most direct analogue to a ban on GAC are 

limits on access to experimental therapies that have not yet been approved by the 

FDA. According to the Goldwater Institute, 41 states have relaxed this restriction 

with a “right to try” law, which permits patients with life-threatening conditions to 

access experimental therapies (“Right to Try in Your State” 2024). 

 

15 I use the 2013 version of Ruger and Sorens’s scores rather than the 2021 version because, as 

these authors explain, the Patient Protection and Affordable Care Act “nationalized most health 

insurance regulation,” compressing variation across states (Ruger and Sorens 2021, 44). The 

2013 scores are thus a better measure of states’ orientation on this issue. 
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39. Vaccination requirements involve a similar tradeoff between 

paternalism and freedom, and states make different choices about them as well. A 

total of 16 states allow exceptions from vaccine mandates for personal reasons, and 

45 allow exceptions for religious reasons (“States with Religious and Philosophical 

Exemptions from School Immunization Requirements” 2023). Finally, five states,  

including Alabama, have added a “healthcare freedom amendment” to their state 

constitutions that protects the right of residents to make their own healthcare 

decisions (Dinan 2013, 2138). Together with right-to-try laws, these three policy 

choices provide a rough indication of a state’s general stance on paternalism versus 

freedom in healthcare. 

40. As I did with restrictions on transgender rights, I create an index of 

healthcare paternalism by counting how many of these four paternalistic policies a 

state has: 

• No right to try  

• No personal vaccine exception 

• No religious vaccine exception 

• No healthcare freedom amendment16 

 

16 I used the following sources to code states’ adoption of these policies: “Right to Try in Your 

State” (2024), “States with Religious and Philosophical Exemptions from School Immunization 

Requirements” (2023), Dinan (2013), and Yeargain (2023). Note that the Florida healthcare 

freedom provision mentioned in Yeargain (2023) is statutory, not constitutional, and thus I do 

not code Florida as having a healthcare freedom amendment. 
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41. Of these four policies, Alabama lacks only a personal vaccine 

exemption, giving it a score of one. Thus, as was the case with health insurance 

paternalism, Alabama ranks very low on the healthcare paternalism index (i.e., 

very high in healthcare freedom). 

42. The strong positive relationship between the transgender restriction 

index and adoption of GAC bans for minors depicted in Figure 3 is consistent with 

the claim that such bans in general, and SB184 in particular, are rooted in a 

restrictive stance towards gender identity and transgender persons. The alternative 

explanation, that SB184 is rooted in paternalistic concern regarding experimental 

treatments, does not fare nearly so well. 

43. If healthcare paternalism rather than transgender restrictionism were 

the primary driver of GAC bans for minors, we would expect such bans to be rare 

in less-paternalistic states and common in highly paternalistic ones. In fact, the 

reverse is true. States with a right-to-try law, for example, ban GAC for minors at a 

rate of 56%. By contrast, none of the (relatively paternalistic) states that lack such 

a law have adopted a GAC ban.17 

44. This negative relationship is documented more systematically in 

Figure 4, which plots the proportion of states banning GAC for minors at different 

 

17 These percentages are derived from a crosstabulation of state adoption of GAC bans and right-

to-try laws, using the data sources described above. 
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values of the health paternalism index. As the figure shows, the greater a state’s 

healthcare paternalism, the less likely it is to ban GAC for minors. States like 

Alabama with two or fewer paternalistic policies have well over a 50% chance of 

banning GAC for minors, but states with three or more restrictions have almost no 

chance of doing so. 

 

Figure 4: Percentage of states banning GAC for minors at different values of the 

healthcare paternalism index, in 2023. The index is the total number of policies a 

state has adopted restricting healthcare freedom (other than banning GAC for 

minors). 

 

45. Figure 5 tells a similar story with using Ruger and Sorens’s health 

insurance freedom scale. Each point indicates the proportion of states with GAC 

bans for minors in a given range of health insurance freedom ranks. States such as 

Alabama ranked between one and 10, meaning that they score highly on health 

insurance freedom, have about a 50% chance of banning GAC for minors. This 
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proportion is roughly steady until we reach the 10 most paternalistic states (ranks 

41–50), of which none have adopted such a ban. 

 

Figure 5: Proportion of states banning GAC by health insurance freedom rank 

(Rugers and Sorens 2013). Lower ranks indicate greater freedom and higher 

ranks greater paternalism. 

 

46. In short, the national pattern of state GAC adoptions offers no support 

for Defendants’ experts’ suggestion that Alabama’s GAC ban reflects an especially 

cautious attitude toward experimental medical treatments. While this may be 

Defendants’ experts’ own justifications, it does not accord with the statistical 

evidence that a state’s orientation toward transgender persons, but not its degree of 

healthcare paternalism, strongly predicts its adoption of GAC bans for minors.18 

 

18 Multivariate regression analysis confirms these conclusions. In a cross-state logistic regression 

of adoption of GAC for minors on transgender restriction index, healthcare paternalism index, 
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Recent anti-LGBT legislation in Alabama 

47. Defendants’ experts present SB184 as a specific response to the 

“recent rise in transgender and non-binary identification among young people” and 

the attendant “push for ‘affirmative treatment’ for gender dysphoria” (Kaliebe 

2023, 7, 28). This claim neglects the broader political context in Alabama, which 

has witnessed an explosion of proposed and enacted legislation targeting LGBT 

persons generally and the transgender population specifically. 

Conscience laws 

48. As was the case nationally, the 2015 Obergefell decision prompted a 

flurry of policy responses in Alabama. For example, after the legalization of same-

sex marriage in Alabama, about a half dozen of the state’s probate judges—among 

them Rep. Wes Allen, who later sponsored the House version of SB184—began 

refusing to issue marriages licenses so they would not have to issue them to same-

sex couples.19 In 2019, the legislature responded to this situation by passing SB69, 

which replaces marriage licenses with certificates that do not require a judge’s 

signature (“Alabama SB69” 2019). 

 

and Rugers-Sorens health insurance freedom rank, only transgender restriction index has a 

positive and statistically significant coefficient estimate. 

19 Rep. Allen defended his refusal to sign marriage licenses with the statement, “I believe 

marriage is between a man and a woman” (Associated Press 2019). 
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49. The Alabama Legislature also enacted several other “conscience 

laws,” which allow individuals and organizations to decline to serve LGBT clients 

for religious, ideological, or other reasons.20 Alabama’s conscience laws include: 

• HB24 (2017), which permits state-licensed child welfare agencies to 

refuse service to certain populations (“Alabama HB24” 2017); 

• HB95 (2017), which permits medical providers to refuse to provide 

certain types of care or serve certain populations (“Alabama HB95” 

2017); and 

• SB261 (2023), which forbids the state from entering into contracts 

with companies that boycott other businesses based upon social 

standards (“Alabama SB261” 2023). 

50. The cumulative effect of these three laws is to make it easier for 

private individuals and organizations to discriminate against the LGBT population. 

Not only do HB24 and HB95 explicitly permit such discrimination, but SB261 

attempts to shield discriminatory individuals and organizations from economic 

pressure from other firms. Thus, even in wake of Obergefell, Alabama continues to 

pass laws restricting LGBT rights. 

Anti-transgender legislation 

51. In particular, transgender Alabamians have been subject to a 

multifaceted legislative assault. These efforts have extended far beyond GAC for 

 

20 Over the past decade, conscience laws have become a major component of religious 

conservatives’ political reaction to expansions of LGBT rights (Wilcox 2021, 61–62). 
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minors to include rights restrictions that have nothing to do with healthcare or 

children. Rather, many evince a clear hostility to transgender status or gender non-

conformity per se. The fact that SB184 emerged in the context of a broad assault 

on the transgender community reinforces the evidence in the “Pattern of 

Discrimination” section that SB184 was rooted primarily in concerns about sex, 

gender identity, and transgender status. 

52. The most recent episode in this legislative assault is a controversy 

around a transgender employee at the U.S. Space and Rocket Center in Huntsville. 

Merely upon learning of this employee’s existence, state Rep. Mack Butler 

announced that was planning to expand the “don’t say gay” bill he was sponsoring 

(HB130) to cover the Center. “[W]e’ve got a problem,” Butler explained, “because 

federal law says you can’t ban people because of gender identity….But we’ve got 

to use some common sense. We literally do this all the time in schools—doing 

background checks and things like that.” Transgender identification “was always a 

mental defect,” he continued. Transgender persons “can pretend all they 

want….But I do not believe they need to be in charge of children” (Poor 2024). 

53. Rep. Mack’s remarks are indicative of the breadth of Alabama’s 

assault on transgender rights and the degree to which they are rooted in hostility 

toward transgender persons for their gender identity per se. This assault has been 
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manifested in a flurry of enacted and proposed legislation targeting the transgender 

community across multiple domains. 

54. In 2021, Alabama passed HB 391, a transgender sports ban for K–12 

students. Then, in 2022, “the Legislature approved numerous pieces of legislation 

targeting transgender youth” (Mealins 2023). In addition to SB184, the legislature 

passed HB322, which defines sex as male or female as listed on one’s original 

birth certificate; requires public school students to use facilities that correspond to 

their sex assigned at birth; and forbids classroom discussion or instruction of 

sexual orientation or gender identity in a manner that is not “age or 

developmentally appropriate” (“Alabama HB322” 2022). The lead sponsors of 

SB184 were also active supporters of HB322.21 

55. Alabama’s flood of legislation targeting transgender community did 

not abate after 2022. According to the Montgomery Advertiser, “Alabama 

politicians target LGBTQ+ people” was one of the “top…political stories of 2023” 

as well (Lyman 2024). The new laws included HB261, which extended Alabama’s 

transgender sports ban to college students (i.e., non-minors over the age of 18). 

 

21 Rep. Wes Allen was a sponsor of HB322 in the House, and the Senate amendment to HB322 

prohibiting age-inappropriate instruction was offered by Sen. Shay Shelnutt (“Alabama HB322” 

2022; Shelnutt 2022). 
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56. Several additional transgender-related bills have been introduced in 

the legislature in the past year: 

• HB401, which would expand the definition of “sexual conduct” with 

respect to distribution of materials to minors to include “male or 

female impersonators” (“Alabama HB401” 2023); 

• SB92, which defines sex as a fixed binary and requires state agencies 

collecting vital statistics to categorize transgender or non-binary 

individuals according to their sex assigned at birth (“Alabama SB92” 

2024); 

• HB111, which like SB92 would define sex as a fixed binary and 

require collection of vital statistics to reflect sex assigned at birth 

(“Alabama HB111” 2024); 

• SB129, which would require public universities to designate 

restrooms based on sex assigned at birth (“Alabama SB129” 2024); 

and 

• HB130, which would extend Alabama’s “don’t say gay” ban through 

twelfth grade and makes not exemptions based on developmental 

appropriateness (“Alabama HB130” 2024). 

57. Taken together, this wave of anti-transgender activity provides 

important context for the specific legislative history of SB184 discussed below. 

SB184 is not an isolated piece of legislation targeted at a particular set of medical 

procedures, but rather one bill among many targeting transgender persons in 

multiple domains. Importantly, several of the above bills target transgender status 

or gender non-conformity per se, and several, such as HB261 and SB92, have 
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nothing to do with minors under the age of 18. SB184 thus emerged in the context 

of a multifaceted legislative assault on the transgender population. 

Legislative history of SB184 

58. This section reviews the legislative history of SB184. In political 

science, legislative histories are a standard means of understanding patterns of 

support and opposition to the legislation in question, the legislators’ goals and 

states of mind as they considered the legislation, and the public rationales and 

justifications they offered in defense of their positions.22 I have conducted analyses 

of legislative history in my own academic work (see, e.g., Caughey 2018, 91–101). 

This section is not intended to provide a comprehensive history of SB184, but 

rather to highlight relevant aspects of the political context missing from the 

defense reports. 

59. As is typical of political science analyses of this kind, my legislative 

history of SB184 draws on a wide variety of sources, all of which are in the public 

domain. These include scholarly articles, journalistic accounts and interviews, 

materials from interest groups and nonprofit organizations, recordings of 

legislative hearings, and the official records of the Alabama Legislature.23 To 

 

22 For a classic example, see Douglas and Hackman (1938). 

23 The Alabama Legislature’s official record of SB184 is limited to basic information on the 

bill’s progression through the legislative process, which I accessed through the search engine at 

Alabama Legislature (2024). The Alabama Legislature does not archive recordings or transcripts 
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account for policy diffusion across states (Walker 1969), I consider the roots of 

SB184 in the activities of legislators and activists in other states. My focus, 

however, is on the public justifications and debate over SB184, which provide 

insight into both the bill’s intended purposes and the information on its likely 

consequences available to the Legislature as it considered the bill. 

60. The legislative history of SB184 yields two primary conclusions. 

First, concerns about sex, gender identity, and transgender status were central to 

the Legislature’s understanding of the purposes of SB184. Second, given the 

information available to it about the opposition of transgender Alabamians and 

those close to them, the Legislature had ample opportunity to learn about the harms 

SB184 would cause to the population it targeted. 

Origins of SB184 

61. Defendants’ expert reports make almost no reference to the state of 

Alabama or to SB184 specifically. Rather, they are couched in terms applicable to 

the United States generally, if not the entire “economically advanced Western 

world” (Kaliebe 2023, 7).24 This broad frame of reference is in keeping with the 

 

of legislative hearings and debate, so I relied on a subset of recordings that have been archived 

by nongovernmental entities and made available to the public. 

24 The primary exception to the national focus in the defense reports is Dr. Cantor’s quotation of 

plaintiff expert Dr. Ladinsky’s contention that SB184 “will cause serious harms to my patients as 

well as other transgender youth throughout Alabama” (quoted by Cantor 2023, 118). However, 
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nationwide scope of the coordinated movement to ban GAC for minors, of which 

the SB184 is only one instance among many (Astor 2023; Kirkpatrick 2023; Pauly 

2023). 

62. Nationally, the first proposal to ban GAC for minors was introduced 

in 2019 by Rep. Fred Deutsch of the South Dakota House of Representatives. 

Although Deutsch’s “Vulnerable Child Compassion and Protection Act” (VCAP) 

failed to pass, it served as a template for efforts in other states.25 In 2021, Arkansas 

became the first state to successfully pass a statute banning GAC for minors, and 

since then 22 more states have passed one, though many have not yet been 

implemented due to legal challenges (Movement Advancement Project 2024).                   

63. Alabama’s first version of VCAP was introduced to the state House 

and Senate on February 20, 2020 by Rep. Wes Allen and Sen. Shay Shelnutt, 

respectively.26 Consistent with his having been influenced by the example of the 

 

although Dr. Ladinsky’s claim refers specifically to Alabama, Dr. Cantor’s response to it is, like 

the rest of his report, couched in general terms. 

25 As one anti-GAC activist in Alabama wrote to Rep. Deutsch: “You successfully inspired, 

encouraged and counseled numerous VCAP [sic] efforts around the country. You established the 

ideal witness list that we are all still following in our individual states…And, most importantly 

you connected us all to each other” (Pauly 2023). 

26 Versions of VCAP were introduced in three successive sessions of the Alabama Legislature 

before finally passing. The corresponding bill numbers are HB303 and SB219 (2020), HB1 and 

SB10 (2021), and HB266, HB150, SB5, and SB184 (2022). In 2020, Rep. Allen was the lead 

sponsor of HB303 and Sen. Shelnutt was the lead sponsor of SB219 (“SB219” 2020; “HB303” 

2020). SB184 lists Rep. Allen and Sen. Shelnutt as the only sponsors (“SB184” 2022, 1). 

415

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 416 of 446



 

32 

2019 Deutsch bill in South Dakota, Rep. Allen stated that he only “started 

researching this issue [GAC] at the end of…2019” (Dailey 2020), and Sen. 

Shelnutt was “not aware of the issue until the bill was presented to him” (Cason 

2021c). 

Justifications for SB184 

64. Like Defendants’ expert reports, the justifications of SB184’s 

supporters place heavy emphasis on the “safety” and “protect[ion]” of children—a 

framing often used by advocates of restricting transgender rights.27 They also stress 

the “experimental” status of GAC treatments, a rhetorical strategy of playing up 

scientific uncertainty common in debates over such bills (Wuest and Last 2024).28  

65. Just as important, however, are themes of sex, gender identity, and 

transgender status, which were central to the legislature’s understanding of the 

purpose of the bill. Not only were these themes prominent in supporters’ 

justifications for SB184, but the Legislature also rejected an attempt to exempt 

psychotherapy from the ban on GAC (“Whatley Amendment to SB10” 2021). This 

the bill was not narrowly targeted at a specific set of “experimental” medical 

 

27 Re experts, see Nangia (2023, 87) and Cantor (2023, i and passim). Re SB184’s supporters, 

see the opening sentences of Allen (2020) and Shelnutt (2020). Re the use of “safety and 

security” frames in other contexts, see Tadlock (2014). 

28 Re the “experimental” status of GAC for minors, see Cantor (2023, iii) and Dailey (2020). 
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procedures but rather was concerned with regulating gender identity in a broader 

sense. 

66. It is common for justifications of GAC bans and other restrictions on 

transgender rights to invoke the essentialist view that “sex and gender are identical, 

simplistic and dichotomous concepts” (Martin and Rahilly 2023, 740).29 Moreover, 

such restrictions are sometimes framed as “means of combating the growth of 

gender dysphoria” or “gender variance itself” (Martin and Rahilly 2023, 745–6). In 

other words, restrictions on transgender rights have been justified as responses to a 

general social phenomenon, what some GAC ban proponents call 

“transgenderism” (Chait 2023). 

67. The sex- and gender-related justifications used to defend SB184 are 

consistent with these general patterns. First, an essentialist view of sex permeated 

legislative discussions of the bill. Rep. Allen, for example, stated “I have a biblical 

worldview that we’re all made in the image of God and there are only two sexes, 

male and female…. [W]hen a person is born male, they’re male. When a person is 

born female, they’re female” (Cason 2021a). While denying that his GAC bill was 

“discriminatory and hateful,” Allen said he supported a transgender sports ban as 

 

29 “Gender essentialism” is the “belief that males and females are born with distinctively 

different natures, determined biologically rather than culturally. This involves an equation of 

gender and sex” (D. Chandler and Munday 2011). 
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well, arguing that “boys need to compete against boys, and females need to 

compete against females” (Dailey 2020). 

68. Similarly, when signing the bill, Gov. Kay Ivey stated “I believe very 

strongly that if the Good Lord made you a boy, you are a boy, and if he made you a 

girl, you are a girl” (Alfonseca 2022). This is consistent with SB184’s own 

assertion, “The Legislature finds and declares [that]…[t]he sex of a person is the 

biological state of being female or male…, and is genetically encoded into a person 

at the moment of conception, and it cannot be changed” (“SB184” 2022, 1–2). 

Such statements are evidence that concerns about defending a certain conception of 

sex were central to the bill’s purpose. 

69. These concerns were closely tied to the relationship between sex and 

gender. Banning GAC for minors, Rep. Allen argued, is about protecting children 

who are “confused about their gender identity” (Allen 2020). The bill’s supporters 

characterized discrepancies between sex and gender identity as “gender 

dysphoria,” which Sen. Shelnutt defined as “Someone thinks they should be a girl 

if they’re a boy or thinks they should be a boy if they’re a girl.” He added, 

“There’s no medical condition that these kids have. It’s just in their mind” (Cason 

2021c).  

70. Rep. Allen claimed to favor “therapeutic treatment” for transgender 

youth in place of GAC (Allen 2020). The legislature, however, explicitly declined 
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to exempt psychotherapeutic counseling from SB184’s restrictions. In a voice vote, 

the Senate rejected an amendment by Sen. Tom Whatley clarifying that the bill 

was not meant to limit the therapeutic discretion of psychologists or counselors 

(“Whatley Amendment to SB10” 2021).  

71. Sen. Shelnutt said he opposed the amendment because it would allow 

those counseling transgender minors to reinforce a gender identity contrary to that 

assigned at birth. “We don’t want them affirming that, ‘Hey yeah, you’re right, you 

should be a boy if you are a born a female,’” he explained (Chandler 2021). The 

legislature’s rejection of this amendment suggests that it viewed the targets of 

SB184 to extend beyond a specific set of “experimental” medical procedures to 

include any therapies that might validate or encourage gender nonconformity or 

transgender identification. This view is reflected in the final language of SB184 

itself, which prohibits actions that “affirm the minor’s perception of his or her 

gender or sex, if that perception is inconsistent with the minor’s biological sex” 

(“SB184” 2022, 6). 

72. That SB184 was viewed as part of a larger effort to reinforce 

traditional categories of sex and gender is also suggested by Gov. Ivey’s remarks 

in “Identity,” a 2022 campaign advertisement. “Some things are just facts,” said 

Ivey. “Summer’s hot, the ocean’s big, and gender is a question of biology, not 

identity.” A voiceover continued: “That’s why Ivey banned transgender youth 
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sports, banned left-wing sexual propaganda from our schools, and made it a felony 

for transgender surgery on children in Alabama” (Kay Ivey for Governor 2022). 

Opposition to SB184 and foreseeability of harm 

73. This section reviews the justifications of SB184’s opponents. Its 

coverage is necessarily selective, as the state of Alabama does not archive official 

transcripts or recordings of legislative hearings or debates. I have attempted to 

review all publicly available documentation, including video recordings and 

transcripts as well as journalistic summaries, on the debate over SB184 and its 

precursors. 

74. Throughout the debate over SB184, its legislative supporters had 

ample opportunity to hear objections from those it putatively aimed to help—

Alabamians with a gender identity different from their assigned sex—as well as 

from parents, medical providers, and others with particular knowledge of and 

interest in the welfare of transgender youth.  SB184’s supporters thus had good 

reason to anticipate the harm that that the bill’s passage would cause to the 

transgender population. 

75. From the beginning of its legislative journey, SB184’s sponsors were 

aware of the criticism of the bill from the transgender community and their allies. 

As noted above, in March 2020 an interviewer asked Rep. Allen to respond to the 
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charge that the bill was “discriminatory and hateful” to those who are transgender, 

which Rep. Allen denied (Dailey 2020). 

76. In legislative hearings for SB184, transgender Alabamians who had 

received the treatments the bill would ban expressed their gratitude for having 

done so. Monroe Smith, for example, praised the “slow and steady process” of 

GAC and asserted that if he had been denied access to it as a minor: 

I would not be the successful young man I am today. I’m 

grateful I’m not just another percentage point that makes 

up the staggering number of transgender youth who are 

turned away from medically necessary and affirming 

healthcare, fall victim to depression, social isolation, and 

suicide (Alabama Senate Healthcare Committee 2022). 

77. In the same hearing, Quentin Bell, another transgender man, also 

emphasized the harm the SB184 would cause to transgender youth (Alabama 

Senate Healthcare Committee 2022). 

78. Parents of transgender minors expressed similar convictions. In a 

2021 hearing, police sergeant David Fuller, praised the care his transgender 

daughter had received from the University of Alabama at Birmingham: 

They made sure it was baby steps. It’s been a five-year 

process now and they haven’t pushed anything on us. 

Just the opposite. And they are angels to me. And as a 

police officer, you’re asking me to someday put 

handcuffs on these people that are heroes in my life?… 

Please don’t ask me to do that (Cason 2021b). 
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79. Jeff White asserted that his transgender daughter would be “forced 

into psychological desolation” by SB184 (Alabama Senate Healthcare Committee 

2022). 

80. Physicians who cared for transgender patients reinforced these 

conclusions. Dr. Nola Jean Earnest observed that: 

86% of [transgender patients] will have think about 

suicide—have suicidal ideations—and over half of them 

will attempt it. So when parents come to me afraid of 

losing their child, they have something to be afraid of. If 

we do not affirm these patients…studies show that if you 

trivialize the experience of a teenager they are more 

likely to commit self harm (Alabama Senate Healthcare 

Committee 2022). 

81. Laura Stiller, a high school teacher from Montgomery who had taught 

more than 25 transgender students over her career, characterized a precursor to 

SB184 as “an attack on parental and individual rights” and Rep. Allen’s 

justifications for it “false, manipulative, and mean-spirited” (Stiller 2020). 

82. By their own admission, Rep. Allen and Sen. Shelnutt had given little 

thought to the issue until shortly before they introduced their proposed ban.30 In 

fact, both professed to be “shocked” to learn that gender-affirming care was being 

 

30 As noted, Allen said he started researching GAC in late 2019, and Sen. Shelnutt claimed not to 

have heard of it “until the bill presented to him,” which was probably around the same time 

(Dailey 2020; Cason 2021c). 
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practiced in Alabama (Allen 2020; Shelnutt 2020), and Sen. Shelnutt admitted that 

he had never spoken to a young person who was transgender (Chandler 2021). 

83. Given their prior lack of familiarity with GAC, SB184’s sponsors’ 

initial impression that the bill would help rather than harm transgender youth may 

be understandable. Less plausible, however, is the notion that after two years of 

testimony from transgender Alabamians and those close to them, they would have 

remained unaware of the harm it would cause. 

CONCLUSION 

84. Defendants’ experts’ reports justify their support for SB184 on the 

grounds of protecting young people from potentially dangerous medical 

treatments. My report has shown that this was far from the primary purpose of the 

legislation. Rather, concerns about sex, gender identity and nonconformity, and 

transgender status were central to the legislative history and intent of SB184. 

85. Like Defendants’ experts, the legislative sponsors and supporters of 

SB184 have defended the bill as aiming to help “gender dysphoric” minors—that 

is, young people whose gender identity does not conform to the sex they were 

assigned at birth. They present SB184’s restrictions on the freedom of transgender 

youth, along with their parents and physicians, as serving the best interests of a 

population too young to make choices for themselves. 
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86. Some of the support for SB184 may well stem from such paternalistic 

compassion for transgender youth. Alabama’s long history of restricting LGBT 

rights, and more recently transgender rights, across many domains argues however 

against this as the prime motivation. So does the fact that states’ hostility towards 

LGBT rights, and not the paternalism of their healthcare policies, near-perfectly 

predicts whether they ban GAC for minors. And finally so does SB184’s place in 

the broader context of a multifaceted assault on transgender Alabamians. 

87. The justifications employed by legislative supporters of SB184 make 

it clear that concerns about sex, gender identity, and transgender status were 

central to their understanding of the bill’s purpose. Moreover, they viewed it as 

part of a larger effort to combat “gender dysphoria” and promote essentialist 

notions of sex and gender. 

88. The legislative debate over SB184 gave the legislature ample 

opportunity to learn of the harms anticipated by the people it targets. The recipients 

of gender-affirming care, as well as their parents, doctors, and teachers, spoke of 

their gratitude for GAC and the psychological and physical harms that it averted. 

The legislature had all the information it needed to foresee the harms SB184 would 

cause. 

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 
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Executed: April 1, 2024 

_____________________________________ 

DEVIN CAUGHEY, PhD 
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2019 Devin Caughey and Sara Chatfield. 2019. “Causal Inference and American Political Develop-
ment: Contrasts and Complementarities.” Paper presented at the Causal Inference & American
Political Development Conference, University of Southern California, Los Angeles, CA, Jan-
uary 10, 2019.

2018 Devin Caughey, Hiroto Katsumata, and Teppei Yamamoto. 2018b. “Item Response Theory for
Conjoint Survey Experiments.” Paper presented at the annual meeting of the American Political
Science Association, Boston, MA, August 30, 2018.

Devin Caughey, Hiroto Katsumata, and Teppei Yamamoto. 2018a. “Item Response Theory for
Conjoint Experiments.” Paper presented at the summer meeting of the Society for Political
Methodology, Brigham Young University, Provo, UT, July 21, 2018.

Elissa Berwick and Devin Caughey. 2018. “Multidimensional Latent Preferences from Sparse
Survey Data: A Group-Level Dynamic IRT Model for Spanish Regions.” Poster presented at the
summer meeting of the Society for Political Methodology, Brigham Young University, Provo,
UT, July 20, 2018.
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2017 Devin Caughey and Christopher Warshaw. 2017. “Dynamic Responsiveness in the American
States, 1936–2014.” Paper presented at the workshop How Do Politicians Learn?, Princeton Uni-
versity, Princeton, NJ, May 17, 2017.

Devin Caughey and Erin Hartman. 2017. “Target Selection as Variable Selection: Using the
Lasso to Select Auxiliary Vectors for the Construction of Survey Weights.” Paper presented at
the Annual Meeting of The Society for Political Methodology, University of Wisconsin–Madison,
Madison, WI, July 13, 2017.

Allan Dafoe, Baobao Zhang, and Devin Caughey. 2017. “Confounding in Survey Experiments:
Diagnostics and Solutions.” Paper presented at the workshop A Perfect Match? Comparative Po-
litical Economy and Conjoint Analysis, University of Zurich, Zurich, Switzerland, January 9, 2017.

2016 Devin Caughey. 2016a. “Exclusion and Responsiveness: Congressional Representation in the
One-Party South.” Paper presented at the American-British-Canadian Political Development
Workshop, University of Toronto, Toronto, Canada, September 30, 2016.

Devin Caughey, James Dunham, and Christopher Warshaw. 2016b. “The Ideological Nation-
alization of Mass Partisanship: Policy Preferences and Partisan Identification in State Publics,
1946–2014.” Paper presented at the APSA Annual Meeting, Philadelphia, PA, September 3, 2016.

Devin Caughey and Sara Chatfield. 2016. “Creating a Constituency for New Deal Liberalism:
The Policy Feedback Effects of the Tennessee Valley Authority.” Paper presented at the APSA
Annual Meeting, Philadelphia, PA, September 1, 2016.

Devin Caughey, Allan Dafoe, and Luke Miratrix. 2016. “Beyond the Sharp Null: Permutation
Tests Actually Test Heterogeneous Effects.” Paper presented at the summer meeting of the
Society for Political Methodology, Rice University, Houston, TX, July 22, 2016.

Devin Caughey and Erin Hartman. 2016. “Target Selection as Variable Selection: Using the
Lasso to Select Auxiliary Vectors for the Construction of Survey Weights.” Paper presented at
the MPSA Annual Meeting, Chicago, IL, April 6, 2016.

Devin Caughey, James Dunham, and Christopher Warshaw. 2016a. “Polarization and Partisan
Divergence in the American Public, 1946–2012.” Paper presented at the MPSA Annual Meeting,
Chicago, IL, April 2, 2016.

Devin Caughey. 2016b. “Representation without Parties: Reconsidering the One-Party South,
1930–62.” Paper presented at the SPSA Annual Meeting, San Juan, PR, January 8, 2016.

2015 Devin Caughey, Tom O’Grady, and Christopher Warshaw. 2015. “Ideology in the European
Mass Public: A Dynamic Perspective.” Paper presented at the General Conference of the Euro-
pean Consortium for Political Research, Montreal, Canada, August 25, 2015.

Allan Dafoe, Baobao Zhang, and Devin Caughey. 2015. “Confounding in Survey Experiments.”
Paper presented at the Annual Meeting of The Society for Political Methodology, University of
Rochester, Rochester, NY, July 23, 2015.

2014 Allan Dafoe, Baobao Zhang, and Devin Caughey. 2014. “Confounding in Survey Experiments.”
Paper presented at the APSA Annual Meeting, Washington, DC, August 29, 2014.

Devin Caughey. 2014. “Representation without Parties: Reconsidering the One-Party South,
1930–62.” Paper presented at the APSA Annual Meeting, Washington, DC, August 28, 2014.
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Devin Caughey and Christopher Warshaw. 2014a. “Dynamic Representation in the American
States, 1960–2012.” Paper presented at the APSA Annual Meeting, Washington, DC, August 28,
2014.

∗ Winner, APSA award for best paper on state politics and policy
.Devin Caughey and Christopher Warshaw. 2014b. “The Policy Effects of Partisan Control of
State Governorships.” Paper presented at the Conference on State Political Institutions and the
Executive Branch, Washington, DC, August 27, 2014.

Devin Caughey and Mallory Wang. 2014. “Bayesian Population Interpolation and Lasso-Based
Target Selection in Survey Weighting.” Paper presented at the Annual Meeting of The Society
for Political Methodology, University of Georgia, Athens, GA, July 24, 2014.

Devin Caughey and Eric Schickler. 2014. “Structure and Change in Congressional Ideology:
NOMINATE and Its Alternatives.” Paper presented at the Congress and History Conference,
University of Maryland, College Park, June 11, 2014.

2013 Devin Caughey, Michael Dougal, and Eric Schickler. 2013. “The Policy Bases of the New Deal
Realignment: Evidence from Public Opinion Polls, 1936–1952.” Paper presented at the APSA
Annual Meeting, Chicago, IL, August 31, 2013.

Devin Caughey, Allan Dafoe, and Jason Seawright. 2013a. “Testing Elaborate Theories in Po-
litical Science: Nonparametric Combination of Dependent Tests.” Paper presented at the APSA
Annual Meeting, Chicago, IL, August 29, 2013.

Devin Caughey and Christopher Warshaw. 2013. “Dynamic Estimation of Latent Opinion from
Sparse Survey Data Using a Group-Level IRT Model.” Paper presented at the Annual Meeting
of The Society for Political Methodology, University of Virginia, Charlottesville, VA, July 20,
2013.

Devin Caughey, Allan Dafoe, and Jason Seawright. 2013b. “Testing Elaborate Theories in Polit-
ical Science: Nonparametric Combination of Dependent Tests.” Paper presented at the MPSA
Annual Meeting, Chicago, IL, April 20, 2013.

2012 Devin Caughey. 2012a. “Participation and Contestation in the One-Party South: Sources of
Ideological Diversity in the ‘Southern Bloc’.” Paper presented at the MIT American Politics
Conference, Cambridge, MA, September 21, 2012.

Devin Caughey. 2012b. “Participation and Contestation in the One-Party South: Sources of
Ideological Diversity in the ‘Southern Bloc’.” Paper presented at the WPSA Annual Meeting,
Portland, OR, March 22, 2012.

2011 Devin Caughey. 2011. “The Mass Basis of the ‘Southern Imposition’: Labor Unions, Public
Opinion, and Representation, 1930s–1940s.” Paper presented at the APSA Annual Meeting,
Seattle, WA, September 3, 2011.

Allan Dafoe and Devin Caughey. 2011. “Honor and War: Using Southern Presidents to Identify
Reputational Effects in International Conflict.” Paper presented at the ISA Annual Meeting,
Montreal, Quebec, March 17, 2011.

∗ Winner, ISA Kenneth E. Boulding Award for best graduate student paper

2010 Allan Dafoe and Devin Caughey. 2010. “Honor, Reputation, and War: Using Southern Presi-
dents to Identify the Effect of Culture on International Conflict Behavior.” Paper presented at
the APSA Annual Meeting, Washington, DC, September 3, 2010.

440

Case 2:22-cv-00184-LCB-CWB   Document 558-31   Filed 05/27/24   Page 441 of 446



8

Eric Schickler and Devin Caughey. 2010. “Public Opinion, Organized Labor, and the Limits of
New Deal Liberalism, 1936–1945.” Paper presented at the APSA Annual Meeting, Washington,
DC, September 2, 2010.

2009 Devin Caughey. 2009. “Pro-Incumbent Bias in Close Elections: Implications for Regression
Discontinuity Designs.” Poster presented at the Annual Meeting of The Society for Political
Methodology, Yale University, New Haven, CT, July 29, 2009.

Devin Caughey, Sara Chatfield, and Adam Cohon. 2009. “Defining, Mapping, and Measuring
Bureaucratic Autonomy.” Paper presented at the MPSA Annual Meeting, Chicago, IL, April 4,
2009.

2007 Devin Caughey. 2007. “Responding to the Roosevelt Reconstruction: Southern Senators, the
Supreme Court, and the New Deal Coalition.” Paper presented at the UC-Berkeley Political
Science Graduate Student Conference, May 2, 2007.

Invited Talks

2023 University of Massachusetts, Amherst (March 8) “Dynamic Democracy: Public Opinion, Elec-
tions, and Policymaking in the American States”

2021 Harvard Law School (February 17): “Dynamic Democracy: Citizens, Politicians, and Policy-
making in the American States”

2020 Harvard University (March 6): “Dynamic Democracy: Citizens, Politicians, and Policymaking
in the American States”

University of Rochester (February 7): “Dynamic Democracy: Citizens, Politicians, and Policy-
making in the American States”

2019 Columbia University (October 15): “Item Response Theory for Conjoint Experiments”

2018 University of California, Los Angeles (October 29): “Creating a Constituency for New Deal
Liberalism: The Political Effects of the Tennessee Valley Authority, 1933–1962”

2017 Northwestern University (January 27): “Policy and Performance in the New Deal Realignment”

2016 Princeton University (November 17): “Dynamic Responsiveness in the American States”

Johns Hopkins University (March 24): “The Selectoral Connection in the One-Party South”

2015 Yale University (September 17): “Beyond the Sharp Null: Permutation Tests of Bounded Null
Hypotheses”

2014 Boston University (November 14): “Representation without Parties: Reconsidering the One-
Party South”

Harvard University, Applied Statistics Seminar (November 5): “Bayesian Population Interpola-
tion and Lasso-Based Target Selection in Survey Weighting”

Dartmouth College (April 22): “The Dynamics of State Policy Liberalism, 1956–2012”

Ohio State University (April 18): “The Dynamics of State Policy Liberalism, 1956–2012”

2013 University of Chicago, Harris School (November 14): “A Dynamic Model of Public Opinion,
with Applications to Realignment and Representation in the Wake of the New Deal”
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Princeton University (October 24): “A Dynamic Model of Public Opinion, with Applications to
Realignment and Representation in the Wake of the New Deal”

University of Illinois (September 13): “A Dynamic Model of Public Opinion, with Applications
to Realignment and Representation in the Wake of the New Deal”

Yale University (January 16): “Congress, Public Opinion, and Representation in the One-Party
South, 1930s–1960s”

2011 Pennsylvania State University, New Faces in Political Methodology Conference (April 30):
“Regression-Discontinuity Designs and Popular Elections: Implications of Pro-Incumbent Bias
in Close U.S. House Races”

Advising

Graduate

2022– Cory Adkins, MIT (dissertation committee member)

2022– Kirsten Walters, Harvard (dissertation committee member)

2022– Angie Jo, MIT (dissertation committee member)

2022– Esteban Fernandez, MIT (dissertation committee member)

2020– Chloe Wittenberg, MIT (dissertation committee member)

2019–22 Zeyu (Chris) Peng, MIT (dissertation co-chair)

2018–20 Clara Vandeweerdt, MIT (dissertation committee member)

2017–20 Nicolas Dumas, MIT (dissertation committee member)

2017–20 Olivia Bergman, MIT (dissertation committee member)

2016–20 Baobao Zhang, Yale (external dissertation committee member)

2018–19 Sam Hoar, MIT (master’s thesis committee member)

2018–19 Elissa Berwick, MIT (dissertation committee member)

2016–19 Megan Goldberg, MIT (dissertation committee member)

2013–18 James Dunham, MIT (dissertation committee member)

2013–17 James Conran, MIT (dissertation committee member)

Undergraduate

2020–21 Darya Guettler, MIT (thesis advisor)

2017–18 Sarah Melvin, MIT (thesis advisor)
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Teaching

2023–24 Spring
17.202: American Political Institutions (graduate)
17.270: American Political Development (graduate)

Fall
17.S950: Bayesian Measurement Models (graduate)

2022–23 Spring
17.202: American Political Institutions (graduate)

Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)

2021–22 Spring
17.270: American Political Development (graduate)
17.S950: Bayesian Measurement Models (graduate)

Fall
17.850: Political Science Scope and Methods (graduate)

2020–21 Fall
17.263: Electoral Politics (undergraduate)
17.830: Empirical Methods in Political Economy (graduate)
17.850: Political Science Scope and Methods (graduate)

2019–20 Spring
17.202: American Political Institutions (graduate)

Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)

2018–19 Spring
17.20: Introduction to American Politics (undergraduate)
17.S951: Political Representation in American Politics (graduate)

2017–18 Spring
17.202: American Political Institutions (graduate)

Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)

2015–16 Spring
17.20: Introduction to American Politics (undergraduate)
17.S918: Southern Politics since 1863 (undergraduate)

2014–15 Spring
17.20: Introduction to American Politics (undergraduate)
17.202: American Political Institutions (graduate)

2013–14 Spring
17.S918: Southern Politics since 1863 (undergraduate)

Fall
17.150: The American Political Economy in Comparative Perspective (graduate)
17.20: Introduction to American Politics (undergraduate)

2012–13 Spring
17.20: Introduction to American Politics (undergraduate)

Fall
17.263/264: Electoral Politics (undergraduate/graduate)
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Service

Department

2023–24 Chair, Graduate Admissions Committee

2023–24 Chair, Politics and Computing Search Committee

2022–23 Chair, Graduate Admissions Committee

2021–22 Chair, Open-Field Senior Search Committee

2020–21 Graduate Program Committee / Diversity, Equity, and Inclusion Working Group

2019–20 Comparative Politics Search Committee

2018–19 Admissions/Financial Aid Committee

American Politics Search Committee

2017–18 Political Science Concentration Advisor

Undergraduate Program Committee

2015–16 Admissions/Financial Aid Committee

Undergraduate Program Committee

2014–15 Undergraduate Program Committee

2013–14 American Politics Search Committee

University

2023–25 Member, SHASS Education Advisory Committee

2022– SHASS representative, Committee on Nominations

2020– SHASS lead, Schwarzman College of Computing Common Ground Standing Committee

2017–19 Faculty Fellow, MIT SHASS Burchard Scholars Program

Professional Organizations

2023–25 Member, executive council, APSA State Politics and Policy Section

2023 Member, selection committee, Gladys M. Kammerer Award, APSA

2022–24 Member, executive council, APSA Politics and History Section

2022 Member, selection committee, Miller Prize, Society for Political Methodology

2020– Member, advisory board, Consortium on American Political Economy

2019– Coordinator, Pioneer Valley American Political Development Reading Group

2019 Member, host committee, 36th annual meeting of the Society for Political Methodology

2017 Member, selection committee, Miller Prize, Society for Political Methodology

2014 Member, selection committee, Miller Prize, Society for Political Methodology
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Member, selection committee, PolMeth Graduate Student Poster Award, Society for Political
Methodology

2013 Member, selection committee, Miller Prize, Society for Political Methodology

Member, selection committee, V. O. Key Award, Southern Political Science Association

2012 Member, selection committee, Mary Parker Follett Award, APSA Politics and History Section

Journals

Editing

2022– Co-editor, The Forum: A Journal of Applied Research in Contemporary Politics

Reviewing

American Journal of Political Science
American Political Science Review
American Politics Research
American Sociological Review
British Journal of Political Science
Conflict Management and Peace Science
Contemporary Economic Policy
European Journal of Political Economy
Journal of Conflict Resolution
Journal of Electoral Studies
Journal of Experimental Political Science
Journal of Health Politics, Policy and Law
Journal of Law, Economics, and Organization
Journal of Political Economy
Journal of Politics
Journal of Public Policy

Journal of Research on Educational Effectiveness
Legislative Studies Quarterly
Observational Studies
Party Politics
Perspectives on Politics
Political Analysis
Political Behavior
Political Research Quarterly
Political Science Research and Methods
Proceedings of the Nat’l Academy of Sciences
Quarterly Journal of Political Science
Regional & Federal Studies
State Politics & Policy Quarterly
Statistics and Public Policy
Studies in American Political Development

Publishers

Reviewing

Chapman & Hall Oxford University Press

Consulting

Redistricting

2022 Expert testimony re Kentucky house map, Graham v. Adams
2022 Expert report re Pennsylvania senate map, Legislative Reapportionment Commission hearings
2022 Expert testimony re Pennsylvania congressional map, Carter v. Chapman
2021 Expert testimony re Oregon congressional map, Clarno v. Fagan
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