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8 CHAPTER ONE

two domains. We show that while mass ideology and policy ideology have
always been correlated, mass partisanship and party control of government
have only come into alignment with them in the last few decades.

Chapter 5 examines the relationship between state policies and the par-
tisan control of state offices from a causal perspective. Using various ap-
proaches, it demonstrates that Democratic (relative to Republican) control
of state offices has always caused state policies to shift leftward, especially on
economics, but the causal effect of party control has roughly doubled since
the 1980s. We find evidence that the increase in party effects is rooted in the
ideological divergence between the mass constituencies of the two parties
within states.

Chapter 6 considers determinants of elections to state offices. It shows that
although partisan loyalties and national tides exert powerful effects on state-
level elections, there is still substantial room for candidates and incumbents
to shape their electoral fortunes. Relatively extreme candidates perform more
poorly at the polls, and electorates seem to hold incumbents accountable by
balancing against the majority party. These phenomena incentivize candidates
and parties to adapt ideologically to their constituencies, which helps explain
why mass ideology only weakly predicts shifts in party control. Together, the
selection of moderate candidates and the incentives to avoid extreme policy-
making are important sources of negative feedback in state politics.

Chapter 7 reaches a question at the heart of this work: How responsive
is state policymaking to citizens’ policy preferences? We begin by showing
that the conservatism of elected officials is correlated with the conservatism
of their electorates, both within parties and in the aggregate. We then dem-
onstrate that the conservatism of state policies does respond dynamically to
mass conservatism but that this responsiveness is incremental rather than
instantaneous. Policy responsiveness is also substantially, if not predomi-
nantly, mediated by the adaptation of incumbent officials rather than parti-
san turnover. Policy responsiveness has increased over time, and it has been
consistently weaker in southern states. Though the effects of mass ideology
are small in the short term, over the long term they are much larger.

Chapter 8 considers the quality of representation from another angle,
policy proximity: the match between state policies and citizens preferences
on individual policies. We first show that although states are highly respon-
sive to issue-specific opinion, policy representation is often biased. Policy
bias is more often conservative than liberal, but this is largely explained by
bias toward the status quo. We also find that the average policy in our data
set matches opinion majorities about 60 percent of the time, with proximity
improving the longer a policy has been on the political agenda.
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FIGURE 2.2. Temporal distribution of data on state cultural policies.
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26 CHAPTER TWO

TABLE 2.2 [lustrative cultural policies in five states, 1940 and 2020

Cultural Policies (1940)

NJ PA IA NE OK
Corporal Punishment Ban 1 0 0 0 0
Gun Dealer Licenses 1 1 0 0 0
Female Jurors Allowed 1 1 1 0 0
No Alcohol Prohibition 1 1 1 1 0
Cultural Policy Conservatism -1.76 -0.85 -0.06 0.79 1.63
Cultural Policies (2020)

NJ ME wI KS OK
No Open Carry Gun Law 1 0 0 0 0
Medicaid Covers Abortion 1 1 0 0 0
No Religious Freedom Restoration Act 1 1 1 0 0
Allows Local LGBT Protections 1 1 1 1 0
Ban on LGBT Hiring Discrimination LGBT LGBT LGB by govt. none
Cultural Policy Conservatism -2.86 -1.74 —-0.01 0.99 2.01

1940 and 2020. The tables include a mix of dichotomous, ordinal, and (in the
case of the economic domain) continuous policies. Some of the dichotomous
policies separate ideologically extreme states from the others. In 1940, only
the most economically liberal states, such as New York, provided direct aid
for urban housing, and only the most conservative, such as Mississippi, did
not have a workers compensation program. Analogously, in 2020, only very
culturally liberal states such as New Jersey did not have an open-carry law,
and only very conservative ones such as Oklahoma prohibited local LGBT
antidiscrimination ordinances. Other policies, such as female jury service in
1940 and right-to-work laws in 2020, divided states more evenly. But all the
dichotomous policies in the tables have a certain threshold that separates all
states with the law and all states without. (In the language of item response
theory, items whose threshold is high have a large “difficulty” parameter.) The
fact that each of these items has a threshold that perfectly separates ones and
zeros is a sign that they are well described by a single latent dimension.
Similarly, ordinal policies monotonically increase or decrease across each
table. For example, in 2020, New Jersey and Maine both had laws prohibit-
ing employment discrimination based on LGBT status; the next most liberal
state in this regard, Wisconsin, had a law that protected homosexual but not
transgender workers; Kansas’s protections applied only to employees of the
state itself; and Oklahoma had no protections at all. That same year, New
York, Minnesota, and Virginia each had mandatory renewable energy stan-
dards, Utah had voluntary ones, and Mississippi had no such standards. The
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two continuous policies, which index the generosity of states’ Aid to Depen-
dent Children (ADC) and Temporary Assistance for Needy Families (TANF)
programs, also decline with policy conservatism, though Utah’s TANF ben-
efits break the monotonic pattern. This exception is indicative of the fact that
a state’s policy conservatism does not perfectly predict what policies it will
have. This is particularly true of policies that are not very ideological (e.g.,
licensing requirements for real estate agents), but even strongly ideological
policies exhibit errors. Fortunately, our main goal is not predicting individual
policies but rather aggregating many policies to estimate the general liberal-
to-conservative direction of states’ policymaking in a given domain.

Figure 2.6 conducts a similar exercise for the relationship between state-
level mass conservatism and public opinion on specific issues. These sur-
'vey items were chosen because the strength of their relationship with mass
conservatism—their “discrimination,” in the language of item response the-
ory (IRT)—is close to the average across all items.?® According to our model,
about half the items in our data set are more ideological than these ones, and

Economic Issues
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Mass Cultural Conservatism

FIGURE 2.6. Mass conservatism and issue-specific opinion on a sample of survey items. Vertical axes
indicate the estimated percentage of respondents in a state who supported the liberal position on the is-
sue, with 95 percent confidence interval. Plot titles indicate the year the issue was surveyed and the sample
size across all polls in that year that contain the item.
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128 CHAPTER EIGHT

trend.”® The slopes differ widely across policies. A substantial number, in-
cluding gay adoption, school vouchers, and casinos, traverse the upper-left
and lower-right quadrants, indicating declining congruence over time. Most
policies, however, improve their congruence over time. On average, congru-
ence increases by three percentage points each decade; over the course of
eight decades, it would be predicted to improve by twenty-four points.

Again, selection bias likely attenuates this estimate. A policy such as
same-sex civil unions, for example, was not polled until it became controver-
sial, and, because it was federalized by the US Supreme Court, it exited our
data set before states had fully responded to increases in public support. More
generally, policies related to gay rights illustrate the nonlinear patterns in con-
gruence generated when public opinion undergoes large and rapid change. In
the 1980s, large majorities in nearly every state opposed extending full rights
to homosexuals and same-sex couples, and state policies reflected these pref-
erences almost perfectly. These issues thus exhibited high levels of agreement
and near-universal congruence. Over the next several decades, public sup-
port for gay rights increased rapidly, decreasing agreement and congruence
in the short term as policy lagged behind public opinion. Eventually, how-
ever, policymaking began to catch up, and by the 2010s policy proximity on
gay rights was again on the upswing.

Our analyses also highlight a few issue areas where policy has been per-
sistently out of step with public opinion. Some are cases where intense and
well-organized interest groups are pitted against broad but less commit-
ted opinion majorities. Gun control is a prime example. Despite their long
time on the agenda, gun policies such as assault weapon bans, prepurchase
waiting periods, and background checks are among the most incongruent
in our data set (see figure 8.4). All have supermajority support in the pub-
lic but are opposed by powerful groups like the National Rifle Association
and its highly engaged membership base.”” Another incongruent cluster of
policies includes moral issues such as abortion (e.g., bans on “partial birth”
procedures) and religious expression in schools (e.g., allowing schools to
post the Ten Commandments), on which policy has usually been more lib-
eral than the public prefers. Incongruence on these issues probably stems
less from asymmetries in organization or intensity than from the fact that
those opposed to them have higher income and education levels and thus
greater political influence.*® These examples make it clear that persistently
poor representation, while not the norm, definitely occurs on some issues,
and these representational deficits are linked to political inequalities across
social groups.
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Gerald Wright, and John Mclver’s Statehouse Democracy, whose finding
of a strong cross-sectional correlation between mass and policy liberalism
can be explained as the equilibrium outcome of the dynamic processes we
document.? '

In other respects, however, this book has also revealed the limitations of
any single model of state politics, Statehouse Democracy included. Many of
the puzzles that Erikson, Wright, and MclIver so elegantly resolved no longer
exist. Relying on data from around 1980, near the end of a period of unusually
decentralized and depolarized politics, these authors highlighted the almost
nonexistent relationship between states’ partisan and ideological orientations
as well as the large ideological variation across states within each party. These
observations undergird their depiction of state parties as highly responsive to
state median voters and state publics as equally responsive to the positions of
the parties in their state.

Our data confirm their conclusions but reveal them to be unusual relative
to state politics before and especially after. Since the 1980s, mass policy pref-
erences in different domains have become strongly aligned with each other as
well as with partisan preferences and electoral outcomes. Indeed, Democratic
and Republican identifiers now diverge strongly within states while exhib-
iting little ideological variation across states. State policies, though already
more aligned than mass preferences, followed a similar trajectory. Moreover,
the causal effects of party control on state policies, which probably reached
their nadir in the 1970s and 1980s, have grown sharply in the subsequent de-
cades. As indicated by the large policy shifts in Wisconsin after the Repub-
lican takeover of 2010 and in Virginia after the Democratic one of 2019, it is
no longer plausible to claim, even to a first approximation, that pressures to
converge on the median voter cause the two parties to enact similar policies
when they control state government.*

At the same time, however, Statehouse Democracy’s emphasis on parties
responsiveness to their electorates retains a great deal of truth. Even the in-
creased partisan effects on policy evident in recent years pale relative to the
policy differences across states. As noted earlier, one of the advantages of fo-
cusing on policy outcomes rather than, say, roll-call votes is that the latter
tend to exaggerate differences between parties and downplay areas of relative
consensus. Indeed, we find little evidence that partisan turnover is the pri-
mary mechanism by which mass preferences influence state policies—largely
because, net of partisanship, mass policy preferences are weakly related to
electoral shifts. Rather, it appears that due to the electoral incentives we docu-
ment in chapter 6, politicians in each party feel strong pressure to adapt pre-
emptively to public opinion. The paradoxical consequence is that although
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electoral competition is key to incentivizing responsiveness, fairly little of the
public’s influence over state policymaking is exerted through the actual out-
come of elections. Though consistent with much research emphasizing poli-
ticians’ anticipation of voter sanctions,’® this conclusion is strikingly at odds
with the prominent view that “citizens affect public policy—insofar as they
affect it at all—almost entirely by voting out one partisan team and replacing
it with another.

11.1 Normative Implications

How, then, should we evaluate the quality of democracy in the states and, by

extension, in America at large? On the whole, our findings are reassuring,

though not entirely so. We find that, in broad strokes and over the long term,
the public exerts a powerful influence over the general direction of state poli-
cymaking. Such responsiveness is often considered the sine qua non of de-
mocracy,’ if not its very definition,® and without evidence of it we would have
good reason to doubt that American democracy is functioning as it ought
to. Of course, influence does not necessarily imply fine-grained control, and
indeed we find that in the short run policies are often out of step with major-
ity opinion. But again, policy proximity tends to increase the longer a policy
is on the agenda. Moreover, policies with lopsided support tend to fall off the
political (and polling) agenda, biasing the survey data toward controversial
policies more likely to be incongruent. In sum, even by the demanding stan-
dard of popular control, state-level democracy seems to function better than
pessimistic accounts suggest.

There are, however, grounds for concern as well. For one thing, the time
lag between opinion change and policy response is not unproblematic. Oppo-
nents of, say, antisodomy laws or legal abortion may find only small comfort
in the knowledge that the injustices they seek to rectify will be overturned a
generation hence. The normative reassurance we offer is also limited by our
near-exclusive focus on the average citizen. As a consequence, our finding
that states respond dynamically to their publics does not rule out unequal
responsiveness to citizens in different income or racial groups, as a number
of other studies have found.’

Moreover—and not unrelatedly—our evidence suggests that the quality
of democracy is uneven across states. Like the “brown spots” identified by
Guillermo O’Donnell in many nominally democratic countries, states in the
American South in particular seem to represent their citizens less well than
do states in other regions.!° The policies of southern states are more conser-
vative than those of non-southern states with comparable publics, and the
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match between policies and public opinion is lower. Given the persistence of
policies over time, this representational deficit is likely at least partly due to
the hangover from its long history of authoritarianism and racial oppression
through the mid-twentieth century,* which the decades since its transition to
democracy have only partially erased.

This relatively sanguine explanation, however, is not fully satisfying. Though
the statistical evidence is not conclusive, policy responsiveness seems to be
lower to this day in the South, at least on economic issues. This is unsur-
prising, for there are good reasons to suspect that the extension of formal
political equality to African Americans and other racial minorities in the
South did not instantly endow them with political influence equal to that of
White southerners. Southern Blacks’ turnout in presidential elections did not
converge with that of southern Whites until the early twenty-first century,
and turnout among Latino southerners remains almost twenty points below
the regional average.”? For their part, southern Whites continue to display
higher levels of antagonism toward Blacks than do Whites elsewhere in the
country.”

Just as important, perhaps, is the extent of racial polarization in much
of the region. Especially in Deep South states such as Alabama and Missis-
sippi, the population roughly clusters around two modes: a smaller liberal
one (mostly Black) and a larger conservative one (nearly all White). Due to
this unusually skewed distribution, the median citizen—arguably the most
relevant quantity from a theoretical point of view'*—is actually substantially
to the right of the average. The effects of this discrepancy are magnified by the
discrepancy’s interaction with the two-party system. The Republican Party,
itself dominated by Whites, now dominates nearly every southern state, while
Democrats are confined to semipermanent minority status.”® Though states
like Virginia are exceptions, most southern states have shifted from being
governed by “conservative Democrats elected by whites to conservative Re-
publicans elected by whites’® As a result, we find that Blacks continue to
receive weaker representation than Whites in southern states.

Finally, it is worth noting that the institutional legacy of the Jim Crow
South lives on in sometimes subtle ways. In some cases, these legacies are
policies themselves, the most important of which are not merely “sticky” but
also offer permanent institutional advantages for certain political actors and
coalitions."” A chief example is state right-to-work laws, which prohibit em-
ployment contracts that require employees to join or contribute to a union.
As we and others have argued, such laws persistently disadvantage unions,
Democrats, and liberal policymaking. Every state in the former Confeder-
acy has a right-to-work law, and all except Louisiana adopted it before the
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Measuring LGBTQ Policy Environment in the American States
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This project presents a novel dataset tracking LGBTQ policies in the United States. The past
decade, and in particular the past 2 years, has seen a dramatic rise in policies expanding or
restricting the rights of LGBTQ populations in the American states. To understand this rise, this
paper collected data on hundreds of proposed and adopted policies in the American states to
generate a continuous measure of the status of LGBTQ rights in the American States to get a
more systematic understanding of the policy environment. We then use an IRT model to scale
states based on how permissive or restrictive they are across a variety of policy areas including
education, health care, and civil rights protections. This research has important implications for
understanding the rapidly changing policy environment for LGBTQ rights, as well as
understanding how public opinion is translated into policy on topics concerning vulnerable
populations. To our knowledge, this is the most comprehensive dataset of LGBTQ policies to

date, with over 1,400 pieces of legislation tracked so far.
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Introduction

Since 2015, and particularly since 2020, there has been a swell of policy-making activity
both expanding and restricting LGBTQ rights. Given the nationalization of politics (Hopkins
2018) and growing polarization between the states (Caughey and Warshaw 2016), it is no
surprise that the states are diverging significantly when it comes to protections on LGBTQ
rights. In Florida, transgender residents cannot go to the bathroom aligned with their gender in
government-owned buildings, whereas they would be confronted with no such problems in
Massachusetts. Transgender minors in Oklahoma are unable to access proper healthcare because
medical providers would immediately lose their license for providing gender-affirming care but
in Oregon gender-affirming care cannot be denied by insurance providing it is medically
necessary. While recent work to build comprehensive measures of a state’s LGBTQ policy
environment has yielded important insights into diagnosing what is driving this divergence
(Movement Advancement Project 2020, Taylor et al 2020), we see a clear need for overtime data
that studies not only the policies that passed but also what policies don t.

To fill this gap, we have started collecting data on all legislative proposals expanding or
restricting LGBTQ rights, beginning in 2023, with the goal of releasing a dataset spanning from
2010-2023. Using data from Legiscan, the Movement Advancement Project, and the ACLU, in
2023 alone, we have identified over 1300 proposals, including over 200 adoptions across distinct
policies topic-coded by a group of research assistants.

After introducing the preliminary dataset, we then use an Item Response Theory (IRT)
model to generate a measure of LGBTQ policy openness to provide an example of the insights
we hope this dataset will provide to activists and scholars alike. We find that more liberal public

opinion and Democratic control is associated with more open policies, whereas Republican
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control is associated with more restrictive policies. We find that nationally the policy
environment became much more open from 2010-2016, but has since stabilized with far slower
movement. As we continue to build these data our goal is to expand this measure of policy
openness to incorporate dozens of additional policies.

Policy Context- LGBTQ Policies in the American States

A Brief History of LGBTQ Policies

We are witnessing a new wave of anti-LGBTQ policy adoptions in some states
accompanied by a rush of favorable policy adoptions in others. Wins and losses for LGBTQ
rights occur most frequently at the state level with rare decisive federal events, often Supreme
Court decisions, disrupting state-level policy adoptions. Federalism allows states to have
substantive policy discussions regarding LGBTQ rights, which has produced both regressive and
progressive LGBTQ policy movements (Taylor et al., 2021).

Most LGBTQ policy adoptions occur at the state level due to the gridlock associated with
passing policies at the federal level. Given Republican’s reliance on Evangelical voters, who
generally do not support expanded rights for LGBTQ people, for electoral success (Cambell,
Monson, 2008), passing any inclusive LGBTQ legislation at the federal level is difficult so long
as Republicans control at least one chamber of Congress (Taylor et al, 2021). LGBTQ policies
can be described as a “double-edged issue” where focusing on one side to motivate voters often
motivates the opposing side, creating a difficult environment for legislators focusing on LGBTQ
issues. (Campbell and Monson, 2008).

Initiating a nationwide debate on marriage equality in 1993, Hawaii‘s high court ruled in
Baehr v. Lewin that barriers to marriage are discriminatory (Courson, 1994). This case was a first

of its kind and spurred states across the country into action. Utah implemented the first
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state-level Defense Against Marriage Act (DOMA) in 1995. In 1996, the federal government
passed its own Defense Against Mariage Act, creating a policy environment conducive to
vertical diffusion as states began to enact more same-sex marriage bans (Lewis, 2011). Yet this
era did not solely see the restriction of LGBT rights. In 2003, Massachusetts’ Judicial Court
decided that the state constitution grants gays and lesbians the right to marriage, ruling that
limiting gay and lesbian unions to civil union status rather than marriage created a separate and
equal status for the gay and lesbian community. That same year, the Supreme Court overturned
state sodomy bans, thus legalizing same-sex relations in every state.

In 2004 13 states passed same sex marriage bans via ballot initiative, followed by several
more states in 2005 and 2006. Throughout the 2000s and early 2010s, there was significant
activity at the state level regarding same-sex marriage, with states using their legislatures, ballot
measures, and state supreme courts to definitively ban or allow same-sex marriage or civil
unions for same-sex couples (Same-Sex Marriage, State by State, 2015). By 2014, state supreme
courts were increasingly active on the issue in both directions, and the 6th Circuit Court upheld
state-level same-sex marriage bans as constitutional, paving the way for a Supreme Court
decision on the issue.

2015 marked a substantial change in LGBTQ policy, as the Supreme Court case
Obergefell v. Hodges legalized same-sex marriage in all fifty states (Same-Sex Marriage, State
by State, 2015). However, since same-sex marriage could no longer be used as a motivational
tool for voters, state legislators moved on to other policy areas, as seen in North Carolina’s
passage of a bathroom ban for transgender people in 2016 (Public Facilities Privacy and Safety
Act, 2016). Although this ban on transgender people’s ability to use the bathroom aligned with

their gender identity was short-lived, it marked a new focus in the area of LGBTQ policy. By
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2020, state-level policies aimed at the LGBTQ community became increasingly focused on
transgender people, especially children, and the idea of the LGBTQ community posing a threat
to children in general. This trend continues into 2023, with an increasingly large volume of
anti-transgender legislation being proposed every year. This policy area is highly polarized, with
Democrats increasingly supporting expansions of LGBTQ rights and Republican opposition
growing, even if the face of public attitudes growing increasingly supportive of the LGBTQ
community (Bishin et al 2020; Krimmel et al 2016). Polarization at the national level has made
federal policy changes rare, and often focused on the courts to make rulings (Taylor et al 2021),
leading to much of the policymaking being concentrated at the state and local levels.
LGBTOQ Policies in Context

The rapid proposal of so many policies leads to questions about the extent to which we
can use existing theories of policy adoption to explain this area’s rapid growth. Unlike economic
policies that might be focused on gaining a comparative advantage (Shipan and Volden 2008),
we argue these policies more clearly fit under the umbrella of morality policies. Morality
policies, or policies that regulate social norms or evoke strong moral responses, are widely used
in the political arena to engage voters (Mooney & Lee, 1995). This is because discussion and
engagement with morality policy has no information barrier, and is heavily influenced by
tradition, religious beliefs, and moral values. Anyone can reasonably consider themselves an
expert in morality policy, resulting in such issues having high salience (Haider-Markel & Meier,
1996). For the above reasons, LGBTQ policies are widely considered a type of morality policy
(Wendell & Tatalovich, 2023; Cravens III, 2019)

LGBTQ policy is categorized as a “two-sided” morality policy, like abortion, as it

“provokes a legitimate debate between competing advocacy coalitions” (Wendell & Tatalovich,
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2023). Because of LGBTQ policy’s characterization as a morality policy, research of LGBTQ
policy is of use to scholars seeking to understand the broader morality policy landscape.
Additionally, much of the engagement surrounding LGBTQ policies occurs via social media
(Human Rights Campaign & Center for Countering Digital Hate, 2022), which may provide
researchers insight into political dynamics on social media.

It is notable, however, that LGBTQ policy differs from other two-sided morality policies
in the sense that LGBTQ identity is an innate characteristic, rather than an action or cognisant
social decision. Because of this, LGBTQ advocacy organizations characterize LGBTQ policy as
a civil rights issue as opposed to a moral issue (Haider-Markel & Meier, 1996). The competing
frames around LGBTQ mean that existing explanations using morality policy might be less
applicable to LGBTQ policies. LGBTQ policy is further distinct due to the dramatic change in
public opinion over a short period of time. From 2000 to 2020, support for same-sex marriage
went from a super majority opposing it to supporting it (McCarthy, 2023). We argue that just as
abortion policy straddles multiple policy areas and frames such as morality policy, health care,
and civil rights (Kreitzer 2015), there is a need to develop a distinct framework for understanding
LGBTQ policies and understand how evolving public opinion has altered the policy
environment.

LGBTQ Policies and Public Policy

Given the unique history of the LGBTQ policy environment, and that this policy area
falls at the intersection of morality policy, civil rights, and in many cases healthcare, we argue
that these policies represent an opportunity for researchers to test theories of public policy from a
variety of perspectives. First, while there has been significant progress in building large-N policy

databases to track general patterns of policy diffusion (Boehmke and Skinner 2012; Boehmke et
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al 2021; Boushey, 2010), questions remain over the extent to which these findings apply
generally across policy areas. At the same time, single policy studies within a policy area lead to
further questions of generalizability. Therefore, we follow in a similar vein to research
attempting to bring a large-N analysis to specific topic areas such as abortion (Kreitzer 2016) or
interstate compacts (Karch et al 2016).

Additionally, LGBTQ policies represent a clear test case of how democracies treat
vulnerable minority groups. Are institutions such as direct democracy designed to build
responsiveness being used to remove rights and protections for marginalized groups? Lastly,
given the dramatic rise in legislation both expanding and restricting LGBTQ rights in recent
years, we see a clear need to systematically measure and track activity occurring in the states.
Does the legalization of same-sex marriage nationally in 2015 represent a punctuating event
(Baumgartner and Jones) that disrupted the state policy environment? Or is the trend more of a
gradual rise that received little media or scholarly attention until recently? These are just a
sample of the questions we hope to answer by collecting this data.

Data Collection and Summary Statistics

The primary goal of the project is to construct a comprehensive dataset of legislative
proposals and policy adoptions across the states to track the diverse regulations of LGBTQ
rights. The initial focus was to manually search Legiscan’s 2023 data for all states to identify and
categorize all proposed pieces of legislation. This search yielded over 120 policies across ten
policy areas, including sports, medical care, education, anti-discrimination, and legal recognition.
In all, the processes resulted in 1376 policies, including 210 that were passed by the state

legislatures. We were able to optimize the initial collection process to target specific keywords
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and phrases, as we sought to track policy adoptions only going back in time.” If a bill contains
multiple distinct policies (for example, a gender-affirming care ban for minors and a ban on
requiring educators to use a student's preferred pronouns) they are recorded as distinct
observations.

We further extended our data collection process by incorporating policies tracked by the
ACLU’s LGBTQ Policy Tracking Project and the Movement Advancement Project’s project
tracking LGBTQ policies. After a pilot search using these resources, we developed a series of
search terms to use when browsing thousands of state legislative proposals on Legiscan (see
appendix). In addition to tracking information about the bill, we tracked how far it made it
through the legislative process and information about the bill sponsor (including sponsor
partisanship). We also topic-coded policies into the following topic areas: sports, medical,
education, legal recognition, public presence, discrimination, safety, economics, families,
economics, and other, and coded policies as restrictive, expansive, or neutral on LGBTQ rights.
We have nearly completed the data collection process for 2023, and are now moving to 2022 and
have already noted a large cutoff in the number of adoptions, suggesting that 2023 is a year with
unprecedented policy attention to LGBTQ rights.

For the 2023 data, out of the 1376 policies identified in 2023, 836 (60.7%) were
identified as restrictive, 515 (37.4%) as expansive, and 25 (1.8%) as neutral. When constrained
to only policy adoptions (210 as of December 1, 2023), we again find more restrictive policies
(70%) being adopted than expansive (27%) or neutral (2.3%). Figures 1 and 2 display the

geographic distribution of both expansive and restrictive policies. With the exception of Texas®,

" While we see clear value in collecting data on proposals, not just adoptions, our over time data
collection process is solely for adoptions to aid in the construction of our measure of the LGBTQ policy
environment.

8 Texas’s higher number of expansive proposals are due to a high number of bills sponsored by
Democrats, none of which were adopted by the state.
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the states with the most expansive policy proposals are disproportionately liberal and governed
by Democrats. Massachusetts, New York, and California stand out as legislatures with the most
expansionary proposals.

Figure 2 shows the distribution of restrictive policies is almost a mirror image of the
expansive map. Texas again stands out as a state with a lot of proposals, but other states also
emerge such as South Carolina and lowa. Overall, restrictive proposals appear to be
geographically concentrated in the South and in states governed by Republican legislatures,
although there is notable heterogeneity with states such as Georgia or Louisiana seeing relatively
few policies. Taken together, these maps present a policy context where the states diverge

significantly with respect to LGBTQ policies.

Figure 1: Distribution of Expansive Policy Proposal, 2023°

Count of Expansive Policies

80
40
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® Data collection is still in progress for New Jersey and Vermont, which may explain their relatively low
numbers.
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Figure 2: Distribution of Restrictive Policies

Figure 3 shows the distribution of policy adoptions in 2023. Republican-led states appear
to have the most policymaking activity, and Florida stands out as a particularly active state in
2023, with 16 adoptions, all of which are coded as restricting LGBTQ rights. These descriptive
maps suggest that while the environment is heterogeneous, there is disproportionate
policy-making activity going on in Republican-led states, and the universe of adopted policies is

more restrictive than introduced legislation.
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Figure 3: Maps of 2023 LGBTQ Policy Adoptions by State

Figure 4 presents the distribution of topic areas in the 2023 data. Education and
Healthcare dominate the policy agenda, which is consistent with extensive coverage of state
“Don’t Say Gay” bills and gender-affirming care bans proposed in many states. Public presence
policies include those that ban drag shows in public places or in the presence of a minor, or other
similar decency laws that regulate public spaces, and is the third most common topic area. The
category other refers to a group of policies that did not fit into the other categories, and are
disproportionately policies regulating inclusive practices (changed state laws to have
gender-neutral language) or were more procedural than substantive in nature. This policy area is
seeing intense activity across a variety of topics, and policy-making activity can be found in any

region of the country.

11
337



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 339 of 446

Figure 4: 2023 Bill Proposals by Topic Area
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Measuring LGBTQPolicy Environment

We next turn to a brief application using these data to demonstrate how they can be a
resource to policy scholars and political scientists alike. While there has been significant media
attention given to the rise in LGBTQ policy restrictions and expansions at the state level, our
search of the literature yielded little systematic data on the policy-making environment overall.
Much of the research evaluates the adoption of specific policies, such as same-sex marriage bans
(Lewis 2011), the ability to change birth certificates to reflect someone’s gender identity (Taylor,
Tadlock, and Poggione 2014), or anti-sodomy laws (Haider-Markel 2010). While these studies
provide important insights across a variety of important issues, less attention has been given to a

comprehensive measure of the collective state of LGBTQ policies in the state. Some recent work
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has recognized this gap and the Movement Advancement Project (2020) has produced an
additive scale using a variety of restrictive and inclusive policies that are strongly related to state
public opinion (Taylor, Tadlock, and Poggione 2014). While this scale provides immense
insights, we see a need for a time-varying measure using a non-additive approach.

First, a time-varying scale can help us better understand both national and subnational
trends to better examine the factors that lead to the expansion or restriction of LGBTQ rights. In
particular, a time-varying measure allows researchers to leverage time itself such as using lagged
public opinion to explore whether opinion drives policy, or if policy drives opinion. Secondly, an
additive scale assumes that all indicators have similar influences on the overall policy
environment. Latent variable analysis has long been a tool used by scholars to operationalize
measures that cannot be directly observed such as democracy (Treier and Jackman 2008),
particularly when many indicators contribute to the same underlying concept (Coppedge,
Alvarez and Ladonado 2008). So, for example, a same-sex marriage ban would be weighted
equally to a policy segregating high school sports leagues by assigned sex at birth. By taking an
Item Response Theory (IRT) approach (Demars 2010; Youn-Jeng Choi & Abdullah Asilkalkan
2019), we can allow each policy to have a unique contribution to the underlying concept of the
openness of a state’s LGBTQ policy environment.

Data

To generate a scale of LGBTQ openness, we first collected data on 14 different policies
adopted from 2000-2023. Our goal was to collect data on policies similar to those collected by
the Movement Advancement Project including those regulating marriage, access to gender affirm
care, gender identity, and legal protections against discrimination on the basis of gender identity

or sexual orientation. Our list of policies is smaller than those used by organizations such as
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MAP to generate a longer time series, but we are continuing to work to expand the list of policies
over time. Our ultimate goal with this project is to generate a scale using many more policies
than the ones used in this application, but we used the 2023 data collection process to help guide
our decisions on the preliminary policies to collect information on.

Our unit of analysis is state-year, and we generate binary indicators for each state noting
whether it has a particular policy in any given year. We anchor the scale by coding some policies
such as gender-affirming care bans and bathroom bans as clearly restrictive of LGBTQ rights as
negative, whereas the legalization of same-sex marriage and adoption of anti-discrimination
ordinances are coded as positive. We include separate indicators for same-sex marriage bans and
same-sex legalization because many states in this period have neither. Even if same-sex marriage
was de facto banned, the act of formally banning it represents a distinct policy action from
simply having no defined policy.

We use the MIRT package (Chalmers 2012) to assess the number of conditions, items to
include, and estimate scores for each state. We find that the underlying concept, which we label
LGBTQ Openness, is unidimensional. After assessing the initial model, we used the 12 policies
found in Table 1 to estimate a state’s LGBTQ openness. As can be seen in this table, the factor
loads for the first 5 policies are very high, and in the anticipated direction. States with the least
open policy environment banned same-sex marriage, adopted “Don’t Say Gay” laws, enhanced
religious liberty protections to allow for discrimination on the basis of sexual orientation if it
violates one’s religious beliefs, criminalized same-sex relations, and banned gender-affirming
care to summarize a few key takeaways. The loadings for several items are extremely strong,

which suggests the underlying concept is clearly defined.
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Table 1: Factor Loadings

Policy Factor Loading
Don’t Say Gay Law -.886
Same-Sex marriage ban -.956
Enhanced Religious Liberty Protections -925

Decriminalizing same-sex relations (Sodomy |.964
ban repeal)

Legalizing same-sex marriage 973

Gender-Affirming Car Ban for Minors 473

Require Surgery for Legal Gender Change 161

LGBTQ anti-Discrimination protection 572

Laws preempting local governments from -.261
adopting anti-Discrimination ordinances

protecting LGBTQ

Gender-neutral option on legal documents .597

No surgery required to legally change gender | .328

Ban on changing gender on birth certificates | -.450

We use these loadings to scale states by their policy openness. Scores are standardized
with a mean of 0, and higher levels represent a more open LGBTQ policy environment. Figure 5
shows the mean score by year. While the average is negative in the year 2000, we see a national
decrease in policy openness as states ban same-sex marriage in the early to mid-2000s. This
trend continued to decrease until it reached a national low in 2006 and began a rapid increase
from 2010 to 2015 (nearly a 1 standard deviation increase in openness) as public attitudes rapidly
shifted and states began adopting more expansive policies. We see this trend slow and begin to

stall out by 2018, and scores have remained relatively stable since then, although there is still a

15
341



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 343 of 446

small, positive change. From a face validity standpoint, these results are consistent with trends of
LGBTQ backsliding in the 2000s followed by major societal shifts in the 2010s in favor of
LGBTQ rights, with some evidence of a slowdown in progress since 2020 as opponents of the
2015 Obergefell decision were able to organize a potential backlash. Whether we have reached a

new equilibrium or are currently in a zenith of LGBTQ protections remains to be seen.

Figure 5: Average LGBTQ Openness Score by State

For a face validity test, we compare our measure to the most recent Movement
Advancement Project’s tally of a state’s sexual orientation and gender identity policies. The
data-generating processes are distinct for both measures, so a direct comparison of scales is not
possible. However, they are measuring similar underlying concepts, so we expect geographic
patterns to be similar. To more directly compare scores we convert both quantitative measures
into quartiles, and plot the states by their relative score in Figures 6 and 7, with darker shades
indicating more open states, and lighter shades more restrictive ones. Both measures identify 9
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of the same twelve states with the most open policies, and share similar geographic patterns.
States in the Northeast and West Coast generally have more open policy environments, whereas
those in the South tend to score lower by both measures. It is important to note that many of
these policies are currently being debated and adopted, so these scores are fluid, but overall our

measure is related (correlation of .68, p<.05).

Figure 6: 2023 LGBTQ IRT Estimates (Openness Score) by Quartile

2023 Openness Sco
4

3
IZ
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Figure 7: 2023 MAP Policy Tally by Quartile

2023 MAP Score
4

I3

2

1

The descriptive data presents a powerful picture in of itself, but we also aim to
systematically analyze what factors lead to a more open or restrictive policy environment. We
hypothesize that more liberal public opinion will be positively related to more open LGBTQ
policy, while unified GOP control will be associated with more restrictive policy on average. To
measure public opinion we use Caughey and Warshaw’s (2018) measure of mass social public
liberalism. These estimates were generated using hundreds of surveys across many social topic
areas to generate a state-level measure of social liberalism. Higher values indicate a more liberal
public, and negative values a more conservative public. We use binary indicators for partisan
control. To better understand how public opinion and partisanship may work in tandem, we also

interact the measure of public liberalism with party control. We hypothesize that increased
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liberalism will decrease the restrictive effect of unified Republican control while increasing the
size of the positive effect of Democratic control on openness.

We include control variables for state income per capita (standardized), population
(standardized), and the percentage of a state’s population that is evangelical. We use a two way
fixed effects model, with fixed effects for state and year to control for temporal trends and
unmodeled variation in the states. We lag mass liberalism so that the previous year’s public
opinion predicts the next year’s policy outputs. After including the covariates mentioned we have
time-series cross-sectional data for all states from 2000-2015."°
Results

Table 2 shows the results for both models, with model 1 showing the additive
specification, and model two including the interactions between public opinion and party control.
Beginning with model 1, we find support for both hypotheses. States with more socially liberal
populations see more open LGBTQ policies. A one-standard-deviation increase in liberalism is
associated with a .23 standard deviation increase in openness. This effect is significantly larger
than either partisanship measure. We also find that unified GOP control of a state government is
associated with more restrictive LGBT policies, while unified democratic governments see more
open policies as expected.

Except for income, the control variables operate similarly in direction and statistical
significance. More populous states have somewhat less open policies, and as expected a larger
evangelical population is associated with more restrictive policies. Depending on the

specification, a state’s income per capita is either unrelated or positively related to openness.

19" We used Caughey and Warshaw’s measure of public opinion despite its more limited time coverage because the
measure tracks opinion on issues directly related to our policies. We also estimated parallel models with the
Lagodney et al (2023) measure of policy mood for 2000-2020 and found the same results for both hypotheses in
terms of direction and statistical significance.
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Table 2: Two-Way Fixed Effects Model Predicting LGBT Policy

Openness"

Model 1 Model 2
Mass Social Liberalism 0.23™ 0.31"
0.08)  (0.06)

Unified GOP -0.12" 0.01
0.05)  (0.06)
Liberalism*GOP -0.31™
(0.09)
Unified Dem 0.16™ 0.20™
0.04)  (0.07)
Liberalism*Dem -0.02
(0.06)
Population -0.64° -0.07"
026)  (0.02)
Income Per Cap 0.02 0.227
0.10)  (0.05)
Evangelical % -01* - Q1%
(0.00)  (0.00)
Intercept -1.977"  -0.20
026)  (0.11)
R? 0.75 0.56
Adj. R? 0.72 0.55
Num. obs. 782 782

k%

&
p <0.001; “p<0.01; p<0.05

Model 2 shows that the relationship might be more complicated than simply partisanship.
While social liberalism still has a large, positive, and significant association with LGBTQ policy

openness, the base term for GOP control is insignificant. The interaction between GOP control

" Model includes fixed effects for state and year
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and liberalism shows that GOP control essentially negates the effect of liberalism, meaning that
liberal public opinion is less likely to move policy in a more open direction if the government is
controlled by the GOP. On the other hand, we again find evidence that Democratic governments
are associated with more open policies, and this effect is not moderated by mass opinion. Taken
together, these results show there is a clear asymmetry in how the parties are making policy. In
unified Democratic governments, more liberal public opinion leads to more open policy, while in
Republican governments opinion is unrelated to policy. The adjusted r-squared drops notably
from model 1 to model 2, meaning the additive model does a better job explaining variation in
the policy environment.

These results help explain some of the descriptive data explored above. Going back to
Figure 6, the states with the highest openness scores are those that generally have the highest
levels of social policy liberalism, and almost every state in the top quartile has a Democratic
trifecta. On the other hand, the states in the bottom quartile almost all have a Republican trifecta
but vary considerably in their social policy liberalism score. New Hampshire and Pennsylvania
have considerably more liberal mass publics than Mississippi, Alabama, or Louisiana, but they
have overwhelmingly been governed by a GOP-controlled legislature for the last few decades.
Our findings are consistent with Taylor et al’s (2020) work finding that liberalism is associated
with more LGBTQ protections, while GOP control is negatively associated with the MAP score.
We have shown these results hold a much larger time period than previously studied.
Conclusion

This project seeks to introduce a new dataset of LGBTQ policies in the American states.
The 21st century has seen dramatic changes in the LGBTQ policy environment and public

opinion related to this policy area. Until 2003 same sex relations were illegal in 14 states, but by
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2015 same-sex marriage was legal nationwide. At the same time, recent reporting suggests that
we may be in the midst of a backlash to this progress as some states seek to roll back protections
or add new restrictions, particularly around transgender rights. This is a salient topic area with
considerable attention at the national, state, and local level. We see a clear need for
comprehensive, over-time data on both policy proposals and adoptions for a variety of reasons.

First, work from organizations such as the ACLU and MAP have been vital in taking the
temperature of the policy environment. For activists and scholars alike, these data have provided
new insights into how and why these policies are adopted. Secondly, by including not just
adoptions, but also policy proposals, we can test questions related to how the policy process can
block or allow for more moderate or extreme policies to be adopted. Thirdly, there are a host of
questions in both the policy diffusion and policy responsiveness literature that could be applied
to these data. Do LGBTQ policies have a distinct policy network? Are majoritarian institutions
helping or hurting LGBTQ rights? Given the dramatic change in public attitudes towards
homosexuality (Taylor et al 2018) to what extent are states responding more quickly or slowly to
new public preferences? Do we see higher instances of the coercion mechanism (Shipan and
Volden 2008) given the high-profile court rulings of the 21st century such as Lawrence v. Texas
and Obergefell v Hodges? We see these policies as situated in a unique space, interacting with
morality policies, healthcare, education, and civil rights. Additionally, this is a policy area with
little federal policymaking (Bishin, Freebourn, and Teten 2021) so much of the variation occurs
at the state level.

We therefore collected a dataset on over 1300 policy proposals and 210 adoptions in the
2023 legislative session, and are continuing to collect more data from previous sessions after

developing a procedure for systematically identifying policies regulating LGBTQ rights. We find
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that the 2023 environment is heterogeneous, but that there is more restrictive than expansive
policy activity both in proposals and adoptions. To show the utility of these data we tracked the
adoption of 14 policies from 2000-2023 to use an IRT model to scale states by their LGBTQ
openness. We find that public opinion is strongly related to LGBTQ openness, with more liberal
public opinion being associated with more open policies. Party control also is associated with the
policy environment, with Republican governance being associated with more restrictive policies,
and Democratic control with more open ones. These findings are consistent with existing
research showing that the states play a large role in the LGBTQ policy environment and that this
environment is heavily fragmented. If polarization continues to deepen, we expect to see the
states to continue to diverge along partisan and ideological lines.

One limitation encountered by this data collection process is how to measure de facto
versus de jure policies. For example, Massachusetts has allowed non-binary citizens to use an
“X” for their gender on drivers licenses since at least 2019, but this was not codified as law until
2023. Similarly, many states had de facto bans on same-sex marriage prior to formally banning it
in the mid-2000s. Furthermore, like abortion policy, the courts have played an outsized role in
the spread of these policies. Often, states were forced to adopt policies they otherwise would not
have without coercion from the federal government. We view identifying a way to incorporate de
facto restrictions or expansions of LGBTQ policies as an important, but challenging component
of producing these data.

As we continue with the data collection process, we see several important future
directions for extending this research. First, we plan on continuing a comprehensive over-time
collection of LGBTQ policies so that the scale of LGBTQ policy openness can include many of

the policies we identified in 2023. We now have a framework for searching for policies, and once
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our collection process is complete we hope that our data will be a resource for scholars and

activists alike.
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Appendix

Procedures for Using Legiscan Search

A quick note on workflow in Legiscan: On the left of each bill row, there is a checkbox and a
magnifying glass. By clicking the checkbox on one or more bills and scrolling to the top of the
page, you can change these magnifying glasses into minus signs by clicking “Bulk Bill Updates
w/ Selected” — “Monitoring” — “Ignore” — “Apply All Bulk Changes” This will add the minus
sign to the bill permanently, no matter where you encounter it in a search. This allows you to
mark which bills you've already looked at, and not have to check bills multiple times when they
come up in multiple keyword searches. (Note: There are other options for monitoring/marking
bills, but the “ignore” feature is the only one included in the free version of Legiscan.)

Search Terms: All of the following terms (which have been compiled by a very slay guy named
Avery) should be searched in the “Full Text Search" bar on the left of the page. This allows you
to find relevant bills without having to scroll through a list of all the bills proposed in a state.
This specific order of search terms is ideal, as it generally frontloads work and makes it
easier to go through a state quickly. You will find the first 2-3 search terms get 90% or more of
the relevant bills so then you can quickly go through the remaining search terms.

1. Sex NOT Offender, Gender: Make sure NOT is in all caps so Legiscan filters out all the
sex offender bills. On the off chance there is a bill that classifies Igbtq people/gender
affirming care providers/drag performers as sex offenders/committing a sex offense it
should be found using the gender or prurient interest search terms.

2. Gender Identity, Sexual Orientation, Male, Female: Should have come up in step 1
but doesn’t hurt to double check.

3. Lesbian, Gay, Transgender, Homosexual, LGBT, LGBTQ, Sports: Some of these bills
may be resolutions, which we are not recording. DO NOT search the word “trans” by
itself, you will get mostly legislation regarding transportation or trans fats.

4. Prurient, Grooming, Moral, Morality, Conscience, Drag: Sometimes search terms like
“moral” come up with a lot of irrelevant legislation (lots of regulations on
gambling/alcohol), but it should be pretty obvious what’s relevant so they’re quick to get
through.

5. Parental Rights Counseling, Parental Consent: These searches will bring up lots of
bills related to parental rights that could be used to hurt LGBT+ people, but we only want
to include bills that explicitly mention LGBT+ people or bills that constitute forced
outing (when people are required/encouraged to out LGBT+ children to their
parents/guardians).

Do Not Include:
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e Resolutions: These generally have a different name than other bills (ie JR34 instead of
HB34—Look for the R) and are more about making a statement rather than
implementing a change. A lot of pride month bills are joint resolutions so be on the
lookout for that.

e Non-substantive changes: If a bill that has nothing to do with LGBTQrights has a
diversity/inclusion statement, but no other changes/impacts for the LGBTQcommunity
don’t include it. Data privacy bills that mention sexual orientation as protected health
data but offer no other substantive changes should not be included.

e Anti-porn legislation: This can be hard to tell sometimes, especially since a lot of
coded language can be used in these bills. In general, if the sole purpose of the bill is to
keep minors from being able to access porn/explicit materials then don’t include it, even
if it uses phrases like “prurient interest”. A lot of times these bills will have detailed
descriptions on what is considered obscene, and it should be pretty clear it's about porn
and not queer people. If it is more vague and talks more about community
values/morals, doesn’t provide detailed definitions on what is considered obscene, and
could potentially be used to censor queer people, then include it/bring it up for
discussion .For example, | read a lot of bills regulating porn online to make it harder for
minors to access. These bills had very specific definitions of porn that included depicting
sexual acts, nudity, etc, while a potentially coded anti-LGBTQbill | would include would
state that minors cannot be exposed to anything that goes against the “prurient interest”
but left the definition vague enough to include queer people or drag preformers

e Amendments that are not relevant to relevant laws: These are not too common but
for example, | had a bill that amended regulations regarding genders of people allowed
in high school locker rooms. The already existing law segregated locker rooms by
biological sex, but the amendment added an exception for coaches of the opposite sex
to enter their team’s locker room, which isn’t really relevant to this project. A lot of times
the ACLU will accidentally tag these bills so be on the lookout for that.

e Duplicate bills: If two bills are identical (or very close to being identical), they may be
recorded on one line. Record the bill that made it the farthest in the normal way, and
then add the duplicate in the “notes” column. If both bills made it the same distance,
record the bill that was proposed earliest. Duplicates are often found in cases where the
exact same bill has been proposed in both the state house and the state senate.

e Anti DEI bills that just deal with race/sex: Only include anti DEI/CRT bills that define
DEI efforts as including gender identity/sexual orientation, not ones that are just general
or just mention race/sex.

If you are not sure if a piece of legislation is relevant or not based on the very short summary
Legiscan gives, it is best to err on the side of caution and open it and search for the words
“Gender, Sex, Sexual orientation, etc” in the bill itself. Then skim the parts of the bill containing
those words, and it should be obvious if you need to read the whole thing.

When in doubt, add a bill and discuss it with others, it is easier to remove bills than to
find them again.
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sing eight decades of data, we examine the magnitude, mechanisms, and moderators of dynamic
responsiveness in the American states. We show that on both economic and (especially) social
issues, the liberalism of state publics predicts future change in state policy liberalism. Dynamic
responsiveness is gradual, however; large policy shifts are the result of the cumulation of incremental
responsiveness over many years. Partisan control of government appears to mediate only a fraction of
responsiveness, suggesting that, contrary to conventional wisdom, responsiveness occurs in large part
through the adaptation of incumbent officials. Dynamic responsiveness has increased over time but does
not seem to be influenced by institutions such as direct democracy or campaign finance regulations. We
conclude that our findings, though in some respects normatively ambiguous, on the whole paint a reas-

suring portrait of statehouse democracy.

hat drives policy change? The full answer
Wis surely complex, involving, among other

things, turnover in government personnel, the
emergence of new policy problems, and the availabil-
ity of potential solutions (e.g., Kingdon 1995). But in
a democracy, policy change should also be driven by
citizens’ policy preferences: elected officials should re-
spond to public opinion by moving policy in its di-
rection. Dynamic responsiveness of this kind can be
thought of as a minimal standard for democratic rep-
resentation. If policy change has no empirical relation-
ship with mass preferences, then it is unlikely that citi-
zens exercise the kind of control over government that
lies at the core of democratic theory.!
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1 'We use the term dynamic responsiveness instead of dynamic repre-
sentation (Stimson, MacKuen, and Erikson 1995) to distinguish re-
sponsiveness from alternative measures of representation, such as
proximity or congruence (Achen 1978). Responsiveness is often con-

Dynamic responsiveness has been documented pri-
marily at the national level, especially in the United
States but also in Canada and the United Kingdom.
National policymaking has been shown to respond
both to policy-specific changes in mass opinion (Page
and Shapiro 1983) and to the public’s overall “policy
mood”—its global preference for more or less govern-
ment activity (Stimson, MacKuen, and Erikson 1995;
Soroka and Wlezien 2010). Moreover, responsiveness
to public mood has been found to operate through two
main channels: partisan selection (the election of can-
didates of one partisan type rather than another) and
adaptation (driven primarily by elected officials’ antic-
ipation of voter sanctions). While the dynamic respon-
siveness literature leaves plenty of room for policy de-
terminants other than public opinion, the seemingly ro-
bust relationship between mass preferences and policy
change offers reassuring evidence of citizens’ influence
over government policies.

These optimistic conclusions, however, have been
subject to trenchant critiques. Achen and Bartels (2016,
456), for example, argue that the impact of adapta-
tion pales relative to the effect of partisan control of
government offices. They thus conclude that “citizens
affect public policy—insofar as they affect it at all—
almost entirely by voting out one partisan team and re-
placing it with another,” that is, through partisan selec-
tion. Indeed, notwithstanding the contrary arguments
of Stimson, MacKuen, and Erikson (1995), the prevail-
ing scholarly view is that partisan selection dominates
adaptation as a mechanism of responsiveness in the
United States—and in recent decades, increasingly so
(Levitt 1996; Ansolabehere, Snyder, and Stewart 2001,
Lee, Moretti, and Butler 2004; Poole 2007; Fowler and
Hall 2017). This has in turn raised normative concerns
about “leapfrog representation” by partisan extremists,
whose actions may be responsive to, but are rarely con-
gruent with, the preferences of the relatively moderate

sidered the hallmark of democracy (Dahl 1971), though it is not by
itself a sufficient condition. For other necessary conditions, see, e.g.,
Dahl (1989).
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public (Bafumi and Herron 2010; see also Poole and
Rosenthal 1984; Lax and Phillips 2012).

To some degree, these divergent conclusions stem
from differences in research design. Most studies that
emphasize ideological adaptation examine how policy-
making responds to mass opinion in a single country
over time (e.g., Stimson, MacKuen, and Erikson 1995;
Soroka and Wlezien 2010; but see Kousser, Lewis, and
Masket 2007). By contrast, work that stresses the dom-
inance of partisan selection is overwhelmingly cross-
sectional, typically examining roll-call voting in a sin-
gle legislature? Each approach has its advantages and
limitations. Time-series studies have the advantage of
being explicitly dynamic in orientation and also of fo-
cusing on government policies, which are arguably the
ultimate metric of representation. But due to the in-
herent limitations of time-series analysis (small sam-
ples, model dependence, etc.), the results of within-
country studies tend to be somewhat fragile. For their
part, cross-sectional studies tend to have large sample
sizes and often employ stronger identification strate-
gies, such as regression-discontinuity (RD) designs. But
they too are limited by their focus on within-legislature
variation in roll-call voting or other forms of position-
taking, which means that they cannot detect govern-
ments’ collective responsiveness to popular preferences
(Weissberg 1978).

The U.S. states offer potentially fertile ground for
overcoming these limitations. By examining 50 states
over many years, we can employ combined time-series—
cross-sectional (TSCS) analyses that avoid many of the
pitfalls of either approach on its own. Moreover, by
using state policies as the outcome of interest, we can
explore how public opinion influences not only the po-
sitions politicians take, but what governments actually
do. A further advantage of state politics is that varia-
tion across states provides a natural point of compari-
son or benchmark for assessing the substantive magni-
tude of dynamic responsiveness.

Notwithstanding these methodological attractions,
the U.S. states present something of a hard case for
dynamic responsiveness. Due to fiscal federalism and
other constraints on state governments, structural and
economic conditions may dominate public opinion as
determinants of state policies (Dye 1966; Oates 1972).
Moreover, the lower salience of state politics and in-
creasing nationalization of elections mean that state
elections are powerfully affected by national tides, un-
dermining the direct accountability relationship be-
tween state-level officials and their electorates (Rogers
2016; Hopkins forthcoming). Thus, despite the “awe-
some” cross-sectional association between the liberal-
ism of state policies and publics (Erikson, Wright, and
Mclver 1993; see also Gray et al. 2004; Lax and Phillips
2012), public opinion may be only one relatively minor
causal factor among the many that explain change in
state policies (see Ringquist and Garand 1999). Finally,
studying dynamic responsiveness in the states presents

2 For instance, even though the data used by Ansolabehere, Snyder,
and Stewart (2001) cover many decades, their analysis essentially
consists of a sequence of cross-sectional regressions.
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formidable measurement challenges, for doing so re-
quires yearly summaries of policy outputs and public
preferences in each state over many decades.

Fortunately, recent methodological advances have
made such an analysis possible. Using newly devel-
oped models for estimating the ideological orienta-
tion of state publics and policies, we construct dynamic
measures of mass and government policy liberalism in
each year between 1936 and 2014. Our mass liberalism
scores, estimated separately for economic and social is-
sue domains, are based on a dataset of approximately
1.5 million individuals’ responses to over 300 domestic
policy questions. From the same dataset, we also de-
rive analogous time series of party identification (PID)
in each state-year. The government policy liberalism
scores, also estimated separately for economic and so-
cial policies, are based on an annual dataset of nearly
150 continuous and categorical state policies. Combin-
ing these measures with data on party control of state
offices, we use a series of dynamic panel models to ex-
amine the extent of state-level dynamic responsiveness
as well as its mediators and moderators.

Our analyses reveal that on both economic and (es-
pecially) social issues, the policy liberalism of state
publics is a robust predictor of future changes in the lib-
eralism of state policies. In other words, when a state’s
citizens are comparatively liberal, its policies tend to
become more liberal relative to other states. Dynamic
responsiveness is gradual, however. Large policy shifts
are the result of the cumulation of incremental respon-
siveness over many years. Mass liberalism also predicts
the election of more Democratic officials, though less
strongly than does the state-level balance of mass PID.
Democratic control of state government in turn leads
to more liberal policies, suggesting that partisan selec-
tion does indeed mediate dynamic responsiveness. But
we also find that policy reacts directly to citizen liber-
alism, holding constant the party that controls the gov-
ernment. This suggests that adaptation is an important,
and perhaps dominant, mechanism of dynamic respon-
siveness.

In addition to examining the mediators of the
opinion—policy relationship, we also investigate what
factors moderate this relationship. Our most robust
finding is that dynamic responsiveness has increased
over time, on both social and economic issues. We
find that the cross-sectional relationship between opin-
ion and policy has always been stronger outside
the South, and we find some evidence of differen-
tial dynamic responsiveness between regions as well,
though primarily in recent decades. We also con-
sider various laws and institutions thought to influence
representation—including suffrage restrictions, cam-
paign contribution limits, direct democracy, and leg-
islative professionalism —but find no reliable evidence
that they moderate dynamic responsiveness.

We close our article with a discussion of the norma-
tive implications of our findings. This is a difficult is-
sue, for dynamic responsiveness is but one indicator
of the quality of representation, and, under some cir-
cumstances, an increase in responsiveness may even
degrade other indicators, such as proximity or con-
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gruence (Achen 1978; Matsusaka 2001; Bafumi and
Herron 2010; Lax and Phillips 2012). We conclude,
however, that our findings are, on the whole, norma-
tively positive. In addition to being powerfully related
to citizen policy liberalism at any point in time, state
policy liberalism is also responsive on the margin to
shifts in public preferences. Given the many reasons
for doubting the existence of policy voting and respon-
siveness (Achen and Bartels 2016) —reasons that are,
if anything, more compelling at the state than the na-
tional level —the mere existence of state-level dynamic
responsiveness is reassuring. On the other hand, the
magnitude of opinion-induced policy changes should
not be exaggerated. At least in the short term, within-
state shifts are small relative to policy differences
across states at a given point in time. States’ relative
policy liberalism thus does not swing wildly from year
to year, but rather evolves incrementally over time.

THEORETICAL FRAMEWORK

As a theoretical framework for our analysis, we sketch
a dynamic model of representation, building on the
work of Achen (1978) and others. In our framework,
ideological variation is assumed to be one-dimensional
within a given policy domain. We presume that govern-
ments respond on the margin to mass preferences, mak-
ing policy more liberal when the public moves left and
more conservative when it moves right. Such respon-
siveness does not imply, however, that policies are nec-
essarily congruent with mass preferences. Rather, due
to factors ranging from state governments’ resource
constraints to inequality of policy influence across cit-
izens, policies may be systematically biased relative to
what the average citizen desires. Nor is responsiveness
necessarily proportionate; governments may respond
by moving policy less than the public desires, or alter-
natively they may overreact to public opinion and os-
cillate between extreme policy positions.
Furthermore, in our model—and here we de-
part from cross-sectional models like Achen’s—
responsiveness need not be immediate. This acknowl-
edges the numerous sources of status-quo bias in
policymaking, including the prevalence of budgetary
incrementalism, the veto power of pivotal legislators,
limited space on the political agenda, and incumbents’
insulation from midterm removal. Together, these bar-
riers conspire to make it difficult to overturn existing
policies. Thus, even if elected officials are perfectly
representative, they will often be unable to bring all
policies immediately in line with new configurations of
mass preferences. Rather, a sudden one-time change
in mass liberalism will be incorporated incrementally
into policy liberalism, as in each year the state updates
a portion of its policies. Eventually, if mass opinion
remains stable, this model predicts that the state will
reach a new policy equilibrium that reflects both the
influence of the mass public and the persistent sources
of policymaking bias in that state. In short, a dynamic
model of representations implies that responsive-
ness should be incremental, with modest short-term
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effects potentially cumulating into large long-run
differences.?

Mechanisms

In a representative democracy, there are two main
mechanisms by which mass publics can influence pol-
icymaking, which we refer to as selection and adapta-
tion (compare Miller and Stokes 1963; Stimson, MacK-
uen, and Erikson 1995; Fearon 1999). In the selection
mechanism, citizens influence government policymak-
ing by electing candidates whose ideological type best
represents their views. In the contemporary American
two-party system, this generally entails choosing be-
tween Democrats and Republicans—that is, partisan
selection. For partisan selection to be an effective chan-
nel for responsiveness, a two-step process is required.
First, mass liberalism must affect which party wins elec-
tions. Second, the partisan outcome of elections must
affect policy liberalism. Partisan selection is thus the
part of mass liberalism’s effect on policy that is medi-
ated by party control of government offices.

Adaptation, by contrast, is the portion of respon-
siveness not mediated by party control—that is, with
party control held constant. Most theoretical work on
adaptation has focused on individual incumbents’ in-
centives to avoid electoral sanctions by responding pre-
emptively to public sentiment (Downs 1957; Mayhew
1974; Kingdon 1989; Snyder and Ting 2003). In princi-
ple, such individual-level adaptation can result in per-
fect responsiveness without the replacement of a sin-
gle incumbent (and thus without any change in party
control). As we define it in this article, however, adap-
tation also encompasses within-party turnover: the re-
placement of moderate incumbents with more extreme
members of the same party, or vice versa.

On the whole, the empirical literature on responsive-
ness emphasizes the dominance of selection over adap-
tation (Levitt 1996; Ansolabehere, Snyder, and Stew-
art 2001; Lee, Moretti, and Butler 2004; Poole 2007,
but see Stimson, MacKuen, and Erikson 1995; Kousser,
Lewis, and Masket 2007). There is certainly ample ev-
idence for the second step in the selection mecha-
nism, partisan effects on policy. At the state level, for
example, electing Democrats rather than Republicans
leads to much more liberal legislative representation
and to modestly more liberal state policies (Shor and
McCarty 2011; Caughey, Tausanovitch, and Warshaw
2017; Caughey, Warshaw, and Xu 2017; Fowler and Hall
2017). In the legislature, partisan effects on policy seem
to be driven predominantly by shifts in majority con-
trol, with the size of the majority having little inde-
pendent effect on policy (Caughey, Warshaw, and Xu

3 It should be noted that our model of dynamic responsiveness dif-
fers from those of Stimson, MacKuen, and Erikson (1995) and Soroka
and Wlezien (2010) in that we define mass liberalism as a measure of
absolute preference. They, by contrast, conceptualize policy “mood”
as a preference for policy change—that is, for more or less govern-
ment than is currently being provided (see Stimson 1991). Their
model thus implies that mood, being partly a function of current pol-
icy, should respond “thermostatically” to policy changes, whereas no
such negative feedback loop is implied by our model.
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2017). The evidence for the first step—mass liberal-
ism’s effect on elections—is less robust, especially in
studies of dynamic responsiveness. Achen and Bartels,
for example, stress the fragility and model-dependence
of the evidence for partisan selection in national poli-
tics, leading them to conclude that mass policy prefer-
ences “are of relatively little importance in determin-
ing who wins” elections (2016, 46). Though there is less
empirical work on the subject, the dynamic relation-
ship between mass liberalism and election outcomes is
likely to be even weaker in the states, where electoral
shifts are dominated by exogenous national conditions
(Rogers 2016). In short, notwithstanding the evidence
for party effects, it is unclear how much of state policy
responsiveness is mediated through party control.

On the other hand, there is reason to believe that
adaptation is a more important mechanism of state pol-
icy responsiveness than the existing literature suggests.
Most existing studies focus on roll-call voting in a sin-
gle legislature, which means that they cannot measure
collective responsiveness to public opinion. Thus, if a
state public moves to the right and all officials respond
equally to this shift, a comparison of state legislators’
roll-call votes will not detect any adaptation, only cross-
sectional ideological differences between legislators.*
The relatively few studies that examine opinion effects
on policy rather than roll calls, whether in cross sec-
tion (Erikson, Wright, and Mclver 1993) or time se-
ries (Erikson, MacKuen, and Stimson 2002), tend to
find greater evidence for responsiveness unmediated
by party control. In sum, we expect adaptation to be a
more important mechanism of state policy responsive-
ness than the more general literature on responsiveness
suggests.

Variation Across Issue Domains

Nearly all studies that have found strong evidence of
state-level policy responsiveness either employ gen-
eral measures of liberalism—conservatism that combine
different policy domains (e.g., Erikson, Wright, and
Mclver 1993) or else focus almost exclusively on social
policies (e.g., Lax and Phillips 2009, 2012). What evi-
dence there is for responsiveness on economic issues
tends to be somewhat weaker (Pacheco 2013). This is
not surprising, for there are several reasons to expect
states to be less responsive on economic than social
issues.

First, states tend to have less policymaking discre-
tion on economic issues. Federal and state governments
share responsibility over many policy areas, and a large
share of state government monies come from the fed-
eral government (Pew Charitable Trusts 2016), which
is largely unresponsive to shifts in state-level public

4 This is true unless the scaling bridges legislators’ ideal points across
time using comparable roll-call votes, which is rarely done (for an
exception, see Bailey 2007).

5 In her study of state welfare and education spending, Pacheco
(2013, 319) notes that “conclusions regarding dynamic policy repre-
sentation [i.e., responsiveness| vary depending on model specifica-
tion” and are not robust to the inclusion of year fixed effects.
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opinion. State taxing and spending choices are also
constrained by economic competition with other juris-
dictions. Thus, regardless of their citizens’ preferences,
states can increase taxes and regulations only so much
before businesses and higher-income citizens vote with
their feet by moving to other states (Oates 1972; Bailey
and Rom 2004).

Economic and social issues differ at the mass level
as well. Because social policies tend to be more sym-
bolic than technical and to concern ends rather than
means, they are more likely than economic policies to
be “easy” issues for citizens. Citizens are thus likely to
find it easier to “calculate relative positioning of par-
ties and candidates” on social issues (Carmines and
Stimson 1980, 82). Citizens’ policy preferences on social
issues are also likely to be more stable and coherent
than their economic preferences, making it easier for
politicians to discern signal from noise in public opin-
ion.® In short, because social policies are both more
amenable to state control and easier for citizens to un-
derstand, we should expect state-level responsiveness
to be stronger on social than economic issues.

Institutional Moderators

In addition to varying across issue domains, dynamic
responsiveness may also vary across institutional and
other contexts. Indeed, as Lax and Phillips (2012, 158)
note, “many of the largest debates in the state politics
literature involve which, if any, institutional features of
state government enhance or undercut the relationship
between policy and opinion.” We explore this possi-
bility by examining four sets of institutions that might
moderate state policy responsiveness.

The past eight decades have witnessed large changes
in the institutional structure of American democ-
racy, none more important than the 1960s-era disman-
tlement of suffrage restrictions, mainly in Southern
states (Key 1949; Mickey 2015). These restrictions both
changed the demographic and ideological composition
of the electorate and reduced voter turnout overall
(Kousser 1974; Springer 2014). As a result, one might
hope and expect that the elimination of undemocratic
institutions in the South led to greater responsiveness
to citizens’ policy preferences in those states. On the
other hand, there is recent evidence to suggest that
the one-party South was not obviously less respon-
sive to the eligible electorate than the two-party North
(Caughey forthcoming). Since the preferences of dif-
ferent social groups tend to move in parallel with one
another (Page and Shapiro 1992), dynamic responsive-
ness to one group often implies responsiveness to the
public as a whole (Stimson 2009). To the extent that
this is true, then the elimination of suffrage-restricting
institutions may not have had a substantial effect on
dynamic responsiveness in the South.

There are also reasons to believe that cam-
paign contribution limitations may influence policy

6 See Przeworski, Stokes, and Manin (1999, 8-9) on responsiveness as
the relationship between signals (expressions of public preferences)
and policies (authoritative government decisions).
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responsiveness by affecting politicians’ incentives
to focus on the preferences of the median voter.
Indeed, contributions from corporations and wealthy
individuals could incentivize elected officials to focus
more on their opinions than the opinion of the median
voter (Bartels 2008; Gilens 2012). We therefore expect
limits on campaign contributions to increase the
responsiveness of policy to public opinion. Several
previous studies have examined the direct effect of
campaign finance limits on state legislators’ ideology
(Barber 2016; La Raja and Schaffner 2015) and state
policy (Besley and Case 2003; Werner and Coleman
2013), but no previous study has examined the effect
of campaign finance rules on the responsiveness of
state policies to public opinion.

Another set of institutions that possibly improve re-
sponsiveness are reforms designed to enhance what
might be called citizen governance, such as direct
democracy and term limits. Direct democracy might do
so by giving citizens the ability to circumvent elected
officials and enact their preferred policy through the
ballot box (Matsusaka 2008). In addition, the threat of
the initiative may lead elected officials to change their
behavior to preempt future ballot measures (Gerber
1996). Finally, even if elected officials do not actively
seek to preempt future initiatives, the results of ini-
tiatives may help them learn about voter preferences
(Matsusaka 2008). Despite sound theoretical reasons
to expect that direct democracy might improve respon-
siveness, empirical studies of its effects have been am-
biguous.’

Term limits might increase responsiveness by induc-
ing greater turnover among legislators. This could lead
to the election of legislators who better reflect con-
stituents’ (current) preferences. On the other hand,
term limits could lead to shirking, particularly among
legislators not planning to seek another office (Clark
and Williams 2014). It could also lead to less expe-
rienced legislators, which might reduce their capacity
to assess and respond to public opinion. Term limits
may also reduce incentives to respond to public opin-
ion by limiting the value of a seat in the legislature
(Kousser 2005). There have been few empirical studies
of the effect of term limits on representation, but one
recent study finds that cross-sectional responsiveness
is stronger in states with term limits (Lax and Phillips
2012).

Finally, legislative professionalism may affect state
governments’ responsiveness to public opinion. Some
states, such as California, have very professional legis-
latures that resemble the U.S. Congress, whereas oth-
ers, such as Vermont, have part-time legislators that
meet for only a few weeks a year (Squire 1992, 2007).
Professional chambers can use their resources to assess
changes in mass opinion. Also, there are greater incen-

7 Some studies find that direct democracy enhances responsiveness,
at least in some policy areas (Arceneaux 2002; Gerber 1996; Mat-
susaka 2010), while other studies find that it has no effect on respon-
siveness (Monogan, Gray, and Lowery 2009; Lascher, Hagen, and
Rochlin 1996; Lax and Phillips 2009, 2012; Tausanovitch and War-
shaw 2014).
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tives for lawmakers in professional chambers to be re-
sponsive to the public to retain office (Maestas 2000).
As a result, we might expect states with more profes-
sionalized legislatures to be more responsive to public
opinion. Two recent studies find that states with higher
levels of legislative professionalism are more respon-
sive to public opinion (Pacheco 2013; Lax and Phillips
2012), while another recent study finds no effect on re-
sponsiveness (Lax and Phillips 2009).

MODELING STRATEGY

Achen (1978) argues that citizens’ influence over the
government can be measured by the expected differ-
ence in government outputs associated with a given
difference in the preferences of the average citizen—
that is, the regression slope, which he labels responsive-
ness.S Defined this way, responsiveness is a descriptive
quantity: it simply captures the covariation between cit-
izens’ preferences and governmental outputs. Due to
data limitations, most previous studies have focused
on this cross-sectional link between the mass public’s
policy preferences and government policy. But a ma-
jor problem with cross-sectional analyses of represen-
tation is that it is very difficult to rule out the possibility
that some third, unmeasured characteristic of states—
its political culture, for example —confounds the rela-
tionship between mass liberalism and policy liberal-
ism, or even the possibility that policy liberalism causes
mass liberalism.

The normative significance of responsiveness, how-
ever, largely hinges on whether the relationship is
causal —that is, on whether government outputs would
have differed had citizens’ preferences been different.’
Estimating responsiveness in a causal sense requires
isolating exogenous variation in citizens’ preferences, a
tall order indeed. Nevertheless, such causal inferences
can be made more credible by exploiting temporal vari-
ation in citizens’ preferences. As Stimson, MacKuen,
and Erikson (1995, 543) note, representation is a pro-
cess that is “inherently structured in time.” We there-
fore follow Stimson, MacKuen, and Erikson (1995) and
Soroka and Wlezien (2010) in examining the dynamic
relationship between mass liberalism and policy liber-
alism, accounting for policy liberalism’s recent history.

Where we depart from these authors is in our use of
TSCS data. A time-series—cross-sectional approach of-
fers considerable advantages over a purely time-series

8 More precisely, Achen (1978) defines responsiveness as both the
intercept and slope of the regression, where the intercept indexes
the “bias” of the electoral system (492) Since the intercept in our
application has no natural meaning, we focus only on the regression
slope, as do most studies of responsiveness. Achen also focuses on
the opinions of elected representatives rather than on policy out-
puts, but there is no difficulty in extending his conception of re-
sponsiveness to the latter. As noted by Achen and more recently by
Matsusaka (2001), greater responsiveness does not necessarily im-
ply government outputs more proximate to or congruent with public
preferences.

Y This is not to deny that responsiveness in a descriptive sense is also
interesting and important. At the very least, the empirical covariation
between preferences and policy provides a normative benchmark for
the representativeness of a political system.
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one. It enables us to estimate a dynamic panel model
that includes not only a lagged dependent variable
(LDV), as a typical time-series model would, but also
state and year fixed effects (FEs). The state and year
FEs enable us to rule out two threats to causal infer-
ence that time-series data alone cannot: time-invariant
state-specific confounders and year-specific shocks that
affect all states equally (Angrist and Pischke 2009).1
In substantive terms, the state FEs in particular can be
interpreted as capturing the policymaking bias unique
to each state. The inclusion of an LDV is also very im-
portant, however, for past policies are just the sort of
time-varying state-specific confounders that FEs alone
cannot account for.!! Including an LDV also enables
us to analyze how mass liberalism affects policy liber-
alism over both the short and the long term. In sum,
while our dynamic panel model cannot rule out all con-
founders of the opinion—policy relationship, it provides
a firmer basis for causal inference than either time-
series or cross-sectional analysis alone.

Before describing the details of data and measures,
we note a final important element of our empirical
strategy, which is to account for the measurement error
in our key variables. The main independent and depen-
dent variables in this study—mass liberalism and policy
liberalism in each issue domain—are latent quantities
whose values must be inferred rather than directly ob-
served. Measurement error in latent variables can bias
point estimates and standard errors. Thus, in all of our
regression analyses, we account for measurement er-
ror in these variables (as well as in PID) using a tech-
nique known as the “method of composition” or “prop-
agated uncertainty” (Tanner 1996, 52; Treier and Jack-
man 2008, 215-6; Kastellec et al. 2015, 791-2).1> The
main consequence of these adjustments is to attenuate
the estimated effects of mass liberalism by about one-
third relative to the unadjusted estimates (see Supple-
mentary Appendix E).

DATA AND MEASURES

This section describes the data and measures we use
in our analysis. For summary statistics on our key vari-
ables, see Supplementary Appendix C.

Mass Policy Preferences

Estimating the relationship between mass preferences
and state policies requires measures of each construct
for each state in each year. A major difficulty with ob-
taining such annual measures is that, although thou-
sands of Americans have been surveyed on their policy
preferences in each year since 1936, the specific survey

10 Dynamic panel models suffer from finite-sample bias (Nickell
1981), but when the number of time periods is large, as it is in our
case, the bias is a minor concern (Beck and Katz 2011).

11 State FEs explain only a small amount of additional variation once
lagged policy liberalism is controlled for. While an Ftest easily rejects
the hypothesis that state FEs add no explanatory power, a Lagrange
multiplier test yields ambiguous conclusions.

12 See Supplementary Appendix D for more details.

254

361

questions asked have been sparsely and unevenly dis-
tributed across time. Moreover, there are often small
samples available in any particular year, particularly
for smaller states. These challenges make it practically
impossible to examine policy-specific responsiveness at
the state level over any long time span. The most ambi-
tious existing effort is Pacheco’s (2013) analysis of the
responsiveness of state education and welfare spending
to public preferences for more spending, issues where
state-level polling has been particularly dense in the
period she covers (1977-2000). Even so, to address
sparse survey samples Pacheco smooths the state esti-
mates with multilevel regression coupled with a 5-year
moving average, which improves the reliability of es-
timates in smaller states but dampens yearly fluctua-
tions in state opinion (see also Pacheco 2011). Aside
from Pacheco (2013), all other studies have dealt with
the problem of sparse survey data by using proxies for
mass policy preferences derived from ideological self-
identification, presidential vote, or the roll-call records
of the state congressional delegation (e.g., Erikson,
Wright, and Mclver 1993; Levitt 1996; Berry et al. 1998).

We take an alternative approach: inferring the la-
tent policy liberalism of state publics by aggregat-
ing responses to many distinct policy questions across
many polls. We do so using a dynamic, hierarchical
group-level item-response model (Caughey and War-
shaw 2015; see Supplementary Appendix for more de-
tails). While conceptually similar to the estimates of
“public policy mood” estimated by Stimson (1991) at
the national level and by Enns and Koch (2013) in the
states, our mass liberalism measures differ from mood
in two respects.13 First, mood is a relative measure; it
captures whether the public wants more or less govern-
ment, relative to what is being currently provided. By
contrast, our mass liberalism estimates are based only
on policy questions that do not explicitly or implicitly
reference the policy status quo and are thus intended as
measures of absolute, not relative, liberalism. This is im-
portant because the overwhelming majority of survey
questions in our data pertain either to national policy
or to policy in the abstract, not state policies specifi-
cally. Our conception of mass liberalism as an absolute
measure is thus primarily a practical concession to the
available polling data.

A second difference is that we estimate mass liber-
alism separately for economic and social issues (com-
pare Treier and Hillygus 2009; Stimson, Thiébaut, and
Tiberj 2012).1* We do so because mass policy prefer-
ences across domains have exhibited distinct temporal

13 These works use Stimson’s Dyad Ratios algorithm to estimate
policy mood. McGann (2014) observes that the Dyad Ratios algo-
rithm has several unappealing features, most notably its ideologi-
cal asymmetry and its lack of a grounding in a coherent individual-
level model. As an alternative, he proposes a group-level IRT model
for national mood that is similar to the approach we take. Whereas
McGann (2014) captures only longitudinal variation, however, the
dynamic, hierarchical group-level IRT model accommodates cross-
sectional and over-time variation within a common framework.

14 We also considered estimating liberalism on racial issues as well,
but found that the relative paucity of survey questions in this domain
made it difficult to estimate racial liberalism over a long time span.
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dynamics and were, until recently, only weakly corre-
lated. This is true not only at the level of individuals,
whose lack of issue constraint is well known, but also
at the level of geographic or partisan groups, who typ-
ically exhibit much more ideological structure than in-
dividuals. Thus, while treating mass liberalism as uni-
dimensional is often a reasonable approximation in
contemporary American politics (see, e.g., Jessee 2009;
Tausanovitch and Warshaw 2013), the long time span
of our study makes it much less tenable.

To estimate mass liberalism in each domain, we
rely on a dataset of survey responses to over 300
domestic policy questions spread across nearly 1,000
public-opinion surveys fielded between 1936 and 2014.
Opverall, the responses of nearly 1.5 million distinct
individuals are represented in the data. This dataset
includes nearly all policy questions asked on U.S. na-
tional surveys in more than 1 year and the vast ma-
jority of questions asked for only a single year, par-
ticularly early in the time period when policy ques-
tions were sparse. It includes canonical academic sur-
veys, such as the American National Election Study
and the General Social Survey, as well as hundreds of
polls from commercial polling organizations such as
Gallup, CBS News/NYTimes, ABC News/Washington
Post, and many others. Out of the 3,846 state-years
in our dataset, 95% contain at least some opinion data
on social issues, and 98% contain at least some data on
economic opinion.

As noted above, we estimate economic and social
liberalism separately. The economic questions cover
issues such as taxes, social welfare, and labor regula-
tion. The social questions include ones about alcohol,
abortion, gay rights, women’s rights, school prayer, and
other cultural (but not racial) issues. To ensure the
comparability of our estimates over time, we use ques-
tion series with consistent question wording, substan-
tive meaning, and response categories as bridge items.
While no individual survey item is asked consistently
between 1936 and 2014, there are many survey ques-
tions that are asked consistently for shorter periods of
time. These items glue our estimates from one time pe-
riod together with our estimates for other time periods.
Since almost all these surveys also include a question
about PID, we use the same dataset to estimate the pro-
portions of Democrats, Republicans, and Independents
in each state-year.

To construct our measure of mass liberalism, we first
used a dynamic group-level IRT model to estimate
annual average liberalism in groups defined by state,
race, and urban residence."> Then, using data from the
U.S. Census (Ruggles et al. 2010), we poststratified the
group estimates to match the groups’ proportions in the
state population to produce estimates of average lib-
eralism in each state-year. Finally, to aid interpretabil-
ity of the estimates, we standardized them within each

15 We estimate the IRT model using the R package dgo (Dunham,
Caughey, and Warshaw 2016). Supplementary Appendix A provides
more details on the model estimation procedure and Supplementary
Appendix B provides evidence for the validity of the estimates.
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Monte Carlo iteration to have a mean of 0 and a vari-
ance of 1 across state-years.

Figure 1 maps our estimates of mass social and eco-
nomic liberalism in 1940, 1975, and 2010. The cross-
sectional patterns are generally quite sensible—New
York and Massachusetts are always among the most
liberal states, and states like Utah and South Dakota
among the most conservative. However, it is worth not-
ing that Southern states are typically more conserva-
tive on the social dimension than the economic di-
mension. Moreover, consistent with Erikson, Wright,
and Mclver’s (2006) conclusion that state publics have
changed relatively little in terms of ideological identifi-
cation, we find that mass policy liberalism in the states
has also remained fairly stable, shifting substantially in
only a few states. These exceptions include Vermont,
which has become more liberal on both dimensions, as
well as several Southern and Western states, such as
Idaho and Louisiana, which have become more con-
servative.

State Policies

We next require a measure of the liberalism of state
policies. For consistency with our domain-specific mea-
sures of mass liberalism, we separate state policy lib-
eralism by domain as well, using the measures of
economic and social policy liberalism estimated by
Caughey and Warshaw (2016). It is worth noting, how-
ever, that throughout the period we examine, there has
consistently been a much higher correlation between
the liberalism of states’ economic and social policies
than between the economic and social liberalism of
state mass publics.

These measures of domain-specific policy liberal-
ism are based on a total of nearly 150 individual state
policies. The scores are estimated using a dynamic
Bayesian factor-analytic model for mixed data, which
allows the inclusion of both continuous and ordinal in-
dicators of state policy.!® The policy dataset underlying
the policy liberalism scores is designed to include all
politically salient state policy outputs on which compa-
rable data are available for at least 5 years.” The eco-
nomic dimension covers a wide range of policy areas,
including social welfare (e.g., AFDC/TANF benefit lev-
els), taxation (e.g., income tax rates), labor (e.g., right-
to-work), and the environment (e.g., state endangered
species acts). The social dimension includes women’s
rights (e.g., jury service for women), morals legislation
(e.g., anti-sodomy laws), family planning (e.g., ban on
partial birth abortion), religion (e.g., public schools can

16 The model, which extends that of Quinn (2004),is dynamic in that
policy liberalism is estimated separately in each year and the policy-
specific intercepts (or “difficulties”) are allowed to drift over time.
If, instead, the intercepts are held constant, the policies of all states
are estimated to have become substantially more liberal, especially
before the 1980s. Each policy’s factor loading (or “discrimination”),
which captures how “ideological” the policy is, is held constant over
time.

17 Unlike many studies, the dataset explicitly excludes social out-
comes (e.g., infant mortality rates) as well as more fundamental gov-
ernment institutions (e.g., legislative term limits).
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FIGURE 1. Mass Liberalism by State, 1940-2010. Darker shading indicates more conservative
opinion. To accentuate the color contrasts, the estimates in this figure are standardized within year.

1940 1975 2010

(a) Mass Social Liberalism

1940 1975 2010

Wy W W

(b) Mass Economic Liberalism

post the Ten Commandments), criminal justice (e.g.,
death penalty), and drugs (e.g., marijuana decriminal-
ization).

Institutions

Our data on potential institutional moderators of dy-
namic responsiveness are drawn from various sources.
We obtained data on suffrage restrictions (poll taxes
and literacy tests) from Springer (2014). We drew our
data on campaign finance regulations (limits on the
contributions of individuals, corporations, and unions)
from a wide range of sources. These include state
statutes, academic analyses (Stratmann and Aparicio-
Castillo 2006; La Raja and Schaffner 2014), various edi-
tions of The Book of the States and the FEC’s Anal-
ysis of Federal and State Campaign Finance Law, and
other reference works (e.g., Ford 1955; Alexander and
Denny 1966). Data on reforms intended to enhance
citizen governance (direct democracy and term limits)
were obtained from Matsusaka (2008) and from the
National Conference of State Legislatures. There are
no existing measures of legislative professionalism that
span our entire time period.!® Thus, we construct a sim-
ple proxy for legislative professionalism using the natu-
ral log of the number of days that each state legislature
is in session during a 2-year period based on data from

18 This is largely due to the fact that data on staff and budgets are not
readily available before the 1970s.
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the The Book of the States."’ Data on the partisanship
of state officials comes from Klarner (2013).

RESPONSIVENESS: CROSS-SECTIONAL
AND DYNAMIC

We now turn to the relationship between mass liberal-
ism and the liberalism of government policies. We be-
gin with a cross-sectional analysis typical of most stud-
ies of responsiveness. Figure 2 plots the state-level re-
lationship between mass liberalism and policy liberal-
ism separately by policy domain (social and economic),
time period (before and since 1972), and region (South
and non-South). States’ mass and government liberal-
ism have been standardized within years and then av-
eraged across years within period, so these relation-
ships can be interpreted roughly as the average cross-
sectional responsiveness in each domain, period, and
region.

Figure 2 reveals several noteworthy patterns. First,
in the period before 1972, when disenfranchisement
and lack of partisan competition were still very much
live issues in Southern states, mass and government
policy liberalism were essentially uncorrelated within

19 Data on legislative days were missing for 15% of state-term dyads.
We linearly interpolated the (logged) missing values within states us-
ing the R package Amelia (Honaker, King, and Blackwell 2011). The
cross-sectional correlation between our measure of professionalism
and the more holistic measures from 1979, 1986, 1996, and 2003 in
Squire (2007) is 0.7
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Region, Era, and Issue Domain.

FIGURE 2. Cross-sectional Relationship between Mass and Government Policy Liberalism, by
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that region.?’ By contrast, in the more democratic non-
South, government policy liberalism has always had
a robust relationship with mass liberalism. The rela-
tionship in the non-South has strengthened somewhat
over time, with the correlation increasing from 0.6 to

20 Mickey (2015) argues that the democratization of the former Con-
federacy was not complete until 1972. For the classic critique of the
South’s one-party system, see chapter 14 of Key (1949).
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0.8 on both social and economic issues. (These correla-
tions and subsequent regression estimates are all cor-
rected for measurement error.) On social issues the
cross-sectional correlation has increased in the South
as well (to 0.6 in the post-1972 period), but the eco-
nomic policies of Southern states remain essentially
uncorrelated with public opinion as well as substan-
tially more conservative than those of non-Southern
states.

257



https://doi.org/10.1017/50003055417000533 Published online by Cambridge University Press

Devin Caughey and Christopher Warshaw

Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 366 of 446

statistically significant at the 10% level.

TABLE 1. Cross-sectional and dynamic responsiveness, by issue domain and region. XS =
pooled cross-sectional regression; FE = two-way fixed effects; LDV = lagged dependent variable;
DP = dynamic panel. In all specifications, year intercepts are allowed to vary by region. Standard
errors are clustered by state and are robust to autocorrelation. Variables are scaled to have a
standard deviation of 1. Estimates are corrected for measurement error. Bold coefficients are

DV: Domain-Specific Policy Liberalism (i)

Social Economic
XS FE LDV DP XS FE LDV DP
(1) ) 3) (4) (5) (6) (7) (8)
Mass Liberalism; _ 4 .867 .306 .043 .037 .637 .261 .023 .014
(.116) (.081) (.008) (.009) (.099) (.068) (.006) (.008)
Mass Lib;_ ; x South —.431 .269 —.025 —.011 —.688 —.287 -.017 —.006
(.203) (.168) (.015) (.023) (.138) (.091) (.013) (.015)
Policy Liberalism; _ 4 971 934 976 931
(.007) (.016) (.005) (.011)
Year x South FEs Yes Yes Yes Yes Yes Yes Yes Yes
State FEs No Yes No Yes No Yes No Yes
Observations 3,854 3,854 3,854 3,854 3,854 3,854 3,854 3,854
Adjusted R? 541 .801 973 973 541 .793 971 971

These regional differences in cross-sectional respon-
siveness can also be seen in columns (1) and (4) of
Table 1, which report estimates of cross-sectional re-
sponsiveness on social and economic issues, respec-
tively, averaged over the entire 19362014 period. All
the variables in this table are scaled within iteration to
have a standard deviation (SD) of 1 across state-years.
As the main effect of Mass Liberalism, _1 in column
(1) indicates, outside the South there is nearly a one-
to-one cross-sectional relationship between mass and
policy liberalism on social issues: a 1-SD difference on
one is associated with a 0.87-SD difference in the other.
On economic issues, the opinion—policy relationship in
the non-South is only modestly weaker. But as the in-
teractions with South show, cross-sectional responsive-
ness on social issues is about half as strong in the South
as in the non-South, and on economic issues is wholly
absent.

Quite a different conclusion emerges, however, if
we examine responsiveness from a dynamic rather
than cross-sectional perspective. A first cut at such
an over-time perspective is provided by columns
(2) and (5) of Table 1, which report the results of
specifications that include FEs for state as well as
year. These specifications capture the opinion—policy
relationship within states net of national trends, thus
eliminating the influence of time-invariant state-
specific confounders. The estimates indicate that, in
both regions, state-years in which mass liberalism was
higher than average for that state also tended to have
higher-than-average policy liberalism. Taken at face
value as causal estimates, the coefficients from the
two-way FE model are strikingly large. They imply
that in the non-South, a 1-SD change in mass liberalism
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has an immediate effect of 0.31 SDs on social policy
liberalism and 0.26 SDs on economic policy liberalism.
On economic issues, the opinion—policy relationship
again disappears in the South, but on social issues it is,
if anything, stronger than in the non-South.

These inferences, however, hinge on the standard as-
sumptions of two-way FE models, notably that there
are no state-specific time-varying confounders. One
very obvious such confounder is past state policies,
which influence future policies in the direct sense of
being path dependent and difficult to change. The re-
sponsiveness estimates in column (3) and (6), which
control for lagged policy liberalism instead of state FEs,
are an order of magnitude smaller in magnitude. As
indicated by the lag coefficients, policy liberalism in
both domains is powerfully predicted by its past val-
ues (though both lag coefficients are clearly less than 1,
indicating mean-reversion). Adding state FEs back in,
as in columns (4) and (8), shrinks the estimates only a
little further. Nevertheless, all specifications supply ev-
idence that non-Southern states are responsive to their
publics. Although the regional interactions in the dy-
namic panel models are statistically insignificant, we
also cannot reject the hypothesis of zero responsive-
ness in the South, especially on economic issues (we
explore this further in our discussion of moderators
below).

Consistent with our expectations regarding differ-
ences across policy domains, the substantive magnitude
of dynamic responsiveness appears to be greater on so-
cial than economic issues. Averaging across regions, the
dynamic panel model estimates a standardized opin-
ion effect of 0.035 (SE = 0.009) for social policy as
compared to 0.013 (0.007) for economic policy. That is,
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the estimated policy effect of a 1-SD difference in mass
opinion is almost three times as large on social issues
as on economic ones. Even on social issues, however,
the immediate effect of mass liberalism is still an order
of magnitude smaller than what the two-way FE esti-
mates naively imply?!

Due to policy liberalism’s strong persistence over
time, however, the long-term effects of mass liberalism
are much larger than the immediate effect. One way to
see this is to calculate the long-run multiplier of Mass
Liberalism, _ 1, which can be interpreted as the total ef-
fect of a permanent one-unit increase in mass liberal-
ism over all future time periods (De Boef and Keele
2008, 191). On social issues, the estimated long-run
multiplier of Mass Liberalism, _1 is 0.57 (SE = 0.16)
in the non-South and 0.38 (0.33) in the South. On eco-
nomic issues, the analogous estimates are 0.20 (0.11)
for the non-South and 0.12 (0.21) for the South. That
is, if the public of a non-Southern state suddenly be-
came 1 unit more liberal on social issues, we would
expect the state’s social policy liberalism to eventu-
ally settle at a new equilibrium 0.57 units above its old
equilibrium (assuming no national trends in social lib-
eralism).”? The effect would occur gradually, however.
It would take more than a decade, for example, for
50% of the long-run effect to be realized, and half a
century for 95% to be realized. Note that compared
to the immediate dynamic effects of Mass Liberalism,
the long-run effects are much closer in magnitude to
the cross-sectional relationships reported in Table 1.
This is consistent with the hypothesis that the strong
contemporaneous correlation between state policies
and opinion is the product of the long-term, gradual
accumulation of incremental policy responses to mass
preferences.

MECHANISMS: PARTISAN TURNOVER AND
ADAPTATION

As noted earlier, dynamic responsiveness to popular
preferences can occur by two main mechanisms: par-
tisan selection and adaptation. Partisan selection is
a two-step process. First, voters’ liberalism must af-
fect their probability of electing candidates of one
party over another. Second, the newly elected officials
must implement different policies than their opponents
would have. In short, if greater liberalism in the pub-
lic causes the election of more Democrats, and elect-
ing more Democrats causes policies to become more
liberal, then partisan selection mediates the effect of
opinion on policy. Adaptation, by contrast, is that por-
tion of dynamic responsiveness not mediated by the
selection of candidates of one party or another, but
rather is the result of officials in each party responding
directly to shifts in public sentiment. In sum, evaluating
the relative importance of partisan selection and adap-

21 Supplementary Appendix G shows the robustness of these results
to other model specifications.

22 This equilibrium is the point at which the effect of Mass Liberal-
ism is exactly counterbalanced by the mean-reverting impact of the
lagged dependent variables.
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tation entails estimating three causal effects: the effect
of mass liberalism on party control of government, the
effect of party control on policy liberalism, and the ef-
fect of mass liberalism on policy liberalism with party
control held constant.

We begin our empirical analysis with the first effect,
that of mass liberalism on party control. To measure
the latter concept, we create indicators for whether the
Democratic Party controls the governorship, the lower
house of the state legislature, and the upper house. We
combine these indicators into a single summative in-
dex of Democratic Control, normalized to range from
0 to 1.2 Except in rare circumstances, Democratic Con-
trol can change only in years following state elections,
which in all but four states occur in even years. We
therefore subset to years that follow a state house elec-
tion, estimating the effect on Democratic Control of
mass liberalism in the preceding election year.

Table 2 summarizes the results of this analysis,
which employs a dynamic panel specification similar
to Table 1. As indicated by the coefficients for Denio-
cratic Control; _ 1 in the bottom row, the partisan com-
position of the legislature is moderately autocorre-
lated, but not nearly as much so as policy, suggesting a
fairly strong tendency towards alternation in party con-
trol over time.* More relevant to our purposes here,
the first and second rows of Table 2 show that Mass
Liberalism, _ 1 (that is,in the most recent election year)
has a modest effect on changes in party control. A 1-SD
difference in mass social liberalism increases Demo-
cratic Control, by 0.05 (column 1), and an analogous in-
crease in economic liberalism does so by 0.02 (column
2), though the 95% confidence interval of the latter es-
timate includes zero. When mass social and economic
liberalism are included in the same specification (col-
umn 3), their estimated coefficients remain stable, and
their sum (0.06, SE =0.02) remains clearly positive.

One potential concern with these results is that the
apparent effect of mass liberalism may be confounded
by Democratic PID. That is, the proportion of Demo-
cratic identifiers in the public may affect both mass
liberalism and voters’ willingness to elect Democrats.
Column (4) assesses this possibility by controlling for
Mass Democratic PID, _,,the year before mass liberal-
ism is measured. Mass Democratic PID, _, clearly has a
powerful effect on Democratic Control,, increasing the
proportion of government controlled by Democrats by
0.11 for each SD change* Accounting for mass PID
reduces the magnitude and statistical significance of
both mass liberalism coefficients, to the point where the

23 We focus on legislative control rather than seat share because, in
dynamic models, the Democratic share of all legislative seats is not
a significant predictor of policy liberalism. Controlling for legislative
seat share does not qualitatively affect our conclusions.

24 This is consistent with the finding that a party that narrowly
wins the governorship (Folke and Snyder 2012) or state legislature
(Feigenbaum, Fouirnaies, and Hall 2017) tends to lose seats in the
next election.

25 These estimates account for measurement error in the PID esti-
mates. Note that Mass Democratic PID; _ , cannot affect Democratic
Control, _ 1 because the latter is determined by the election in year ¢
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TABLE 2. Effect of mass policy preferences and partisanship on partisan turnover.
The data have been subsetted to years following state house elections, which in
most states are odd years. Standard errors are clustered by state and are robust to
autocorrelation. The Democratic Control Index ranges from 0 to 1. Other variables
are scaled to have a standard deviation of 1 across state-years.

DV: Democratic Control Index (1)

1

) @) (4)

Mass Social Lib;_ 4 .048 046 .021
(.018) (.017) (.017)
Mass Econ Lib; _ 1 .018 .012 —.0003
(.014) (.013) (.014)
Mass Dem PID; _ » 107
(.015)
Dem Control; _ 1 .656 .660 .651 .562
(.040) (.037) (.037) (.032)
Year FEs Yes Yes Yes Yes
State FEs Yes Yes Yes Yes
Observations 1,688 1,688 1,688 1,436
Adjusted R? 710 .708 .710 719

estimated effect of mass economic liberalism is essen-
tially zero. Clearly, mass partisanship is a much more
powerful predictor of partisan turnover than is mass
liberalism.

Nevertheless, together the preceding analyses sug-
gest that mass liberalism does increase the odds that
the Democrats will control state government.?® For
partisan selection to be a mechanism of dynamic re-
sponsiveness, however, the partisan composition of
the government must also affect the liberalism of
state policies. As many classic studies of state politics
emphasize, the cross-sectional relationship between
Democratic control and policy liberalism is actually
close to 0, or even negative (e.g., Erikson, Wright, and
Mclver 1993). But more recent analyses employing
panel and RD designs have confirmed that Democratic
control of the governorship or legislature modestly
increases the liberalism of state policies (e.g., Brown
1995; Caughey, Warshaw, and Xu 2017).

We replicate this latter finding in columns (1) and
(5) of Table 3, which show the effect of Democratic
Control, on Policy Liberalism, in the economic and so-
cial domains, respectively. (For this analysis we use the
full sample of years.) In both domains, going from full
Republican to full Democratic control of the elected
branches increases domain-specific policy liberalism in
that year by 0.05-0.07 SDs’ Such complete switches
in party control are rare, however. The SD of Demo-

26 In supplementary analyses, we found a fair degree of heterogene-
ity in these estimates across time and region. As in the responsiveness
analyses reported in the next section, we found that mass liberalism’s
effect on Democratic control was unambiguously positive only for
non-Southern states in the era since 1972.

27 These dynamic-panel estimates are similar in magnitude to the
electoral RD estimates of the effects of Democratic governors and
state legislatures reported in Caughey, Warshaw, and Xu (2017).
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cratic control is 0.39, which corresponds to a shift in ap-
proximately one of the three government institutions
that compose the index. By this standard, the effect of
Democratic control is roughly comparable to that of
mass liberalism. The standardized effect of Democratic
control is 0.02 for social policy and 0.03 for economic,
about the same size as the standardized effect of mass
liberalism in each domain.

To assess the degree to which the effect of opinion
on policy is mediated by party control (that is, through
the mechanism of partisan selection), we rely on three
complementary analyses. The first is to simply multiply
the estimated effects of mass liberalism on Democratic
control and Democratic control on policy liberalism.
This method estimates the mediated effect to be 0.0027
(SE = 0.0011) for social policy and 0.0013 (0.0010) for
economic. These estimates are about 7-11% of the to-
tal effects of mass liberalism reported in columns (2)
and (6) of Table 3. Similar results are obtained if we
use a different method: subtracting the controlled di-
rect effect of Mass Liberalism, _ | (column 3/7) from its
estimated total effect (column 2/6).%8

Finally, the same basic pattern appears if we hold
Democratic control fixed by design rather than through
statistical control. We do this by comparing dynamic
responsiveness in years that follow an election, when
party control could conceivably change, with years
not following an election, when it will generally be
the same as in the previous year. Responsiveness in
years where only adaptation is possible is captured by
the coefficients labeled “Mass Lib, _1 (No Elec, _1)”
in columns (4) and (8). Responsiveness on economic
issues is estimated to be slightly stronger after an

28 The results are qualitatively identical if we also control for Demo-
cratic seat share in the legislature.
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TABLE 3. Partisan selection and adaptation as mechanisms of dynamic responsiveness.
Standard errors are clustered by state and are robust to autocorrelation. The Democratic Control
Index ranges from 0 to 1. Other variables are scaled to have a standard deviation of 1 across
state-years. Bold coefficients are significant at the 10% level.
DV: Domain-Specific Policy Liberalism (1)
Social Economic
(1) @) @) (4) ®) (6) 7) 8
Dem Control; .056 .049 .070 .069
(.011) (.010) (.012) (.012)
Mass Lib; _ 4 .034 .029 .012 .011
(.008) (.009) (.007) (.007)
Mass Lib;_ 1 (No Elec;_+) .037 .009
(-009) (.008)
Mass Lib;_ 1 (Elec;_ 1) .030 .015
(.010) (.009)
Policy Lib; _ 4 944 941 .937 941 922 .930 918 931
(.013) (.013) (.014) (.014) (.012) (.012) (.012) (.012)
Year FEs Yes Yes Yes Yes Yes Yes Yes Yes
State FEs Yes Yes Yes Yes Yes Yes Yes Yes
Observations 3,632 3,854 3,632 3,854 3,632 3,854 3,632 3,854
Adjusted R? 973 973 974 973 .971 971 972 .971

election, but the opposite is true for social issues. The
economic estimates lose also statistical significance
when we split the sample. The essential point, however,
is that the coefficient estimates for election and non-
election years are very similar to each other and to their
counterparts in columns (3) and (7).

Given the imprecision of the mediation estimates
and the strong assumptions required to interpret them
causally, we should not focus too much on their exact
magnitude. It is nevertheless striking how little support
the mediation analyses provide for partisan selection
as a mechanism of responsiveness. This is true not be-
cause party control has no policy effects—they are in
fact quite large and robust—but rather because mass
liberalism is only weakly related to shifts in party con-
trol. These results thus leave substantial scope for re-
sponsiveness in the absence of changes in party con-
trol. It is also worth noting that the final analysis, by ex-
amining nonelection years separately, implicitly holds
constant each party’s internal composition as well as
the between-party balance of power. The fact that this
analysis yields results very similar to those from con-
trolling explicitly for party control suggests that within-
party turnover does not account for much of dynamic
responsiveness.?’ Thus, while we cannot determine ex-
actly how important within-party turnover is, the ev-
idence supports the hypothesis that the adaptation
of reelection-motivated incumbents to shifts in public
sentiment is an important, and perhaps the dominant,
mechanism of responsiveness.

29 If it did, we would expect the effect of mass liberalism in years
following an election to be substantially larger than the effect in all
years conditional on party control.
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HETEROGENEITY: TIME, REGION, AND
INSTITUTIONS

In addition to operating through multiple mechanisms,
dynamic responsiveness may also be stronger under
certain conditions than others. In other words, there
may be factors that moderate the effect of opinion on
policy. Here we examine six such factors: time, region,
suffrage restrictions, campaign contribution limits, re-
forms designed to enhance citizen participation in gov-
ernment, and legislative professionalism. Unlike time
and region, the last four moderators are institutions
that could potentially be manipulated to influence the
quality of responsiveness. We emphasize, however, that
the interaction effects in the analysis below are purely
correlational, and nothing about the research design
ensures that the effects are not confounded by other
attributes of the states where these institutions were
adopted. Moreover, an increase in responsiveness due
to a particular institution does not necessarily imply
that it makes policy more congruent with mass prefer-
ences (Matsusaka 2001). Instead, greater responsive-
ness could indicate overreactions to constituent pref-
erences (Erikson, Wright, and Mclver 1993, 93-4).
That being said, it is nonetheless interesting and im-
portant to assess whether and how dynamic respon-
siveness differs across contexts. The first context we
examine is historical era. Has dynamic responsiveness
increased over time? The answer seems to be yes

30 This conclusion relies on the assumption that the mass and pol-
icy liberalism scales are comparable across years. We believe this
assumption is more plausible for these measures than for other
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TABLE 4. Moderators of dynamic responsiveness. Standard errors are clustered by state and are
robust to autocorrelation. Continuous variables are scaled to have a standard deviation of 1 across
state-years. Bold coefficients are significant at the 10% level.
DV: Domain-Specific Policy Liberalism ()
Social Economic
(1) (2) 3) (4) (5) (6)
Mass Liberalism; _ 4 .040 .040 .049 .017 .021 .020
(.009) (.009) (.013) (.008) (.008) (.009)
Mass Lib;_ 1 x Pre-1972 —.035 —.021 —.030 —.019 —.022 —.020
(.016) (.018) (.023) (.012) (.013) (.014)
Mass Lib;_ 1 x South —.020 —.010 —.019 —.024
(.013) (.020) (.012) (.014)
Mass Lib;_ 1 x Pre-1972 x South —.017 —.030 .019 .027
(.036) (.041) (.020) (.023)
Suffrage Restriction .017 .003
(.013) (.014)
Suff Restrict x Mass Lib;_ 4 .010 —.0004
(.019) (.012)
Contribution Limits —.001 —.0003
(.003) (.004)
Contrib Limit x Mass Lib; _ 4 .001 .004
(.003) (.003)
Citizen Government —.008 —.004
(.017) (.015)
Citizen Gov't x Mass Lib; _ 4 —.001 .008
(.010) (.008)
Legislative Days (Logged) .007 —.009
(.009) (.006)
Leg Days x Mass Lib;_ 4 .001 —.007
(.009) (.007)
Policy Liberalism; _ .936 .933 921 .929 926 .920
(.014) (.014) (.018) (.013) (.013) (.015)
Year FEs Yes Yes Yes Yes Yes Yes
State FEs Yes Yes Yes Yes Yes Yes
Observations 3,854 3,854 3,552 3,854 3,854 3,552
Adjusted R? 973 .973 .969 971 .971 .970
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We can see this most clearly in columns (1) and (4)
of Table 4, which interact Mass Liberalism, _ 1 with an
indicator for years before 1972. On both social and
economic issues, dynamic responsiveness appears to be
stronger after 1972. In fact, the point estimates for the
earlier period are close to 0.

commonly used latent scales. What bridges NOMINATE scores be-
tween congresses, for example, is not repeated votes on the same
bills, but rather assumptions about whether and how members
of Congress change ideologically over time (Poole and Rosenthal
2007). By contrast, the bridging assumption in our analysis is that
the discrimination parameters of survey questions and state poli-
cies repeated across years are constant over time. That is, the degree
to which a question or policy distinguishes liberal and conservative
states is assumed to be the same in every year. This is the same as-
sumption that is implicitly invoked by studies that compare respon-
siveness on a single issue over time. Supplementary Appendix F pro-
vides further evidence that these results are not driven by differential
measurement error across time.
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Why might dynamic responsiveness have increased
over time? One natural hypothesis is that it was driven
by the democratization of the South, which was not
fully democratic until the early 1970s (Mickey 2015).
Surprisingly, we actually find little firm evidence for this
conjecture. This can be seen in columns (2) and (5),
which include a three-way interaction between mass
liberalism, era, and region. The estimates in the sec-
ond row, which now capture temporal differences in
the non-South only, are of similar magnitude to those
in columns (1) and (4). The coefficients in the third
row indicate that responsiveness has been lower in
the South even in the post-1972 period. Moreover, the
triple interaction in the fourth row provides no firm
evidence that the regional gap in dynamic responsive-
ness was once larger than it is now. In fact, column
(5) seems to suggest that, on economic issues, South-
ern and non-Southern states were once about equally
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(un)responsive, whereas in recent years dynamic re-
sponsiveness has increased in the non-South but not in
the South.3!

One possible response to this puzzling finding is that
undemocratic institutions such as poll taxes were not
confined to Southern states, nor did all Southern states
employ these devices over the entire pre-1972 period.
It would be better, therefore, to examine the moderat-
ing effects of suffrage restrictions directly. By the same
token, states have adopted numerous other reforms de-
signed to limit the influence of money in politics and
enhance citizens’ participation in policymaking. State
legislatures have also generally become more profes-
sionalized over time, though at different rates, and this
too may have influenced responsiveness.

To assess these possibilities, we examine whether the
effect of Mass Liberalism, _ 1 is moderated by three in-
dices of related policies —suffrage restrictions (poll tax
and literacy test), campaign contribution limits, and cit-
izen governance (direct democracy and term limits) —
and by the number of days a legislature spends in ses-
sion (a proxy for professionalism). We present the anal-
ysis of these policies as indices (all centered at 0) to
ameliorate the multiplicity problem of testing many in-
teraction effects. On the whole, we find little evidence
that any of the institutions we consider moderate the
effect of opinion on policy. Controlling for era and re-
gion, none of eight index interactions is statistically sig-
nificant. 3 Essentially the same picture emerges if we
analyze each institution individually (see Supplemen-
tary Appendix H).>?

In sum, our main findings are that the dynamic effect
of opinion on policy is definitely stronger in the present
era than it was before 1972, and that,in the modern era,
dynamic responsiveness seems to be stronger in non-
Southern states. We find little evidence that any institu-
tion that we examined moderates dynamic responsive-
ness. Given that the interaction effects are essentially
correlational estimates, however, we should not draw
firm conclusions either way about the causal effect of
these institutions. It is possible, for example, that re-
forms such as contribution limits are implemented pre-
cisely to counteract a particularly unresponsive state
government, masking these reforms’ positive effects.
Thus, while our results suggest that previous studies
may overstate the responsiveness-enhancing effects of

31 However, when we subsample our opinion data to ensure equal
sample sizes across time and rerun the models in Table 4, the re-
sults suggest that, on economic issues, responsiveness has increased
roughly equally across regions (see Online Appendix F). We thus
view these regional differences with some skepticism.

32 Controlling for mass liberalism’s interactions with era and region
is important because the latter strongly predict the likelihood of
adopting the reforms we consider and thus proxy for the numerous
other factors that vary across time and geography that might con-
found the institutional interactions. However, if we drop these con-
trols, we do find some suggestive evidence consistent with the hy-
potheses that campaign finance regulations and citizen governance
reforms may enhance responsiveness on economic issues.

33 We find suggestive evidence that union contribution bans might
increase responsiveness on the economic domain. But we find no
other significant effects for other individual institutions.
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these institutional reforms, this is clearly an area where
more research is needed.

DISCUSSION

What do our findings suggest about the character and
functioning of American democracy? At the most ba-
sic level, they indicate that state policymaking responds
to mass policy preferences, though more strongly on
social than economic issues and more so now than in
the past. Given the particularly high barriers to respon-
siveness in state politics—limited state control over
some policies, the competitive constraints of federal-
ism, citizens’ inattentiveness to state politics—this fact
alone should provide a counterweight to more pes-
simistic accounts of American democracy. Our results
also call into question an emerging scholarly sense, ap-
proaching a consensus, that partisan selection is the
dominant if not exclusive means by which voters af-
fect government policies. Manifestations of this quasi-
consensus can be seen in theoretical work that stresses
candidates’ inability to commit to moderate policies
(e.g.,Alesina 1988; Besley and Coate 1997), causal anal-
yses that find little evidence of adaptation or conver-
gence in Congress (e.g., Lee, Moretti, and Butler 2004;
Fowler and Hall 2016), and studies that emphasize the
“leapfrog” nature of representation in the contempo-
rary United States (e.g., Bafumi and Herron 2010; Lax
and Phillips 2012). By contrast, our finding that adap-
tation is a major and perhaps the dominant mecha-
nism of responsiveness is consistent with classic stud-
ies that emphasize politicians’ attentiveness to public
sentiment and their capacity and incentives to adapt to
shifts in mass opinion (e.g., Mayhew 1974; Arnold 1990;
Stimson, MacKuen, and Erikson 1995).

It should be emphasized that partisan selection is a
comparatively minor mechanism of responsiveness not
because party control has no policy effects, but rather
because mass policy preferences explain relatively lit-
tle of the variation in party fortunes. In other words,
both public opinion and party control affect state poli-
cies, but variation in one is not strongly related to the
other. This suggests an important qualification to the
dim view, expressed by Achen and Bartels (2016) and
others, that the apparently weak relationship between
mass liberalism and partisan fortunes implies that cit-
izens have little influence over government policies.
Rather, mass liberalism and party control seem to ex-
ert fairly independent, and roughly equally important,
effects on policy change. This pattern is consistent with
Erikson et al.’s (1993) “statehouse democracy” model,
in which the platforms of Democratic and Republican
parties in a given state diverge from one another (re-
sulting in partisan effects on policy) but are roughly
centered on the state’s median voter (resulting in adap-
tation). Contrary to some fears, however, neither party
control nor mass liberalism seems to cause dramatic
swings in policymaking. Even a full switch in party
control, for example, changes policy liberalism in the
short term by less than a tenth of an SD. In general,
large shifts in policy liberalism occur only through the
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compounding of many small responses to party con-
trol and mass preferences. It is the cumulation of such
incremental changes over many decades that arguably
accounts for the strong cross-sectional relationship be-
tween opinion and policy.

In these respects, then, our findings provide some
reassurance regarding the health of American democ-
racy. In other respects, however, our analyses are in-
determinate or even pessimistic. First, since our mea-
sures of mass and state policy liberalism are not on
the same scale, we cannot directly evaluate whether
state policies are congruent with mass preferences at
any given moment (cf. Achen 1978; Matsusaka 2001;
Lax and Phillips 2012). In particular, the fact that state
policymaking is responsive on the margin does not pre-
clude the existence of ideological bias in state poli-
cies. Indeed, the persistent gap in policy liberalism be-
tween Southern and non-Southern states with similar
mass publics (see Figure 2) implies that the policies of
at least one set of states are systematically biased in a
liberal or conservative direction. Relatedly, our results
do not rule out the possibility of differential respon-
siveness across subsets of the population, such as racial
minorities or the poor (e.g., Gilens 2012). Finally, our
analysis of institutional moderators, though hardly the
final word on the subject, suggests little reason for faith
in institutional reforms, at least among those that have
been widely implemented at the state level, as a means
of increasing (or decreasing) dynamic responsiveness.

SUPPLEMENTARY MATERIAL

To view supplementary material for this article, please

visit https://doi.org/10.1017/S0003055417000533.
Replication material can be found on Dataverse at

https://doi.org/10.7910/DVN/K3QWZW.
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SB184

ENROLLED, An Act,

Relating to public health; to prohibit the
performance of a medical procedure or the prescription of
medication, upon or to a minor child, that is intended to
alter the minor child's gender or delay puberty; to provide
for exceptions; to provide for disclosure of certain
information concerning students to parents by schools; and to
establish criminal penalties for violations; and in connection
therewith would have as its purpose or effect the requirement
of a new or increased expenditure of local funds within the
meaning of Amendment 621 of the Constitution of Alabama of
1901, as amended by Amendment 890, now appearing as Section
111.05 of the Official Recompilation of the Constitution of
Alabama of 1901, as amended.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. This act shall be known and may be cited
as the Alabama Vulnerable Child Compassion and Protection Act
(V-CAP) .

Section 2. The Legislature finds and declares the
following:

(1) The sex of a person is the biological state of

being female or male, based on sex organs, chromosomes, and
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endogenous hormone profiles, and is genetically encoded into a
person at the moment of conception, and it cannot be changed.

(2) Some individuals, including minors, may
experience discordance between their sex and their internal
sense of identity, and individuals who experience severe
psychological distress as a result of this discordance may be
diagnosed with gender dysphoria.

(3) The cause of the individual's impression of
discordance between sex and identity is unknown, and the
diagnosis is based exclusively on the individual's self-report
of feelings and beliefs.

(4) This internal sense of discordance is not
permanent or fixed, but to the contrary, numerous studies have
shown that a substantial majority of children who experience
discordance between their sex and identity will outgrow the
discordance once they go through puberty and will eventually
have an identity that aligns with their sex.

(5) As a result, taking a wait-and-see approach to
children who reveal signs of gender nonconformity results in a
large majority of those children resolving to an identity
congruent with their sex by late adolescence.

(6) Some in the medical community are aggressively
pushing for interventions on minors that medically alter the

child's hormonal balance and remove healthy external and
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internal sex organs when the child expresses a desire to
appear as a sex different from his or her own.

(7) This course of treatment for minors commonly
begins with encouraging and assisting the child to socially
transition to dressing and presenting as the opposite sex. In
the case of prepubertal children, as puberty begins, doctors
then administer long-acting GnRH agonist (puberty blockers)
that suppress the pubertal development of the child. This use
of puberty blockers for gender nonconforming children is
experimental and not FDA-approved.

(8) After puberty blockade, the child is later
administered "cross-sex" hormonal treatments that induce the
development of secondary sex characteristics of the other sex,
such as causing the development of breasts and wider hips in
male children taking estrogen and greater muscle mass, bone
density, body hair, and a deeper voice in female children
taking testosterone. Some children are administered these
hormones independent of any prior pubertal blockade.

(9) The final phase of treatment is for the
individual to undergo cosmetic and other surgical procedures,
often to create an appearance similar to that of the opposite
sex. These surgical procedures may include a mastectomy to
remove a female adolescent's breasts and "bottom surgery" that

removes a minor's health reproductive organs and creates an
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artificial form aiming to approximate the appearance of the
genitals of the opposite sex.

(10) For minors who are placed on puberty blockers
that inhibit their bodies from experiencing the natural
process of sexual development, the overwhelming majority will
continue down a path toward cross-sex hormones and cosmetic
surgery.

(11) This unproven, poorly studied series of
interventions results in numerous harmful effects for minors,
as well as risks of effects simply unknown due to the new and
experimental nature of these interventions.

(12) Among the known harms from puberty blockers is
diminished bone density; the full effect of puberty blockers
on brain development and cognition are yet unknown, though
reason for concern is now present. There is no research on the
long-term risks to minors of persistent exposure to puberty
blockers. With the administration of cross-sex hormones comes
increased risks of cardiovascular disease, thromboembolic
stroke, asthma, COPD, and cancer.

(13) Puberty blockers prevent gonadal maturation and
thus render patients taking these drugs infertile. Introducing
cross-sex hormones to children with immature gonads as a
direct result of pubertal blockade is expected to cause
irreversible sterility. Sterilization is also permanent for

those who undergo surgery to remove reproductive organs, and
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such persons are likely to suffer through a lifetime of
complications from the surgery, infections, and other
difficulties requiring yet more medical intervention.

(14) Several studies demonstrate that hormonal and
surgical interventions often do not resolve the underlying
psychological issues affecting the individual. For example,
individuals who undergo cross-sex cosmetic surgical procedures
have been found to suffer from elevated mortality rates higher
than the general population. They experience significantly
higher rates of substance abuse, depression, and psychiatric
hospitalizations.

(15) Minors, and often their parents, are unable to
comprehend and fully appreciate the risk and life
implications, including permanent sterility, that result from
the use of puberty blockers, cross-sex hormones, and surgical
procedures.

(16) For these reasons, the decision to pursue a
course of hormonal and surgical interventions to address a
discordance between the individual's sex and sense of identity
should not be presented to or determined for minors who are
incapable of comprehending the negative implications and
life-course difficulties attending to these interventions.

Section 3. For the purposes of this act, the

following terms shall have the following meanings:
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(1) MINOR. The same meaning as in Section 43-8-1,
Code of Alabama 1975.

(2) PERSON. Includes any of the following:

a. Any individual.

b. Any agent, employee, official, or contractor of
any legal entity.

c. Any agent, employee, official, or contractor of a
school district or the state or any of its political
subdivisions or agencies.

(3) SEX. The biological state of being male or
female, based on the individual's sex organs, chromosomes, and
endogenous hormone profiles.

Section 4. (a) Except as provided in subsection (b),
no person shall engage in or cause any of the following
practices to be performed upon a minor if the practice is
performed for the purpose of attempting to alter the
appearance of or affirm the minor's perception of his or her
gender or sex, 1f that appearance or perception is
inconsistent with the minor's sex as defined in this act:

(1) Prescribing or administering puberty blocking
medication to stop or delay normal puberty.

(2) Prescribing or administering supraphysiologic
doses of testosterone or other androgens to females.

(3) Prescribing or administering supraphysiologic

doses of estrogen to males.
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(4) Performing surgeries that sterilize, including
castration, vasectomy, hysterectomy, oophorectomy,
orchiectomy, and penectomy.

(5) Performing surgeries that artificially construct
tissue with the appearance of genitalia that differs from the
individual's sex, including metoidioplasty, phalloplasty, and
vaginoplasty.

(6) Removing any healthy or non-diseased body part
or tissue, except for a male circumcision.

(b) Subsection (a) does not apply to a procedure
undertaken to treat a minor born with a medically verifiable
disorder of sex development, including either of the
following:

(1) An individual born with external biological sex
characteristics that are irresolvably ambiguous, including an
individual born with 46 XX chromosomes with virilization, 46
XY chromosomes with under virilization, or having both ovarian
and testicular tissue.

(2) An individual whom a physician has otherwise
diagnosed with a disorder of sexual development, in which the
physician has determined through genetic or biochemical
testing that the person does not have normal sex chromosome
structure, sex steroid hormone production, or sex steroid
hormone action for a male or female.

(c) A violation of this section is a Class C felony.
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Section 5. No nurse, counselor, teacher, principal,
or other administrative official at a public or private school
attended by a minor shall do either of the following:

(1) Encourage or coerce a minor to withhold from the
minor's parent or legal guardian the fact that the minor's
perception of his or her gender or sex is inconsistent with
the minor's sex.

(2) Withhold from a minor's parent or legal guardian
information related to a minor's perception that his or her
gender or sex 1s inconsistent with his or her sex.

Section 6. Except as provided for in Section 4,
nothing in this act shall be construed as limiting or
preventing psychologists, psychological technicians, and
master's level licensed mental health professionals from
rendering the services for which they are qualified by
training or experience involving the application of recognized
principles, methods, and procedures of the science and
profession of psychology and counseling.

Section 7. Nothing in this section shall be
construed to establish a new or separate standard of care for
hospitals or physicians and their patients or otherwise
modify, amend, or supersede any provision of the Alabama
Medical Liability Act of 1987 or the Alabama Medical Liability
Act of 1996, or any amendment or judicial interpretation of

either act.
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Section 8. If any part, section, or subsection of
this act or the application thereof to any person or
circumstances is held invalid, the invalidity shall not affect
parts, sections, subsections, or applications of this act that
can be given effect without the invalid part, section,
subsection, or application.

Section 9. This act does not affect a right or duty
afforded to a licensed pharmacist by state law.

Section 10. Although this bill would have as its
purpose or effect the requirement of a new or increased
expenditure of local funds, the bill is excluded from further
requirements and application under Amendment 621, as amended
by Amendment 890, now appearing as Section 111.05 of the
Official Recompilation of the Constitution of Alabama of 1901,
as amended, because the bill defines a new crime or amends the
definition of an existing crime.

Section 11. This act shall become effective 30 days
following its passage and approval by the Governor, or its

otherwise becoming law.
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President and Presiding Officer of the Senate

Speaker of the House of Representatives

SB184

Senate 23-FEB-22
I hereby certify that the within Act originated in and passed
the Senate, as amended.

Patrick Harris,

Secretary.
House of Representatives
Passed: 07-APR-22
By: Senator Shelnutt
Page 10

384



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 386 of 446

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

BRIANNA BOE, individually and on
behalf of her minor son, MICHAEL
BOE; et al.,
Plaintiffs,
and
UNITED STATES OF AMERICA,
Plaintiff-Intervenor,
V.
STEVE MARSHALL, in his official
capacity as Attorney General of the

State of Alabama; et al.,

Defendants.
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Honorable Liles C. Burke
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I, Devin Caughey, PhD, hereby declare and state as follows:

1. I have been retained by counsel for the United States (U.S.) as an
expert in connection with the above-captioned litigation.

2. I have actual knowledge of the matters stated in this report. If called to
testify in this matter, I would testify truthfully and based on my expert opinion.

3. [ am a professor of political science at the Massachusetts Institute of
Technology. I hold a B.A. in History from Yale University, an M.Phil. in
Historical Studies from Cambridge University, and an M.A. and Ph.D. in Political
Science from the University of California—Berkeley. My M.Phil. and Ph.D.
dissertations focused on the politics of the American South in the early to mid-
twentieth century.

4. As a professor of political science at MIT, I teach undergraduate and
PhD-level classes on American politics (e.g., American Political Institutions),
research design (e.g., Political Science Scope and Methods), and statistics (e.g.,
Bayesian Measurement Models).

5. I have published 17 peer-reviewed articles and three academic books,
primarily on topics related to U.S. state and national politics as well as political
methodology. My first book, The Unsolid South (Princeton University Press,
2018), examined public opinion, electoral competition, and congressional

representation in the one-party South. My third, Dynamic Democracy (with
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Christopher Warshaw, University of Chicago Press, 2022), analyzed the dynamic
interplay between public opinion and state policymaking between the 1930s and
2020s.

6. My work in these areas has been the recipient of numerous awards,
including the American Political Science Association (APSA) awards for best
dissertation on politics and history, best article on state politics and policy, and best
books on state politics and policy and on political organizations and parties.

7. I have served in various leadership positions in my field. [ am a
member of the executive councils of APSA’s State Politics and Policy Section as
well as its Politics and History Section. I serve on the advisory board of the
Consortium on American Political Economy. I am also currently co-editor of The
Forum: A Journal of Applied Research in Contemporary Politics.

8. The information provided regarding my professional background,
experiences, publications, and presentations is detailed in my curriculum vitae
(CV), which is attached as Exhibit A.

0. I am being compensated at an hourly rate of $350 for my work on this
case. My compensation does not depend on the outcome of this litigation, the
opinions | express, or the testimony I may provide.

10. I have previously served as an expert witness in the following cases:

Graham v. Adams, 22-CI1-47 (Ky. Cir. Ct., Franklin Cnty.); Carter v. Chapman,
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464 MD 2021 (Pa. Cmmnwealth Ct.); and Clarno v. Fagan, 21-cv-40180 (Or. Cir.
Ct., Marion Cnty.).

11. In addition, in 2022 I testified before the Pennsylvania Legislative
Reapportionment Commission regarding the Pennsylvania state senate map.

12. I was engaged by the U.S. Department of Justice to provide an expert
rebuttal opinion in connection with the above-captioned litigation. Specifically, I
was asked to rebut Defendants’ experts’ claims that Alabama Senate Bill 184
(SB184) is not intended to discriminate on the basis of sex or transgender status,
but rather to protect minors from “experimental treatments” (Nangia 2023, 87)
that have been subject to inappropriate “politicization” (Kaliebe 2023, 27).

13.  In preparing this rebuttal report, I reviewed the expert reports and
supplemental reports of Dr. James Cantor, Dr. Kristopher Kaliebe, and Dr. Geeta
Nangia.

14. In preparing this rebuttal report, I have relied on my years of relevant
experience, as detailed in my CV (attached as Exhibit A), and on the materials
listed therein. I have reviewed the sources cited throughout this rebuttal report and
listed in the References section of this report, which include some of the

documents produced by the U.S. as part of discovery. The materials I have relied

! This citation refers to page 87 of Dr. Nangia’s initial expert report dated 2023. Unless
otherwise noted, I use this citation format throughout this report.
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upon in preparing this report are the same types of materials that experts in
political science regularly rely upon when forming opinions on the subject. These
materials include news reports, videos of hearings, interest-group websites,
academic datasets, and information on specific bills from the Alabama Legislature
and LegiScan, all of which are publicly available information.? In addition, I relied
on research assistance from Dr. Scott Lacombe, an assistant professor of
Government at Smith College, which is also typical in my field. All analyses and
opinions are my own.

15. Ireserve the right to revise and supplement the opinions expressed in
this rebuttal report or the bases for them if any new information becomes available
in the future or in response to statements or issues that may arise in my area of
expertise. [ may further supplement these opinions in response to information
produced in discovery or in response to additional information from Defendants’ or
Private Plaintiffs’ experts.

16. Based on an assessment of the political context and legislative history
of SB184 as well as my expertise in political science, I offer the opinions set forth

below.

2 A few sources I relied on were accessed through MIT’s subscriptions to scholarly or
journalistic publications, such as the online news database Factiva.
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ANALYSES AND OPINIONS

Defendants’ expert reports

17.  This rebuttal responds primarily to the reports of three experts for
Defendants: Cantor (2023), Kaliebe (2023), and Nangia (2023).°

18.  Defendants’ expert reports cover several key premises of Defendants’
positions:

e that human beings are naturally “sexually dimorphic”, comprising two
sexes with distinct physical characteristics (Kaliebe 2023, 11);

e that rates of “rapid-onset gender dysphoria” have “sky-rocketed” over
the last decade as a result of “a spread of ideology combined with
technologically induced contagion effects” (Kaliebe 2023, 7, 13);*

e that gender dysphoria is a serious condition requiring “compassionate
care” in the form of “psychosocial supports and psychotherapy”
(Nangia 2023, 87; Kaliebe 2023, 52);

3 Although this rebuttal responds to these three defense experts primarily, other defense experts
make similar assertions. See, for example, Hruz (2023), pages 7—8 (sex as biologically
determined binary), 74—75 (“rapid onset”), 123 (GAC “experimental”), and 122 (American
Academy of Pediatrics is “politically influenced”); Laidlaw (2023), pages 3 (sex as biologically
determined binary), 48 (social contagion), 15 (GAC “experimental”), and 4143 (politicization
of medical associations); and Lappert (2023), page 25 (GAC “experimental”).

4 On pages 11-12, Kaliebe (2023) asserts that “Long-standing scholarly consensus exists
confirming that direct social contagion...affects health such as cardiac disease (Christakis
2013),” which is presumably a reference to the Christakis and Fowler (2013) article in his
bibliography. It should be noted that the central research underpinning this supposed
“consensus,” Christakis and Fowler’s analyses of obesity contagion in the Framingham Heart
Study, has recently been shown to be based on faulty statistical methods (Ogburn et al. 2024).
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e that the treatments involved in gender-affirming care are prohibited
because they are “experimental” (Nangia 2023, 87), “lacking causal
evidence of mental health improvement” (Cantor 2023, 74); and

e that medical professional associations’ endorsement of these
treatments is the consequence of the efforts of “[s]mall numbers of
advocate physicians” to “politicize[]” the issue and “silence
[scientific] debate” (Kaliebe 2023, 7).

Summary of opinions

e In recent years, Alabama has been on the forefront of considering and
adopting newly salient policies that restrict transgender rights across many
fronts. This continues the state’s long history of hostility to LGBT rights.

e Adoption of a gender-affirming care (GAC) ban for minors is predicted
almost perfectly by a state’s hostility towards transgender rights in other
domains.

e Adoption of a GAC ban for minors is inversely related to states’ paternalism
in healthcare generally.

e Sex, gender identity, and transgender status were central to the legislature’s
understanding of the purpose of SB184.

e The supporters of SB184 in the legislature viewed it as part of a multifaceted
defense of essentialist understandings of sex and gender against the threat of
“gender dysphoria”.

e Despite SB184’s nominal focus on hormone and surgical treatments, the
legislature explicitly declined to exempt psychotherapeutic treatments from
the bill’s restrictions, which is consistent with a general hostility to gender
nonconformity per se.
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e The legislature had ample opportunity to learn of the opposition of
transgender Alabamians, along with their parents, physicians, and teachers,
and thus should have foreseen the harms that SB184 would cause.

Pattern of discrimination

19. Defendants’ expert reports emphasize that their opposition to gender-
affirming care (GAC) is based on “compassion[]” (Nangia 2023, 87) rather than
animus toward transgender people. While this may be true of the experts
personally, the state of Alabama has a long history of restricting the rights of
transgender persons and other sexual minorities, even relative to the standards of
the time. This section documents Alabama’s pattern of LGBT discrimination and
provides evidence that anti-LGBT bias and not other factors best explain the state’s
adoption of SB184.

20. The 2015 Obergefell decision is often seen as a dividing line in states’
LGBT policymaking. “With the marriage question seemingly settled, gender
identity became the next theater in the battle over LGBTQ rights” (Carlisle 2022;
see also Mezey 2020, 494). Before 2015, relatively few state policies addressed
transgender rights specifically, but the rights of transgender persons were

subsumed under gay rights generally.’ For this reason, this section first examines

3 Historically, transgender rights and gay rights have been closely linked, not least because the
sexual identity and sexual orientation have often been conflated with one another, both in the
public mind and by policy makers (Chauncey 1994; Canaday 2009).
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state policies on gay rights generally before 2015 and then transgender policies
specifically since 2015.

LGBT policies before Obergefell

21.  Across the nation, state policies towards the LGBT population have
become much less restrictive over the past half century. Prohibitions such as
criminalization of sodomy have been repealed or struck down by courts, and new
rights, such as protections against employment discrimination, have been created
and broadened. Alabama has shared in this trend towards the expansion of rights
for the LGBT population. Nevertheless, at each point in time, it has consistently
been among the states with the most restrictions on LGBT rights.°

22. Alabama’s pattern of hostility to LGBT rights can be measured
systematically using data from Caughey and Warshaw (2022, 14-16), which

contains yearly information on states’ adoption of 186 distinct policies.” Of these

% This has also been true of the U.S. South generally, but even within that region Alabama is an
outlier (Barth 2021).

7 The Caughey-Warshaw dataset is the most comprehensive time-series—cross-sectional dataset
of U.S. state policies. It covers 186 public policies that can be coded comparably across states.
For each year between 1929 and 2020, the dataset indicates the policy choice that each state
made. For example, for the policy sodomy criminalization, the dataset indicates whether or not
each state criminalized sodomy in each year. If all states had the same value for a policy in a
given year, as was true of sodomy criminalization after 2005, that policy-year combination is
dropped from the dataset.
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policies, a subset of 13 relate to LGBT rights and were in place in any state

between 1992 and 2014 (the year before Obergefell):

23.

Sodomy criminalization

Fostering by same-sex couples

Joint adoption by same-sex couples

LGBT credit antidiscrimination law

LGBT employment antidiscrimination law

LGBT hate crimes law

LGBT housing antidiscrimination law

LGBT panic defense prohibition

LGBT public accommodations antidiscrimination law
Conversion therapy ban

Preemption of local LGBT antidiscrimination ordinances
Preemption of local LGBT antidiscrimination ordinances related to
education

Same-sex marriage

The Caughey-Warshaw dataset pre-codes these policies to indicate

whether or to what degree the policy was in place in each state-year.? A policy

appears in the dataset only for years when there was cross-state variation on that

policy. Thus, for example, sodomy criminalization does not appear in the dataset

after 2003, when all such laws were invalidated by the U.S. Supreme Court,

eliminating variation across states on this policy. The number of policies available

per year ranges from six to 11.

8 Of the 13 policies, 6 encode ordinal gradations in policy positions, and the remainder are
dichotomous indicators for the presence or absence of the policy in question.
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24.  To summarize each state’s general orientation towards LGBT rights, I
code whether or not it took a relatively restrictive position on each of the above
policies in each year.” Then, for each year, I calculated the proportion of policies
on which the state took that position.

25.  For example, in 2010 Alabama took a restrictive position on all nine
policies available in that year, yielding a hostility score of 100%. The next year,
Alabama had restrictive positions on 10 out of 11 policies, the exception being
preemption of local LGBT antidiscrimination ordinances, which appears in the
Caughey-Warshaw dataset for the first time that year. Thus, Alabama’s score in
2011 dropped from 100% to 90.9%.

26.  Even after this drop in hostility to LGBT rights, however, Alabama
remained tied for the highest proportion of anti-LGBT policies of any state. In fact,
in no year between 1992 and 2014 did another state score higher than Alabama.

Only South Carolina matched Alabama’s consistency of restricting LGBT rights.

? A relatively restrictive position is defined as being more restrictive than the average across
state-years.
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Figure 1: Selected states” hostility to LGBT rights, based on data on 13 policies
from Caughey and Warshaw (2022).

27.  Alabama’s relative restrictiveness on LGBT rights is illustrated in
Figure 1. The figure compares Alabama to the average state (dashed line) as well
as to the 10th-, 30th-, and 50th-most hostile states (Arkansas, Nevada, and New
Jersey). This comparison starkly illustrates Alabama’s consistent history as an
outlier with respect to restrictions on LGBT rights.

Transgender policies since Obergefell

28.  Since Obergefell, the focus of LGBT policymaking, both nationally
and in Alabama, has shifted toward transgender-related issues. In some states, this
shift has manifested in the expansion of rights for transgender persons, such as
when gender identity protections are added to nondiscrimination laws that
previously covered only sexual orientation (Taylor, Haider-Markel, and Lewis
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2021, 584). Even more salient, however, has been the rapid emergence of state
policies that impose restrictive regulations on gender identity and transgender
persons.

29. LaCombe (2024) has identified six transgender-restrictive policies
whose incidence can be compared systematically across states:’’

e Antidiscrimination Preemption: Does the state have any sort of law
preempting local antidiscrimination protections based on sexual
orientation and/or gender identity?

e Don’t Say Gay: Does the state restrict discussion of sexual
orientation and/or gender identity in the classroom?

e No Gender Change: Does the state not allow residents to change
their legal gender?

e Bathroom Ban: Does the state have a law that requires individuals to
use the bathroom that corresponds to their assigned sex at birth?

e Sports Ban: Does the state have a law that blocks transgender athletes
from participating in sports in the gender congruent with their gender
identity?

e GAC Ban Minor: Has the state enacted a ban on gender-affirming
care for minors?

30. These policies were rare or unheard of before 2015, but several have
exploded in prevalence in the last few years. As such, they provide useful

indicators of the “cutting edge” of policymaking restricting transgender rights. No

191 aCombe (2024) also considers rights-expanding policies as well as policies that cover sexual
orientation but not gender. The procedure used to select policies is described in the paper’s
appendix. The analysis in this report includes only policies that restrict transgender rights.
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state has all six policies, but several states, including Alabama (which has four),

are considering adopting restrictive legislation not already on their books.’’

Figure 2: Prevalence of six transgender-restrictive policies across states, 2015—
2023. Hollow points indicate years in which Alabama did not have the policy in
question.

31.  Figure 2 plots the number of states with each policy on its books in

each year between 2015 and 2023. Only one of these policies, “don’t say gay”

laws, was adopted anywhere before 2005, and only by a single state (Alabama).’”

I A5 is discussed below, SB92 (2024) would prohibit Alabamians from changing their legal
gender.

211 1991, Alabama enacted a curricular law forbidding the portrayal of homosexuality in a
positive light. This law was repealed in 2022 and replaced with HB322, which censors
discussions of sexual orientation or gender identity through 5th grade (“Alabama HB322” 2022).
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Prohibiting gender-affirming care for minors is the most recent of these policies to
arrive on the state policy agenda, but its prevalence has sky-rocketed.

32. When a state adopts one of these transgender-restrictive policies, it
also tends to adopt others.”? In particular, the adoption of a GAC ban is strongly
predicted by how many other transgender-restrictive policies a state has already
adopted.

33. To summarize a state’s propensity to adopt transgender-restrictive
policies, I created a “transgender restriction index,” defined as a count of how
many such policies (other than banning GAC for minors) a state has adopted. The
index theoretically ranges from zero to five, but its maximum empirical value is
four. Alabama’s score is three. The proportion of states banning GAC for minors

as a function of their transgender restriction score is depicted in Figure 3.

13 1n 2023, for example, the six policies had a Cronbach’s alpha (a common measure of inter-
item reliability ranging from 0 to 1) value of 0.82.
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Figure 3: Percentage of states banning GAC for minors at different values of the

transgender restriction index, in 2023. The index is the total number of

transgender-restrictive policies (other than banning GAC for minors) that have

been adopted by the state.

34. Asof 2023, 25 states had adopted none of these policies, giving them

a gender-regulation score of zero. Among these 25 states, only 8% prohibited GAC
for minors. The percentage rises to 70% among states with a score of one, to 83%
with a score of two, and to 100% with a score of three or more. In other words,
states’ stance on GAC bans is almost perfectly predicted by its regulation of gender
identity in other spheres. A score of three, such as Alabama’s, is sufficient to

ensure adoption of a GAC ban for minors, and a score of zero is nearly sufficient to

guarantee non-adoption.
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Healthcare paternalism

35. The foregoing analysis suggests that a major, if not predominant,
factor explaining a state’s adoption of a GAC ban for minors is the state’s
aggressiveness in regulating gender identity and transgender rights. The reports of
Defendants’ experts, however, put forward an alternative explanation: the state’s
interest in protecting citizens from “experimental” and “unproven” medical
treatments supported by “low-quality evidence” (Cantor 2023, 74; Nangia 2023,
79; Kaliebe 2023, 7). On this view, Alabama’s GAC policy is a form of
“healthcare paternalism”: a limitation on a person’s healthcare choices motivated
by concern for that person’s welfare (Schramme 2015; cf. Dworkin 1974).74

36.  As this section will show, Alabama’s policies exhibit low healthcare
paternalism relative to other states and correspondingly high healthcare freedom.
That Alabama has nonetheless adopted a ban on GAC for minors while more-
paternalistic states generally have not suggests that Alabama’s ban is not driven by
healthcare paternalism, but rather by the hostility to transgender rights

demonstrated in the preceding section.

4 Note that as defined here, “healthcare paternalism” is distinct from (and broader than)
“medical paternalism,” which is typically defined with respect to the relationship between
physicians and patients.
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37. U.S. states vary in the balance they strike between protecting citizens
and allowing them to make their own healthcare decisions—that is, between
healthcare paternalism and healthcare freedom. One aspect of healthcare freedom
is what Ruger and Sorens (2013) call “health insurance freedom.” These authors
measure health insurance freedom based on rate restrictions, insurance mandates,
and other factors limiting the choices of health care consumers and providers. They
assign a rank to each state, ranging from most free (1) to most paternalistic (50).
Alabama is ranked number four, indicating a very low degree of health insurance
paternalism and correspondingly high health insurance freedom (Ruger and Sorens
2013, 32-33).1°

38.  Another aspect of healthcare paternalism that is more closely related
to GAC bans are state laws restricting patients’ choices about the medical
treatments they receive. Arguably the most direct analogue to a ban on GAC are
limits on access to experimental therapies that have not yet been approved by the
FDA. According to the Goldwater Institute, 41 states have relaxed this restriction
with a “right to try” law, which permits patients with life-threatening conditions to

access experimental therapies (“Right to Try in Your State” 2024).

I3 1 use the 2013 version of Ruger and Sorens’s scores rather than the 2021 version because, as
these authors explain, the Patient Protection and Affordable Care Act “nationalized most health
insurance regulation,” compressing variation across states (Ruger and Sorens 2021, 44). The
2013 scores are thus a better measure of states’ orientation on this issue.

19
403



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 405 of 446

39. Vaccination requirements involve a similar tradeoff between
paternalism and freedom, and states make different choices about them as well. A
total of 16 states allow exceptions from vaccine mandates for personal reasons, and
45 allow exceptions for religious reasons (“States with Religious and Philosophical
Exemptions from School Immunization Requirements™ 2023). Finally, five states,
including Alabama, have added a “healthcare freedom amendment” to their state
constitutions that protects the right of residents to make their own healthcare
decisions (Dinan 2013, 2138). Together with right-to-try laws, these three policy
choices provide a rough indication of a state’s general stance on paternalism versus
freedom in healthcare.

40.  As I did with restrictions on transgender rights, I create an index of
healthcare paternalism by counting how many of these four paternalistic policies a
state has:

e No right to try
e No personal vaccine exception
e No religious vaccine exception

e No healthcare freedom amendment’®

76 1 ysed the following sources to code states’ adoption of these policies: “Right to Try in Your
State” (2024), “States with Religious and Philosophical Exemptions from School Immunization
Requirements” (2023), Dinan (2013), and Yeargain (2023). Note that the Florida healthcare
freedom provision mentioned in Yeargain (2023) is statutory, not constitutional, and thus I do
not code Florida as having a healthcare freedom amendment.
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41. Of these four policies, Alabama lacks only a personal vaccine
exemption, giving it a score of one. Thus, as was the case with health insurance
paternalism, Alabama ranks very low on the healthcare paternalism index (i.e.,
very high in healthcare freedom).

42. The strong positive relationship between the transgender restriction
index and adoption of GAC bans for minors depicted in Figure 3 is consistent with
the claim that such bans in general, and SB184 in particular, are rooted in a
restrictive stance towards gender identity and transgender persons. The alternative
explanation, that SB184 is rooted in paternalistic concern regarding experimental
treatments, does not fare nearly so well.

43.  If healthcare paternalism rather than transgender restrictionism were
the primary driver of GAC bans for minors, we would expect such bans to be rare
in less-paternalistic states and common in highly paternalistic ones. In fact, the
reverse is true. States with a right-to-try law, for example, ban GAC for minors at a
rate of 56%. By contrast, none of the (relatively paternalistic) states that lack such
a law have adopted a GAC ban.”’

44.  This negative relationship is documented more systematically in

Figure 4, which plots the proportion of states banning GAC for minors at different

I7 These percentages are derived from a crosstabulation of state adoption of GAC bans and right-
to-try laws, using the data sources described above.
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values of the health paternalism index. As the figure shows, the greater a state’s
healthcare paternalism, the /ess likely it is to ban GAC for minors. States like
Alabama with two or fewer paternalistic policies have well over a 50% chance of
banning GAC for minors, but states with three or more restrictions have almost no

chance of doing so.

Figure 4: Percentage of states banning GAC for minors at different values of the
healthcare paternalism index, in 2023. The index is the total number of policies a
state has adopted restricting healthcare freedom (other than banning GAC for
minors).

45.  Figure 5 tells a similar story with using Ruger and Sorens’s health
insurance freedom scale. Each point indicates the proportion of states with GAC
bans for minors in a given range of health insurance freedom ranks. States such as
Alabama ranked between one and 10, meaning that they score highly on health
insurance freedom, have about a 50% chance of banning GAC for minors. This
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proportion is roughly steady until we reach the 10 most paternalistic states (ranks

41-50), of which none have adopted such a ban.

Figure 5: Proportion of states banning GAC by health insurance freedom rank
(Rugers and Sorens 2013). Lower ranks indicate greater freedom and higher
ranks greater paternalism.

46. In short, the national pattern of state GAC adoptions offers no support
for Defendants’ experts’ suggestion that Alabama’s GAC ban reflects an especially
cautious attitude toward experimental medical treatments. While this may be
Defendants’ experts’ own justifications, it does not accord with the statistical

evidence that a state’s orientation toward transgender persons, but not its degree of

healthcare paternalism, strongly predicts its adoption of GAC bans for minors.’%

’8 Multivariate regression analysis confirms these conclusions. In a cross-state logistic regression
of adoption of GAC for minors on transgender restriction index, healthcare paternalism index,
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Recent anti-LGBT legislation in Alabama

47. Defendants’ experts present SB184 as a specific response to the
“recent rise in transgender and non-binary identification among young people” and
the attendant “push for ‘affirmative treatment’ for gender dysphoria” (Kaliebe
2023, 7, 28). This claim neglects the broader political context in Alabama, which
has witnessed an explosion of proposed and enacted legislation targeting LGBT
persons generally and the transgender population specifically.

Conscience laws

48.  As was the case nationally, the 2015 Obergefell decision prompted a
flurry of policy responses in Alabama. For example, after the legalization of same-
sex marriage in Alabama, about a half dozen of the state’s probate judges—among
them Rep. Wes Allen, who later sponsored the House version of SB184—began
refusing to issue marriages licenses so they would not have to issue them to same-
sex couples.”” In 2019, the legislature responded to this situation by passing SB69,
which replaces marriage licenses with certificates that do not require a judge’s

signature (‘“Alabama SB69” 2019).

and Rugers-Sorens health insurance freedom rank, only transgender restriction index has a
positive and statistically significant coefficient estimate.

19 Rep. Allen defended his refusal to sign marriage licenses with the statement, “I believe
marriage is between a man and a woman” (Associated Press 2019).

24
408



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 410 of 446

49. The Alabama Legislature also enacted several other “conscience
laws,” which allow individuals and organizations to decline to serve LGBT clients
for religious, ideological, or other reasons.”’ Alabama’s conscience laws include:

e HB24 (2017), which permits state-licensed child welfare agencies to
refuse service to certain populations (“Alabama HB24” 2017);

e HB95 (2017), which permits medical providers to refuse to provide
certain types of care or serve certain populations (“Alabama HB95”
2017); and

e SB261 (2023), which forbids the state from entering into contracts

with companies that boycott other businesses based upon social
standards (“Alabama SB261” 2023).

50. The cumulative effect of these three laws is to make it easier for
private individuals and organizations to discriminate against the LGBT population.
Not only do HB24 and HB9S explicitly permit such discrimination, but SB261
attempts to shield discriminatory individuals and organizations from economic
pressure from other firms. Thus, even in wake of Obergefell, Alabama continues to
pass laws restricting LGBT rights.

Anti-transgender legislation

51.  In particular, transgender Alabamians have been subject to a

multifaceted legislative assault. These efforts have extended far beyond GAC for

20 Over the past decade, conscience laws have become a major component of religious
conservatives’ political reaction to expansions of LGBT rights (Wilcox 2021, 61-62).
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minors to include rights restrictions that have nothing to do with healthcare or
children. Rather, many evince a clear hostility to transgender status or gender non-
conformity per se. The fact that SB184 emerged in the context of a broad assault
on the transgender community reinforces the evidence in the “Pattern of
Discrimination” section that SB184 was rooted primarily in concerns about sex,
gender identity, and transgender status.

52. The most recent episode in this legislative assault is a controversy
around a transgender employee at the U.S. Space and Rocket Center in Huntsville.
Merely upon learning of this employee’s existence, state Rep. Mack Butler
announced that was planning to expand the “don’t say gay” bill he was sponsoring
(HB130) to cover the Center. “[W]e’ve got a problem,” Butler explained, “because
federal law says you can’t ban people because of gender identity....But we’ve got
to use some common sense. We literally do this all the time in schools—doing
background checks and things like that.” Transgender identification “was always a
mental defect,” he continued. Transgender persons “can pretend all they
want....But I do not believe they need to be in charge of children” (Poor 2024).

53.  Rep. Mack’s remarks are indicative of the breadth of Alabama’s
assault on transgender rights and the degree to which they are rooted in hostility

toward transgender persons for their gender identity per se. This assault has been
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manifested in a flurry of enacted and proposed legislation targeting the transgender
community across multiple domains.

54. In 2021, Alabama passed HB 391, a transgender sports ban for K—12
students. Then, in 2022, “the Legislature approved numerous pieces of legislation
targeting transgender youth” (Mealins 2023). In addition to SB184, the legislature
passed HB322, which defines sex as male or female as listed on one’s original
birth certificate; requires public school students to use facilities that correspond to
their sex assigned at birth; and forbids classroom discussion or instruction of
sexual orientation or gender identity in a manner that is not “age or
developmentally appropriate” (““Alabama HB322 2022). The lead sponsors of
SB184 were also active supporters of HB322.%

55. Alabama’s flood of legislation targeting transgender community did
not abate after 2022. According to the Montgomery Advertiser, “Alabama
politicians target LGBTQ+ people” was one of the “top...political stories of 2023
as well (Lyman 2024). The new laws included HB261, which extended Alabama’s

transgender sports ban to college students (i.e., non-minors over the age of 18).

2I'Rep. Wes Allen was a sponsor of HB322 in the House, and the Senate amendment to HB322

prohibiting age-inappropriate instruction was offered by Sen. Shay Shelnutt (“Alabama HB322”
2022; Shelnutt 2022).

27
411



Case 2:22-cv-00184-LCB-CWB Document 558-31 Filed 05/27/24 Page 413 of 446

56.

Several additional transgender-related bills have been introduced in

the legislature in the past year:

57.

HB401, which would expand the definition of “sexual conduct” with
respect to distribution of materials to minors to include “male or
female impersonators” (“Alabama HB401” 2023);

SB92, which defines sex as a fixed binary and requires state agencies
collecting vital statistics to categorize transgender or non-binary
individuals according to their sex assigned at birth (“Alabama SB92”
2024);

HB111, which like SB92 would define sex as a fixed binary and
require collection of vital statistics to reflect sex assigned at birth
(“Alabama HB111” 2024);

SB129, which would require public universities to designate
restrooms based on sex assigned at birth (“Alabama SB129” 2024);
and

HB130, which would extend Alabama’s “don’t say gay” ban through
twelfth grade and makes not exemptions based on developmental
appropriateness (“Alabama HB130” 2024).

Taken together, this wave of anti-transgender activity provides

important context for the specific legislative history of SB184 discussed below.

SB184 is not an isolated piece of legislation targeted at a particular set of medical

procedures, but rather one bill among many targeting transgender persons in

multiple domains. Importantly, several of the above bills target transgender status

or gender non-conformity per se, and several, such as HB261 and SB92, have
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nothing to do with minors under the age of 18. SB184 thus emerged in the context
of a multifaceted legislative assault on the transgender population.

Legislative history of SB184

58.  This section reviews the legislative history of SB184. In political
science, legislative histories are a standard means of understanding patterns of
support and opposition to the legislation in question, the legislators’ goals and
states of mind as they considered the legislation, and the public rationales and
justifications they offered in defense of their positions.?” I have conducted analyses
of legislative history in my own academic work (see, e.g., Caughey 2018, 91-101).
This section is not intended to provide a comprehensive history of SB184, but
rather to highlight relevant aspects of the political context missing from the
defense reports.

59. As s typical of political science analyses of this kind, my legislative
history of SB184 draws on a wide variety of sources, all of which are in the public
domain. These include scholarly articles, journalistic accounts and interviews,
materials from interest groups and nonprofit organizations, recordings of

legislative hearings, and the official records of the Alabama Legislature.”” To

22 For a classic example, see Douglas and Hackman (1938).

23 The Alabama Legislature’s official record of SB184 is limited to basic information on the
bill’s progression through the legislative process, which I accessed through the search engine at
Alabama Legislature (2024). The Alabama Legislature does not archive recordings or transcripts
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account for policy diffusion across states (Walker 1969), I consider the roots of
SB184 in the activities of legislators and activists in other states. My focus,
however, is on the public justifications and debate over SB184, which provide
insight into both the bill’s intended purposes and the information on its likely
consequences available to the Legislature as it considered the bill.

60. The legislative history of SB184 yields two primary conclusions.
First, concerns about sex, gender identity, and transgender status were central to
the Legislature’s understanding of the purposes of SB184. Second, given the
information available to it about the opposition of transgender Alabamians and
those close to them, the Legislature had ample opportunity to learn about the harms
SB184 would cause to the population it targeted.

Origins of SB184

61. Defendants’ expert reports make almost no reference to the state of
Alabama or to SB184 specifically. Rather, they are couched in terms applicable to
the United States generally, if not the entire “economically advanced Western

world” (Kaliebe 2023, 7).?/ This broad frame of reference is in keeping with the

of legislative hearings and debate, so I relied on a subset of recordings that have been archived
by nongovernmental entities and made available to the public.

24 The primary exception to the national focus in the defense reports is Dr. Cantor’s quotation of
plaintiff expert Dr. Ladinsky’s contention that SB184 “will cause serious harms to my patients as
well as other transgender youth throughout Alabama” (quoted by Cantor 2023, 118). However,
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nationwide scope of the coordinated movement to ban GAC for minors, of which
the SB184 is only one instance among many (Astor 2023; Kirkpatrick 2023; Pauly
2023).

62. Nationally, the first proposal to ban GAC for minors was introduced
in 2019 by Rep. Fred Deutsch of the South Dakota House of Representatives.
Although Deutsch’s “Vulnerable Child Compassion and Protection Act” (VCAP)
failed to pass, it served as a template for efforts in other states.”” In 2021, Arkansas
became the first state to successfully pass a statute banning GAC for minors, and
since then 22 more states have passed one, though many have not yet been
implemented due to legal challenges (Movement Advancement Project 2024).

63. Alabama’s first version of VCAP was introduced to the state House
and Senate on February 20, 2020 by Rep. Wes Allen and Sen. Shay Shelnutt,

respectively.?d Consistent with his having been influenced by the example of the

although Dr. Ladinsky’s claim refers specifically to Alabama, Dr. Cantor’s response to it is, like
the rest of his report, couched in general terms.

27 As one anti-GAC activist in Alabama wrote to Rep. Deutsch: “You successfully inspired,
encouraged and counseled numerous VCAP [sic] efforts around the country. You established the
ideal witness list that we are all still following in our individual states...And, most importantly
you connected us all to each other” (Pauly 2023).

%6 Versions of VCAP were introduced in three successive sessions of the Alabama Legislature
before finally passing. The corresponding bill numbers are HB303 and SB219 (2020), HB1 and
SB10 (2021), and HB266, HB150, SBS5, and SB184 (2022). In 2020, Rep. Allen was the lead
sponsor of HB303 and Sen. Shelnutt was the lead sponsor of SB219 (“SB219” 2020; “HB303”
2020). SB184 lists Rep. Allen and Sen. Shelnutt as the only sponsors (“SB184 2022, 1).
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2019 Deutsch bill in South Dakota, Rep. Allen stated that he only “started
researching this issue [GAC] at the end of...2019” (Dailey 2020), and Sen.
Shelnutt was “not aware of the issue until the bill was presented to him” (Cason
2021c).

Justifications for SB184

64. Like Defendants’ expert reports, the justifications of SB184’s
supporters place heavy emphasis on the “safety” and “protect[ion]” of children—a
framing often used by advocates of restricting transgender rights.?” They also stress
the “experimental” status of GAC treatments, a rhetorical strategy of playing up
scientific uncertainty common in debates over such bills (Wuest and Last 2024).%

65. Just as important, however, are themes of sex, gender identity, and
transgender status, which were central to the legislature’s understanding of the
purpose of the bill. Not only were these themes prominent in supporters’
justifications for SB184, but the Legislature also rejected an attempt to exempt
psychotherapy from the ban on GAC (“Whatley Amendment to SB10” 2021). This

the bill was not narrowly targeted at a specific set of “experimental” medical

7 Re experts, see Nangia (2023, 87) and Cantor (2023, i and passim). Re SB184’s supporters,
see the opening sentences of Allen (2020) and Shelnutt (2020). Re the use of “safety and
security” frames in other contexts, see Tadlock (2014).

28 Re the “experimental” status of GAC for minors, see Cantor (2023, iii) and Dailey (2020).
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procedures but rather was concerned with regulating gender identity in a broader
sense.

66. It is common for justifications of GAC bans and other restrictions on
transgender rights to invoke the essentialist view that “sex and gender are identical,
simplistic and dichotomous concepts” (Martin and Rahilly 2023, 740).” Moreover,
such restrictions are sometimes framed as “means of combating the growth of
gender dysphoria” or “gender variance itself” (Martin and Rahilly 2023, 745-6). In
other words, restrictions on transgender rights have been justified as responses to a
general social phenomenon, what some GAC ban proponents call
“transgenderism” (Chait 2023).

67. The sex- and gender-related justifications used to defend SB184 are
consistent with these general patterns. First, an essentialist view of sex permeated
legislative discussions of the bill. Rep. Allen, for example, stated “I have a biblical
worldview that we’re all made in the image of God and there are only two sexes,
male and female.... [W]hen a person is born male, they’re male. When a person is
born female, they’re female” (Cason 2021a). While denying that his GAC bill was

“discriminatory and hateful,” Allen said he supported a transgender sports ban as

29 “Gender essentialism” is the “belief that males and females are born with distinctively
different natures, determined biologically rather than culturally. This involves an equation of
gender and sex” (D. Chandler and Munday 2011).
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well, arguing that “boys need to compete against boys, and females need to
compete against females™ (Dailey 2020).

68.  Similarly, when signing the bill, Gov. Kay Ivey stated “I believe very
strongly that if the Good Lord made you a boy, you are a boy, and if he made you a
girl, you are a girl” (Alfonseca 2022). This is consistent with SB184’s own
assertion, “The Legislature finds and declares [that]...[t]he sex of a person is the
biological state of being female or male..., and is genetically encoded into a person
at the moment of conception, and it cannot be changed” (“SB184” 2022, 1-2).
Such statements are evidence that concerns about defending a certain conception of
sex were central to the bill’s purpose.

69. These concerns were closely tied to the relationship between sex and
gender. Banning GAC for minors, Rep. Allen argued, is about protecting children
who are “confused about their gender identity” (Allen 2020). The bill’s supporters
characterized discrepancies between sex and gender identity as “gender
dysphoria,” which Sen. Shelnutt defined as “Someone thinks they should be a girl
if they’re a boy or thinks they should be a boy if they’re a girl.” He added,
“There’s no medical condition that these kids have. It’s just in their mind” (Cason
2021c).

70.  Rep. Allen claimed to favor “therapeutic treatment” for transgender

youth in place of GAC (Allen 2020). The legislature, however, explicitly declined
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to exempt psychotherapeutic counseling from SB184°s restrictions. In a voice vote,
the Senate rejected an amendment by Sen. Tom Whatley clarifying that the bill
was not meant to limit the therapeutic discretion of psychologists or counselors
(“Whatley Amendment to SB10” 2021).

71.  Sen. Shelnutt said he opposed the amendment because it would allow
those counseling transgender minors to reinforce a gender identity contrary to that
assigned at birth. “We don’t want them affirming that, ‘Hey yeah, you’re right, you
should be a boy if you are a born a female,’” he explained (Chandler 2021). The
legislature’s rejection of this amendment suggests that it viewed the targets of
SB184 to extend beyond a specific set of “experimental” medical procedures to
include any therapies that might validate or encourage gender nonconformity or
transgender identification. This view is reflected in the final language of SB184
itself, which prohibits actions that “affirm the minor’s perception of his or her
gender or sex, if that perception is inconsistent with the minor’s biological sex”
(“SB184” 2022, 6).

72.  That SB184 was viewed as part of a larger effort to reinforce
traditional categories of sex and gender is also suggested by Gov. Ivey’s remarks
in “Identity,” a 2022 campaign advertisement. “Some things are just facts,” said
Ivey. “Summer’s hot, the ocean’s big, and gender is a question of biology, not

identity.” A voiceover continued: “That’s why Ivey banned transgender youth
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sports, banned left-wing sexual propaganda from our schools, and made it a felony
for transgender surgery on children in Alabama” (Kay Ivey for Governor 2022).

Opposition to SB184 and foreseeability of harm

73.  This section reviews the justifications of SB184’s opponents. Its
coverage is necessarily selective, as the state of Alabama does not archive official
transcripts or recordings of legislative hearings or debates. I have attempted to
review all publicly available documentation, including video recordings and
transcripts as well as journalistic summaries, on the debate over SB184 and its
precursors.

74.  Throughout the debate over SB184, its legislative supporters had
ample opportunity to hear objections from those it putatively aimed to help—
Alabamians with a gender identity different from their assigned sex—as well as
from parents, medical providers, and others with particular knowledge of and
interest in the welfare of transgender youth. SB184’s supporters thus had good
reason to anticipate the harm that that the bill’s passage would cause to the
transgender population.

75.  From the beginning of its legislative journey, SB184’s sponsors were
aware of the criticism of the bill from the transgender community and their allies.

As noted above, in March 2020 an interviewer asked Rep. Allen to respond to the
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charge that the bill was “discriminatory and hateful” to those who are transgender,
which Rep. Allen denied (Dailey 2020).

76. In legislative hearings for SB184, transgender Alabamians who had
received the treatments the bill would ban expressed their gratitude for having
done so. Monroe Smith, for example, praised the “slow and steady process” of
GAC and asserted that if he had been denied access to it as a minor:

I would not be the successful young man I am today. I’'m
grateful I’m not just another percentage point that makes
up the staggering number of transgender youth who are
turned away from medically necessary and affirming

healthcare, fall victim to depression, social isolation, and
suicide (Alabama Senate Healthcare Committee 2022).

77.  In the same hearing, Quentin Bell, another transgender man, also
emphasized the harm the SB184 would cause to transgender youth (Alabama
Senate Healthcare Committee 2022).

78.  Parents of transgender minors expressed similar convictions. In a
2021 hearing, police sergeant David Fuller, praised the care his transgender
daughter had received from the University of Alabama at Birmingham:

They made sure it was baby steps. It’s been a five-year
process now and they haven’t pushed anything on us.
Just the opposite. And they are angels to me. And as a
police officer, you’re asking me to someday put

handcuffs on these people that are heroes in my life?...
Please don’t ask me to do that (Cason 2021Db).
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79.  Jeff White asserted that his transgender daughter would be “forced
into psychological desolation” by SB184 (Alabama Senate Healthcare Committee
2022).

80. Physicians who cared for transgender patients reinforced these
conclusions. Dr. Nola Jean Earnest observed that:

86% of [transgender patients] will have think about
suicide—have suicidal ideations—and over half of them
will attempt it. So when parents come to me afraid of
losing their child, they have something to be afraid of. If
we do not affirm these patients...studies show that if you
trivialize the experience of a teenager they are more

likely to commit self harm (Alabama Senate Healthcare
Committee 2022).

81.  Laura Stiller, a high school teacher from Montgomery who had taught
more than 25 transgender students over her career, characterized a precursor to
SB184 as “an attack on parental and individual rights” and Rep. Allen’s
justifications for it “false, manipulative, and mean-spirited” (Stiller 2020).

82. By their own admission, Rep. Allen and Sen. Shelnutt had given little
thought to the issue until shortly before they introduced their proposed ban.’’ In

fact, both professed to be “shocked” to learn that gender-affirming care was being

30 As noted, Allen said he started researching GAC in late 2019, and Sen. Shelnutt claimed not to
have heard of it “until the bill presented to him,” which was probably around the same time
(Dailey 2020; Cason 2021c¢).
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practiced in Alabama (Allen 2020; Shelnutt 2020), and Sen. Shelnutt admitted that
he had never spoken to a young person who was transgender (Chandler 2021).

83.  Given their prior lack of familiarity with GAC, SB184’s sponsors’
initial impression that the bill would help rather than harm transgender youth may
be understandable. Less plausible, however, is the notion that after two years of
testimony from transgender Alabamians and those close to them, they would have
remained unaware of the harm it would cause.

CONCLUSION

84. Defendants’ experts’ reports justify their support for SB184 on the
grounds of protecting young people from potentially dangerous medical
treatments. My report has shown that this was far from the primary purpose of the
legislation. Rather, concerns about sex, gender identity and nonconformity, and
transgender status were central to the legislative history and intent of SB184.

85.  Like Defendants’ experts, the legislative sponsors and supporters of
SB184 have defended the bill as aiming to help “gender dysphoric” minors—that
1s, young people whose gender identity does not conform to the sex they were
assigned at birth. They present SB184’s restrictions on the freedom of transgender
youth, along with their parents and physicians, as serving the best interests of a

population too young to make choices for themselves.
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86.  Some of the support for SB184 may well stem from such paternalistic
compassion for transgender youth. Alabama’s long history of restricting LGBT
rights, and more recently transgender rights, across many domains argues however
against this as the prime motivation. So does the fact that states’ hostility towards
LGBT rights, and not the paternalism of their healthcare policies, near-perfectly
predicts whether they ban GAC for minors. And finally so does SB184’s place in
the broader context of a multifaceted assault on transgender Alabamians.

87.  The justifications employed by legislative supporters of SB184 make
it clear that concerns about sex, gender identity, and transgender status were
central to their understanding of the bill’s purpose. Moreover, they viewed it as
part of a larger effort to combat “gender dysphoria” and promote essentialist
notions of sex and gender.

88.  The legislative debate over SB184 gave the legislature ample
opportunity to learn of the harms anticipated by the people it targets. The recipients
of gender-affirming care, as well as their parents, doctors, and teachers, spoke of
their gratitude for GAC and the psychological and physical harms that it averted.
The legislature had all the information it needed to foresee the harms SB184 would
cause.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.
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Executed: April 1, 2024

DEVIN CAUGHEY, PhD
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Princeton University, Princeton, NJ

2016-17  Visiting Associate Research Scholar, Center for the Study of Democratic Politics,
School of Public and International Affairs

Education

University of California-Berkeley, Berkeley, CA

2012 Ph.D. in Political Science (chair: Eric Schickler)
Thesis: “Congress, Public Opinion, and Representation in the One-Party South, 1930s-1960s”

2007 M.A. in Political Science

Cambridge University, Clare College, Cambridge, UK
2006 ~M.Phil. in Historical Studies (supervisor: Anthony Badger)

Yale University, New Haven, CT

2004 B.A.in History (cum laude, with distinction in the major)
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Monographs

2022

2020

2018

Devin Caughey and Chrisopher Warshaw. 2022. Dynamic Democracy: Public Opinion, Elections,
and Policymaking in the American States. Chicago: University of Chicago Press (248 pages)

* Virginia Gray award for best book on state politics and policy (winner)

Devin Caughey, Adam J. Berinsky, Sara Chatfield, Erin Hartman, Eric Schickler, and Jasjeet J.
Sekhon. 2020. Target Estimation and Adjustment Weighting for Survey Nonresponse and Sampling
Bias. Elements in Quantitative and Computational Methods for the Social Sciences. Cambridge,
UK: Cambridge University Press. https://doi.org/10.1017/9781108879217 (112 pages).

Devin Caughey. 2018. The Unsolid South: Mass Politics and National Representation in a One-Party
Enclave. Princeton, NJ: Princeton University Press (240 pages).

* Leon Epstein Award for best book on political organizations and parties (winner)

* Allan Sharlin Award for outstanding book in social science history (honorable mention)

* Reviews: The Nation, Journal of Politics, Perspectives on Politics, Political Science Quarterly and
Journal of Southern History

Refereed Articles

forth.

2020

2019

2018

[17] Devin Caughey, Allan Dafoe, Xinran Li, and Luke Miratrix. 2023. “Randomisation Infer-
ence Beyond the Sharp Null: Bounded Null Hypotheses and Quantiles of Individual Treatment
Effects.” Forthcoming, Journal of the Royal Statistical Society Series B: Statistical Methodology, https:
//doi.org/10.48550/arXiv.2101.09195.

[16] Devin Caughey, Michael C. Dougal, and Eric Schickler. 2020. “Policy and Performance in
the New Deal Realignment: Evidence from Old Data and New Methods.” Journal of Politics 82
(2): 494—508. https:/ /doi.org/10.1086/707305.

[15] Devin Caughey, Tom O’Grady, and Christopher Warshaw. 2019. “Policy Ideology in Euro-
pean Mass Publics, 1981—2016.” American Political Science Review 113 (3): 674-693. https:/ /doi.
org/10.1017/50003055419000157.

[14] Devin Caughey and Mallory Wang. 2019. “Dynamic Ecological Inference for Time-Varying
Population Distributions Based on Sparse, Irregular, and Noisy Marginal Data.” Political Analy-
sis 27 (3): 388—396. https://doi.org/10.1017/pan.2019.4.

[13] Allan Dafoe, Baobao Zhang, and Devin Caughey. 2018. “Information Equivalence in Survey
Experiments.” Political Analysis 26 (4): 399—416. http:/ /dx.doi.org/10.1017/pan.2018.9.

[12] Devin Caughey, James Dunham, and Christopher Warshaw. 2018. “The Ideological Nation-
alization of Partisan Subconstituencies in the American States.” Public Choice 176 (1—2): 133—151.
http://dx.doi.org/10.1007/511127-018-0543-3.

[11] Devin Caughey and Christopher Warshaw. 2018. “Policy Preferences and Policy Change:
Dynamic Responsiveness in the American States, 1936—2014.” American Political Science Review
112 (2): 249-266. http:/ /dx.doi.org/10.1017/50003055417000533.
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2017 [10] Devin Caughey, Chris Tausanovitch, and Christopher Warshaw. 2017. “Partisan Gerry-
mandering and the Political Process: Effects on Roll-Call Voting and State Policies.” Election
Law Journal 16, no. 4 (Symposium on Partisan Gerrymandering and the Efficiency Gap): 453-
469. http:/ /dx.doi.org/10.1089/€lj.2017.0452.
* Cited by appellees’ briefs in Whitford v. Gill (2017) and Rucho v. Common Cause (2018), U.S.
Supreme Court

[9] Devin Caughey, Christopher Warshaw, and Yiqing Xu. 2017. “Incremental Democracy: The
Policy Effects of Partisan Control of State Government.” Journal of Politics 79 (4): 1-17. http:
//dx.doi.org/10.1086/692669.

[8] Devin Caughey, Allan Dafoe, and Jason Seawright. 2017. “Nonparametric Combination
(NPC): A Framework for Testing Elaborate Theories.” Journal of Politics 79 (2): 688—701. http:
//dx.doi.org/10.1086/689287.

2016 [7] Devin Caughey and Christopher Warshaw. 2016. “The Dynamics of State Policy Liberalism,
1936—2014.” American Journal of Political Science 60 (4): 899-913. http://dx.doi.org/10.1111/ajps.
12219.

* Winner, APSA State Politics Section Best Journal Article Award

[6] Devin Caughey and Eric Schickler. 2016. “Substance and Change in Congressional Ideology:
NOMINATE and Its Alternatives.” Studies in American Political Development 30 (2): 128-146. http:
//dx.doi.org/10.1017/50898588X16000092.

[5] Allan Dafoe and Devin Caughey. 2016. “Honor and War: Southern U.S. Presidents and the
Effects of Concern for Reputation.” World Politics 68 (2): 341-381. http:/ /dx.doi.org/10.1017/
S50043887115000416.

2015 [4] Devin Caughey and Christopher Warshaw. 2015. “Dynamic Estimation of Latent Opinion
Using a Hierarchical Group-Level IRT Model.” Political Analysis 23 (2): 197-211. http:/ /dx.doi.
org/10.1093/pan/mpuo21.

* Reprinted in Robert J. Frazese Jr., ed. 2017. Advances in Political Methodology. Elgar.

[3] Rosa Arboretti, Eleonora Carrozzo, and Devin Caughey. 2015. “A Rank-based Permutation
Test for Equivalence and Non-inferiority.” Italian Journal of Applied Statistics 25 (1): 81-92. http:
/ /sa-ijas.stat.unipd.it/sites/sa-ijas.stat.unipd.it/files /o5_1.pdf.

2011 [2] Devin Caughey and Jasjeet S. Sekhon. 2011. “Elections and the Regression Discontinuity
Design: Lessons from Close U.S. House Races, 1942—2008.” Political Analysis 19 (4): 385—408.
http:/ /dx.doi.org/10.1093/pan/mprosz2.

* Winner, Warren Miller Prize and Political Analysis Editors” Choice Award

* Reprinted in Robert J. Franzese, ed. 2015. Quantitative Research in Political Science. SAGE.
[1] Eric Schickler and Devin Caughey. 2011. “Public Opinion, Organized Labor, and the Limits
of New Deal Liberalism, 1936-1945.” Studies in American Political Development 25 (2): 1—28. http:
//dx.doi.org/10.1017/50898588X11000101.

Non-Refereed Publications
2022 Devin Caughey. 2022a. Review of A Troubled Birth: The 1930s and American Public Opinion, by

Susan Herbst. Perspectives on Politics 20 (3): 1102—1104. https://doi.org/10.1017/5153759272200
1724.
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2021

2020

2019

2017

Software

2017
2015

2014

Devin Caughey. 2022b. Review of How the Tea Party Captured the GOP: Insurgent Factions in
American Politics, by Rachel M. Blum. Party Politics 28 (3): 587-588. https:/ /doi.org/10.1177/
13540688221081896.

Devin Caughey and Eric Schickler. 2021. “The Democratic-CIO Alliance: The Benefits of Friend-
ship.” Labor: Studies in Working-Class History 18 (3): 120-125. https:/ /doi.org/10.1215/15476715-
9061521.

Devin Caughey and Sara Chatfield. 2020. “Causal Inference and American Political Develop-
ment: Contrasts and Complementarities.” Public Choice 185:359-376. https:/ /doi.org/10.1007/
$11127-019-00694-4.

Devin Caughey and Christopher Warshaw. 2019. “Public Opinion in Subnational Politics.” Jour-
nal of Politics 81, no. 1 (Symposium on Subnational Policymaking): 352-363. https:/ /doi.org/
10.1086/700723.

Devin Caughey and Eric Schickler. 2017. “Keith Poole, Ideology Scores, and the Study of Con-
gressional Development.” The Legislative Scholar: The Newsletter of the Legislative Studies Section
of the American Political Science Association 2 (2): 37—42. http:/ / legislativestudies . org / wp -
content/uploads/2017/11/legislative_scholar_fall 2017.pdf.

James Dunham, Devin Caughey, and Christopher Warshaw. 2017. dgo: Dynamic Estimation of
Group-Level Opinion. R package. https://CRAN.R-project.org/package=dgo.

Devin Caughey. 2015. NPC: Nonparametric Combination of Hypothesis Tests. R package. http:/ /
CRAN.R-project.org/package=NPC.

Devin Caughey. 2014. “FisherSens and SumTestSens.” In rbounds: Perform Rosenbaum bounds
sensitivity tests for matched and unmatched data. R package. Creator and maintainer: Luke J. Keele.
http:/ /CRAN.R-project.org/package=rbounds.

Grants and Fellowships

2016-17

2015

2011

2010

2009-11

2008

Visiting Scholar Fellowship, Center for the Study of Democratic Politics, Princeton University

PolMeth Thematic Methodology Meeting Grant ($14,250); with Stephen Jessee, Alex Tahk,
Christopher Warshaw, and Teppei Yamamoto; for “Improving Spatial Models” conference, MIT,
May 1-2

Mike Synar Graduate Research Fellowship, Institute of Governmental Studies, UC-Berkeley

Clogg Scholarship Award, Society for Political Methodology and ICPSR Summer Program in
Quantitative Methods in Social Research

NSF Integrated Graduate Education Research and Training (IGERT) Program Fellowship in
Politics, Economics, Psychology, and Public Policy

NSF Graduate Research Fellowship (honorable mention)
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Awards and Honors

2024

2019

2017

2015

2014

2012

2008

APSA State Politics & Policy Section Virginia Gray Book Award, with Chris Warsaw, for Dy-
namic Democracy

APSA Political Organizations and Parties Section Leon Epstein Outstanding Book Award (2017-
2018), for The Unsolid South

Social Science History Association Allan Sharlin Memorial Book Award (honorable mention),
for The Unsolid South

APSA State Politics & Policy Section Best Journal Article Award, with Chris Warshaw, for “The
Dynamics of State Policy Liberalism, 1936—2014"

APSA award for best paper on state politics and policy presented at the 2014 annual meeting,
with Chris Warshaw, for “Dynamic Representation in the American States, 1960-2012"

APSA Walter Dean Burnham Award for best dissertation in the field of Politics and History

Warren Miller Prize for best article published in Political Analysis, with Jasjeet S. Sekhon, for
“Elections and the Regression Discontinuity Design”

Political Analysis Editors” Choice Award, with Jasjeet S. Sekhon, for “Elections and the Regres-
sion Discontinuity Design”

Kenneth E. Boulding Award for best graduate student paper presented at an International
Studies Association meeting, with Allan Dafoe, for “Honor and War”

Outstanding Graduate Student Instructor Award, UC-Berkeley Graduate Council

Conference Papers

2022

2019

2018

Elissa Berwick and Devin Caughey. 2022. “Multidimensional Latent Ideology in Spanish Re-
gions.” Paper presented at the Society for Political Methodology Summer Meeting, Washington
University, St. Louis, MO, July 22, 2022.

Devin Caughey and Sara Chatfield. 2019. “Causal Inference and American Political Develop-
ment: Contrasts and Complementarities.” Paper presented at the Causal Inference & American
Political Development Conference, University of Southern California, Los Angeles, CA, Jan-
uary 10, 2019.

Devin Caughey, Hiroto Katsumata, and Teppei Yamamoto. 2018b. “Item Response Theory for
Conjoint Survey Experiments.” Paper presented at the annual meeting of the American Political
Science Association, Boston, MA, August 30, 2018.

Devin Caughey, Hiroto Katsumata, and Teppei Yamamoto. 2018a. “Item Response Theory for
Conjoint Experiments.” Paper presented at the summer meeting of the Society for Political
Methodology, Brigham Young University, Provo, UT, July 21, 2018.

Elissa Berwick and Devin Caughey. 2018. “Multidimensional Latent Preferences from Sparse
Survey Data: A Group-Level Dynamic IRT Model for Spanish Regions.” Poster presented at the
summer meeting of the Society for Political Methodology, Brigham Young University, Provo,
UT, July 20, 2018.
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2017

2016

2015

2014

Devin Caughey and Christopher Warshaw. 2017. “Dynamic Responsiveness in the American
States, 1936—2014.” Paper presented at the workshop How Do Politicians Learn?, Princeton Uni-
versity, Princeton, NJ, May 17, 2017.

Devin Caughey and Erin Hartman. 2017. “Target Selection as Variable Selection: Using the
Lasso to Select Auxiliary Vectors for the Construction of Survey Weights.” Paper presented at
the Annual Meeting of The Society for Political Methodology, University of Wisconsin-Madison,
Madison, WI, July 13, 2017.

Allan Dafoe, Baobao Zhang, and Devin Caughey. 2017. “Confounding in Survey Experiments:
Diagnostics and Solutions.” Paper presented at the workshop A Perfect Match? Comparative Po-
litical Economy and Conjoint Analysis, University of Zurich, Zurich, Switzerland, January 9, 2017.

Devin Caughey. 2016a. “Exclusion and Responsiveness: Congressional Representation in the
One-Party South.” Paper presented at the American-British-Canadian Political Development
Workshop, University of Toronto, Toronto, Canada, September 30, 2016.

Devin Caughey, James Dunham, and Christopher Warshaw. 2016b. “The Ideological Nation-
alization of Mass Partisanship: Policy Preferences and Partisan Identification in State Publics,
1946—2014.” Paper presented at the APSA Annual Meeting, Philadelphia, PA, September 3, 2016.

Devin Caughey and Sara Chatfield. 2016. “Creating a Constituency for New Deal Liberalism:
The Policy Feedback Effects of the Tennessee Valley Authority.” Paper presented at the APSA
Annual Meeting, Philadelphia, PA, September 1, 2016.

Devin Caughey, Allan Dafoe, and Luke Miratrix. 2016. “Beyond the Sharp Null: Permutation
Tests Actually Test Heterogeneous Effects.” Paper presented at the summer meeting of the
Society for Political Methodology, Rice University, Houston, TX, July 22, 2016.

Devin Caughey and Erin Hartman. 2016. “Target Selection as Variable Selection: Using the
Lasso to Select Auxiliary Vectors for the Construction of Survey Weights.” Paper presented at
the MPSA Annual Meeting, Chicago, IL, April 6, 2016.

Devin Caughey, James Dunham, and Christopher Warshaw. 2016a. “Polarization and Partisan
Divergence in the American Public, 1946—2012.” Paper presented at the MPSA Annual Meeting,
Chicago, IL, April 2, 2016.

Devin Caughey. 2016b. “Representation without Parties: Reconsidering the One-Party South,
1930-62.” Paper presented at the SPSA Annual Meeting, San Juan, PR, January 8, 2016.

Devin Caughey, Tom O’Grady, and Christopher Warshaw. 2015. “Ideology in the European
Mass Public: A Dynamic Perspective.” Paper presented at the General Conference of the Euro-
pean Consortium for Political Research, Montreal, Canada, August 25, 2015.

Allan Dafoe, Baobao Zhang, and Devin Caughey. 2015. “Confounding in Survey Experiments.”
Paper presented at the Annual Meeting of The Society for Political Methodology, University of
Rochester, Rochester, NY, July 23, 2015.

Allan Dafoe, Baobao Zhang, and Devin Caughey. 2014. “Confounding in Survey Experiments.”
Paper presented at the APSA Annual Meeting, Washington, DC, August 29, 2014.

Devin Caughey. 2014. “Representation without Parties: Reconsidering the One-Party South,
1930-62.” Paper presented at the APSA Annual Meeting, Washington, DC, August 28, 2014.
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2013

2012

2011

2010

Devin Caughey and Christopher Warshaw. 2014a. “Dynamic Representation in the American
States, 1960—2012.” Paper presented at the APSA Annual Meeting, Washington, DC, August 28,
2014.

* Winner, APSA award for best paper on state politics and policy

Devin Caughey and Christopher Warshaw. 2014b. “The Policy Effects of Partisan Control of
State Governorships.” Paper presented at the Conference on State Political Institutions and the
Executive Branch, Washington, DC, August 27, 2014.

Devin Caughey and Mallory Wang. 2014. “Bayesian Population Interpolation and Lasso-Based
Target Selection in Survey Weighting.” Paper presented at the Annual Meeting of The Society
for Political Methodology, University of Georgia, Athens, GA, July 24, 2014.

Devin Caughey and Eric Schickler. 2014. “Structure and Change in Congressional Ideology:
NOMINATE and Its Alternatives.” Paper presented at the Congress and History Conference,
University of Maryland, College Park, June 11, 2014.

Devin Caughey, Michael Dougal, and Eric Schickler. 2013. “The Policy Bases of the New Deal
Realignment: Evidence from Public Opinion Polls, 1936-1952.” Paper presented at the APSA
Annual Meeting, Chicago, IL, August 31, 2013.

Devin Caughey, Allan Dafoe, and Jason Seawright. 2013a. “Testing Elaborate Theories in Po-
litical Science: Nonparametric Combination of Dependent Tests.” Paper presented at the APSA
Annual Meeting, Chicago, IL, August 29, 2013.

Devin Caughey and Christopher Warshaw. 2013. “Dynamic Estimation of Latent Opinion from
Sparse Survey Data Using a Group-Level IRT Model.” Paper presented at the Annual Meeting
of The Society for Political Methodology, University of Virginia, Charlottesville, VA, July 20,
2013.

Devin Caughey, Allan Dafoe, and Jason Seawright. 2013b. “Testing Elaborate Theories in Polit-
ical Science: Nonparametric Combination of Dependent Tests.” Paper presented at the MPSA
Annual Meeting, Chicago, IL, April 20, 2013.

Devin Caughey. 2012a. “Participation and Contestation in the One-Party South: Sources of
Ideological Diversity in the ‘Southern Bloc’.” Paper presented at the MIT American Politics
Conference, Cambridge, MA, September 21, 2012.

Devin Caughey. 2012b. “Participation and Contestation in the One-Party South: Sources of

Ideological Diversity in the ‘Southern Bloc’.” Paper presented at the WPSA Annual Meeting,
Portland, OR, March 22, 2012.

Devin Caughey. 2011. “The Mass Basis of the ‘Southern Imposition”: Labor Unions, Public
Opinion, and Representation, 1930s—-1940s.” Paper presented at the APSA Annual Meeting,
Seattle, WA, September 3, 2011.

Allan Dafoe and Devin Caughey. 2011. “Honor and War: Using Southern Presidents to Identify
Reputational Effects in International Conflict.” Paper presented at the ISA Annual Meeting,
Montreal, Quebec, March 17, 2011.

* Winner, ISA Kenneth E. Boulding Award for best graduate student paper

Allan Dafoe and Devin Caughey. 2010. “Honor, Reputation, and War: Using Southern Presi-
dents to Identify the Effect of Culture on International Conflict Behavior.” Paper presented at
the APSA Annual Meeting, Washington, DC, September 3, 2010.
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2009

2007

Eric Schickler and Devin Caughey. 2010. “Public Opinion, Organized Labor, and the Limits of
New Deal Liberalism, 1936-1945.” Paper presented at the APSA Annual Meeting, Washington,
DC, September 2, 2010.

Devin Caughey. 2009. “Pro-Incumbent Bias in Close Elections: Implications for Regression
Discontinuity Designs.” Poster presented at the Annual Meeting of The Society for Political
Methodology, Yale University, New Haven, CT, July 29, 2009.

Devin Caughey, Sara Chatfield, and Adam Cohon. 2009. “Defining, Mapping, and Measuring
Bureaucratic Autonomy.” Paper presented at the MPSA Annual Meeting, Chicago, IL, April 4,
2009.

Devin Caughey. 2007. “Responding to the Roosevelt Reconstruction: Southern Senators, the
Supreme Court, and the New Deal Coalition.” Paper presented at the UC-Berkeley Political
Science Graduate Student Conference, May 2, 2007.

Invited Talks

2023

2021

2020

2019

2018

2017

2016

2015

2014

2013

University of Massachusetts, Amherst (March 8) “Dynamic Democracy: Public Opinion, Elec-
tions, and Policymaking in the American States”

Harvard Law School (February 17): “Dynamic Democracy: Citizens, Politicians, and Policy-
making in the American States”

Harvard University (March 6): “Dynamic Democracy: Citizens, Politicians, and Policymaking
in the American States”

University of Rochester (February 7): “Dynamic Democracy: Citizens, Politicians, and Policy-
making in the American States”

Columbia University (October 15): “Item Response Theory for Conjoint Experiments”

University of California, Los Angeles (October 29): “Creating a Constituency for New Deal
Liberalism: The Political Effects of the Tennessee Valley Authority, 1933-1962"

Northwestern University (January 27): “Policy and Performance in the New Deal Realignment”
Princeton University (November 17): “Dynamic Responsiveness in the American States”
Johns Hopkins University (March 24): “The Selectoral Connection in the One-Party South”

Yale University (September 17): “Beyond the Sharp Null: Permutation Tests of Bounded Null
Hypotheses”

Boston University (November 14): “Representation without Parties: Reconsidering the One-
Party South”

Harvard University, Applied Statistics Seminar (November 5): “Bayesian Population Interpola-
tion and Lasso-Based Target Selection in Survey Weighting”

Dartmouth College (April 22): “The Dynamics of State Policy Liberalism, 1956—2012"
Ohio State University (April 18): “The Dynamics of State Policy Liberalism, 1956—2012"

University of Chicago, Harris School (November 14): “A Dynamic Model of Public Opinion,
with Applications to Realignment and Representation in the Wake of the New Deal”
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2011

Advising
Graduate

2022—

Princeton University (October 24): “A Dynamic Model of Public Opinion, with Applications to
Realignment and Representation in the Wake of the New Deal”

University of Illinois (September 13): “A Dynamic Model of Public Opinion, with Applications
to Realignment and Representation in the Wake of the New Deal”

Yale University (January 16): “Congress, Public Opinion, and Representation in the One-Party
South, 1930s—-1960s”

Pennsylvania State University, New Faces in Political Methodology Conference (April 30):
“Regression-Discontinuity Designs and Popular Elections: Implications of Pro-Incumbent Bias
in Close U.S. House Races”

Cory Adkins, MIT (dissertation committee member)

2022— Kirsten Walters, Harvard (dissertation committee member)
2022— Angie Jo, MIT (dissertation committee member)
2022— Esteban Fernandez, MIT (dissertation committee member)
2020—- Chloe Wittenberg, MIT (dissertation committee member)
201922 Zeyu (Chris) Peng, MIT (dissertation co-chair)
2018—20 Clara Vandeweerdt, MIT (dissertation committee member)
2017-20 Nicolas Dumas, MIT (dissertation committee member)
201720 Olivia Bergman, MIT (dissertation committee member)
2016—20 Baobao Zhang, Yale (external dissertation committee member)
2018-19 Sam Hoar, MIT (master’s thesis committee member)
2018-19  Elissa Berwick, MIT (dissertation committee member)
2016-19 Megan Goldberg, MIT (dissertation committee member)
2013-18 James Dunham, MIT (dissertation committee member)
2013-17 James Conran, MIT (dissertation committee member)
Undergraduate
202021 Darya Guettler, MIT (thesis advisor)
2017-18 Sarah Melvin, MIT (thesis advisor)
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Teaching

2023-24

202223

2021—-22

202021

2019-20

2018-19

2017-18

2015-16
2014-15

2013-14

201213

10

Spring
17.202: American Political Institutions (graduate)
17.270: American Political Development (graduate)
Fall
17.5950: Bayesian Measurement Models (graduate)
Spring
17.202: American Political Institutions (graduate)
Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)
Spring
17.270: American Political Development (graduate)
17.5950: Bayesian Measurement Models (graduate)
Fall
17.850: Political Science Scope and Methods (graduate)
Fall
17.263: Electoral Politics (undergraduate)
17.830: Empirical Methods in Political Economy (graduate)
17.850: Political Science Scope and Methods (graduate)
Spring
17.202: American Political Institutions (graduate)
Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)
Spring
17.20: Introduction to American Politics (undergraduate)
17.5951: Political Representation in American Politics (graduate)
Spring
17.202: American Political Institutions (graduate)
Fall
17.20: Introduction to American Politics (undergraduate)
17.850: Political Science Scope and Methods (graduate)
Spring
17.20: Introduction to American Politics (undergraduate)
17.5918: Southern Politics since 1863 (undergraduate)
Spring
17.20: Introduction to American Politics (undergraduate)
17.202: American Political Institutions (graduate)
Spring
17.5918: Southern Politics since 1863 (undergraduate)
Fall
17.150: The American Political Economy in Comparative Perspective (graduate)
17.20: Introduction to American Politics (undergraduate)
Spring
17.20: Introduction to American Politics (undergraduate)
Fall
17.263/264: Electoral Politics (undergraduate/graduate)
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11

Service
Department
2023-24 Chair, Graduate Admissions Committee
2023-24 Chair, Politics and Computing Search Committee
2022—23 Chair, Graduate Admissions Committee
202122  Chair, Open-Field Senior Search Committee
202021 Graduate Program Committee / Diversity, Equity, and Inclusion Working Group
2019-20 Comparative Politics Search Committee
2018-19 Admissions/Financial Aid Committee
American Politics Search Committee
2017-18 Political Science Concentration Advisor
Undergraduate Program Committee
2015-16 Admissions/Financial Aid Committee
Undergraduate Program Committee
2014-15 Undergraduate Program Committee
2013-14 American Politics Search Committee
University
2023—25 Member, SHASS Education Advisory Committee
2022— SHASS representative, Committee on Nominations
2020- SHASS lead, Schwarzman College of Computing Common Ground Standing Committee
2017-19 Faculty Fellow, MIT SHASS Burchard Scholars Program

Professional Organizations

2023-25
2023
2022-24
2022
2020—
2019—
2019
2017

2014

Member, executive council, APSA State Politics and Policy Section

Member, selection committee, Gladys M. Kammerer Award, APSA

Member, executive council, APSA Politics and History Section

Member, selection committee, Miller Prize, Society for Political Methodology
Member, advisory board, Consortium on American Political Economy

Coordinator, Pioneer Valley American Political Development Reading Group

Member, host committee, 36th annual meeting of the Society for Political Methodology

Member, selection committee, Miller Prize, Society for Political Methodology

Member, selection committee, Miller Prize, Society for Political Methodology
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12

Member, selection committee, PolMeth Graduate Student Poster Award, Society for Political

Methodology

2013

Member, selection committee, Miller Prize, Society for Political Methodology

Member, selection committee, V. O. Key Award, Southern Political Science Association

2012

Journals
Editing

2022—

Reviewing

American Journal of Political Science
American Political Science Review
American Politics Research

American Sociological Review

British Journal of Political Science
Conflict Management and Peace Science
Contemporary Economic Policy

European Journal of Political Economy
Journal of Conflict Resolution

Journal of Electoral Studies

Journal of Experimental Political Science
Journal of Health Politics, Policy and Law
Journal of Law, Economics, and Organization
Journal of Political Economy

Journal of Politics

Journal of Public Policy

Publishers
Reviewing
Chapman & Hall

Consulting
Redistricting

2022
2022
2022
2021

445

Member, selection committee, Mary Parker Follett Award, APSA Politics and History Section

Co-editor, The Forum: A Journal of Applied Research in Contemporary Politics

Journal of Research on Educational Effectiveness
Legislative Studies Quarterly

Observational Studies

Party Politics

Perspectives on Politics

Political Analysis

Political Behavior

Political Research Quarterly

Political Science Research and Methods
Proceedings of the Nat’l Academy of Sciences
Quarterly Journal of Political Science
Regional & Federal Studies

State Politics & Policy Quarterly

Statistics and Public Policy

Studies in American Political Development

Oxford University Press

Expert testimony re Kentucky house map, Graham v. Adams

Expert report re Pennsylvania senate map, Legislative Reapportionment Commission hearings
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