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  1  
Ex Parte Application for a Stay of Discovery Pending Ruling on Motions to Dismiss 

 (3:23-cv-0768-BEN-VET) 
 

ROB BONTA 
Attorney General of California 
DARRELL W. SPENCE 
Supervising Deputy Attorney General 
KEVIN L. QUADE  
Deputy Attorney General  
EMMANUELLE S. SOICHET 
Deputy Attorney General 
State Bar No. 290754 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 510-4426 
Fax:  (415) 703-5843 
E-mail:  Emmanuelle.Soichet@doj.ca.gov 

Attorneys for Defendants Governor Gavin 
Newsom and Attorney General Rob Bonta 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

 

ELIZABETH MIRABELLI, an 
individual, and LORI ANN WEST, 
an individual, 

Plaintiffs, 

v. 

MARK OLSON, in his official 
capacity as President of the EUSD 
Board of Education, et al., 

Defendants. 

3:23-cv-0768-BEN-VET 

EX PARTE APPLICATION FOR A 
STAY OF DISCOVERY PENDING 
RULING ON MOTIONS TO 
DISMISS 

Courtroom:  Courtroom 14B 
Mag. Judge: The Honorable Valerie E. 

Torres 
 
Action Filed: April 27, 2023 

 

Pursuant to Local Rule 83.3(g), Defendant Gavin Newsom, in his official 

capacity as Governor, and Defendant Rob Bonta, in his official capacity as 

Attorney General of California, respectfully submit an application ex parte for an 

order staying all discovery as to them, including discovery motions, pending a 

ruling on their motions to dismiss the First Amended Complaint (FAC).  
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This request is made on the grounds that a stay is warranted to temporarily 

pause burdensome discovery proceedings that resolution of the Governor and 

Attorney General’s pending motions to dismiss may ultimately render unnecessary.  

Specifically, the ex parte application is made on the grounds that: (1) the pending 

motions to dismiss will potentially dispose of the majority, if not all, of the case 

against one or both Defendants Newsom and Bonta; (2) the Court does not require 

additional information to decide the pending motions; and (3) the expenditure of 

resources required to respond to Plaintiffs’ discovery requests will be needlessly 

wasted if the Court grants either or both of Defendants Newsom and Bonta’s 

motions to dismiss.  Accordingly, a brief stay is in the interest of judicial economy 

because the parties would be relieved of the burdens of propounding and 

responding to discovery relating to Defendants Newsom and Bonta, while the Court 

would relieved of adjudicating potential discovery disputes that would be rendered 

unnecessary if the case against the Defendants Newsom and Bonta is resolved. 

Furthermore, Defendants Newsom and Bonta seek this relief via an ex parte 

order to ensure that the underlying purpose of the requested stay is not undermined 

by Plaintiffs’ propounding of discovery requests.  See Quezambra v. United 

Domestic Workers of Am. AFSCME Local 3930, No. 8:10-cv-00927-JLS-JEM, 

2019 WL 8108745, at *1 n.2 (C.D. Cal. Nov. 14, 2019) (an ex parte application is 

the appropriate mechanism for requesting a discovery stay where stipulation is not 

possible and the timeline for a noticed motion and hearing will undercut the relief 

sought).  Plaintiffs served voluminous requests for various written discovery on 

March 20, 2024, with responses due by April 19, 2024.  Declaration of Emmanuelle 

Soichet (Soichet Decl.), ¶¶ 11-12. The discovery includes a set of requests for 

production of documents, two sets of requests for admissions, and a set of 

interrogatories.  Id.   

The parties have since extensively discussed Defendants Newsom and Bonta’s 

position that discovery proceedings should be temporarily stayed as to them.  
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Counsel for Defendants Newsom and Bonta first raised the stay during a meet and 

confer on February 15, 2024, shortly after Plaintiffs first propounded discovery.  

Soichet Decl. ¶¶ 5, 7.  That initial discovery was withdrawn after the magistrate 

judge in this matter reset discovery deadlines.  Id. ¶¶ 8-9.  The parties discussed a 

stay again on March 20, 2024, during their Rule 26(f) conference, when counsel for 

Defendants Newsom and Bonta again asked Plaintiffs to stipulate to a stay of 

discovery pending resolution of the motions to dismiss.  Id. ¶ 12.  Plaintiffs again 

rejected the stipulation and, within hours of concluding the conference, served four 

new sets of discovery requests on each defendant.  Id. ¶¶ 10-11.   

Plaintiffs have informed counsel for Defendants Newsom and Bonta that they 

oppose the ex parte application; Defendants Escondido Union School District, the 

California Department of Education, and California State Board of Education do 

not oppose the ex parte application.  Id. ¶ 15. 

In light of the forgoing, the concurrently filed Memorandum of Points and 

Authorities, the accompanying Declaration of Emmanuelle Soichet, and the 

pleadings and papers filed in this matter, Defendants Newsom and Bonta 

respectfully request an ex parte order staying all discovery as to them, including 

discovery motions, pending a ruling on their motions to dismiss the FAC.   

Given the ex parte status of this request, Defendants Newsom and Bonta 

provide the following contact information for Plaintiffs’ counsel: 

 
CHARLES S. LIMANDRI 
cslimandri@limandri.com 
PAUL M. JONNA 
pjonna@limandri.com 
MARK D. MYERS 
mmyers@limandri.com 
JEFFREY M. TRISSELL 
jtrissell@limandri.com 
MILAN L. BRANDON II 
mbrandon@limandri.com 
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LiMANDRI & JONNA LLP 
P.O. Box 9120 
Rancho Santa Fe, CA 92067 
Telephone: (858) 759-9930 
Facsimile: (858) 759-9938 
 
THOMAS BREJCHA, pro hac vice* 
tbrejcha@thomasmoresociety.org 
PETER BREEN, pro hac vice* 
pbreen@thomasmorsociety.org 
THOMAS MORE SOCIETY 
309 W. Washington St., Ste. 1250 
Chicago, IL 60606 
Tel: (312) 782-1680  
 

 The contact information for counsel for Defendants with the Escondido Union 

School District (Mark Olson, Frank Huston, Joan Gardner, Doug Paulson, Zesty 

Harper, Luis Rankins-Ibarra, John Alpert, Trent Smith, Tracy Schmidt, and Steve 

White), is as follows: 

DANIEL R SHINOFF  

Dshinoff@as7law.com  

JACK M SLEETH, JR.  

Jsleeth@as7law.com 

ARTIANO SHINOFF 

2488 Historic Decatur Road Suite 200 

San Diego, CA 92106 

Tel: (619)232-3122 

 

 The contact information for counsel for Defendants with the California 

Department of Education and State Board of Education (Tony Thurmond, Linda 

Darling-Hammond, Cynthia Glover Woods, Francisco Escobedo, Brenda Lewis, 

James McQuillen, Sharon Olken, Gabriela Orozco-Gonzalez, Kim Pattillo 

Case 3:23-cv-00768-BEN-VET   Document 103   Filed 03/29/24   PageID.2788   Page 4 of 5



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  5  
Ex Parte Application for a Stay of Discovery Pending Ruling on Motions to Dismiss 

 (3:23-cv-0768-BEN-VET) 
 

Brownson, Haydee Rodriguez, Alison Yoshimoto-Towery, and Naomi Porter), is as 

follows: 

CHRISTOPHER N. MANDARANO 

Cmandarano@cde.ca.gov 

LEONARD BRUCE GARFINKEL 

Lgarfinkel@cde.ca.gov 

PAUL RAY GANT 

Pgant@cde.ca.gov 

REBECCA PATRICIA FEIL 

Rfeil@cde.ca.gov 

VIRGINIA GAY CALE 

Vcale@cde.ca.gov 

STATE OF CALIFORNIA DEPARTMENT OF EDUCATION 

1430 N Street 

Sacramento, CA 95814 

Tel: (916) 319-0860  

 
Dated:  March 29, 2024 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
DARRELL W. SPENCE 
Supervising Deputy Attorney General 
KEVIN L. QUADE  
Deputy Attorney General 
 

 
EMMANUELLE S. SOICHET 
Deputy Attorney General 
Attorneys for Defendants Governor 
Gavin Newsom and Attorney General 
Rob Bonta  
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Memorandum of Points and Authorities in Support of Ex Parte Application for a Stay of 
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ROB BONTA 
Attorney General of California 
DARRELL W. SPENCE 
Supervising Deputy Attorney General 
KEVIN L. QUADE  
Deputy Attorney General  
EMMANUELLE S. SOICHET 
Deputy Attorney General 
State Bar No. 290754 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 510-4426 
Fax:  (415) 703-5843 
E-mail:  Emmanuelle.Soichet@doj.ca.gov 

Attorneys for Defendants Governor Gavin 
Newsom and Attorney General Rob Bonta 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

 

ELIZABETH MIRABELLI, an 
individual, and LORI ANN WEST, 
an individual, 

Plaintiffs, 

v. 

MARK OLSON, in his official 
capacity as President of the EUSD 
Board of Education, et al., 

Defendants. 

3:23-cv-0768-BEN-VET 

MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT 
OF EX PARTE APPLICATION 
FOR A STAY OF DISCOVERY 
PENDING RULING ON MOTIONS 
TO DISMISS 

Courtroom:  Courtroom 14B 
Mag. Judge: The Honorable Valerie E. 

Torres 
 
Action Filed: April 27, 2023 

 

INTRODUCTION 
In a First Amended Complaint (FAC) that added Governor Gavin Newsom 

and Attorney General Rob Bonta as Defendants, Plaintiffs challenge the 

constitutionality of an Escondido Union School District (EUSD) policy that bars 

employees from disclosing information about a student’s gender identity or 

expression without the student’s consent.  In response, Defendants Newsom and 
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Memorandum of Points and Authorities in Support of Ex Parte Application for a Stay of 

Discovery Pending Ruling on Motions to Dismiss (3:23-cv-0768-BEN-VET) 
 

Bonta have filed motions for dismissal under Federal Rules of Civil Procedure 

12(b)(1), asserting that Plaintiffs lack standing to sue them and that they are 

shielded by Eleventh Amendment immunity.   

Defendants Newsom and Bonta seek an ex parte order staying all discovery 

obligations—as to them only—during the limited time period necessary for the 

Court to hear and decide their motions to dismiss.  A district court is permitted to 

issue an order limiting discovery “for good cause, . . . to protect a party or person 

from . . . undue burden or expense.”  Fed. R. Civ. P. 26(c)(1).  Resolution of the 

motions to dismiss will likely dispose of this matter entirely for one or both of the 

moving Defendants.  Staying discovery pending resolution of these motions will 

protect not only Defendants Newsom and Bonta, but all parties and the Court from 

the unnecessary burden and expense of engaging in discovery and litigating 

discovery disputes before threshold, potentially dispositive issues are resolved.     

RELEVANT PROCEDURAL HISTORY 
The initial complaint in this case was filed on April 25, 2023.  ECF 1. 

Plaintiffs—two teachers with Escondido Unified School District (EUSD)—sued 

EUSD and the California Department of Education, alleging that EUSD’s policy 

relating to student gender identity violates Plaintiffs’ First Amendment rights to 

free speech and the free exercise of religion, and seeking declaratory relief that 

“conclusions” contained in a Department of Education guidance document violated 

the U.S. Constitution.  See ECF 1, ¶¶ 217-280, 285.  On September 14, 2024, the 

Court issued an order preliminarily enjoining EUSD from enforcing the challenged 

policy against Plaintiffs and enjoining the Department of Education from enforcing 

its guidance against Plaintiffs.  ECF 42.  

On January 8, 2024, the Court ordered Plaintiffs to add “the Attorney General 

and the State of California” as defendants.  ECF 72.  After their request for leave to 

amend their claims was denied in part, Plaintiffs served their FAC (ECF 80) on 
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Defendants Newsom and Bonta on February 2, 2024.  See ECF 77, 79; Declaration 

of Emmanuelle Soichet (Soichet Decl.) ¶ 4.  

A week later, on February 9, Plaintiffs served multiple sets of written 

discovery on Defendants Newsom and Bonta.  Soichet Decl. ¶ 5.  The next week, 

on February 15, counsel for Defendants Newsom and Bonta requested that 

Plaintiffs agree to stipulate to a stay of discovery as to them, pending resolution of 

Defendants Newsom and Bonta’s anticipated motions to dismiss.  Id. ¶¶ 6-7.  

Plaintiffs rejected that request.  Id. ¶ 7.  However, after Judge Torres modified and 

extended the operative discovery deadlines in the case to account for the addition of 

Defendants Newsom and Bonta, Plaintiffs withdrew the February 9 discovery 

served on Newsom and Bonta.  Id. ¶¶ 8-9.  

Defendants Newsom and Bonta then filed their motions to dismiss the First 

Amended Complaint.  ECF 95, 96.  Those motions are now fully briefed and set for 

hearing on April 29, 2024.  See ECF 102. 

During the parties’ Rule 26(f) conference on March 20, counsel for 

Defendants Newsom and Bonta again asked Plaintiffs to agree to stay discovery as 

to them pending resolution of the motions to dismiss.  Soichet Decl. ¶ 10.  Plaintiffs 

again refused and, immediately afterward, served four sets of written discovery on 

each of the two defendants.  Id. ¶¶ 10-11.  Defendants Newsom and Bonta’s 

responses to those requests are due April 19, 2024—10 days before the hearing on 

their motions to dismiss.  Id. ¶ 12. 

ARGUMENT 

I. A DISCOVERY STAY SHOULD BE GRANTED PENDING THE MOTIONS TO 
DISMISS 

Federal Rule of Civil Procedure 26(c) provides that the Court “may, for good 

cause, issue an order to protect a party or person from annoyance, embarrassment, 

oppression, or undue burden or expense, including . . . forbidding the disclosure or 

discovery.”  Additionally, the Court has the authority to control discovery to fit the 
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needs of a particular case.  See Fed. R. Civ. Proc. 16(a)(3) (wasteful pretrial 

activities are discouraged); Fed. R. Civ. Proc. 16(c)(2)(F) (the Court has the 

authority to control the scheduling of discovery and disclosures); Fed. R. Civ. Proc. 

16(c)(2)(P) (the Court has the ability to take appropriate action to facilitate the 

“inexpensive disposition of the action”). 

In this case, the Court has the broad discretion to stay discovery as to 

Defendants Newsom and Bonta pending the outcome of their potentially dispositive 

motions to dismiss.  Alaska Cargo Transp., Inc. v. Alaska R.R. Corp., 5 F.3d 378, 

383 (9th Cir. 1993).  Such stays are routinely upheld on appeal and the Court’s 

decision to postpone discovery “will be not disturbed except up on the clearest 

showing that denial of discovery results in actual and substantial prejudice to the 

complaining litigant.”  Hallett v Morgan, 296 F.3d 732, 751 (9th Cir. 2002); see 

Quinn v. Anvil Corp., 620 F.3d 1005, 1009 (9th Cir. 2010) (affirming district 

court’s decision staying discovery pending resolution of motion to dismiss for lack 

of standing).  As the Ninth Circuit has explained, where a motion to dismiss may be 

granted: 
 
[O]ur requiring costly and time consuming discovery and trial work 
would represent an abdication of our judicial responsibility.  It is sounder 
practice to determine whether there is any reasonable likelihood that 
plaintiffs can construct a claim before forcing the parties to undergo the 
expense of discovery. 

Rutman Wine Co. v. E. & J. Gallo Winery, 829 F.2d 729, 738 (9th Cir. 1987) 

(internal citations and punctuation omitted).  To that end, the Court has recognized 

that discovery at the pleading stage is only appropriate where resolution of a Rule 

12(b) motion turns on factual issues.  Wagh v. Metris Direct, Inc., 363 F.3d 821, 

829 (9th Cir. 2003), overruled on other grounds, Odom v. Microsoft Corp., 486 

F.3d 541, 551 (9th Cir. 2007) (en banc); Jarvis v. Regan, 833 F.2d 149, 155 (9th 

Cir. 1987).   

Federal district courts in California, including this District, have employed a 

two-part test to assess whether a stay of discovery is proper pending the outcome of 

Case 3:23-cv-00768-BEN-VET   Document 103-1   Filed 03/29/24   PageID.2793   Page 4 of 10



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  5  
Memorandum of Points and Authorities in Support of Ex Parte Application for a Stay of 
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a motion to dismiss: (1) is “the pending motion potentially dispositive of the entire 

case, or at least dispositive on the issue at which discovery is aimed,” and (2) can 

“the pending, potentially dispositive motion . . . be decided absent additional 

discovery.”  Pacific Surf Designs, Inc. v. Whitewater West Industries, Ltd., No. 20-

cv-1464-BEN-BLM, 2021 WL 3080061, at *1-2 (S.D. Cal. July 21, 2021) (internal 

quotation marks and citation omitted); Camacho v. United States, No. 12-cv-956-

CAB-BGS, 2014 WL 12026059, at *3 (S.D. Cal. Aug. 15, 2014).  

A. Defendants’ Motion to Dismiss is Potentially Dispositive of All 
Claims Against Them 

Defendants Newsom and Bonta have brought potentially dispositive motions 

to dismiss that, if granted, will resolve the entire action as to one or both of them.  

In assessing whether a pending motion is potentially dispositive, a court must take a 

“preliminary peek” at the merits of the motion.  Pacific Surf Designs, Inc., 2021 

WL 3080061, at *2.  Upon this preliminary examination, there is “an immediate 

and clear possibility” that Defendants Newsom and Bonta’s motions will be 

granted.  GTE Wireless, Inc. v. Qualcomm, Inc., 192 F.R.D. 284, 286 (S.D. Cal. 

2000).   

The pending motions to dismiss raise the preliminary justiciability issue of 

whether this Court has jurisdiction to hear Plaintiffs’ claims against Defendants 

Newsom and Bonta.  As to the Governor, Plaintiffs’ suit is barred by Eleventh 

Amendment immunity.  See ECF No. 95 at 12-17.  Though actions for prospective 

injunctive relief can be brought against state officers in their official capacities in 

some circumstances, an exception to immunity requires that the officer have some 

direct authority or practical ability (as opposed to mere generalized enforcement or 

supervisory duties) to enforce the challenged act.  Ex parte Young, 209 U.S. 123, 

157 (1908); Nat’l Audubon Soc’y, Inc. v. Davis, 307 F.3d 835, 846 (9th Cir. 2002); 

Los Angeles Cnty. Bar Ass’n v. Eu, 979 F.2d 697, 704 (9th Cir. 1992).  Plaintiffs 

have not alleged and cannot show that the Governor has any connection to the 
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injury-causing local policy whatsoever, let alone the type of direct enforcement 

power that could render him responsible for Plaintiffs’ injuries.  For the same 

reasons, Plaintiffs cannot establish standing to sue the Governor because their 

alleged injuries are multiple steps removed from and in no sense “fairly traceable” 

to any of his conduct.  ECF No. 95 at 17-19; see Wash. Env’t Council v. Bellon, 732 

F.3d 1131, 1142 (9th Cir. 2013).  

Plaintiffs likewise have failed to establish jurisdiction to sue Attorney General 

Bonta.  As to standing, they cannot demonstrate that their alleged constitutional 

injuries, which indisputably flow from EUSD’s enacting and enforcing its policy, 

are “fairly traceable” to any conduct of the Attorney General.  See ECF No. 96 at 

10-19.  Indeed, Plaintiffs do not allege and cannot show that the Attorney General 

has any authority to require EUSD to continue to enforce the specific policy at issue 

in this suit.  Rather, EUSD’s independent decision to enact and enforce its policy, 

even if based on a mistaken belief that the policy was required by state law under 

penalty of Attorney General enforcement, severs any casual connection between the 

injurious policy and the Attorney General’s generalized enforcement authority with 

respect to California law.  See Maya v. Centex Corp., 658 F.3d 1060, 1070 (9th Cir. 

2011) (“independent decisions” by third parties can render chain of causation too 

weak for standing).  Eleventh Amendment immunity likewise shields the Attorney 

General in this case because the specific local policy at issue is not mandated by 

California law and, thus, Plaintiffs’ injuries, which are caused by EUSD’s 

enforcement of its policy, cannot be sufficiently connected to the Attorney 

General’s generalized power to enforce state law.  See ECF No. 96 at 19-21; Nat’l 

Audubon Soc’y, Inc., 307 F.3d at 847. 

The defects outlined in both motions to dismiss turn on the unique and 

inherent powers of the Governor and Attorney General, thus it is highly unlikely 

amendment could cure the jurisdictional deficiencies.  See David v. Fraser, No. 

3:17-cv-00708-CAB-NLS, 2017 WL 3605444, at *5 (S.D. Cal. Aug. 22, 2017) 
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(dismissing without leave to amend on Eleventh Amendment grounds).  

Accordingly, Defendants Newsom and Bonta’s motions are likely dispositive 

because, at least as to them, Plaintiffs’ claims are likely to be dismissed with 

prejudice. 

B. Defendants Newsom and Bonta’s Motions to Dismiss Can Be 
Decided Without Additional Discovery 

Discovery is not needed to decide the pending motions to dismiss.  As 

explained, the Court should order this action dismissed because Plaintiffs cannot 

establish the jurisdiction necessary to move forward against the Governor or 

Attorney General.  In their opposition to the motions to dismiss, Plaintiffs pointed 

to the inherent powers of these officials and, as to the Attorney General, judicially 

noticeable legal filings submitted by the Attorney General in other litigation.  See 

ECF No. 98 at 27-30.  No conceivable factual discovery will be required for the 

Court to decide the pending, potentially dispositive, jurisdictional issues.  See 

Pacific Surf Designs, Inc., 2021 WL 3080061, at *2. 

C. A Discovery Stay Would Promote Justice and Efficiency 

 Though both prongs of the typical test applied in this jurisdiction are met here, 

other factors also favor a discovery stay.  For example, courts are directed to 

“secure the just, speedy, and inexpensive determination of every action.”  Fed. R. 

Civ. P. 1 (emphasis added).  Discovery imposes significant costs, both in financial 

resources and time, on the litigant from whom discovery is sought.  Chudasama v. 

Mazda Motor Corp., 123 F.3d 1353, 1367-68 (11th Cir. 1997) (detailing the various 

burdens and explaining the benefit of adjudicating a motion to dismiss to determine 

the validity of all or some of claims before entering discovery orders). 

 In this case, Plaintiffs seek wide-ranging written discovery on a number of 

topics.  See Soichet Decl. ¶ 11, Exs. 2-5 (one set of document requests, one set of 

interrogatories, and two sets of requests for admission served on each defendant).  
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Substantial time and effort by the staff of both the Governor and the Attorney 

General will be expended analyzing these requests and providing the necessary 

responses.  Indeed, the complexity of the written discovery process here is 

particularly aggravated because it appears that Plaintiffs have simply re-served 

discovery that was originally drafted for a different party, the California 

Department of Education.  See, e.g., Soichet Decl. ¶ 11, Ex. 5 (West Request for 

Admission No. 6:  “Admit that the California Department of Education believes 

that its 2016 LEGAL ADVISORY ON GENDER IDENTITY accurately 

summarizes the law . . . .”)   

 Difficulty of actually responding aside, a preliminary assessment of Plaintiffs’ 

discovery requests indicates that the vast majority will likely call for objections 

based on various privileges.  Soichet Decl. ¶ 14.  Thus, moving forward with 

discovery at this early juncture, when potentially dispositive motions to dismiss 

have yet to be decided, risks a significant waste of time and resources not only in 

the collection and production of the requested discovery, but also in inevitable 

litigation concerning the Governor and Attorney General’s refusals to provide 

certain discovery.  Chudasama, 123 F.3d at 1367-68; United States v. Ctr. for 

Diagnostic Imaging, Inc., No. C05-0058-RSL, 2010 WL 11682231, *2 (W.D. 

Wash., Dec. 16, 2010) (granting stay request “preserves judicial resources because 

the Court will not be required to address potential motions related to discovery 

issues that may become moot”). 

 On the other hand, in contrast to the clear burdens associated with pressing 

ahead on discovery at this stage of the proceedings, Plaintiffs face no discernable 

prejudice from a brief stay pending resolution of the motions to dismiss.  Indeed, to 

the contrary, Plaintiffs presumably have similar interests in avoiding potentially 

moot and wasteful pre-trial efforts.  At the same time, if a discovery stay as to the 

Governor and the Attorney General were to go into effect, Plaintiffs would still 
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have the ability to continue with their ongoing discovery directed at EUSD and the 

California Department of Education. 

And, although Plaintiffs have a generalized interest in bringing their case to 

trial in a timely manner, their specific interests at the heart of this litigation—

obtaining injunctive relief to prevent alleged ongoing violation of their 

constitutional rights—are fully safeguarded during the pendency of this litigation 

by the preliminary injunction issued in their favor.  See ECF No. 42.  EUSD’s 

policy restricting these Plaintiffs’ ability to disclosure of students’ private gender-

identity information may not be enforced against Plaintiffs for the entire time in 

which the requested discovery stay would be in effect.  Id. at 35-36.   

  Indeed, it is simply not clear how a temporary pause in discovery as to the 

Governor and the Attorney General would result in any tangible prejudice to 

Plaintiffs’ interests.  No credible argument can be made that immediate discovery is 

need to preserve critical evidence.  To the extent there is evidence to be procured 

about any actual conduct by the Governor or Attorney General relevant to 

Plaintiffs’ directive claims that they are responsible for EUSD’s alleged 

constitutional violations, such evidence is in no danger of becoming unavailable.  In 

any case, Defendants Newsom and Bonta have taken affirmative steps to ensure 

that all potential evidence is preserved.  Soichet Decl., ¶ 16; see Walker v. Higher 

Educ. Loan Auth. of State of Missouri, No. 1:21-cv-00879-DAD-SAB, 2022 WL 

1460021, at *6 n.6 (E.D. Cal., May 9, 2022) (dismissing concern for loss of 

evidence during a discovery stay in light of the possibility of litigation hold for 

defendant’s in-house records).  Further, given that no trial date has been set, there is 

no indication that discovery could not be timely completed after resolution of the 

pending motions to dismiss.  See Reveal Chat Holdco, LLC v. Facebook, Inc., No. 

20-cv-00363-BLF, 2020 WL 2843369, *4 (N.D. Cal., Apr. 10, 2020) (stay of 

discovery ordered where stay’s limited timeframe would not unduly prejudice 

Plaintiffs and allow parties enough time to later complete discovery).   
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CONCLUSION 
For the foregoing reasons, the Defendants Newsom and Bonta respectfully 

request that the Court enter an order staying discovery as to them until after the 

Court decides the pending motions to dismiss. 

 
 
Dated:  March 29, 2024 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
DARRELL W. SPENCE 
Supervising Deputy Attorney General 
KEVIN L. QUADE  
Deputy Attorney General 
 

 
EMMANUELLE S. SOICHET 
Deputy Attorney General 
Attorneys for Defendants Governor 
Gavin Newsom and Attorney General 
Rob Bonta  
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