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Plaintiff L.E., by his next friends and parents, Shelley Esquivel and Mario Esquivel, 

respectfully submits this supplemental brief pursuant to the Court’s October 6, 2023 order, Dkt. 

97, to discuss the impact of L.W. ex rel. Williams v. Skrmetti, --- F.4th ---, 2023 WL 6321688 

(Sept. 28, 2023), on this case.  After L.W., SB 228’s exclusion of transgender student-athletes 

from participating on the interscholastic sports team consistent with their gender identity remains 

subject to equal protection heightened scrutiny because the law classifies based on sex and, in 

any event, excluding transgender boys from boys’ teams would fail even rational-basis review.  

Additionally, L.W. did not involve a Title IX claim; thus, the court’s decision does not impact the 

analysis of that claim.  L.E. remains entitled to summary judgment in his favor.1   

BACKGROUND 

 L.W. involved a challenge to two state laws “limiting certain sex-transition treatments for 

minors experiencing gender dysphoria.”  2023 WL 6321688, at *1.  The laws forbid healthcare 

providers in the two states (Tennessee and Kentucky) from providing various medical treatments 

(known collectively as “gender-affirming medical care”) to minors to enable them to live 

consistently with their gender identity.  Id. at *3-5.  Plaintiffs from each state challenged the laws 

under the Equal Protection and Due Process Clauses of the Fourteenth Amendment.  Id. at *4-5.  

As relevant here, the equal protection arguments asserted that the bans were subject to (and 

failed) heightened scrutiny both because they discriminated on the basis of sex and because the 

bans discriminated based on the quasi-suspect classification of transgender status.  See id.  Both 

 
1 L.E. also preserves, for subsequent appellate review, arguments rooted in the 

proposition that L.W. was wrongly decided.  L.E. believes that decision turned on numerous 
errors of law, including with respect to the legal issues pertinent to this case, and the panel’s 
disregard of the factual record.  For present purposes, however, L.E. of course recognizes that 
“this Court is bound by Sixth Circuit precedent,” United States v. Gleaves, --- F. Supp.3d ---, 
2023 WL 1791866, at *3 (M.D. Tenn. Feb. 6, 2023) (Crenshaw, C.J.).  This brief thus focuses 
solely on how L.E. is still entitled to summary judgment after L.W. 
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sets of plaintiffs obtained preliminary injunctions in district court, but the Sixth Circuit vacated 

those injunctions.  Id. at *23. 

Central to L.W.’s ultimate conclusion that the plaintiffs were unlikely to succeed on their 

equal protection claims was the court’s holding that the bans are not subject to heightened 

scrutiny, but instead needed to merely “rationally relate[] to a legitimate state interest” in order to 

comply with the Equal Protection Clause.  L.W., 2023 WL 6321688, at *12.  The panel 

acknowledged that sex-based classifications “receive[] heightened review,” but reasoned that “no 

such form of discrimination occurs in either law.”  Id. at *13.  This was because, according to the 

panel, all minors were denied certain medical treatments for gender dysphoria, regardless of their 

sex.  The court reasoned that the fact that cisgender boys can receive testosterone to treat other 

conditions but a transgender boy could not be provided testosterone to treat gender dysphoria is 

not sex discrimination because the uses of the drugs to treat different conditions is  

 not the same treatment.  Id. at *14 (stating that using testosterone or estrogen to treat gender 

dysphoria is a “different procedure” than using these medications to treat other conditions).  

Viewed this way, the panel treated the laws in question as regulating medical procedures, 

e.g., using estrogen to transition from male to female and using testosterone to transition from 

female to male, that were unique to each sex.  And under the panel’s interpretation of the 

Supreme Court’s decisions in Dobbs v. Jackson Women’s Health Organization, 142 S.Ct. 2228 

(2022), and Geduldig v. Aiello, 417 U.S. 484 (1974), “laws[] which restrict medical procedures 

unique to each sex[] do not require [heightened] scrutiny.”  L.W., 2023 WL 6321688, at *14.  In 

sum, the court deemed the laws at issue to classify based on medical treatment, not sex.  Id. at 

*15 (“One simply cannot define, or create, a protected class solely by the nature of a denied 

medical benefit: in this instance childhood treatment for gender dysphoria.”).  The court 
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recognized that “States may not permit sex-based discrimination . . . on the assumption that men 

as a group and women as a group would be disadvantaged to a similar degree.”  Id. (citing, e.g., 

J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 140-142 (1994)).  But the court held that the state 

laws at issue in the case “do not disadvantage ‘persons’ based on their sex” because the 

“availability of testosterone, estrogen, and puberty blockers … turn[s] on … the age of the 

individual and the risk-reward assessment of treating this medical condition (as opposed to 

another) with these procedures.”  Id.   

The panel deemed the Supreme Court’s holding in Bostock v. Clayton County, 140 S.Ct. 

1731 (2020)—that Title VII’s prohibition against sex discrimination in employment applies to 

claims of discrimination on the basis of transgender status, id. at 1737—inapplicable to equal 

protection claims because “the language of the statute and the Constitution” diverged from each 

other in significant ways, including that Title VII has codified defenses.  L.W., 2023 6321688, at 

*16-17.  Additionally, the panel distinguished Bostock by reiterating that the laws at issue in LW 

“merely deny the same medical treatments to all children facing gender dysphoria.”  Id. at 17. 

In addition to holding that the challenged medical regulations in L.W. do not classify on 

the basis of sex, the court rejected the argument that laws that classify based on transgender 

status are subject to heightened scrutiny because such classifications are quasi-suspect.  L.W., 

2023 WL 6321688, at *18-19. 

Finally, after holding that heightened scrutiny did not apply, L.W. held that “rational 

bases exist for [the challenged] laws,” citing the States’ stated assessment of the risks and 

evidence of the efficicacy of the prohibited treatments.  See 2023 WL 6321688, at *20. 
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ARGUMENT 

 L.E.’s briefing in support of his motion for summary judgment explains why he is 

entitled to judgment as a matter of law.  Dkt. 51, 66, 75.  Nothing in L.W. changes that basic 

conclusion.  For three reasons, the analysis in L.W. is inapplicable here.  

 First, L.W. does not change the fact that heightened scrutiny applies to SB 228 because 

SB 228 on its face classifies students based on sex, with L.E. being denied the ability to 

participate on the boy’s golf team solely because his sex assigned at birth was female. While 

Plaintiffs disagree with the L.W. panel’s analysis, the court held that the medical regulation at 

issue did not classify based on sex, reasoning that the salient factor for determining the legality 

of certain treatments was what medical condition the treatments were designed to ameliorate.  

See L.W., 2023 WL 6321688, at *15 (“One simply cannot define, or create, a protected class 

solely by the nature of a denied medical benefit: in this instance childhood treatment for gender 

dysphoria.”). 

 Other courts have recognized that even if bans on gender-affirming medical care are not 

deemed to constitute a sex classification subject to heightened scrutiny, assignments of 

transgender people to a particular sex-segregated category do.  For example, the Eleventh Circuit 

held late last year that a “policy requir[ing] ‘biological boys’ and ‘biological girls’—in reference 

to their sex assigned at birth—to use either bathrooms that correspond to their biological sex or 

sex-neutral bathrooms” was “a sex-based classification,” and thus “subject to intermediate 

scrutiny.”  Adams ex rel. Kasper v. School Bd. of St. John’s Cty., 57 F.4th 791, 801, 803 (11th 

Cir. 2022) (en banc).  Several months after Adams, the Eleventh Circuit —which was of course 

bound by Adams—“reject[ed] the view that [a ban on gender-affirming care for minors] amounts 

to a sex-based classification subject to intermediate scrutiny.”  Eknes-Tucker v. Governor of 
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Alabama, 80 F.4th 1205, 1227-1228 (11th Cir. 2023).  While Plaintiffs also believe the analysis 

in Eknes-Tucker is incorrect, the precedent in that circuit illustrates that such a decision does not 

bear upon classifications involving sex-separated facilities or programs.  See also D.H. ex rel. 

A.H. v. Williamson Cty. Bd. of Educ., 2023 WL 6302148, at *4 n.2 (M.D. Tenn. Sept. 27, 2023) 

(distinguishing the L.W. motions panel opinion because “the bathroom policy clearly involves 

classification based on sex,” meaning “intermediate scrutiny applies”). 

 SB 228, like the bathroom policies at issue in Adams and D.H., expressly assigns students 

to a sex-segregated category (here, interscholastic athletic teams) based on their sex assigned at 

birth.  Dkt. 51 at 5.  Because sex assigned at birth is the determining factor regarding which 

interscholastic sports team L.E. can participate on, just as sex assigned at birth was the 

determining factor regarding which bathroom the plaintiffs in Adams and D.H. were able to use, 

intermediate scrutiny applies.  While Adams concluded that privacy interests asserted by the 

school satisfied heightened scrutiny in that case, 57 F.4th at 803, heightened scrutiny was the 

applicable standard, as it is here.  And L.E. has explained that applying SB 228 to a transgender 

boy to keep him off the boys’ golf team does not substantially further any important government 

interest.  E.g., Dkt. 51 at 15-18.2 

 Second, even if rational-basis review were the applicable standard, the application of SB 

228 to exclude L.E. from the boys’ golf team does not survive.  The L.W. panel’s analysis of the 

rationales asserted in the support of the bans on gender-affirming medical care has no application 

 
2 This is not to say that maintaining sex-segregated sports teams in an of itself is a 

violation of Title IX.  “In the Title IX context, discrimination ‘mean[s] treating that individual 
worse than others who are similarly situated.’”  Grimm v. Gloucester Cty. Sch. Bd., 972 F.3d 
586, 618 (4th Cir. 2020).  Here, as discussed in his summary judgment briefing, excluding L.E. 
from the boys’ golf team because he is a transgender boy treats him worse than the cisgender 
boys with whom he is similarly situated and causes him significant harm.  Dkt. 51 at 20-22. 
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to SB 228 and its application to L.E. and the purported governmental interests supporting it.  SB 

228 excluded L.E., a transgender boy, from his school’s boys’ golf team even though the only 

bases ever given for enacting SB 228 pertained to concerns regarding the participation of 

transgender girls in girls’ interscholastic athletic teams.  See Dkt. 52 ¶¶48-54; see also Dkt. 51 at 

16-18.  Far from furthering any legitimate state interest, the application of SB 228 to L.E. “is so 

far removed from [the] particular justification[s]” put forth in support that it is “impossible to 

credit them,” Romer v. Evans, 517 U.S. 620, 635 (1996).  See Dkt. 66 at 25-26.   

 Third, L.W. does not affect L.E.’s Title IX claim.  While L.W. held that the Supreme 

Court’s analysis in Bostock was inapplicable to the equal protection claim in that case, citing 

both textual reasons and the medical context in which L.W. arose, supra p.3, the court did not 

analyze whether the reasoning of Bostock is applicable to Title IX’s prohibition against sex 

discrimination or the context of sex-segregated categories like bathrooms and sports teams.   

 As discussed above, the context of sex-segregated categories indisputably constitutes 

differential treatment on the basis of sex.  And whatever the differences between the Equal 

Protection Clause’s text and Title VII’s, see L.W., 2023 WL 6321688, at *16 (comparing Title 

VII’s language with the Equal Protection Clause), the language of Title IX is materially identical 

to Title VII.  Title VII bans discrimination “because of … sex,” 42 U.S.C. § 2000e-2, while Title 

IX forbids discrimination “on the basis of sex,” 20 U.S.C. § 1681a.  As L.E. has explained, Sixth 

Circuit precedent treats these two phrases the same.  See Dkt. 66 at 30 n.13; see also Hecox v. 

Little, 79 F.4th 1009, 1026-1027 (9th Cir. 2023) (applying Bostock’s reasoning to Title IX in the 

sex-segregated interscholastic sports team context); A.C. ex rel. M.C. v. Metropolitan Sch. Dist. 

of Martinsville, 75 F.4th 760, 769 (7th Cir. 2023), petition for cert. filed (U.S. Oct. 11, 2023) 
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(No. 23-392) (same, in the bathroom context); Grimm v. Gloucester Cty. Sch. Bd., 972 F.3d 586, 

616 (4th Cir. 2020) (same). 

CONCLUSION 

 L.E.’s motion for summary judgment should be granted and Defendants’ motions for 

summary judgment should be denied. 
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