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The Modern Military Association of America (MMAA) and Richard Roe (hereafter 

“Movants”), move the Court to enforce the permanent injunctions in these cases, Harrison v. 

Austin, 18-cv-641, ECF No. 314, and Roe v. Austin, 18-cv-1565, ECF No. 328, and to order 

Defendants to show cause why they should not be held in contempt for violating those injunctions. 

Movants bear the burden of demonstrating non-compliance. The facts indisputably demonstrate 

that Defendants are in compliance with the injunctions and that Movants have failed to shift the 

burden to Defendants to show cause. Not only have Defendants changed their policies to comply 

with the Court’s injunctions, but across all Services the vast majority of requested deployments 

and all requested commissions have been approved since the Court’s Orders. In reality, Movants 

seek not to enforce the existing injunctions, but to impose various additional obligations upon the 

Defendants that the Court did not include in its Orders. Movants’ attempts to rewrite the 

requirements of the injunctions should be rejected, and the motion for an order to show cause 

denied.  

I. Background  

On May 10, 2022,1 the Court entered several injunctions in these related cases prohibiting 

Defendants from: (1) categorically barring the worldwide deployment or deployment to the United 

States Central Command (CENTCOM) of asymptomatic HIV-positive service members with an 

undetectable viral load due to their HIV status; and (2) denying the applications for commissioning 

of asymptomatic HIV-positive service members with an undetectable viral load because they are 

classified as ineligible for worldwide deployment or deployment to CENTCOM due to their HIV 

status.2 Harrison, ECF No. 314; Roe, ECF No. 328. On June 6, 2022, the Secretary of Defense 

 
1 The Court originally entered its Orders in Harrison, ECF No. 308, and Roe, ECF No. 320, on 
April 6, 2022. Those Orders were amended pursuant to the parties’ motion for clarification 
adding one of the injunctions at issue in this motion.  
2 Other injunctions in the Orders, including an injunction barring separation of virally-suppressed 
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issued a memorandum, “Policy Regarding Human Immunodeficiency Virus-Positive Personnel 

Within the Armed Forces” (June 6 Memo), updating Department of Defense policy concerning 

“[i]ndividuals who have been identified as HIV-positive, are asymptomatic, and who have a 

clinically confirmed undetectable viral load,” otherwise known as “covered personnel.” Ex. 1, 

Declaration of Keri Berman, Ex. A, June 6 Memo.  

The June 6 Memo immediately altered DoD’s accession and retention regulations, 

removing HIV as a disqualifying condition for commissioning of covered personnel and barring 

separation of covered personnel on the sole basis of HIV-positive status. Id. at 1. The June 6 Memo 

also altered DoD’s deployment policy, stating that covered personnel “are not non-deployable 

solely for the reason that they are HIV-positive,” and requiring a case-by-case deployment 

determination “justified by the Service members’ inability to perform the duties to which he or she 

would be assigned.” Id. at 2.  

Since the issuance of the June 6 Memo, across the Army, Navy, and Air Force, every 

covered HIV-positive service member who has sought to commission has been approved. See 

infra. Of the 87 deployment (or for the Navy permanent change of station) requests for covered 

personnel requiring waiver considered by these Services since June 6, 2022, 70 have been 

approved.3 Of the 17 requests that were not approved, several are currently pending or were 

withdrawn. See infra. In the few instances where DoD or the Services have denied an assignment 

request for covered personnel, the denials resulted from individualized determinations based on 

circumstances such as changes to the service member’s health status and externally imposed 

 
asymptomatic HIV-positive service members on the basis of deployment limitations and 
injunctions applicable to the individual plaintiffs, are not at issue in this motion. 
3 These figures are drawn from information available based on a search for relevant information 
conducted by Defendants. Movants did not make any allegations concerning the United States 
Marine Corps so Defendants have not addressed the Marine Corps in this opposition. 
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foreign country entry-restrictions. See infra.     

II. Legal Standard 

“To ensure compliance with its orders, a district court has the inherent authority to hold 

parties in civil contempt.” Rainbow Sch., Inc. v. Rainbow Early Educ. Holding LLC, 887 F.3d 610, 

617 (4th Cir. 2018). In the Fourth Circuit, “[a] party can be held in civil contempt when there is 

clear and convincing evidence of four elements: ‘(1) the existence of a valid decree of which the 

alleged contemnor had actual or constructive knowledge; (2) that the decree was in the movant’s 

favor; (3) that the alleged contemnor by its conduct violated the terms of the decree, and had 

knowledge (at least constructive knowledge) of such violations; and (4) that the movant suffered 

harm as a result.’” Id. (quoting United States v. Ali, 874 F.3d 825, 831 (4th Cir. 2017)). For civil 

contempt to be an “appropriate sanction,” there must be a court order “which sets forth in specific 

detail an unequivocal command which a party has violated.” In re Gen. Motors Corp., 61 F.3d 

256, 258 (4th Cir. 1995) (citation and alteration omitted); see also Taggart v. Lorenzen, 139 S. Ct. 

1795, 1801 (2019) (explaining that “principles of ‘basic fairness require that those enjoined receive 

explicit notice’ of ‘what conduct is outlawed’ before being held in civil contempt,” and that “civil 

contempt ‘should not be resorted to where there is a fair ground of doubt as to the wrongfulness 

of the defendant’s conduct’”) (brackets and citations omitted). 

III. Argument 

Defendants do not contest that the Court issued several injunctions in the Movants’ favor. 

However, Movants have not shown, by clear and convincing evidence or otherwise, either that 

Defendants have violated the Court’s permanent injunction, or that Movants have been harmed by 

any of Defendants’ alleged conduct.  

A. Defendants are in compliance with the Court’s injunctions. 
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Defendants have complied with the Court’s injunctions and Movants have not supplied any 

evidence, see infra at 7, much less clear and convincing evidence, to the contrary. Indeed, 

Movants’ theory of noncompliance is based on interpretations of the injunctions that are 

inconsistent with the plain terms of the Court’s Orders. Defendants are in full compliance with the 

actual terms of the injunctions, and Movants’ reading of the injunctions are meritless. 

1. Defendants are in compliance with the commissioning injunction. 

Movants allege, without any meaningful support or even argument, that Defendants have 

violated the Court’s injunction as to the commissioning of covered personnel. That injunction 

reads: 

defendants be and are ENJOINED from denying the application of Harrison and any other 
asymptomatic HIV-positive service member with an undetectable viral load to commission 
as officers because they are classified as ineligible for worldwide deployment or 
deployment to CENTCOM due to their HIV-positive status… 
 

Amended Order, Harrison, ECF No. 314. The Secretary’s June 6, 2022 memorandum directs the 

immediate revision of relevant DoD policies to permit the commissioning of covered personnel 

with HIV. June 6 Memo at 1; see Berman Decl., Ex. B, DoDI 6130.03, “Medical Standards for 

Military Service: Appointment, Enlistment, or Induction”; Berman Decl., Ex. C, DoDI 6485.01, 

“Human Immunodeficiency Virus (HIV) in Military Service Members.” Since the date of issuance 

of the Court’s Order, four service members living with HIV have received officer commissions, 

and no individual in the category described by the injunction has been denied a commission for 

any reason, much less on the basis of their deployability related to HIV-positive status. See Ex. 2, 

Declaration of LTC Amber Ellison ¶6 (Plaintiff Harrison has been offered a commission in the 

Army Nation Guard JAG corps and is awaiting orders to effectuate his appointment); Ex. 3 

Declaration of Major Serena Staples ¶6; Ex. 4, Declaration of Kenneth Bonaparte ¶5 (Since June 

6, 2022, two covered personnel requested to commission and both were cleared to commission); 
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Ex. 5, Declaration of Andrew House ¶¶4-5 (Since the issuance of the Court’s Order one covered 

Midshipman graduated from and was granted a commission by the Naval Academy); Ex. 6, 

Declaration of LTC Jennifer Stangle ¶9 (No covered personnel have requested to commission 

during the relevant period). Plaintiffs have set forth no basis to find that Defendants have been 

non-compliant with this injunction.4    

2. Defendants are in compliance with the deployment injunction. 

 Movants also allege that Defendants have violated the Court’s injunction related to 

deployment of covered personnel. That injunction reads: 

defendants be and are ENJOINED from categorically barring the worldwide deployment 
or deployment to the United States Central Command (“CENTCOM”) of plaintiff Nicholas 
Harrison and any other asymptomatic HIV-positive service member with an undetectable 
viral load due to their HIV-positive status…  
 

Amended Order, Harrison, ECF No. 314; see also Amended Order, Roe, ECF No. 328. The natural 

reading of this injunction, and the one supported by the Court’s use of similar language in the 

accompanying opinion, see infra at 12, is that Defendants may not impose an unqualified 

prohibition, that is, one which does not permit individualized consideration and exceptions, on the 

deployment of service members who are asymptomatic and have an undetectable viral load. 

Defendants have indisputably complied with this injunction: the Department of Defense amended 

the controlling policy, the military considers relevant deployments on an individualized basis, and 

it has deployed the majority of covered personnel who have sought to deploy. 

 The Secretary of Defense’s June 6, 2022, memorandum states that “effective immediately” 

throughout the Department of Defense: 

 
4 Plaintiffs appear to recognize that the lack of any adverse personnel action would eliminate the 
possibility of a violation of the injunction. Since the imposition of the Court’s other injunction in 
Roe, prohibiting the separation of covered personnel on the basis of HIV-related deployment 
restrictions, see Roe, ECF No. 328, no covered personnel have been involuntarily separated on 
that basis. The Movants have not alleged any violation of that injunction. 
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Covered personnel are not non-deployable solely for the reason that they are HIV-positive. 
Decisions on the deployability of covered personnel will be made on a case-by-case basis 
and must be justified by the Service Member’s inability to perform the duties to which he 
or she would be assigned. 
 

June 6 Memo at 2. Shortly thereafter, CENTCOM issued a “night order” modifying 

implementation of its Individual Protection and Individual-Unit Deployment Policy (MOD-16) to 

follow the requirements of the June 6 Memo. Ex. 8, Declaration of LTC Andrew Hall ¶3. More 

recently, CENTCOM issued revised Mod-17, which formally adopts the June 6 Memo’s policy 

and states that in cases of “Confirmed HIV infection…[i]ndividuals that are asymptomatic with 

undetectable viral load may deploy depending on host nation requirements.” Hall Decl. ¶¶ 3-4; 

Berman Decl., Ex. D, MOD-17, Tab A Section 7.C.2. 

 Pursuant to these changes, since the issuance of the June 6 Memo, the vast majority of 

HIV-positive service members across the Services who sought to deploy have been deployed, both 

to CENTCOM and elsewhere. Staples Decl. ¶6 (The Army processed 8 deployment waiver 

requests from covered personnel and approved 7); Ex. 7, Declaration of Capt. Michael Curry, ¶7 

(The Navy processed 68 requests for change of duty station for covered personnel and approved 

58)5; Stangle Decl. ¶10 (The Air Force processed 11 deployment waivers for covered personnel, 

5 were approved, 2 were denied, 1 is pending, and 3 had other dispositions). Moreover, on the 

limited occasions where deployments have been denied, those denials have been premised not on 

the HIV-positive status of the service members, but on additional, individualized factors which 

either change their covered personnel status or render them unable to perform their assigned duties. 

See Staples Decl. ¶6 (Single denial premised on Kuwait HIV-entry restriction); Curry Decl. ¶7 

 
5 As explained in detail in the Curry Declaration, Navy assignments operate different than the 
other services with most service members being assigned to a platform (i.e. moving vessel). 
Curry Decl. ¶7. These platforms travel throughout the world including to the CENTCOM area of 
operations. Id. A deployment to a platform that enters the CENTCOM area of operations is 
considered a deployment to CENTCOM by the Navy. See Id. 
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(Ten unapproved requests included 2 withdrawn requests, 2 denials for non-compliance with HIV 

treatment protocol, 3 denials for poor viral control, 2 platform resource limitations, and 1 denial 

for host-country HIV entry restrictions); Stangle Decl. ¶10 (One denial based on medical 

limitations for an unrelated condition, one denial based on host-country entry restrictions). In short, 

Defendants have fully complied with the Court’s injunction. Relevant deployment policies have 

been amended so that there is no categorical prohibition on the deployment of asymptomatic 

individuals with an undetectable viral load, and most such deployments have been authorized. On 

the rare occasions a deployment has not been allowed, that disapproval has been based on an 

evaluation of the particular circumstances of the individual service member and the location of the 

deployment, not a categorical bar. While an injured party may seek to raise any individualized 

dispute in a separate lawsuit, such circumstances cannot form the basis for contempt of the Court’s 

injunction.   

B. Movants cannot establish that Defendants violated the injunctions.  

Movants’ allegation that the Defendants have violated the Court’s deployment injunction 

is based not on the actual language of the injunction or the facts concerning actual military 

deployments, but on Movants’ insertion of requirements that do not actually appear in the text of 

the injunction. Specifically, plaintiffs contend that the injunction should be read not only to require 

a presumption of deployability for covered personnel, but also to prohibit Defendants from 

denying the deployment of a covered individual related to HIV under any circumstances. As 

explained further below, any reasonable reading of the language of  the injunction contradicts 

Movant’ reading.  

1. Movants’ primary declaration is improper and the evidence submitted 
therein cannot be considered. 
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As an initial procedural matter, the evidence upon which Movants rely is improper. 

Specifically, Movants rely almost exclusively on a declaration of their counsel, see Perkowski 

Declaration, Harrison, ECF No. 350-1, as support for their motion. 6  However, this declaration is 

mostly, if not entirely, composed of inadmissible evidence that may not be considered by the Court. 

The declaration provides, inter alia, Mr. Perkowski’s recitation of information he alleges to have 

received from various unidentified persons or persons identified by pseudonym. See Perkowski 

Decl. ¶¶ 7-9, 23-72. Based on Mr. Perkowski’s own statements in the declaration, it is indisputable 

that the information offered is not within his personal knowledge and is hearsay. See id. Moreover, 

as Plaintiffs’ motion relies on the information presented by ¶¶ 7-9, 23-72, in support of their claims 

for relief, see generally Movs.’ Br., these assertions are offered for the truth of the matter asserted 

and are inadmissible. See Fed. R. Evid. 602, 801(c)(2). 

Federal Rule of Civil Procedure 56(c)(4) speaks directly to this limitation in the context of 

summary judgment: 

Affidavits or Declaration, An affidavit or declaration used to support or oppose a motion 
must be made on personal knowledge, set out facts that would be admissible in evidence, 
and show that the affiant or declarant is competent to testify on the matters stated. 
 

Mr. Perkowski’s declaration, and specifically ¶¶ 7-9, 23-72, does not meet these requirements and 

is being offered to prove the truth of the matter asserted. 

The Fourth Circuit has held that under Rule 56(c)(4) affidavits and declarations “must 

present evidence in substantially the same form as if the affiant were testifying in court,” and must 

“contain admissible evidence and be based on personal knowledge.” Evans v. Techs. Apps. & Serv. 

 
6 Movants filed voluminous new and amended exhibits on the afternoon of June 2, 2023, the due 
date of this opposition. Harrison, ECF No. 358-62; Roe, ECF No. 368-71. However, that filing is 
clearly untimely and only serves to have wasted Defendants’ resources in responding to the 
current record presented. Moreover, Plaintiffs did not amend their memoranda in support of their 
motions to reflect any new evidence.  
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Co., 80 F.3d 954, 962 (4th Cir. 1996). These submissions also “cannot be conclusory… or based 

on hearsay.” Id. Declarations and affidavits, or parts thereof, that do not comply with Rule 56(c)(4) 

may be stricken from the record. See id.  The substantial majority of Mr. Perkowski’s declaration 

is based, by his own admission, on the statements of third parties who have not provided their own 

sworn statements ‒ in other words, inadmissible hearsay. See, e.g., McCray v. Pee Dee Reg’l 

Transp. Auth., 263 F. App’x 301, 306 n.5 (4th Cir. 2008) (“Finally, a large number of the 

statements put forth by McCray are based upon inadmissible hearsay, as McCray relies entirely on 

information relayed to him by third parties who are not party-opponents and who have not 

themselves provided affidavit or deposition testimony.”).7  

The sworn representations of affiants are subject to discovery and cross-examination, and 

that type of examination is impossible when the factual circumstances are presented by the 

Movants’ counsel of record in this matter, who has no personal knowledge.8 Conversely, there 

would be no prejudice to Movants in providing properly sworn affidavits. There are protective 

orders in place in these cases, and the anonymous Plaintiffs have maintained their anonymity 

throughout. Moreover, Movants admitted in their brief in support of this motion that they could 

provide properly sworn affidavits but have not done so. Movs.’ Br. at 8 n.3.  

 
7 The Perkowski Declaration proffers both first-level hearsay and hearsay-within-hearsay. See 
Fed. R. Evid. 805. Even if some exception might apply to the statements of government officials 
relayed by anonymous individuals to Mr. Perkowski, which Defendants dispute, no exception 
permits the admission of the statements of those anonymous individuals through Mr. Perkowski. 
See Berman Declaration, Ex. E at 7.  
8 The problems inherent in an attorney serving as both an attorney and a witness in the same case 
militate against mixing those roles. See ABA Model Rule 3.7(a) (“A lawyer shall not act as an 
advocate at a trial in which the lawyer is likely to be a necessary witness….”). The reasoning is 
straightforward: “[c]ombining the roles of advocate and witness can prejudice the tribunal and 
the opposing party,” and “[i]t may not be clear whether a statement by an advocate-witness 
should be taken as proof or as an analysis of the proof,” because a witness is meant to testify as 
to their personal knowledge while an attorney is meant to explain the evidence provided by 
others. Comment to ABA Model Rule 3.7 at [1]; [2]. 
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Additionally, the Perkowski Declaration attempts to describe and provide argument 

concerning various published regulations, see id. ¶¶ 10-20, rather than providing the text of the 

regulations for the record. In this respect, the declaration seeks to attest improperly to the content 

of the regulations, and thereby attempts to evade the Rules of Evidence as well as the Court’s 

limitations on argument outside of the motion. See United States v. Ivey, 60 F.4th 99, 113 (4th Cir. 

2023) (quoting Fed. R. Evid. 1002) (“[W]hen a party seeks to ‘prove [the] content’ of a ‘writing, 

recording, or photograph,’ it must do so with the original.”). 

Defendants contacted Movants’ counsel on May 19, 2023, informing them that the 

Perkowski Declaration was inadmissible and asking them to cure the various defects. Berman 

Decl., Ex. E, Email exchange between Attys Berman and Schoettes/Perkowski, at 7-8. Movants’ 

counsel eventually admitted that the Declaration contained inadmissible hearsay but declined to 

cure, indicating that he believed submitting admissible evidence was a “merely administrative and 

time-consuming exercise.” See id. at 6; id. (“We acknowledge that some of the statements in 

paragraphs 23-72 are hearsay and don’t satisfy an exception.”). Defendants once again requested 

that Movants cure the defective declaration and Movants represented that they would attempt to 

obtain sworn affidavits for the unsworn third-party hearsay and would enter the regulations at issue 

into the record, however they would only do so “in no event later than [their] reply.” Id. at 3. 

Defendants asked Movants to cure the acknowledged defect with the declaration by 

amending the schedule or withdrawing their motion, but Movants refused to do so before this 

Opposition was due. See id. at 2-3; Fed. R. Civ. P. 6(c)(2) (“[a]ny affidavit supporting a motion 

must be served with the motion.”); Aldridge v. Marion Cty. Coal Co., Case No. 1:17CV79, 2017 

U.S. Dist. LEXIS 127733, at *5 (N.D. W. Va. Aug. 10, 2017) (“affidavits may accompany a reply 

brief if they support the reply rather than the original motion.”); Democracy N.C. v. N.C. State Bd. 
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of Elections, Case No. 1:20-CV-457, 2020 U.S. Dist. LEXIS 131980 at *17 (M.D.N.C. July 27, 

2020) (quoting McGinnis v. Se. Anesthesia Assocs., P.A., 161 F.R.D. 41, 42 (W.D.N.C. 1995) 

(Rule 6(c)(2) “requires the supporting affidavits to be filed simultaneously with the motion it 

supports, affording the opposing party an opportunity to address the motion fully and squarely on 

its merits.”)).     

For these reasons, Movants have submitted improper and inadmissible evidence to this 

Court, and the Perkowski Declaration should be struck from the record or the evidence therein 

should be barred from consideration in support of this motion. On the afternoon this Opposition 

was due, Movants filed hundreds of pages of exhibits and various new declarations, some under 

seal. Obviously, Defendants did not have an opportunity to review or respond to any of this 

material and the prejudice is apparent. These evidentiary defects should have been cured in time 

for Defendants to be able to review and respond to the evidence supporting Movants’ motion. 

Filing just hours before Defendants must submit their response effectively revises the record and 

is untimely, prejudicial to Defendants, and unacceptable under the Federal Rules of Civil 

Procedure. 

2. Movants’ reading of the injunction is incorrect and untenable. 

Aside from relying on an improper record at this time, Movants’ reading of the injunction, 

which would prohibit the denial of any deployment of covered personnel and impose various other 

unstated requirements, is not a reasonable construction of the injunction. The injunction does not 

enjoin Defendants “from barring the deployment” of covered personnel, it enjoins Defendants 

“from categorically barring the deployment” of covered personnel. The natural meaning of the 

modifier “categorical” is unqualified or absolute, see https://www.merriam-

webster.com/dictionary/categorical, in other words, without exception. Under that reading of the 
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injunction Defendants are enjoined from prohibiting the deployment of asymptomatic HIV-

positive service members with undetectable viral loads as a class on the basis of their HIV-positive 

status, without any individualized consideration. This understanding is consistent with the way the 

Court described Defendants’ prior policy in its opinion. See Harrison v. Austin, 597 F. Supp. 3d 

884, 910 (E.D. Va. 2022) (“It is irrational to categorically bar the deployment of every 

asymptomatic HIV-positive service member with an undetectable viral load….”) (emphasis 

added); see also Roe v. United States DoD, 947 F.3d 207, 225 (4th Cir. 2020) (“the record contains 

no other justification for a categorical ban on deploying HIV-positive service members to 

CENTCOM’s area of operations.”).  

Movants on the other hand seek to read the injunction far beyond its plain language and 

indeed any reasonable interpretation. They suggest that the Court forbade Defendants from 

limiting the deployment of individual covered personnel in any way. See Movs.’ Br. at 18 (“The 

Court’s orders specifically identify [CENTCOM] as an area to which AHPSMUVL cannot be 

denied deployment….”) (emphasis added). Not only is this interpretation unsupported by the text 

of the Orders, it would be beyond the bounds of the Court’s authority to require. See infra at 30. 

The Court’s injunction clearly includes the modifier “categorically,” and thereby limits the 

scope of the injunction. The Court’s opinion is also clear that the specific terms of the injunctions 

were deliberately chosen and intentional. See Harrison v. Austin, 597 F. Supp. 3d 884, 915 (E.D. 

Va. 2022). Court orders have the force of law, and under analogous rules of interpretation, when 

interpreting laws, the inclusion of any language is presumed to be intentional and meaning must 

be given to every word or sentence. Cf., e.g., Navy Fed. Credit Union v. Ltd. Fin. Servs., LP, 972 

F.3d 344, 359 (4th Cir. 2020) (quoting Fontenot v. Taser Intl. Inc., 736 F.3d 318, 327 (4th Cir. 

2013) (“It is presumed the legislature intended each portion to be give full effect and did not intend 
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any provision to be mere surplusage.”)); South Carolina v. USACE, 66 F.4th 189, at *11 (4th Cir. 

2023) (“[a] statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, 

sentences, or word shall be superfluous, void, or insignificant.” (citation omitted)); Id. at *12 

(quoting Duncan v. Walker, 533 U.S. 167, 174 (2001) (a word or phrase is surplusage if the writing 

would have “precisely the same content” with that term struck).  

Movants appear to suggest that “categorical” should be understood to mean simply “as a 

group,” and that the injunction strips Defendants of all decision-making authority related to 

deployments in every individual case. See Movs.’ Br. 23-25. However, the natural reading of 

“categorically bar” is that Defendants are enjoined from barring the deployment of covered 

personnel as a group without individual consideration. Movants acknowledge that this is the 

primary meaning of the word “categorical,” see Movs.’ Br. at 23, yet the definition Movants 

attempt to impose would render the word “categorical” meaningless. The injunction does not state 

that Defendants are barred from making individual deployment decisions, and any such 

interpretation is not possible unless the inclusion of the word categorical was mere surplusage and 

a nullity.  If “categorical” does not carry its plain meaning ‒ devoid of any individualized 

consideration ‒ then it has no meaning at all. The intent of the Court in crafting the injunction 

comports with Defendants’ understanding. See Harrison, 597 F. Supp. 3d at 906 (finding that the 

treatment of other medical conditions “underscore[s] the individualized determinations that people 

with HIV are categorically denied.”)  

Thus, the Court’s injunction requires that Defendants not categorically enforce a policy, as 

to the covered group without meaningful opportunity for individual consideration. The Order does 

not direct Defendants to comply with this categorical prohibition in any particular way and does 

not state that Defendants must deploy every member of the group without regard of any individual 
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circumstances. For example, nothing in the order bars the use of individual medical waivers or 

consideration of particular medical circumstances or limitations on a particular deployment. It 

would have made sense for the Court to leave the military with discretion to make individualized 

determinations about commissions and deployability. Such decisions do not entail a categorical 

bar but, rather, judgments about particular circumstances involving an individual service members’ 

circumstances.  Moreover, that approach also comports with the “bedrock constitutional principle” 

that courts should not intrude in the area of “professional military judgments.” Austin v. U.S. Navy 

Seals 1-26, 131 S. Ct. 1301, 1302 (2022) (Kavanaugh, J., concurring), and furthers  the military’s 

“extraordinarily compelling interest in maintaining strategic and operation control over the 

assignment and deployment” of personnel. 

Under the applicable standard of review, contempt may only lie against a party that has 

violated an order that is detailed, clear, and unambiguous. See infra at 26. The Fourth Circuit has 

made clear that “a party must be able to discern from the language of a court’s order the actions 

necessary to comply with the court’s directive.” Life Techs. Corp. v. Govindarai, 931 F.3d 259, 

268 (4th Cir. 2019) (emphasis added). Whatever Movants think the injunction should have 

required, Defendants cannot be held in contempt because they are compliant with the injunctions’ 

express terms. See, e.g., United States v. Saoud, No. 1:12CR113, 2018 U.S. Dist. LEXIS 111394, 

at *16 (N.D.W. Va. July 3, 2018) (quoting In re GMC, 61 F.3d at 259) (“[T]he relevant inquiry 

remains whether the [injunction] sets forth an ‘unequivocal command’ that is ‘clear and 

unambiguous,’ not whether the parties intended a particular restraint.”).  

Movants ask the Court to rely on outdated and out-of-circuit cases for the proposition that 

enjoined parties must comply with the “spirit” of an injunction even if it is not made explicit. 

Movs.’ Br. at 14. However, even those cases make clear that courts may prevent enjoined parties 
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from relying on technicalities to dodge the obvious import of the injunctions. See McComb v. 

Jacksonville Paper Co., 336 U.S. 187, 190, 192-93 (1949) (finding that the enjoined party could 

not evade the general scope of an injunction by creating novel ways, including “a completely false 

and fictitious method of calculating compensation,” to break the law that were not specifically 

identified in the injunction).  Indeed, in the sole recent, in-circuit decision Movants cite for that 

proposition, the Court remarked that the proceeding was “in effect a continuation of the original 

lawsuit” where movants sought to impose additional obligations outside the bounds of the 

injunction. See North Carolina State Conf. of the NAACP v. McCrory, 214 F. Supp. 3d 466, 473-

74 (M.D.N.C. 2016). Much like the present motion, the Court noted that the Order “did not direct 

the implementation of any particular form of relief …nor is there  any indication that the court’s 

decision contemplated ongoing monitoring or oversight,” so “while it may seem expedient to 

[movants] to raise their claims…in the guise of a violation of this court’s injunction, the proper 

vehicle ordinarily for such challenges is a separate action ‒ which could have been brought earlier 

‒ that ensures the creation of a proper record.” Id. As described above, Defendants have changed 

their policies and practices such that there is no categorical bar to deployment by covered 

personnel. Movants have not introduced any evidence to the contrary. And individual claims must 

be raised in a separate lawsuit, not through contempt proceedings. 

3. Movants’ other allegations of non-compliance are unsupported. 

Movants also allege that Defendants violate the injunction if they continue to exercise any 

operational discretion to deny the deployment of any covered personnel for any reason related to 

HIV. Movs. Br. at 24. Specifically, they assert that the District Court and the Fourth Circuit found 

every reason presented by Defendants for limiting commissioning or deployment to be irrational. 

This is a misreading of both opinions that ignores the limitations on the actual injunctive relief 
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granted. Both opinions respond to the question of whether a categorical bar to deployment and 

commissioning is irrational based on the proffered justifications. See Harrison, 597 F. Supp. 3d at 

890, Roe, 947 F.3d at 225-26. Neither decision opines that all, or perhaps any, of the justifications 

provided by the Defendants for their former policies would be irrational bases for denying an 

individual commissioning or deployment in all cases regardless of the individual circumstances. 

Instead, both opinions are careful to emphasize that they found a categorical bar on deployment 

(and consequently commissioning and separation) to be irrational based on the reasons put 

forward. See Harrison 597 F. Supp. 3d at 911, 915; Roe, 947 F.3d at 225-27. The Court was not 

squarely presented with the issue of individual operational decisions based on a full consideration 

of unique circumstances, and the relief awarded sidesteps such issues. Moreover, the opinion of 

this Court explicitly cautioned against going beyond the specific facts of the case. See Harrison 

597 F. Supp. 3d at 890 n.5 (declining to reach the legality of the military’s policy with respect to 

initial accessions because none of the plaintiffs were subject to that policy, and noting “the 

government persuasively argues that relief should be limited to those similarly situated to [the 

plaintiff]”). Therefore, the Court’s opinion did not encompass whether certain specific 

considerations related to HIV-infection could serve as the basis to deny a deployment in an 

individual case. In particular, Movants are wrong that the Court has already determined that host-

country restrictions on the entry of HIV-positive individuals to be an irrational basis for limiting 

deployment. This Court followed the Fourth Circuit, which concluded the record was insufficient 

to demonstrate the viability of that justification. Roe 947 F.3d at 225-26; Harrison 597 F. Supp. 

3d at 908 n.22. This determination was based in part on the Court’s finding that host-nation 

restrictions had never been the basis for denying an HIV-positive individual a waiver to deploy to 

CENTCOM and the lack of record evidence that (1) the laws of host nations “appl[y] to both 
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military servicemembers and civilians” and (2) “the inability to enter one nation would preclude 

deployment to the entire area.” Harrison, 597 F. Supp. 3d at 908 n.22 (quoting Roe, 947 F.3d at 

225-26). Now that Defendants have implemented the Court’s injunctions, as Movants are aware, 

host-nation restrictions have been the basis for the denial of at least one deployment waiver, but 

denying deployments to a particular country does not amount to a “categorical” bar to deployment 

to CENTCOM or elsewhere. Indeed, shortly after A.J.’s deployment initial waiver to Kuwait was 

denied, for example, he was subsequently granted a waiver to deploy to Saudi Arabia, which is 

also in CENTCOM, and he in fact deployed there. Ex. 9, Declarant 9 ¶5.9 

Movants further contend that Defendants have improperly narrowed the scope of the 

Courts’ injunctions by including the words “solely” or “in itself” in the June 6 Memo and 

accompanying revised regulations. Movs.’ Br. at 26-28. Movants’ allegation that this “signals” a 

path to noncompliance for decision-makers is unfounded. These terms do not narrow the effect of 

the injunctions, which only prohibit a categorical bar on deployment on the sole basis of HIV-

status, and categorical denials of commissioning on the sole basis of ineligibility for deployment 

based on HIV-status.  Movants also assert that Defendants have violated the injunctions by not 

changing every regulation related to commissioning and deployment. In their view, the lack of 

certain changes confuses decisionmakers and “sends the wrong message” about commissioning 

and deployability of covered personnel. Movs.’ Br. at 27-29. This argument fails to establish any 

basis for finding contempt of the injunctions. The injunctions do not proscribe a particular set of 

regulations that must change; rather, the injunctions prohibit the military from “categorically” 

denying the commissioning or deployment of asymptomatic individuals with an undetectable viral 

load. As discussed above, there no longer is any such categorical bar, and numerous service 

 
9 The names of Declarants 9, 10, and 11 are currently redacted pending sealing orders. 
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members living with HIV have since commissioned and/or deployed (to CENTCOM and 

elsewhere). Defendants also have amended relevant military policies and by publishing the June 6 

Memo itself provided the controlling regulatory guidance. See infra; see also Hall Decl. ¶¶3-4; 

Staples Decl. ¶3. The specific actions preferred by Movants are not compelled by the text of the 

injunctions. 

Movants next argue that the Department of Defense “Communication Plan” in some way 

invalidates its actual changes to policy and practice. Movs.’ Br. at 4, 29. But that document is 

merely what it purports to be, a communications document conveying the substance of the actual 

regulatory change contained in the June 6 Memo. To the extent there is any discrepancy, the June 

6 Memo and any accompanying changes to promulgated regulations are controlling.  

Finally, Movants claim that the Defendants’ interpretation of the injunctions returns the 

parties to the status quo and permits Defendants to disguise constitutional violations under the fig 

leaf of a single approved deployment. See Movs.’ Br. at 24-25. This hypothetical is plainly 

inconsistent with the facts. The uncontroverted evidence demonstrates that numerous service 

members falling within the scope of the injunctions have commissioned and been authorized 

deployment since the Court entered its injunctions. A hypothetical so at variance with the facts 

cannot form the basis for contempt. 

C. Movants have not suffered any harm as a result of Defendants alleged violation 
of the injunction. 

For the reasons explained supra, Defendants have not violated the Court’s injunctions, so 

Movants cannot have suffered any harm attributable to Defendants’ alleged conduct and no 

contempt sanction may issue. However, even if the Court were to determine that Defendants’ 

actions were in some way inconsistent with the injunctions, the lack of any evidence of harm to 

the Movants is a sufficient independent basis to deny their motion. See Rainbow Sch., 887 F.3d at 
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617; Estes v. Clarke, Case No. 7:15-cv-0155, 2022 U.S. Dist. LEXIS 116778, at *15-16 (W.D. 

Va. July 1, 2022) (finding that contempt could not issue on a technical violation of an order because 

there was no harm to the movant). 

The law of the Circuit is clear: it is only harm to the movants themselves that may be 

considered on a motion for contempt. See Rainbow Sch., 887 F.3d at 617; CFPB v. Klopp, 957 

F.3d 454, 461 (4th Cir. 2020). The only movants in this motion are Roe and MMAA, neither of 

whom have alleged any legally cognizable relief resulting from any of Defendants’ actions. 

1. The Movants’ Alleged Harms Are Not Cognizable 

As noted above, no covered personnel have been denied commissioning since the issuance 

of the court order for any reason. Nor have either of the Movants alleged their involvement in any 

commissioning process from which any harm could flow. Consequently, Movants have not 

established any harm to themselves from Defendants’ actions related to commissioning, and in 

fact they have not even alleged any harm related to the requirements of that aspect of the injunction. 

Movant Roe has not alleged that he has “suffered harm,” from Defendants’ alleged 

violation of the deployment injunction. The legal standard contemplates harm that has already 

occurred, and the courts’ analysis in civil contempt cases turns on harms that have already 

transpired. See, e.g., FTC v. Pukke, 53 F.4th 80, 102, 104-05 (4th Cir. 2022). Roe does not allege 

that during the relevant time period he has requested to deploy, attempted to deploy, deployed, or 

been prevented from deploying. See Movs.’ Br. at 12-13. Defendants’ deployment policy has not 

been applied to Roe and thus he cannot have suffered any harm related to that policy. Additionally, 

even if the contempt standard contemplated future injuries, which it does not, those injuries would 

need to be legally cognizable. “When a plaintiff’s purported injury is one that has not yet occurred, 

the injury must be ‘certainly impending’; an allegation of a ‘possible future injury’ is not 
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sufficient….When a plaintiff's allegation of a future injury rests on a ‘highly attenuated chain of 

possibilities,’ that threatened injury is not imminent or ‘certainly impending.’” Patrick v. BATFE, 

860 F. App’x 828, 833-34 (4th Cir. 2021) (quoting Clapper v. Amnesty Int'l USA, 568 U.S. 398, 

409-10 (2013)). Roe’s claim that he expects at some unknown future point to be delayed or denied 

a deployment is entirely speculative. He has not alleged that he is seeking or being considered for 

a deployment. Moreover, his understanding of the Air Force deployment process is incorrect, and 

there would not be any preference given to Airmen without assignment limitation codes or delay 

that would prevent covered personnel from deploying. See Stangle Decl., ¶¶7-8; see generally, Ex. 

10, Declarant 10. The Court cannot find Defendants in contempt based on Roe’s speculative fear 

of future injury. 

As to MMAA, it also has not alleged, let alone proven by clear and convincing evidence, 

that it has suffered harm as a result of any conduct by Defendants allegedly in violation of the 

deployment injunction. As noted above, the contempt standard is concerned exclusively with harm 

to the movants. Consequently, Movants’ various unsupported allegations, see supra at III.A, about 

non-movant service members are irrelevant. In addition to the fact that none of those individuals 

are movants, MMAA has not alleged or provided any evidence to establish that any of those 

individuals are members of or represented by MMAA. Therefore, even if MMAA could rely on a 

representative harm to its members as the basis to establish the fourth prong of the contempt 

standard, it cannot do so where it has not alleged or established any such membership. Moreover, 

Defendants maintain that MMAA is not a membership organization or the functional equivalent 

thereof, see generally Memorandum in Support of Renewed Motion to Dismiss, Harrison, ECF 

No. 155, and cannot establish standing on this basis. The Court declined to reach this issue 

previously, so Plaintiffs cannot assert that they have already established standing in this manner. 
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See Order Denying Motion to Dismiss, Harrison ECF No. 250 at 9, Roe ECF No. 261 at 9. To the 

extent MMAA is alleging that it has suffered on the theory that it represents its members, 

Defendants renew their objection to MMAA’s standing to bring suit and MMAA cannot seek 

contempt on behalf of any purported members. 

MMAA may only rely on any alleged direct injury to its organization to establish that it 

has suffered harm. MMAA asserts in a conclusory manner that it “has continued to expend 

resources to address these harms and the barriers service members living with HIV are facing as a 

result of Defendants’ failure to comply with the Court’s orders.” Movs.’ Br. at 15.  The only 

support Movants’ provide for this claim is an assertion that Plaintiffs’ counsel exchanged several 

letters with and had several phone conversation with Defendants’ counsel. Id. at 16, Perkowski 

Decl. ¶¶ 74-80. Assuming these minimal activities could be understood as a sufficient expenditure 

of resources in the first place, they do not establish harm to MMAA for at least two reasons. First, 

as explained above, Movants are actually seeking additional requirements that go beyond the 

Court’s Orders, see also infra. Self-imposed expenditures related to this purpose cannot establish 

harm for the purpose of contempt. Second, an expenditure of resources, without more, is 

insufficient to allege a cognizable direct harm to an organization in the Fourth Circuit. “The Fourth 

Circuit has explained that an organization must have both ‘expended resources’ and had their 

activities ‘perceptibly impaired’ as a result of the alleged violations” to establish a cognizable 

harm. South Carolina State Conf. of NAACP v. South Carolina Dep’t of Juvenile Justice, Case No. 

22-cv-1338, 2023 U.S. Dist. LEXIS 19041, at * 5 (D.S.C. Feb. 2, 2023) (quoting Maryland Shall 

Issue, Inc. v. Hogan, 963 F.3d 356, 362 (4th Cir. 2020)). MMAA has not alleged any perceptible 

impairment to its activities attributable to Defendants’ alleged conduct in complying with the 

injunction. MMAA has not established or even asserted that it has been prevented from 
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“achiev[ing] its stated goals and conduct[ing] its regular business” and therefore have not 

demonstrated MMAA has suffered harm as a result of Defendants’ alleged actions. Id. While it 

may have voluntarily expended funds in support of additional actions to benefit the covered class, 

such expenditures cannot constitute a cognizable harm for purposes of obtaining an order of 

contempt.  This is especially so where, far from frustrating the Court’s orders, Defendants have 

commissioned and deployed nearly everyone in the covered group.  Accordingly, neither of the 

two Movants – MMAA and Roe – have established any harm for purposes of obtaining contempt 

relief. 

2. The Alleged Harms to Non-Movants are Neither Relevant Nor Cognizable 
 

Even if the alleged harms of the individuals referenced in Movants’ brief could somehow 

be attributed to the Movants,10 they still could not establish harm. First, Movants make general 

assertions that service members, including the referenced individuals, are harmed by the manner 

in which the Military Services track service members with HIV and process medical waivers. In 

addition to being conclusory and insufficiently supported, these assertions are inaccurate and 

cannot support an order of contempt.  

Movant Roe’s assumptions that service members who do not require medical waivers are 

routinely given preference for deployments over service members who do require them, see Movs.’ 

Br. at 5, 21, is speculative and misapprehends how the selection and waiver process works. See 

Stangle Decl. ¶¶7-8. The waiver process takes place after assignments are initially received and 

seeks to qualify Airmen to fill the roles for which they have already been tapped. Id. Moreover, 

deployments seek volunteers. Decl. 10 ¶4. Similarly, Movants’ characterization of the medical 

 
10 There are several other anonymous individuals referenced in the Perkowski Declaration. 
Movants have not relied on any allegations related to those individuals to present their arguments 
but those individuals also have not suffered any cognizable harms and Defendants reiterate that 
their purported statements are inadmissible hearsay. 
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waiver process as unreasonably onerous does not align with the reality. See Stangle Decl. ¶7. 

Second, Nicholas Harrison, who did not join this motion despite being a Plaintiff in one of 

the cases, did not suffer any harm. He has been recommended for and is in the final steps of 

obtaining a commission, and has neither sought nor been denied a deployment in the relevant 

period. See Ellison Decl. ¶¶5-6. The harms Movants allege Harrison has faced, including an 

unwarranted delay in processing his commission and an insufficient rank, are neither true, see id. 

¶¶3-6, nor related to the Court’s commissioning injunction. Since these supposed harms are not 

attributable to any conduct prohibited by the injunction, they cannot satisfy the fourth prong of the 

contempt standard. 

Third, non-Movant A.J. did not suffer any harm cognizable under the deployment 

injunction. A.J. has deployed to Saudi Arabia, a country within the CENTCOM area of operations.  

Decl. 9 ¶5. Although A.J.’s deployment waiver was initially denied because he was scheduled to 

initially travel to Kuwait, his waiver was later approved for the actual substance of his deployment 

to Saudi Arabia. See id. As explained supra, the Court’s injunction only prohibits categorically 

barring deployment of covered personnel to CENTCOM so Defendants committed no violation 

with regard to A.J. Contrary to Movants’ allegations, missing “important aspects of pre-

deployment training and preparation with [A.J.’s] unit,” Movs.’ Br. at 9, is not a cognizable harm 

under the deployment injunction. Moreover, a number of individuals in A.J.’s battalion also arrived 

late to the deployment and some did not deploy at all, with no effects on their career progression. 

Decl. 9 ¶ 6. Therefore, even if his delay could be considered relevant, A.J. did not experience any 

unusual, significant, or detrimental effects.   

Fourth, non-Movant B.J. has not alleged any harms cognizable under either the 

commissioning or deployment injunctions. His commission was granted, see Ex. 11, Declarant 11 
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¶2, and Defendants did not violate the terms of that injunction, i.e., the prohibition on denying 

commissions to covered personnel on the basis of ineligibility for deployment. Movants also do 

not allege that Defendants barred B.J. from deploying on the basis of his HIV-status. See Movs.’ 

Br. at 9-10. Thus B.J. has not suffered any harm attributable to any alleged violation of either 

injunction. Indeed, B.J. has not been denied the opportunity to seek a deployable position, and 

whether he obtains such a position or not will not matter for progression in his career field. Decl. 

11 ¶¶4-6, 9. B.J. did not pursue the path available to him to qualify for a deployable position, and 

even if any harm had issued from that decision, it would not be attributable to a violation of the 

injunction by Defendants. See Movs.’ Br. at 9-10; Decl. 11 ¶9. 

Finally, non-movant C.J. has not alleged any harm attributable to an alleged violation of 

the deployment injunction. C.J. sought a position requiring travel throughout the CENTCOM area 

of operations. Movs.’ Br. at 10-11; Curry Decl. ¶¶8, 10. C.J. was made aware that he would not be 

able to perform the duties to which he would have been assigned because of HIV entry restrictions 

in one or more countries to which he would be expected to travel. Curry Decl. ¶11. C.J. was not 

categorically barred from deploying to CENTCOM but rather was determined to be ineligible for 

a specific assigned position (outside of CENTCOM) because it would require him to be authorized 

and able to travel on short notice to every country within CENTCOM, including some which would 

forbid his entry. C.J. was informed of the opportunity to seek a waiver to be considered for the 

position notwithstanding his disqualification, but he chose not to pursue it. Id. ¶14. After declining 

to further pursue his desired position, C.J. was nominated, in the course of the normal assignment 

process for a billet that would advance his career progress. Id. ¶¶4, 8, 13. Accordingly, Defendants 

did not violate the deployment injunction with respect to C.J., whose assignment request was given 

individualized consideration, and who did not to pursue the necessary steps to be approved for a 
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waiver for that preferred assignment and therefore suffered no harm attributable to Defendants’ 

conduct.    

D. Even if the Court concludes Movants have met their initial burden, contempt 
sanctions are unwarranted. 

The contempt standard is a burden shifting framework and “unless Plaintiff makes the 

necessary showing, as outlined above, there is no need to require Defendants to show cause why 

they should not be held in contempt.” Ri Ra Holdings LLC v. Ri Ra, No. 1:99CV0374, 2002 U.S. 

Dist. LEXIS 18880, at *17 (M.D.N.C. May 16, 2002). Movants have not made the necessary 

showing as explained above. However, if, despite Movants’ failure to prove the third and fourth 

elements of contempt by clear and convincing evidence, the Court nevertheless determines that 

Defendants are not in strict compliance with the injunctions, Defendants still should not be subject 

to contempt sanctions.  

“Contempt is an awesome and potentially oppressive power, a sanction not to be lightly 

imposed.” Pukke, 53 F.4th at 103. Consequently, contempt is only appropriate “if there is no 

objectively reasonable basis for concluding that the [offender’s] conduct might be lawful.” De 

Simone v. VSL Pharm., Inc., 36 F.4th 518, 530 (4th Cir. 2022) (quoting Taggart v. Lorenzen, 139 

S. Ct. 1795, 1799 (2019) (emphasis added)). Defendants have taken the necessary steps to, and 

have in fact, complied with the plain meaning of the Court’s injunctions and contempt sanctions 

are not justified.  

First, as Defendants explained supra, the Court’s injunctions are limited and most naturally 

read to prohibit Defendants from barring covered personnel, as a class and without individualized 

consideration, from commissioning and deployment. Defendants are in full compliance with this 

plain meaning of the injunctions. None of the additional relief Movants demand is stated or implied 

by the text of the Orders. Assuming Movants’ alternative interpretation can be given any credence 
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as a viable reading of the injunctions it does not render Defendants’ reading unreasonable or 

incorrect. At most, Movants’ alternative proposal would indicate that the language of the 

injunctions is ambiguous.      

“A party cannot be held in contempt for violating an ambiguous court order.” CFPB, 957 

F.3d at 464 (quoting Acosta v. La Piedad Corp.. 894 F.3d 947, 951 (8th Cir, 2018)). The Fourth 

Circuit has repeatedly made clear that “subjecting a litigant to contempt liability…requires a clear 

indication of what is prohibited.” Id.; In re GMC, 61 F.3d 256, 258 (4th Cir. 1995) (“Civil contempt 

is an appropriate sanction if we can point to an order…which sets forth in specific detail an 

unequivocal command which a party has violated.” (citation omitted)); In re Wilson, No. 98-2831, 

1999 U.S. App. LEXIS 27340, at *6-7 (4th Cir. Oct. 27, 1999) (“Fairness dictates giving a party 

clear notice of what it is violating before holding that party in contempt.”); see also, e.g., Taggart, 

139 S. Ct. at 1802 (“[P]rinciples of ‘basic fairness requir[e] that those enjoined receive explicit 

notice’ of ‘what conduct is outlawed’ before being held in civil contempt.” 

(quoting Schmidt v. Lessard, 414 U. S. 473, 476, (1974) (per curiam)). Defendants changed their 

policy such that there is no longer a blanket restriction on commissioning or deployment for 

covered personnel. As that policy has been applied, every covered personnel attempting to 

commission, and the vast majority of covered personnel attempting to deploy, has been approved. 

See supra. For the reasons stated above, the Court’s injunctions require nothing more; but to the 

extent the Court concludes that the injunctions do require different actions, the orders are 

ambiguous and Defendants did not have fair notice of all the conduct that was required. See Life 

Techs. Corp., 931 F.3d at 268 (“a party must be able to discern from the language of a court’s 

order the actions necessary to comply.”) 

Second, Defendants are at least in substantial compliance with the natural reading of the 
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injunctions. “Substantial compliance with a decree is a defense to civil contempt…[and] ‘is found 

where all reasonable steps have been taken to ensure compliance.’” De Simone v. VSL Pharm., 

Inc., 36 F.4th 518, 530 (4th Cir. 2022) (quoting United States v. Darwin Constr. Co., 873 F.2d 

750, 755 (4th Cir. 1989)). Defendants are in fact in full compliance with the stated purpose of the 

injunctions, to prevent the categorical prohibition of deployment and commissioning of covered 

personnel, as indicated by changes in policy and the high rate of deployments and commissioning 

for covered personnel. See supra. As discussed above, Movants contend that Defendants cannot 

have substantially complied because they have not made covered personnel presumptively 

deployable, eliminated the medical waiver process, or explicitly changed all HIV-related 

regulations to reflect the change in policy. But such changes were not reasonably necessary to 

assure compliance with the requirements of the injunctions. See generally supra. The Secretary’s 

June 6, 2022 Memorandum sufficiently changed both the policy and practice of Defendants. A 

memorandum from the Secretary issued as a Directive Type Memorandum (DTM) has the force 

of regulation, and all other regulations within the Department of Defense and the Military Services, 

must be implemented in compliance with that DTM.11 Changing the policy, in and of itself, was 

sufficient to ensure compliance, but the evidence of commissions and deployments underscores 

that Defendants are in compliance with the Court’s orders. 

E. The specific relief  Movants seek is beyond the scope of the injunctions and 
improper. 

Finally, while courts have inherent authority to hold parties in contempt, Rainbow Sch., 887 

F.3d at 617, that authority is nonetheless cabined in several ways.  

 
11 Movants note in passing that the June 6 Memo directed the Military Services to make changes 
to their regulations within 60 days of the issuance of the Memo. Movs.’ Br. at 27 n.6. However, 
this is an internal directive not a requirement imposed by the Court, and is therefore not 
necessary to comply with the injunctions.  
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 First, “only the least possible power adequate to the end proposed should be used in 

contempt cases.” Taggart, 139 S. Ct. at 1802 (quoting Young v. U.S. ex rel. Vuitton et Fils S. A., 

481 U. S. 787, 801 (1987)). Second, “the sanctions for civil contempt must be causally related to 

contemptuous conduct.” CFPB, 957 F.3d at 461. Third, “[r]emedies and sanctions for civil 

contempt ‘must be remedial and compensatory and. . . nonpunitive…. [they] must be tied to the 

contemnor's specific losses.” Kroger Ltd. P'ship I Mid-Atlantic Mktg. Area v. United Food, No. 

2:17cv470, 2019 U.S. Dist. LEXIS 250737, at *11 (E.D. Va. Apr. 22, 2019) (quoting In re GMC, 

61 F.3d at 259). Thus, the Court may order such relief only as is strictly necessary to compel 

compliance with the explicit terms of the injunction and to compensate Movants for any specific 

losses caused directly by any conduct in violation of the injunctions. 

 In this instance, no relief is required or warranted because Defendants are fully in 

compliance with the injunctions. Moreover, as explained, the Movants themselves have not 

suffered any harm. Contempt sanctions thus cannot issue because Defendants have complied with 

the injunctions. 

But even if the injunctions were ambiguous in some respect, and Defendants could have 

done something more or different to comply, the imposition of contempt sanctions still would not 

be appropriate, see supra at 13-15, and the Movants would not be entitled to any additional relief. 

See, e.g., McCrory, 214 F. Supp. 3d at 473-74 (finding movants should have filed a new suit for 

additional specific relief rather than attempting to impose requirements of implementation and 

monitoring through contempt).   

Movants assert, without any additional support, that they have standing to pursue the 

various types of relief they seek in this motion because they have already “acquire[d] a judicially 

cognizable interest in ensuring compliance with [the] judgment.” Salazar v. Buono, 559 U.S. 700, 
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712 (2010) (plurality). Assuming, without conceding, that this may be true up to the limits of what 

the injunction actually requires, see supra, Movants nevertheless lack standing to pursue the types 

of relief that they seek in this motion. Specifically, Movants now ask the Court, inter alia, to 

declare covered personnel presumptively deployable, to eliminate entirely Defendants’ medical 

waiver process, to alter additional regulations, and to remove any operational discretion 

Defendants retain to make deployment decisions on the basis of military considerations. 

 But as the concurring Justices explained at length in the Salazar opinion, a plaintiff may 

not seek relief beyond that necessary to comply with the existing injunction without independently 

establishing standing for that specific relief at that juncture. See Salazar, 559 U.S. at 730-34 

(Scalia, J., concurring). The “party invoking federal-court jurisdiction…‘bears the burden of 

showing that he has standing for each type of relief sought’…[and] cannot sidestep Article III’s 

requirements by combining a request for injunctive relief for which he has standing with a request 

for injunctive relief for which he lacks standing.” Id. at 731 (quoting Summers v. Earth Island 

Inst., 555 U.S. 488, 493 (2009) (citation omitted)). In other words “a plaintiff cannot ask a court 

to expand an existing injunction unless he has standing to seek additional relief.” Id.  

 The Court enjoined Defendants from “categorically barring the worldwide deployment or 

deployment to [CENTCOM] of plaintiffs…and any other asymptomatic HIV-positive service 

members with an undetectable viral load due to their HIV-positive status,” and from “denying the 

application of [plaintiff] Harrison and any other asymptomatic HIV-positive service member with 

an undetectable viral load to commission as officers because they are classified as ineligible for 

worldwide deployment or deployment to CENTCOM due to their HIV-positive status.” Harrison, 

ECF No. 314. Defendants have complied with these injunctions and their deployment and 

commissioning statistics demonstrate as much. See supra.  
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Accordingly, none of the new relief the Movants seek is necessary to comply with the terms 

of the injunctions, and all such relief seeks to expand the bounds of the injunctions. Indeed, 

Movants’ requests for relief are in excess of what the injunctions have already granted. They 

request not only that the Court directly superintend Defendants’ “proposed actions and regulatory 

changes,” and “conduct additional oversight” of Defendants’ compliance for “the next two years,” 

but even demand that the Court provide “an opportunity for Movants to comment upon” 

Defendants proposed regulatory changes. Movs.’ Br. at 30. These requests are not only far outside 

the bounds of the injunction that Movants may seek to enforce, but would also result in an 

inappropriate, and unprecedented, invasion of the core functions of a coordinate branch by the 

Court in military matters.  As the Supreme Court has long emphasized, the “complex, subtle, and 

professional decisions as to the composition, training, equipping, and control of a military force 

are essentially professional military judgments.” Gilligan v. Morgan, 413 U. S. 1, 10 (1973). . The 

Court may not impose specific requirements on military commissioning and deployment decisions, 

see Austin, 131 S. Ct. at 1302 particularly where such internal military procedures were never 

addressed by the injunctions.  

Finally, Movants cannot establish standing to seek such relief, as they must. Movants have 

not established or even meaningfully alleged any actual or imminent harms to themselves, see 

supra at 18, that would justify a new or expanded injunction, let alone the kind of harm necessary 

to obtain prospective relief. See L.A. v. Lyons, 461 U.S. 95, 105-06 (1983); Salazar, 559 U.S. at 

730-34. Movants have neither proven an entitlement to such relief, nor that any such relief that 

would be necessary and appropriate in light of Defendants’ demonstrated compliance.   

IV. Conclusion 
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For the foregoing reasons Movants’ Motion to Enforce the Court’s Orders should be denied 

and an Order to Show Cause should not issue.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

   
NICHOLAS HARRISON, et al.,   
   
                              Plaintiffs,   
   
               v.  No. 1:18-cv-641 (LMB/IDD) 
   
LLOYD J. AUSTIN III, et al.,   
    
                              Defendants.   
   

 
   
RICHARD ROE, et al.,   
   
                              Plaintiffs,   
   
               v.  No. 1:18-cv-1565 (LMB/IDD) 
   
LLOYD J. AUSTIN III, et al.,   
    
                              Defendants.   
   

 
DECLARATION OF KERI L. BERMAN 

 
I, KERI L. BERMAN, declare as follows:  

1. I am a Trial Attorney in the United States Department of Justice and represent 

Defendants in this matter.  The facts set forth in this declaration are within my 

personal knowledge or based on documents and information that I have received in 

the course of litigating this case. 

2.  A true and correct copy of the Department of Defense s 

Immunodeficiency Virus-  is attached as 

Exhibit A. 
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3. A true and correct copy of the Department of Defense Instruction 6130.03, Vol. 1 

 is 

attached as Exhibit B. 

4. A true and correct copy of the Department of Defense Instruction 6485.01, 

Immunodeficiency Virus (HIV) in Military Service Members  is attached as Exhibit 

C. 

5. A true and correct copy of United States Central Command s Individual Protection 

and Individual-Unit Deployment Policy, MOD-17 and Tab A to MOD 17 is attached 

as Exhibit D. 

6. A true and correct copy of an Email exchange between the Declarant, and opposing 

counsel Scott Schoettes and Peter Perkowski beginning on May 19, 2023, is attached 

as Exhibit E. 

If called upon to testify to the truth of the matters asserted in this declaration, I could and 

would be able to do so competently of my own personal knowledge.  I declare under penalty of 

perjury that the foregoing is true and correct.  Executed this Second day of June, 2023, in 

Washington, DC. 

 
DATE: June 2, 2023 
 
  _____________________________ 
 KERI L. BERMAN 
 Trial Attorney 
 U.S. Department of Justice 

Civil Division 
Federal Programs Branch 
1100 L Street, N.W. 
Washington, D.C. 20530 
Telephone: (202) 305-7538 
Facsimile: (202) 616-8460 
Keri.L.Berman@usdoj.gov 
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DOD INSTRUCTION 6130.03, VOLUME 1 

MEDICAL STANDARDS FOR MILITARY SERVICE:
APPOINTMENT, ENLISTMENT, OR INDUCTION

Originating Component: Office of the Under Secretary of Defense for Personnel and Readiness 

Effective: May 6, 2018 
Change 3 Effective:  June 6, 2022 

Releasability: Cleared for public release.  Available on the Directives Division Website 
at https://www.esd.whs.mil/DD/.

Reissues and Cancels: DoD Instruction 6130.03, “Medical Standards for Appointment, 
Enlistment, or Induction in the Military Services,” April 28, 2010, as 
amended

Approved by: Robert L. Wilkie, Under Secretary of Defense for Personnel and 
Readiness  

Change 3 Approved by:  Lloyd J. Austin III, Secretary of Defense

Purpose: This instruction is composed of two volumes, each containing its own purpose.  In 
accordance with the authority in DoD Directive 5124.02: 

This instruction establishes policy, assigns responsibilities, and prescribes procedures for 
medical standards for the Military Services.

This volume establishes physical and medical standards for appointment, enlistment, or 
induction into the Military Services.
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SECTION 1: GENERAL ISSUANCE INFORMATION

1.1.  APPLICABILITY. 

a.  This volume applies to: 

(1)  OSD, the Military Departments (including the Coast Guard at all times, including 
when it is a Service in the Department of Homeland Security by agreement with that 
Department), the Office of the Chairman of the Joint Chiefs of Staff and the Joint Staff, the 
Combatant Commands, the Office of Inspector General of the Department of Defense, the 
Defense Agencies, the DoD Field Activities, and all other organizational entities within the DoD. 

(2)  The Reserve Components, which include the Army and the Air National Guards of
the United States, in accordance with Title 10, United States Code (U.S.C.).

(3)  The United States Merchant Marine Academy in accordance with Section 310.56 of 
Title 46, Code of Federal Regulations.

b.  The entities in Paragraphs 1.1.a.(1) through 1.1.a.(3) are referred to collectively in this 
volume as the “DoD Components.” 

1.2.  POLICY.   

It is DoD policy to: 

a.  Use the guidance in this volume for appointment, enlistment, or induction of personnel
into the Military Services.  

b.  Use common medical standards for appointment, enlistment, or induction of personnel 
into the Military Services and eliminate inconsistencies and inequities in the DoD Components
based on race, sex, or location of examination when applying these standards.

c.  Ensure that individuals considered for appointment, enlistment, or induction into the 
Military Services are: 

(1)  Free of contagious diseases that may endanger the health of other personnel. 

(2)  Free of medical conditions or physical defects that may reasonably be expected to
require excessive time lost from duty for necessary treatment or hospitalization, or may result in 
separation from the Military Service for medical unfitness. 

(3)  Medically capable of satisfactorily completing required training and initial period of 
contracted service. 

(4)  Medically adaptable to the military environment without geographical area 
limitations. 
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(5)  Medically capable of performing duties without aggravating existing physical defects 
or medical conditions.

d.  Allow applicants who do not meet the physical and medical standards in this volume to be 
considered for a medical waiver.  

1.3.  INFORMATION COLLECTIONS. 

DD Form 2807-2, “Accessions Medical Prescreen Report;” DD Form 2808, “Report of Medical 
Examination;” and the supplemental health documents referred to in Paragraph 2.3.d. of this 
volume have been assigned Office of Management and Budget control number 0704-0413 in 
accordance with the procedures in Volume 2 of DoD Manual 8910.01.  The expiration date of 
this information collection is listed on the DoD Information Collections System at 
https://apps.sp.pentagon.mil/sites/dodiic/Pages/default.aspx. 

1.4.  SUMMARY OF CHANGE 3. 

In accordance with the June 6, 2022 Secretary of Defense Memorandum, the changes to this 
issuance update DoD policy with respect to individuals who have been identified as HIV 
positive.  Individuals who have been identified as HIV positive, are asymptomatic, and who have 
a clinically confirmed undetectable viral load will have no restrictions applied to their 
deployability or to their ability to commission while a Service member solely on the basis of 
their HIV-positive status.  Nor will such individuals be discharged or separated solely on the 
basis of their HIV positive status.
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SECTION 2: RESPONSIBILITIES

2.1. UNDER SECRETARY OF DEFENSE FOR PERSONNEL AND READINESS
(USD(P&R)). 

The USD(P&R): 

a.  Ensures that the standards in Sections 4 and 5 are implemented throughout the DoD 
Components.

b.  Eliminates inconsistencies and inequities based on race, sex, or location of examination in 
DoD Component application of these standards. 

c.  Maintains and convenes the chartered Medical and Personnel Executive Steering 
Committee (MEDPERS).  

2.2.  ASSISTANT SECRETARY OF DEFENSE FOR HEALTH AFFAIRS (ASD(HA)). 

Under the authority, direction, and control of the USD(P&R), the ASD(HA): 

a.  Reviews, approves, and issues technical modifications to the standards in Sections 4 and 5
to the Secretaries of the Military Departments. 

b.  Provides guidance to the DoD Medical Examination Review Board to implement the 
standards in Sections 4 and 5. 

2.3.  SECRETARIES OF THE MILITARY DEPARTMENTS AND COMMANDANT, 
UNITED STATES COAST GUARD.

The Secretaries of the Military Departments and the Commandant, United States Coast Guard:

a.  Direct their respective Military Services to apply and uniformly implement the standards 
contained in this volume. 

b.  Authorize the medical waiver of the standards in individual cases for applicable reasons 
and ensure uniform waiver determinations. 

c.  Ensure that accurate International Classification of Diseases codes are assigned to all 
medical conditions resulting in a personnel action, such as separation, waiver, or assignment 
limitation, and that such codes are included in all records of such actions.   

d.  Ensure that medical information for “Existed Prior to Service” (EPTS) discharges is 
provided to the U.S. Military Entrance Processing Command by Service training centers 
conducting basic military training. Medical information will include: 
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(1)  A copy of the trainee’s medical discharge summary and related medical documents.

(2)  Copies of DD Forms 2807-2, 2807-1, and 2808, including supplemental behavioral 
health screening documents. 

(3)  Consultation reports or other medical documentation used in the enlistment process 
and qualification decision. 

e.  Eliminate inconsistencies and inequities based on race, sex, or examination location in the 
application of these standards by the DoD Components. 

2.4.  SECRETARY OF THE NAVY.

In addition to the responsibilities in Paragraph 2.3., the Secretary of the Navy will direct the 
medical processing for applicants seeking entry into the Military Services from Guam and 
environs while applying and uniformly implementing the standards contained within this 
volume.  
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SECTION 3: MEDPERS

3.1.  ORGANIZATION.

The MEDPERS convenes at least twice a year under the joint guidance of the Deputy Assistant 
Secretary of Defense for Military Personnel Policy and the Deputy Assistant Secretary of 
Defense for Health Services Policy and Oversight and in accordance with the MEDPERS 
charter.

3.2.  AGENDA. 

The MEDPERS: 

a.  Provides the Accession Medical Standards Working Group with guidance and oversight 
on setting standards for accession medical and physical processes. 

b.  Directs research and studies as necessary to produce evidence-based accession standards 
using the Accession Medical Standards Analysis and Research Activity.

c.  Ensures medical and personnel community coordination when changing policies that 
affect each community and other relevant DoD Components.
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SECTION 4: MEDICAL STANDARDS FOR APPOINTMENT,
ENLISTMENT, OR INDUCTION

4.1. APPLICABILITY.

The medical standards in this volume apply to:

a.  Applicants for appointment as commissioned or warrant officers in the Active and 
Reserve Components.

b.  Applicants for enlistment in the Military Services.  For medical conditions or defects that 
predate the current enlistment and were not aggravated in the line of duty during the current 
enlistment, these standards apply to enlistees during the first 6 months of the current period of 
active duty.  

c.  Applicants for accession in the Reserve Components and federally recognized units or 
organizations of the National Guard.  For medical conditions or defects that predate the original 
term of service and were not aggravated in the line of duty during such term of service, these 
standards apply during the applicant’s initial period of active duty for training until their return to 
the Reserve Components.   

d.  Applicants for re-accession in Regular and Reserve Components and in federally
recognized units or organizations of the National Guard after a period of more than 12 months 
have elapsed since the date on their DD Form 214, “Certificate of Release or Discharge from 
Active Duty,” or separation orders, as applicable.

e.  Applicants for the Service academies, Reserve Officer Training Corps, Uniformed 
Services University of the Health Sciences, and all other DoD Component special officer 
personnel procurement programs. 

f.  Cadets and midshipmen at the Service academies and students enrolled in Reserve Officer 
Training Corps scholarship programs applying for retention in their respective programs.   

g.  Individuals on the Temporary Disability Retired List who have been found fit when 
reevaluated by the Disability Evaluation System and who elect to return to active duty or to 
active status in the Reserve Components within the time standards prescribed by Service 
regulations.  These individuals are exempt from the procedures in this volume only for the 
conditions for which they were found fit on reevaluation by the Disability Evaluation System.
Applicants must meet all other medical standards contained in this section with the exception of 
the medical condition for which they were placed on the Temporary Disability Retired List. 

h.  All individuals being inducted into the Military Services. 
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4.2.  PROCEDURES.

a.  Applicants for appointment, enlistment, or induction into the Military Services will:

(1)  Fully disclose all medical history.  

(2)  Submit all medical documentation related to medical history as requested to the U.S. 
Military Entrance Processing Command and DoD Medical Examination Review Board,
including the names of their medical insurer and past medical providers.

(3)  Provide authorization for the DoD Components to request and obtain their medical 
records.   

(a)  Authorize the DoD to request medical or behavioral health data holders (e.g. 
healthcare providers, clinics, hospitals, insurance companies, pharmacy benefit managers, 
pharmacies, health information exchanges, and federal and State agencies) release complete 
transcripts of health data to the DoD medical authority for the processing of their application for 
military service.   

(b)  Authorize holders of their health data to report to the DoD whether any data they 
hold or have held about them has been amended or restricted.

(4)  Acknowledge that information provided constitutes an official statement, and that 
any persons making false statements could face fines, penalties, and imprisonments pursuant to 
Section 1001 of Title 18, U.S.C.  If the applicant is selected for enlistment, commission, or 
entrance into a commissioning program based on a false statement, the applicant can be tried by 
court-martial or meet an administrative board for discharge and could receive a less than 
honorable discharge. 

(5)  Acknowledge that any cadet or midshipman, whether contracted or noncontracted, 
who has a change in medical status that is related to a standard in this regulation, understands 
that the change may disqualify them and that they will require an evaluation or physical prior to 
determining accession qualifications. 

b.  The U.S. Military Entrance Processing Command and DoD Medical Examination Review 
Board will: 

(1)  Render medical qualification decisions by using standard medical terminology to 
describe a medical condition, rather than International Classification of Disease codes.

(2)  Use coding to document personnel actions in order to collect information to enable 
research, analyses, and support for evidence-based medical standards. 

c.  The DoD Components: 

(1)  May initiate and request a medical waiver.  Each DoD Component’s waiver authority 
for medical conditions will make a determination based on all available information regarding 
the issue or condition, as well as the specific needs of the Military Service. 

Case 1:18-cv-00641-LMB-IDD   Document 363-1   Filed 06/02/23   Page 18 of 115 PageID#
16035



DoDI 6130.03-V1, March 30, 2018 
Change 3, June 6, 2022

SECTION 4:  MEDICAL STANDARDS FOR APPOINTMENT, ENLISTMENT, OR INDUCTION  11

(2)  Will specify any medical condition which causes a personnel action, such as 
separation, medical waiver, or assignment limitation, by utilizing standard medical terminology, 
the International Classification of Diseases, Current Procedural Terminology, or the Healthcare 
Common Procedure Coding System for data collection and analysis in support of evidence based 
standards.
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SECTION 5: DISQUALIFYING CONDITIONS

5.1.  MEDICAL STANDARDS. 

Unless otherwise stipulated, the conditions listed in this section are those that do not meet the 
standard by virtue of current diagnosis, or for which the candidate has a verified past medical 
history.  The medical standards for appointment, enlistment, or induction into the Military 
Services are classified into general systems in Paragraphs 5.2. through 5.30. 

5.2.  HEAD. 

a.  Deformities of the skull, face, or mandible of a degree that may reasonably be expected to 
prevent the individual from properly wearing a protective mask or military headgear.

b.  Loss, or absence of the bony substance of the skull not successfully corrected by 
reconstructive materials, or leaving any residual defect in excess of 1 square inch (6.45 square 
centimeters), or the size of a U.S. quarter coin. 

5.3.  EYES. 

a.  Lids. 

(1)  Current symptomatic blepharitis.

(2)  Current blepharospasm. 

(3)  Current dacryocystitis, acute or chronic. 

(4)  Defect or deformity of the lids or other disorders affecting eyelid function, including 
ptosis, sufficient to interfere with vision, require head posturing, or impair protection of the eye 
from exposure. 

(5)  Current growths or tumors of the eyelid, other than small, non-progressive, 
asymptomatic, benign lesions. 

b.  Conjunctiva. 

(1)  Current acute or chronic conjunctivitis excluding seasonal allergic conjunctivitis.

(2)  Current pterygium if condition encroaches on the cornea in excess of 3 millimeters 
(mm), is symptomatic, interferes with vision, or is progressive. 

(3)  History of pterygium recurrence after any prior surgical removal. 
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c.  Cornea.

(1)  Corneal dystrophy or degeneration of any type, including but not limited to 
keratoconus of any degree. 

(2)  History of any incisional corneal surgery including, but not limited to, partial or full 
thickness corneal transplant, radial keratotomy, astigmatic keratotomy, or corneal implants (e.g., 
Intacs®).

(3)  Corneal refractive surgery performed with an excimer or femtosecond laser, 
including but not limited to photorefractive keratectomy, laser epithelial keratomileusis, laser-
assisted in situ keratomileusis, and small incision lenticule extraction, if any of the following 
conditions are met: 

(a)  Pre-surgical refractive error in either eye exceeded a spherical equivalent of +8.00 
or -8.00 diopters. 

(b)  Pre-surgical astigmatism exceeded 3.00 diopters. 

(c)  Within 180 days of accession medical examination. 

(d)  Complications, ongoing medications, ophthalmic solutions, or any other 
therapeutic interventions required beyond 180 days of procedure. 

(e)  Post-surgical refraction in each eye is not stable as demonstrated by at least two 
separate refractions at least 1 month apart, with initial refraction at least 90 days post-procedure, 
and the most recent of which demonstrates either more than +/- 0.50 diopters difference for 
spherical vision or more than +/- 0.50 diopters for cylinder vision. 

(4)  Current or recurrent keratitis. 

(5)  History of herpes simplex virus keratitis.

(6)  Current corneal neovascularization, unspecified, or corneal opacification from any 
cause that is progressive or reduces vision. 

(7)  Any history of uveitis or iridocyclitis. 

d.  Retina. 

Any history of any abnormality of the retina, choroid, or vitreous. 

e.  Optic Nerve. 

(1)  Any history of optic nerve disease, including but not limited to optic nerve 
inflammation, optic nerve swelling, or optic nerve atrophy. 

(2)  Any optic nerve anomaly. 
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f.  Lens. 

(1)  Current aphakia, history of lens implant to include implantable collamer lens, or any 
history of dislocation of a lens. 

(2)  Any history of opacities of the lens, including cataract. 

g.  Ocular Mobility and Motility. 

(1)  Current or recurrent diplopia. 

(2)  Current nystagmus other than physiologic “end-point nystagmus.” 

(3)  Esotropia, exotropia, and hypertropia. 

(4)  History of restrictive ophthalmopathies. 

h.  Miscellaneous Defects and Diseases. 

(1)  History of abnormal visual fields. 

(2)  Absence of an eye. 

(3)  History of disorders of globe. 

(4)  Current unilateral or bilateral exophthalmoses. 

(5)  History of glaucoma, ocular hypertension, pre-glaucoma, or glaucoma suspect. 

(6)  Any abnormal pupillary reaction to light or accommodation. 

(7)  Asymmetry of pupil size greater than 2 mm. 

(8)  Current night blindness. 

(9)  History of intraocular foreign body, or current corneal foreign body. 

(10)  History of ocular tumors. 

(11)  History of any abnormality of the eye or adnexa, not specified in 
Paragraphs 5.3.h.(1)-(10), which threatens vision or visual function. 

5.4.  VISION.   

a.  Current distant visual acuity of any degree that does not correct with spectacle lenses to at 
least 20/40 in each eye. 
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b.  For entrance into Service academies and officer programs, the individual DoD 
Components may set additional requirements.  The DoD Components will determine special 
administrative criteria for assignment to certain specialties. 

c.  Current near visual acuity of any degree that does not correct to 20/40 in the better eye.

d.  Current refractive error (hyperopia, myopia, astigmatism) in excess of -8.00 or +8.00 
diopters spherical equivalent or astigmatism in excess of 3.00 diopters.

e.  Any condition that specifically requires contact lenses for adequate correction of vision, 
such as corneal scars and opacities and irregular astigmatism. 

f.  Color vision requirements will be set by the individual DoD Components.

5.5.  EARS.

a.  Current defect that would require either recurrent evaluation or treatment or that may 
reasonably be expected to prevent or interfere with the proper wearing or use of military 
equipment (including hearing protection) to include atresia of the external ear or severe microtia, 
congenital or acquired stenosis, chronic otitis externa, or severe external ear deformity. 

b.  Any history of Ménière’s Syndrome or other chronic diseases of the vestibular system. 

c.  History of any surgically implanted hearing device.

d.  History of cholesteatoma.

e.  History of any inner or middle ear surgery.

f.  Current perforation of the tympanic membrane or history of surgery to correct perforation 
during the preceding 180 days.

g.  Chronic Eustachian tube dysfunction within the last 3 years as evidenced by retracted 
tympanic membrane, or recurrent otitis media, or the need for pressure-equalization tube.

5.6.  HEARING. 

a.  Audiometric hearing levels are measured by audiometers calibrated to the standards in 
American National Standards Institute S3.6-2010 and will be used to test the hearing of all 
applicants.

b.  Current hearing threshold level in either ear that exceeds: 

(1)  Pure tone at 500, 1000, and 2000 cycles per second for each ear of more than 25 
decibels (dB) on the average with any individual level greater than 30 dB at those frequencies.
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(2)  Pure tone level more than 35 dB at 3000 cycles per second or 45 dB at 4000 cycles 
per second for each ear.

(3)  There is no standard for 6000 cycles per second.  

c.  History of using hearing aids. 

5.7.  NOSE, SINUSES, MOUTH, AND LARYNX.   

a.  Current cleft lip or palate defects not satisfactorily repaired by surgery or that prevent 
drinking from a straw or that may reasonably be expected to interfere with using or wearing 
military equipment. 

b.  Current ulceration of oral mucosa or tongue, excluding aphthous ulcers. 

c.  Symptomatic vocal cord dysfunction to include but not limited to vocal cord paralysis, 
paradoxical vocal cord movement, spasmodic dysphonia, non-benign polyps, chronic hoarseness, 
or chronic laryngitis (lasting longer than 21 days). History of vocal cord dysfunction with 
respiratory symptoms or exercise intolerance.

d.  Current olfactory deficit. 

e.  Recurrent, unexplained epistaxis requiring medical intervention within the last 2 years. 

f.  Current chronic sinusitis, current nasal polyp or polypoid mass(es) or history of sinus 
surgery within the last 2 years, excluding antralchoanal polyp or sinus mucosal retention cyst. 

g.  Current symptomatic perforation of nasal septum. 

h.  History of deformities, or conditions or anomalies of the upper alimentary tract, mouth, 
tongue, palate, throat, pharynx, larynx, and nose, that interfered with chewing, swallowing, 
speech, or breathing. 

5.8.  DENTAL.   

a.  Current diseases or pathology of the jaws or associated tissues that prevent the jaws’
normal functioning.  A minimum of 6 months healing time must elapse for any individual who 
completes surgical treatment of any maxillofacial pathology lesions. 

b.  Temporomandibular disorders or myofascial pain that has been symptomatic or required 
treatment within the last 12 months. 

c.  Current severe malocclusion, which interferes with normal chewing or requires immediate 
and protracted treatment, or a relationship between the mandible and maxilla that prevents 
satisfactory future prosthodontic replacement. 
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d.  Eight or more grossly (visually) cavitated or carious teeth.  Applicants who are edentulous 
must have functioning dentures.  Lack of a serviceable prosthesis that prevents adequate biting 
and chewing of a normal diet.  Individuals undergoing endodontic care are acceptable for entry 
into the Delayed Entry Program only if a civilian or military dentist or endodontist provides 
documentation that active endodontic treatment will be completed prior to being sworn to active 
duty.

e.  Current orthodontic appliances (mounted or removable, e.g., Invisalign®) for continued 
active treatment unless: 

(1)  The appliance is permanent or removable retainer(s); or 

(2)  An orthodontist (civilian or military) provides documentation that: 

(a)  Active orthodontic treatment will be completed before being sworn in to active 
duty; or 

(b)  All orthodontic treatment will be completed before beginning active duty. 

5.9.  NECK. 

a.  Current symptomatic cervical ribs. 

b.  Current congenital mass, including cyst(s) of branchial cleft origin or those developing 
from the remnants of the thyroglossal duct or history of surgical correction, within 12 months. 

c.  Current contraction of the muscles of the neck, spastic or non-spastic, or cicatricial 
contracture of the neck to the extent that it may reasonably be expected to interfere with properly 
wearing a uniform or military equipment, or is so disfiguring as to reasonably be expected to
interfere with or prevent satisfactorily performing military duty.

5.10.  LUNGS, CHEST WALL, PLEURA, AND MEDIASTINUM. 

a.  Any abnormal findings on imaging or other examination of body structure, such as the 
lungs, diaphragm, or other thoracic or abdominal organs, unless the findings have been evaluated 
and further surveillance or treatment is not required. 

b.  Current abscess of the lung or mediastinum. 

c.  Infectious pneumonia within the last 3 months. 

d.  History of recurrent (2 or more episodes within an 18 month period) infectious pneumonia 
after the 13th birthday. 

e.  History of airway hyper responsiveness including asthma, reactive airway disease, 
exercise-induced bronchospasm or asthmatic bronchitis, after the 13th birthday. 
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(1)  Symptoms suggestive of airway hyper responsiveness include but are not limited to
cough, wheeze, chest tightness, dyspnea or functional exercise limitations after the 13th birthday. 

(2)  History of prescription or use of medication (including but not limited to inhaled or 
oral corticosteroids, leukotriene receptor antagonists, or any beta agonists) for airway hyper 
responsiveness after the 13th birthday. 

f.  Chronic obstructive pulmonary disease including but not limited to bullous or generalized 
pulmonary emphysema or chronic bronchitis. 

g.  Bronchiectasis (after the 1st birthday). 

h.  Bronchopleural fistula, unless resolved with no sequelae.

i.  Current chest wall malformation, including but not limited to pectus excavatum or pectus 
carinatum which has been symptomatic, interfered with vigorous physical exertion, has been 
recommended for surgery, or may interfere with wearing military equipment.

j.  History of empyema unless resolved with no sequelae.

k.  Interstitial lung disease including pulmonary fibrosis. 

l.  Current foreign body in lung, trachea, or bronchus. 

m.  History of thoracic surgery including open and endoscopic procedures. 

n.  Pleurisy or pleural effusion within the previous 3 months.   

o.  History of spontaneous pneumothorax occurring within the past 2 years, or pneumothorax 
due to trauma or surgery occurring within the past year. 

p.  Recurrent spontaneous pneumothorax. 

q.  History of chest wall surgery, including breast, during the preceding 6 months, or with 
persistent functional limitations. 

r.  Tuberculosis: 

(1)  History of active pulmonary or extra-pulmonary tuberculosis in the previous 2 years 
or history of active pulmonary or extra-pulmonary tuberculosis without reliable documentation 
of adequate treatment, or 

(2)  History of latent tuberculosis infection, as defined by current Centers for Disease 
Control and Prevention guidelines, unless documentation of completion of appropriate treatment. 

s.  History of pulmonary or systemic embolus. 

Case 1:18-cv-00641-LMB-IDD   Document 363-1   Filed 06/02/23   Page 26 of 115 PageID#
16043



DoDI 6130.03-V1, March 30, 2018 
Change 3, June 6, 2022

SECTION 5: DISQUALIFYING CONDITIONS 19

t. History of other disorders, including but not limited to cystic fibrosis or porphyria, that 
prevent satisfactorily performing duty, or require frequent or prolonged treatment. 

u.  History of nocturnal ventilation support, respiratory failure, pulmonary hypertension, or 
any requirement for chronic supplemental oxygen use. 

5.11.  HEART.

a.  History of valvular repair or replacement.

b.  History of the following valvular conditions as listed in the current American College of 
Cardiology and American Heart Association guidelines and evidenced by echocardiogram within 
the last 12 months: 

(1)  Moderate or severe pulmonic regurgitation.

(2)  Moderate or severe tricuspid regurgitation.

(3)  Moderate or severe mitral regurgitation. 

(4)  Mild, moderate, or severe aortic regurgitation. 

(5)  Mitral valve prolapse associated with:

(a)  Mild or greater mitral regurgitation.  

(b)  Cardiopulmonary symptoms.

(c)  Medical therapy specifically for this condition.

c.  Bicuspid aortic valve with any degree of stenosis or regurgitation or aortic dilatation.

d.  All valvular stenosis. 

e.  History of atherosclerotic coronary artery disease. 

f.  History of pacemaker or defibrillator implantation. 

g.  History of supraventricular tachycardia if: 

(1)  History of atrial fibrillation or flutter. 

(2)  Any atrioventricular nodal reentrant tachycardia or atrioventricular reentrant 
tachycardia (e.g., Wolff-Parkinson-White syndrome) unless successfully treated with ablative 
therapy, no recurrence of symptoms after 3 months, and documentation of normal 
electrocardiograph. 
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h.  Premature atrial or ventricular contractions sufficiently symptomatic to require treatment, 
or result in physical or psychological impairment.

i.  The following abnormal electrocardiograph patterns: 

(1)  Long QT. 

(2)  Brugada pattern. 

(3)  Pre-excitation pattern, unless it is asymptomatic and associated with low-risk 
accessory pathway by appropriate diagnostic testing. 

j.  History of ventricular arrhythmias including ventricular fibrillation, tachycardia, or 
multifocal premature ventricular contractions other than occasional asymptomatic unifocal 
premature ventricular contractions.

k.  History of conduction disorders, including but not limited to disorders of sinus arrest, 
asystole, Mobitz type II second-degree atrioventricular (AV) block, and third-degree AV block. 

l.  Any conductive disorder, if symptomatic, including but not limited to: 

(1)  Sinus arrhythmia. 

(2)  First degree AV block. 

(3)  Left axis deviation of less than -45 degrees. 

(4)  Early repolarization. 

(5)  Incomplete right bundle branch block. 

(6)  Wandering atrial pacemaker or ectopic atrial rhythm. 

(7)  Sinus bradycardia. 

(8)  Mobitz type I second-degree AV block. 

m.  History of conduction disturbances, including right bundle branch block, unless it is 
asymptomatic with a normal echocardiogram.

n.  All left bundle branch block, left anterior/posterior hemiblock. 

o.  History of myocardial infarction, cardiomyopathy, cardiomegaly, hypertrophy (defined as 
septal wall thickness of 15 mm or greater), or congestive heart failure. 

p.  History of myocarditis or pericarditis unless the individual is free of all cardiac symptoms, 
does not require medical therapy, and has normal echocardiography for at least 1 year after the 
event. 
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q.  History of recurrent myocarditis or pericarditis. 

r.  Current persistent tachycardia (as evidenced by an average heart rate of 100 beats per 
minute or greater over a 24-hour period of continuous monitoring). 

s.  History of congenital anomalies of the heart and great vessels other than the following 
conditions.  Excepted conditions require an otherwise normal current echocardiogram within the 
last 12 months. 

(1)  Dextrocardia with situs inversus without any other anomalies. 

(2)  Ligated or occluded patent ductus arteriosus. 

(3)  Corrected atrial septal defect without residua.  

(4)  Patent foramen ovale. 

(5)  Corrected ventricular septal defect without residua. 

t.  History of recurrent syncope or presyncope, including black out, fainting, loss or alteration 
of level of consciousness (excludes single episode of vasovagal reaction with identified trigger 
such as venipuncture) unless it has not recurred during the preceding 2 years while off all 
medication for treatment of this condition. 

u.  Unexplained ongoing or recurring cardiopulmonary symptoms (to include but not limited 
to syncope, presyncope, chest pain, palpitations, and dyspnea on exertion). 

v.  History of Postural Orthostatic Tachycardia Syndrome. 

w.  History of rheumatic fever if associated with rheumatic heart disease or indication for 
ongoing prophylactic medication. 

5.12.  ABDOMINAL ORGANS AND GASTROINTESTINAL SYSTEM.   

a.  Esophageal Disease. 

(1)  History of Gastro-Esophageal Reflux Disease, with complications, including, but not 
limited to: 

(a)  Stricture. 

(b)  Dysphagia. 

(c)  Recurrent symptoms or esophagitis despite maintenance medication. 

(d)  Barrett’s esophagus. 
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(e)  Extraesophageal complications such as: reactive airway disease; recurrent 
sinusitis or dental complications; unresponsive to acid suppression. 

(2)  History of surgical correction (e.g., fundoplication) for Gastro-Esophageal Reflux 
Disease within 6 months or with complications. 

(3)  History of dysmotility disorders to include but not limited to diffuse esophageal 
spasm, nutcracker esophagus, and achalasia.

(4)  History of eosinophilic esophagitis. 

(5)  History of other esophageal strictures (e.g., from ingesting lye). 

(6)  History of esophageal disease not specified above; including but not limited to 
neoplasia, ulceration, varices, or fistula. 

b.  Stomach and Duodenum. 

(1)  Current dyspepsia, gastritis, or duodenitis despite medication (over the counter or 
prescription). 

(2)  Current gastric or duodenal ulcers, including but not limited to peptic ulcers and 
gastrojejunal ulcers: 

(a)  History of a treated ulcer within the last 3 months. 

(b)  Recurrent or complicated by bleeding, obstruction, or perforation within the 
previous 5 years. 

(3)  History of surgery for peptic ulceration or perforated ulcer. 

(4)  History of gastroparesis of greater than 6 week’s duration, confirmed by scintigraphy 
or equivalent test. 

(5)  History of bariatric surgery of any type (e.g., lap-band or gastric bypass surgery for 
weight loss). 

(6)  History of gastric varices. 

c.  Small and Large Intestine. 

(1)  History of inflammatory bowel disease, including but not limited to Crohn’s disease, 
ulcerative colitis, ulcerative proctitis, or indeterminate colitis. 

(2)  Current infectious colitis. 

(3)  History of intestinal malabsorption syndromes, including but not limited to celiac 
sprue, pancreatic insufficiency, post-surgical and idiopathic.   
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(4)  Dietary intolerances that may interfere with military duty or consuming military 
rations.  Lactase deficiency does not meet the standard only if of sufficient severity to require 
frequent intervention, or to interfere with military duties.

(5)  History of gastrointestinal functional or motility disorders including but not limited 
to volvulus within the past 24 months, or any history of pseudo-obstruction or megacolon. 

(6)  Current chronic constipation, requiring prescription medication or medical 
interventions (e.g., pelvic floor physical therapy, biofeedback therapy).

(7)  History of diarrhea of greater than 6 weeks duration, regardless of cause, persisting 
or symptomatic in the past 2 years. 

(8)  History of gastrointestinal bleeding, including positive occult blood, if the cause
requires treatment and has not been corrected. 

(9)  History of irritable bowel syndrome of sufficient severity to require frequent 
intervention or prescription medication or that may reasonably be expected to interfere with 
military duty. 

(10)  History of symptomatic diverticular disease of the intestine. 

(11)  Personal or family history of familial adenomatous polyposis syndrome or 
hereditary non-polyposis colon cancer (Lynch syndrome). 

d.  Hepatic-Biliary Tract. 

(1)  History of chronic Hepatitis B unless successfully treated and the cure is 
documented.  A documented cure for Hepatitis B is viral clearance manifested by Hepatitis B 
surface antigen negative/Hepatitis B surface antibody positive/Hepatitis B core antibody 
positive. 

(2)  History of chronic Hepatitis C, unless successfully treated and with documentation of 
a cure 12 weeks after completion of a full course of therapy.  

(3)  Other acute hepatitis in the preceding 6 months, or persistence of symptoms or 
abnormal serum aminotransferases after 6 months, or objective evidence of impairment of liver 
function. 

(4)  History of cirrhosis, hepatic abscess, or complications of chronic liver disease. 

(5)  History of symptomatic gallstones or gallbladder disease unless successfully treated. 

(6)  History of sphincter of Oddi dysfunction. 

(7)  History of choledochal cyst. 

(8)  History of primary biliary cirrhosis or primary sclerosing cholangitis. 
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(9)  History of metabolic liver disease, excluding Gilbert’s syndrome.  This includes but 
is not limited to hemochromatosis, Wilson’s disease, or alpha-1 anti-trypsin deficiency. 

(10)  History of alcoholic or non-alcoholic fatty liver disease if there is evidence of 
chronic liver disease, manifested as impairment of liver function or hepatic fibrosis. 

(11)  History of traumatic injury to the liver within the preceding 6 months. 

e.  Pancreas. 

History of: 

(1)  Pancreatic insufficiency. 

(2)  Acute pancreatitis, unless due to cholelithiasis successfully treated by 
cholecystectomy.

(3)  Chronic pancreatitis. 

(4)  Pancreatic cyst or pseudocyst.

(5)  Pancreatic surgery. 

f.  Anorectal. 

(1)  Current anal fissure or anal fistula. 

(2)  History of rectal prolapse or stricture within the last 2 years. 

(3)  History of fecal incontinence after the 13th birthday. 

(4)  Current hemorrhoid (internal or external), if symptomatic or requiring medical 
intervention within the last 60 days. 

g.  Abdominal Wall. 

(1)  Current abdominal wall hernia other than small (less than 2 centimeters (cm) in size), 
asymptomatic inguinal or umbilical hernias. 

(2)  History of open or laparoscopic abdominal surgery during the preceding 3 months. 

(3)  The presence of any ostomy (gastrointestinal or urinary). 

5.13.  FEMALE GENITAL SYSTEM.   

a.  Abnormal uterine bleeding (period greater than 7 days, or more frequent than 21 days or 
greater than 35 days, or soaking more than one pad per hour for several hours) within the last 
12 months. 
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b.  Primary amenorrhea. 

c.  Current unexplained secondary amenorrhea. 

d.  Dysmenorrhea resulting in recurrent absences or activity modification within the last 
6 months. 

e.  History of symptomatic endometriosis. 

f.  History of major abnormalities or defects of the genitalia including, but not limited to: 

(1)  Hermaphroditism, pseudohermaphroditism, or pure gonadal dysgenesis. 

(2)  A history of sex reassignment or genital reconstruction surgery is disqualifying 
unless all of the following conditions are met, as certified by a licensed medical provider: 

(a)  A period of 18 months has elapsed since the date of the most recent of any such 
surgery. 

(b)  No functional limitations or complications persist, and no additional surgery is 
required. 

g.  Current ovarian cyst(s) greater than 5 cm. 

h.  Polycystic ovarian syndrome unless no evidence of metabolic complications as specified 
by National Heart, Lung, and Blood Institute and American Heart Association Guidelines. 

i.  Pelvic inflammatory disease within the preceding 6 months. 

j.  History of chronic pelvic pain (6 months or longer) within the last 24 months. 

k.  Pregnancy through 6 months after the completion of the pregnancy. 

l.  Uterine enlargement due to any cause. 

m.  History of genital infection or ulceration, including but not limited to herpes genitalis or 
condyloma acuminatum, if any of the following apply: 

(1)  Current lesions are present. 

(2)  Use of chronic suppressive therapy is needed. 

(3)  There have been three or more outbreaks per year. 

(4)  Any outbreak in the past 12 months that interfered with normal life activities. 

(5)  After the initial outbreak, treatment that included hospitalization or intravenous 
therapy. 
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n.  Abnormal gynecologic cytology within the preceding 3 years, including but not limited to 
unspecified abnormalities of the Papanicolaou smear of the cervix, excluding atypical squamous 
cells of undetermined significance without human papillomavirus and confirmed low-grade 
squamous intraepithelial lesion.  For the purposes of this volume, confirmation is by colposcopy 
or repeat cytology.

o.  History of abnormal cervical, vaginal, or vulvar cytology or pathology to include atypical 
squamous cells that cannot exclude high grade squamous intraepithelial lesions, low-grade 
squamous intraepithelial lesions, high-grade squamous intraepithelial lesions, cervical 
intraepithelial neoplasia grades 2 or 3, vaginal intraepithelial neoplasia grades 2 or 3, vulvar 
intraepithelial neoplasia grades 2 or 3 without demonstrated resolution in accordance with 
American Society for Colposcopy and Cervical Pathology guidelines.   

p.  History of abnormal endometrial pathology within the last 3 years (e.g., simple or 
complex hyperplasia with or without atypia) without demonstrated resolution in accordance with 
American Society for Colposcopy and Cervical Pathology guidelines.   

5.14.  MALE GENITAL SYSTEM.

a.  Absence of both testicles, current undescended testicle, or congenital absence of one 
testicle not verified by surgical exploration.

b.  History of epispadias or hypospadias when accompanied by history of urinary tract 
infection, urethral stricture, urinary incontinence, symptomatic chordee, or voiding dysfunction 
or surgical intervention for these issues within the past 24 months. 

c.  Current enlargement or mass of testicle, epididymis, or spermatic cord, in addition to 
those described elsewhere in Paragraph 5.14. 

d.  Current hydrocele or spermatocele associated with pain or which precludes a complete 
exam of the scrotal contents. 

e.  Current varicocele, unless it is:  

(1)  On the left side only. 

(2)  Asymptomatic and smaller than the testes. 

(3)  Reducible. 

(4)  Without associated testicular atrophy. 

f.  Current or history of recurrent orchitis or epididymitis. 

g.  History of penis amputation. 

h.  Current penile curvature if associated with pain. 
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i.  History of genital infection or ulceration, including but not limited to herpes genitalis or 
condyloma acuminatum, if:

(1)  Current lesions are present;

(2)  Use of chronic suppressive therapy is needed;

(3)  There are three or more outbreaks per year;

(4)  Any outbreak in the past 12 months interfered with normal activities; or 

(5)  After the initial outbreak, treatment included hospitalization or intravenous therapy.

j.  History of urethral condyloma acuminatum. 

k.  History of acute prostatitis within the last 24 months, history of chronic prostatitis, or 
history of chronic pelvic pain syndrome. 

l.  History of chronic or recurrent scrotal pain or unspecified symptoms associated with male 
genital organs. 

m.  History of major abnormalities or defects of the genitalia including, but not limited to: 

(1)  Hermaphroditism, pseudohermaphroditism, or pure gonadal dysgenesis. 

(2)  A history of sex reassignment or genital reconstruction surgery is disqualifying 
unless all of the following conditions are met, as certified by a licensed medical provider:

(a)  A period of 18 months has elapsed since the date of the most recent of any such 
surgery. 

(b)  No functional limitations or complications persist, and no additional surgery is 
required. 

5.15.  URINARY SYSTEM. 

a.  History of interstitial cystitis or painful bladder syndrome.

b.  Lower urinary tract infection (cystitis): 

(1)  For males, any cystitis not related to an indwelling catheter during a hospitalization. 

(2)  For females, current cystitis or recurrent cystitis of greater than two episodes per 
year, or requiring daily suppressive antibiotics, or non-responsive to antibiotics for 10 days. 

c.  Current urethritis. 

Case 1:18-cv-00641-LMB-IDD   Document 363-1   Filed 06/02/23   Page 35 of 115 PageID#
16052



DoDI 6130.03-V1, March 30, 2018 
Change 3, June 6, 2022

SECTION 5: DISQUALIFYING CONDITIONS 28

d.  History or treatment of the following voiding symptoms within the previous 12 months in 
the absence of a urinary tract infection:

(1)  Urinary frequency or urgency more than every 2 hours on a daily basis. 

(2)  Nocturia more than two episodes during sleep period. 

(3)  Enuresis.

(4)  Incontinence of urine, such as urge or stress.

(5)  Urinary retention. 

(6)  Dysuria. 

e.  History of neurogenic bladder or other functional disorder of the bladder that requires 
urinary catheterization with intermittent or indwelling catheter for any period greater than 
2 weeks. 

f.  History of bladder augmentation, urinary diversion, or urinary tract reconstruction. 

g.  History of abnormal urinary findings in the absence of urinary tract infection: 

(1)  Gross hematuria. 

(2)  Persistent microscopic hematuria (3 or more red blood cells per high-powered field 
on properly collected urinalyses, unless urology evaluation determines benign essential 
hematuria). 

(3)  Pyuria (6 or more white blood cells per high-powered field in 2 of 3 properly 
collected urinalyses). 

h.  Current or recurrent urethral or ureteral stricture or fistula involving the urinary tract. 

i.  Absence of one kidney, congenital or acquired. 

j.  Asymmetry in size or function of kidneys. 

k.  History of renal transplant. 

l.  Chronic or recurrent pyelonephritis or any other unspecified infections of the kidney. 

m.  History of polycystic kidney. 

n.  History of horseshoe kidney. 

o.  Hydronephrosis on most recent imaging not related to pregnancy. 
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p.  History of acute nephritis or chronic kidney disease of any type as evidenced by 3 months
or longer of:  

(1)  Estimated glomerular filtration rate of less than 60cc per minute per 1.73 square 
meter of body surface area or abnormal renal imaging;

(2)  Casturia; or  

(3)  Abnormal renal biopsy. 

q.  History of acute kidney injury requiring dialysis. 

r.  History of proteinuria with a protein-to-creatinine ratio greater than 0.2 in a random urine 
sample, more than 48 hours after strenuous activity, excluding benign orthostatic proteinuria. 

s.  Urolithiasis if any of the following apply: 

(1)  Current stone of 3 mm or greater. 

(2)  Current multiple stones of any size. 

(3)  History of symptomatic urolithiasis within the preceding 12 months. 

(4)  History of nephrocalcinosis, bilateral renal calculi, or recurrent urolithiasis at any 
time. 

(5)  History of urolithiasis requiring a procedure. 

5.16.  SPINE AND SACROILIAC JOINT CONDITIONS.   

a.  Ankylosing spondylitis or other inflammatory spondylopathies. 

b.  History of any condition, in the last 2 years, or any recurrence, including but not limited to 
the spine or sacroiliac joints, with or without objective signs, if: 

(1)  It prevents the individual from successfully following a physically active avocation 
in civilian life, or is associated with local or radicular pain, muscular spasms, postural 
deformities, or limitation in motion; 

(2)  It requires external support; 

(3)  It requires limitation of physical activity or frequent treatment; or 

(4)  It requires the applicant to use medication for more than 6 weeks.  

(5)  It causes one or more episodes of back pain lasting greater than 6 weeks requiring 
treatment other than self-care. 
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c.  Current deviation or curvature of the spine from normal alignment, structure, or function 
if: 

(1)  It prevents the individual from following a physically active avocation in civilian life; 

(2)  It can reasonably be expected to interfere with the proper wearing of military uniform 
or equipment; 

(3)  It is symptomatic; or 

(4)  There is lumbar or thoracic scoliosis greater than 30 degrees, or thoracic kyphosis 
greater than 50 degrees when measured by the Cobb Method. 

d.  History of congenital fusion involving more than 2 vertebral bodies or any surgical fusion 
of spinal vertebrae. 

e.  Current dislocation of the vertebra. 

f.  Vertebral fractures including but not limited to: 

(1)  Any cervical spine fracture.  

(2)  History of fracture of lumbar or thoracic vertebral body that exceeds 25 percent of 
the height of a single vertebra or that has occurred within the last 12 months or is symptomatic. 

(3)  A history of fractures of the transverse or spinous process if currently symptomatic. 

g.  History of juvenile epiphysitis with any degree of residual change indicated by X-ray or 
Scheuermann’s kyphosis. 

h.  History of uncorrected herniated nucleus pulposus associated with any treatment, 
symptoms, or activity limitations.  

i.  History of surgery to correct herniated nucleus pulposus other than a single-level lumbar 
or thoracic diskectomy that is currently asymptomatic with full resumption of unrestricted 
activity for at least 12 months. 

j.  Spinal dysraphisms other than spina bifida occulta.  

k.  History of spondylolysis or spondylolisthesis, congenital or acquired. 

5.17.  UPPER EXTREMITY CONDITIONS.

a.  Limitation of Motion. 

Current active joint ranges of motion less than: 
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(1)  Shoulder. 

(a)  Forward elevation to 130 degrees.

(b)  130 degrees abduction. 

(c)  60 degrees external and internal rotation at 90 degrees abduction. 

(d)  Cross body reaching 115 degrees adduction. 

(2)  Elbow. 

(a)  Flexion to 130 degrees. 

(b)  Extension to 30 degrees.

(3)  Wrist.   

A total range of 60 degrees (extension plus flexion), or radial and ulnar deviation 
combined are 30 degrees. 

(4)  Hand. 

(a)  Pronation to 45 degrees. 

(b)  Supination to 45 degrees. 

(5)  Fingers and Thumb.   

Inability to clench fist, pick up a pin, grasp an object, or touch tips of at least three fingers 
with thumb. 

b.  Hand and Fingers. 

(1)  Absence of the distal phalanx of either thumb. 

(2)  Absence of any portion of the index finger. 

(3)  Absence of 2 or more distal and middle phalanges of the middle, ring, or small finger 
of either hand. 

(4)  Absence of 2 or more distal phalanges of any finger on either hand.

(5)  Absence of hand or any portion thereof, except for specific absence of fingers as 
noted in Paragraphs 5.17.b.(1)-(4). 

(6)  Current polydactyly or syndactyly. 
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(7)  Intrinsic paralysis or weakness of upper limbs, including but not limited to nerve 
paralysis, carpal tunnel, and cubital syndromes, lesion of ulnar, median, or radial nerve, 
sufficient to produce physical findings in the hand such as muscle atrophy and weakness. 

c.  Residual Weakness and Pain.

Current disease, injury, or congenital condition with residual weakness, pain, sensory 
disturbance, or other symptoms that may reasonably be expected to prevent satisfactory 
performance of duty, including but not limited to chronic joint pain associated with the shoulder, 
the upper arm, the forearm, and the hand; or chronic joint pain as a late effect of fracture of the 
upper extremities, as a late effect of sprains without mention of injury, and as late effects of 
tendon injury. 

5.18.  LOWER EXTREMITY CONDITIONS.

a.  General. 

(1)  Current deformities, disease, or chronic joint pain of pelvic region, thigh, lower leg, 
knee, ankle or foot that prevent the individual from following a physically active avocation in 
civilian life, or that may reasonably be expected to interfere with walking, running, weight 
bearing, or with satisfactorily completing training or military duty. 

(2)  Current discrepancy in leg-length that causes a limp.

b.  Limitation of Motion. 

Current active joint ranges of motion less than: 

(1)  Hip. 

(a)  Flexion to 90 degrees. 

(b)  No demonstrable flexion contracture. 

(c)  Extension to 10 degrees (beyond 0 degrees). 

(d)  Abduction to 45 degrees. 

(e)  Rotation of 60 degrees (internal and external combined). 

(2)  Knee. 

(a)  Full extension to 0 degrees. 

(b)  Flexion to 110 degrees. 
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(3)  Ankle. 

(a)  Dorsiflexion to 10 degrees. 

(b)  Planter flexion to 30 degrees. 

(c)  Subtalar eversion and inversion totaling 5 degrees. 

c.  Foot and Ankle.

(1)  Current absence of a foot or any portion thereof, other than absence of a single lesser 
toe that is asymptomatic and does not impair function of the foot. 

(2)  Deformity of the toes that may reasonably be expected to prevent properly wearing 
military footwear or impair walking, marching, running, maintaining balance, or jumping. 

(3)  Symptomatic deformity of the toes (acquired or congenital), including but not limited 
to conditions such as hallux valgus, hallux varus, hallux rigidus, hammer toe(s), claw toe(s), or 
overriding toe(s).

(4)  Clubfoot or pes cavus that may reasonably be expected to properly wearing military 
footwear or causes symptoms when walking, marching, running, or jumping. 

(5)  Rigid or symptomatic pes planus (acquired or congenital). 

(6)  Current ingrown toenails, if infected or symptomatic.

(7)  Current or recurrent plantar fasciitis.

(8)  Symptomatic neuroma. 

d.  Leg, Knee, Thigh, and Hip. 

(1)  Current loose or foreign body in the knee joint. 

(2)  History of uncorrected anterior or posterior cruciate ligament injury. 

(3)  History of surgical reconstruction of knee ligaments within the last 12 months, or 
which is symptomatic or unstable or shows signs of thigh or calf atrophy. 

(4)  Recurrent anterior cruciate ligament reconstruction. 

(5)  Current medial or lateral meniscal injury with symptoms or limitation of activity.  

(6)  Surgical meniscal repair, within the last 6 months or with residual symptoms or 
limitation of activity. 

(7)  Surgical partial meniscectomy within the last 3 months or with residual symptoms or 
limitation of activity. 
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(8)  Meniscal transplant. 

(9)  Symptomatic medial and lateral collateral ligament instability. 

(10)  History of developmental dysplasia (congenital dislocation) of the hip, 
osteochondritis of the hip (Legg-Calve-Perthes Disease), or slipped capital femoral epiphysis of 
the hip. 

(11)  History of hip dislocation. 

(12)  Symptomatic osteochondritis of the tibial tuberosity (Osgood-Schlatter Disease) 
within the past 12 months. 

(13)  Stress fractures, either recurrent or a single episode occurring during the past 
12 months. 

5.19.  MISCELLANEOUS CONDITIONS OF THE EXTREMITIES.   

a.  History of chondromalacia, including but not limited to chronic patello-femoral pain 
syndrome and retro-patellar pain syndrome, osteoarthritis, or traumatic arthritis. 

b.  Dislocation of patella if two or more episodes, or any occurring within the last 12 months. 

c.  History of any dislocation, subluxation, or instability of the hip, knee, ankle, subtalar joint, 
foot, shoulder, wrist, elbow except for “nursemaid’s elbow” or dislocated finger. 

d.  Acromioclavicular separation within the last 12 months or if symptomatic. 

e.  History of osteoarthritis or traumatic arthritis of isolated joints that has interfered with a 
physically active lifestyle, or that may reasonably be expected to prevent satisfactorily 
performing military duty. 

f.  Fractures, if: 

(1)  Current malunion or non-union of any fracture (except asymptomatic ulnar styloid 
process fracture). 

(2)  Current retained hardware (including plates, pins, rods, wires, or screws) used for 
fixation that is symptomatic or may reasonably be expected to interfere with properly wearing 
military equipment or uniforms.  Retained hardware is not disqualifying if fractures are healed, 
ligaments are stable, and there is no pain. 

g.  Current orthopedic implants or devices to correct congenital or post-traumatic orthopedic 
abnormalities except for bone anchor and hardware as allowed in accordance with 
Paragraph 5.19.f.(2). 

h.  History of contusion of bone or joint if: 
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(1)  The injury is of more than a minor nature with or without fracture, nerve injury, open 
wound, crush, or dislocation which occurred within the last 6 months;   

(2)  Recovery has not been sufficiently completed or rehabilitation has not been 
sufficiently resolved; 

(3)  The injury may reasonably be expected to interfere with or prevent performance of 
military duty; or 

(4)  The contusion requires frequent or prolonged treatment. 

i.  History of joint replacement or resurfacing of any site. 

j.  History of hip arthroscopy or femoral acetabular impingement. 

k.  History of neuromuscular paralysis, weakness, contracture, or atrophy not completely 
resolved and of sufficient degree to reasonably be expected to interfere with or prevent 
satisfactory performing military duty. 

l.  Current symptomatic osteochondroma or history of two or more osteocartilaginous 
exostoses. 

m.  History of atraumatic fractures or bone mineral density below the expected range for age 
with risk factors for low bone density.   

n.  Osteopenia, osteoporosis, or history of fragility fracture.

o.  History of osteomyelitis within the past 12 months, or history of recurrent osteomyelitis. 

p.  History of osteochondral defect, formerly known as osteochondritis dissecans. 

q.  History of cartilage surgery, including but not limited to cartilage debridement or 
chondroplasty for Grade III or greater chondromalacia, microfracture, or cartilage transplant 
procedure. 

r.  History of any post-traumatic or exercise-induced compartment syndrome. 

s.  History of osteonecrosis of any bone. 

t.  History of recurrent tendon disorder, including but not limited to tendonitis, tendonopathy, 
tenosynovitis. 

5.20.  VASCULAR SYSTEM.   

a.  History of abnormalities of the arteries, including but not limited to aneurysms, 
arteriovenous malformations, atherosclerosis, or arteritis (e.g., Kawasaki’s disease). 
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b.  Current or medically-managed hypertension.  Hypertension is defined as systolic pressure 
greater than 140 millimeters of mercury (mmHg) or diastolic pressure greater than 90 mmHg 
confirmed by manual blood pressure cuff averaged over two or more properly measured, seated, 
blood pressure readings on separate days within a 5-day period (isolated, single-day blood 
pressure elevation is not disqualifying unless confirmed on 2 separate days within a 5-day 
period). 

c.  History of peripheral vascular disease, including but not limited to diseases such as 
Raynaud’s Disease and vasculitides.

d.  History of venous diseases, including but not limited to recurrent thrombophlebitis, 
thrombophlebitis during the preceding year, or evidence of venous incompetence, such as edema, 
skin ulceration, or symptomatic varicose veins that would reasonably be expected to limit duty or 
properly wearing military uniform or equipment.

e.  History of deep venous thrombosis.

f.  History of operation or endovascular procedure on the arterial or venous systems, 
including but not limited to vena cava filter, angioplasty, venoplasty, thrombolysis, or stent 
placement.

g.  History of Marfan’s Syndrome, Loey-Dietz, or Ehlers Danlos IV. 

5.21.  SKIN AND SOFT TISSUE CONDITIONS.   

a.  Applicants under treatment with systemic retinoids, including, but not limited to 
isotretinoin (e.g. Accutane®), do not meet the standard until 4 weeks after completing therapy. 

b.  Severe nodulocystic acne, on or off antibiotics. 

c.  History of dissecting scalp cellulitis, acne inversa, or hidradenitis suppurativa. 

d.  History of atopic dermatitis or eczema after the 12th birthday.  History of residual or 
recurrent lesions in characteristic areas (face, neck, antecubital or popliteal fossae, occasionally 
wrists and hands). 

e.  History of recurrent or chronic non-specific dermatitis within the past 2 years to include 
contact (irritant or allergic) or dyshidrotic dermatitis requiring more than treatment with topical 
corticosteroid. 

f.  Cysts, if: 

(1)  The current cyst (other than pilonidal cyst) is of such a size or location as to 
reasonably be expected to interfere with properly wearing military equipment. 

(2)  The current pilonidal cyst is associated with a tumor mass or discharging sinus, or is 
a surgically resected pilonidal cyst that is symptomatic, unhealed, or less than 6 months post-
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operative. A pilonidal cyst that has been simply incised and drained does not meet the military 
accession medical entrance standard. 

g.  History of bullous dermatoses, including but not limited to dermatitis herpetiformis, 
pemphigus, and epidermolysis bullosa. 

h.  Current or chronic lymphedema.

i.  History of furunculosis or carbuncle if extensive, recurrent, or chronic.

j.  History of severe hyperhidrosis of hands or feet unless controlled by topical medications.

k.  History of congenital or acquired anomalies of the skin, such as nevi or vascular tumors 
that may interfere with military duties or cause constant irritation.  

l.  History of severe keloid formation.  

m.  History of pseudofolliculitis barbae or keloidalis nuchae, severe enough to prevent daily 
shaving or would reasonably be expected to interfere with wearing military equipment. 

n.  Current lichen planus (either cutaneous or oral). 

o.  History of oculocutaneous albinism, Neurofibromatosis I (Von Recklinghausen’s 
Disease), Neurofibromatosis II, and tuberous sclerosis. 

p.  History of photosensitivity, including but not limited to any primary sun-sensitive 
condition, such as polymorphous light eruption or solar urticaria, or any dermatosis aggravated 
by sunlight, such as lupus erythematosus, porphyria, and xeroderma pigmentosa. 

q.  History of psoriasis excluding non-recurrent childhood guttate psoriasis. 

r.  History of chronic radiation dermatitis (radiodermatitis). 

s.  History of scleroderma. 

t.  History of chronic urticaria lasting longer than 6 weeks even, if it is asymptomatic when 
controlled by daily maintenance therapy. 

u.  Current symptomatic plantar wart(s). 

v.  Current scars that can reasonably be expected to interfere with properly wearing military 
clothing or equipment, or to interfere with satisfactorily performing military duty due to pain or 
decreased range of motion, strength, or agility. 

w.  Prior burn injury involving 18 percent or more body surface area (including graft sites), 
or resulting in functional impairment to such a degree, due to scarring, as to interfere with 
satisfactorily performing military duty due to pain or decreased range of motion, strength, 
temperature regulation, or agility. 
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x. Current localized fungal infections, if they can be reasonably expected to interfere with 
properly wearing military equipment or performing military duties.  For systemic fungal
infections, refer to Paragraph 5.23.s.

y.  History of any medical condition severe enough to warrant use of systemic steroids for 
greater than 2 months, or any use of other systemic immunosuppressant medications. 

z.  Conditions with malignant potential in the skin including but not limited to basal cell 
nevus syndrome, oculocutaneous albinism, xeroderma pigmentosum, Muir-Torre Syndrome, 
Dyskeratosis Congenita, Gardner Syndrome, Peutz-Jeghers Syndrome, Cowden Syndrome, 
Multiple Endocrine Neoplasia, Familial Atypical Multiple Mole Melanoma Syndrome, and 
Birt-Hogg-Dube Syndrome. 

aa.  History of cutaneous malignancy before the 25th birthday including but not limited to 
basal cell carcinoma and squamous cell carcinoma.  History of the following skin cancers at any 
age:  malignant melanoma, Merkel cell carcinoma, sebaceous carcinoma, Paget’s disease, 
extramammary Paget's disease, microcystic adnexal carcinoma, other adnexal neoplasms, and 
cutaneous lymphoma including mycosis fungoides. 

ab.  History of lupus erythematosus.   

ac.  History of congenital disorders of cornification including but not limited to ichthyosis 
vulgaris, x-linked ichthyosis, lamellar ichthyosis, Darier’s Disease, Epidermal Nevus Syndrome, 
and any palmo-plantar keratoderma.

ad.  History of congenital disorder of the hair and nails including but not limited to 
pachyonychia congenita or ectodermal dysplasia.

ae.  History of dermatomyositis.

5.22.  BLOOD AND BLOOD FORMING SYSTEM.

a.  Current hereditary or acquired anemia. 

b.  History of coagulation defects. 

c.  Any history of chronic, or recurrent thrombocytopenia. 

d.  History of deep venous thrombosis or pulmonary embolism. 

e.  History of chronic or recurrent agranulocytosis or leukopenia. 

f.  History of chronic polycythemia, chronic leukocytosis or chronic thrombocytosis.

g.  Disorders of the spleen including:

(1)  Current splenomegaly. 
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(2)  History of splenectomy. 

5.23.  SYSTEMIC CONDITIONS.

a.  History of disorders involving the immune mechanism, including immunodeficiencies.

b.  Presence of human immunodeficiency virus or laboratory evidence of infection or false-
positive screening test(s) with ambiguous results by supplemental confirmation test(s) is not, in 
itself, disqualifying with respect to covered personnel (including Military Service Academy 
cadets and midshipmen, contracted Senior Reserve Officers’ Training Corps cadets and 
midshipmen, and other participants in in-service commissioning programs) seeking to 
commission while a Service member.  Such covered personnel will be evaluated on a case-by-
case basis.

c.  Tuberculosis.

(1)  History of active pulmonary or extra pulmonary tuberculosis in the previous 2 years 
or history of active pulmonary or extra-pulmonary tuberculosis without reliable documentation 
of adequate treatment. 

(2)  History of latent tuberculosis infection, as defined by current Centers for Disease 
Control guidelines, unless documentation of completion of appropriate treatment. 

d.  History of syphilis without appropriate documentation of treatment and cure. 

e.  History of anaphylaxis. Anaphylaxis is highly likely when any one of the following three 
criteria are fulfilled: 

(1)  Acute onset of an illness (minutes to several hours) with involvement of the skin, 
mucosal tissue, or both (e.g., generalized hives, pruritus or flushing, swollen lips-tongue-uvula) 
and at least one of the following: 

(a)  Respiratory compromise (e.g., dyspnea, wheeze-bronchospasm, stridor, reduced 
peak expiratory flow, hypoxemia); or 

(b)  Reduced blood pressure (BP) or associated symptoms of end-organ dysfunction 
(e.g., hypotonia [collapse], syncope, incontinence). 

(2)  Two or more of the following that occur rapidly after exposure to a likely allergen for 
that patient (minutes to several hours): 

(a)  Involvement of the skin-mucosal tissue (e.g., generalized hives, itch-flush, 
swollen lips-tongue-uvula). 

(b)  Respiratory compromise (e.g., dyspnea, wheeze-bronchospasm, stridor, reduced 
peak expiratory flow, hypoxemia). 
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(c)  Reduced BP or associated symptoms (e.g., hypotonia [collapse], syncope, 
incontinence). 

(d)  Persistent gastrointestinal symptoms (e.g., crampy, abdominal pain, vomiting). 

(3)  Reduced blood pressure after exposure to known allergen for that patient (minutes to 
several hours): 

(a)  Infants and Children.   

Low systolic BP (less than 70 mmHg from 1 month to 1 year, less than (70 mmHg + 
[2×age]) from 1 to 10 years, and less than 90 mm Hg from 11 to 17 years) or greater than 30 
percent decrease in systolic blood pressure.  

(b)  Adults.   

Systolic BP of less than 90 mmHg or greater than 30 percent decrease from that 
person's baseline. 

f.  History of systemic allergic reaction to biting or stinging insects, unless it was limited to a 
large local reaction, a cutaneous only reaction (including hives) occurring under the age of 16, or 
unless there is documentation of 3-5 years of maintenance venom immunotherapy. 

g.  History of acute allergic reaction to fish, shellfish, peanuts, or tree nuts including the 
presence of a food-specific immunoglobulin E antibody if accompanied by a correlating clinical 
history.  

h.  History of cold urticaria. 

i.  History of malignant hyperthermia.

j.  History of industrial solvent or other chemical intoxication with sequelae. 

k.  History of motion sickness resulting in recurrent incapacitating symptoms.

l.  History of rheumatic fever if associated with rheumatic heart disease or indication for 
ongoing prophylactic medication. 

m.  History of muscular dystrophies or myopathies. 

n.  History of amyloidosis. 

o.  History of eosinophilic granuloma and all other forms of histiocytosis except for healed 
eosinophilic granuloma, when occurring as a single localized bony lesion and not associated with 
soft tissue or other involvement. 

p.  History of polymyositis or dermatomyositis complex with or without skin involvement. 
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q.  History of rhabdomyolysis. 

r.  History of sarcoidosis. 

s.  Current active systemic fungus infections or ongoing treatment for systemic fungal 
infection.  History of systemic fungal infection unless resolved or treated without sequelae.

5.24.  ENDOCRINE AND METABOLIC CONDITIONS.   

a.  Current adrenal dysfunction or any history of adrenal dysfunction requiring treatment or 
hormone replacement. 

b.  Diabetic disorders, including: 

(1)  History of diabetes mellitus. 

(2)  History of unresolved pre-diabetes mellitus (as defined by the American Diabetes 
Association) within the last 2 years. 

(3)  History of gestational diabetes mellitus. 

(4)  Current persistent glycosuria, when associated with impaired glucose metabolism or 
renal tubular defects. 

c.  History of pituitary dysfunction except for resolved growth hormone deficiency. 

d.  History of pituitary tumor unless proven non-functional, less than 1 cm and stable in size 
for the last 12 months. 

e.  History of diabetes insipidus. 

f.  History of primary hyperparathyroidism unless surgically corrected.  

g.  History of hypoparathyroidism. 

h.  Current goiter. 

i.  Thyroid nodule unless a solitary thyroid nodule less than 5 mm or less than 3 cm with 
benign histology or cytology, and that does not require ongoing surveillance. 

j.  History of complex thyroid cyst or simple thyroid cyst greater than 2 cm. 

k.  Current hypothyroidism unless asymptomatic and demonstrated euthyroid by normal 
thyroid stimulating hormone testing within the preceding 12 months. 

l.  History of hyperthyroidism unless treated successfully with surgery or radioactive iodine. 
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m.  Current nutritional deficiency diseases, including but not limited to beriberi, pellagra, and 
scurvy.

n.  Dyslipidemia with low-density lipoprotein greater than 200 milligrams per deciliter
(mg/dL) or triglycerides greater than 400 mg/dL.  Dyslipidemia requiring more than one 
medication or low-density lipoprotein greater than 190 mg/dL on therapy.  All those on medical 
management must have demonstrated no medication side effects (e.g., myositis, myalgias, or 
transaminitis) for a period of 6 months. 

o.  Metabolic syndrome, as defined in accordance with the 2005 National Heart, Lung, and 
Blood Institute and American Heart Association Scientific Statement as any three of the 
following: 

(1)  Medically-controlled hypertension or elevated blood pressure of greater than 130 
mmHg systolic or greater than 85 mmHg diastolic. 

(2)  Waist circumference greater than 35 inches for women and greater than 40 inches for 
men. 

(3)  Medically controlled dyslipidemia or triglycerides greater than 150 mg/dL. 

(4)  Medically controlled dyslipidemia or high-density lipoprotein less than 40 mg/dL in 
men or less than 50 mg/dL in women. 

(5)  Fasting glucose greater than 100 mg/dL. 

p.  Metabolic bone disease including but not limited to: 

(1)  Osteopenia, osteoporosis, or low bone mass with history of fragility fracture. 

(2)  Paget’s disease. 

(3)  Osteomalacia. 

(4)  Osteogenesis imperfecta. 

q.  History of hypogonadism that is congenital, treated with hormonal supplementation, or of 
unexplained etiology. 

r.  History of islet-cell tumors, nesideoblastosis, or hypoglycemia. 

s.  History of gout.

t. History of cross-sex hormone therapy associated with gender transition is disqualifying 
unless the individual has been stable on such hormones for 18 months or no longer requires such 
hormones, as certified by a licensed medical provider. 
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5.25.  RHEUMATOLOGIC CONDITIONS.

a.  History of mixed connective tissue disease variant or systemic lupus erythematosus. 

b.  History of progressive systemic sclerosis, including calcinosis, Raynaud’s phenomenon, 
esophageal dysmotility, scleroderma, or telangiectasia syndrome. 

c.  History of reactive arthritis (formerly known as Reiter’s disease). 

d.  History of rheumatoid arthritis. 

e.  History of Sjögren’s syndrome. 

f.  History of vasculitis, including but not limited to polyarteritis nodosa, arteritis, Behçet’s, 
Takayasu’s arteritis, and Anti Neutrophil Cytoplasmic Antibody associated vasculitis. 

g.  History of Henoch-Schonlein Purpura occurring after the 19th birthday or within the last 
2 years. 

h.  History of non-inflammatory myopathy including but not limited to metabolic myopathy 
such as glycogen storage disease, lipid storage disease, and mitochondrial myopathy. 

i.  History of fibromyalgia or myofascial pain syndrome. 

j.  History of chronic wide-spread pain requiring prescription medication for greater than 
6 weeks within the last 2 years. 

k.  History of chronic fatigue syndrome, systemic exertion intolerance disease, or chronic 
multisystem illness. 

l.  History of spondyloarthritis including but not limited to ankylosing spondyloarthritis, 
psoriatic arthritis, reactive arthritis, or spondyloarthritis associated with inflammatory bowel 
disease. 

m.  History of joint hypermobility syndrome (formerly Ehler’s Danlos syndrome, Type III). 

n.  Any history of connective tissue disease including but not limited to Ehlers-Danlos 
syndrome, Marfan syndrome, Pseudoxanthoma Elasticum, and osteogenesis imperfecta. 

o.  History of scleroderma. 

p.  History of IgG-4 related disease. 

q.  History of polymyositis or dermatomyositis complex, with or without skin involvement. 
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5.26.  NEUROLOGIC CONDITIONS.   

a.  History of cerebrovascular conditions, including but not limited to subarachnoid or 
intracerebral hemorrhage, vascular stenosis, aneurysm, stroke, transient ischemic attack or 
arteriovenous malformation. 

b.  History of congenital or acquired anomalies of the central nervous system or meningocele.

c.  History of disorders of meninges, including but not limited to cysts except for 
asymptomatic incidental arachnoid cysts demonstrated to be stable by neurological imaging over 
a 6-month or longer time period. 

d.  History of neurodegenerative disorders, including but not limited to those disorders 
affecting the cerebrum, basal ganglia, cerebellum, spinal cord, peripheral nerves, or muscles. 

e.  History of headaches, including but not limited to, migraines and tension headaches that: 

(1)  Are severe enough to disrupt normal activities (e.g., loss of time from school or 
work) more than twice per year in the past 2 years; 

(2)  Require prescription medications more than twice per year within the last 2 years; or 

(3)  Are associated with neurological deficit other than scotoma. 

f.  Cluster headaches. 

g.  History of moderate or severe brain injury if associated with: 

(1)  Post-traumatic seizure(s) occurring more than 30 minutes after injury; 

(2)  Persistent motor, sensory, vestibular, visual, or any other focal neurological deficit; 

(3)  Persistent impairment of cognitive function; 

(4)  Persistent alteration of personality or behavior; 

(5)  Cerebral traumatic findings, including but not limited to epidural, subdural, 
subarachnoid, or intracerebral hematoma on neurological imaging; 

(6)  Associated abscess or meningitis; 

(7)  Cerebrospinal fluid rhinorrhea or otorrhea persisting more than 7 days; 

(8)  Penetrating head trauma to include radiographic evidence of retained foreign body or 
bony fragments secondary to the trauma, or operative procedure in the brain; or 

(9)  Any skull fracture. 

h.  History of mild brain injury if: 
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(1)  The injury occurred within the past month;

(2)  Neurological evaluation shows residual symptoms, dysfunction or activity 
limitations, or complications; 

(3)  Two episodes of mild brain injury occurred with or without loss of consciousness 
within the last 12 months; or

(4)  Three or more episodes of mild brain injury. 

i.  History of persistent post-concussive symptoms that interfere with normal activities or 
have duration of more than 1 month.  Symptoms include but are not limited to headache, 
vomiting, disorientation, spatial disequilibrium, impaired memory, poor mental concentration, 
shortened attention span, dizziness, or altered sleep patterns. 

j.  History of infectious processes of the central nervous system, including but not limited to 
encephalitis, neurosyphilis, or brain abscess. 

k.  History of meningitis within the last 12 months or with persistent neurologic defects.

l.  History of paralysis, weakness, lack of coordination, chronic pain syndrome (including but 
not limited to complex regional pain syndrome or neuralgias), or sensory disturbance or other 
specified paralytic syndromes, including but not limited to Guillain-Barre Syndrome. 

m.  Any atraumatic seizure occurring after the 6th birthday, unless the applicant has been free 
of seizures for a period of 5 years while taking no medication for seizure control, and has a 
normal sleep-deprived electroencephalogram and normal neurology evaluation while taking no 
medications for seizure control. 

n.  Chronic nervous system disorders, including but not limited to myasthenia gravis, 
multiple sclerosis, tremor, and tic disorders (e.g., Tourette’s Syndrome). 

o.  History of central nervous system shunts of all kinds including endoscopic third 
ventriculocisternostomy. 

p.  Syncope or atraumatic loss of consciousness.  History of recurrent syncope or presyncope, 
including blackout, fainting, loss or alteration of level of consciousness (excludes single episode 
of vasovagal reaction with identified trigger such as venipuncture), unless there has been no 
recurrence during the preceding 2 years while off all medication for treatment of this condition. 

q.  History of muscular dystrophies or myopathies. 

5.27.  SLEEP DISORDERS.   

a.  Chronic insomnia as defined by the Diagnostic and Statistical Manual of Mental 
Disorders, Fifth Edition, or the use of medications or other substances to promote sleep 15 or 
more times over the past year. 
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b.  Current diagnosis or treatment of sleep-related breathing disorders, including but not 
limited to sleep apnea.

c.  History of narcolepsy, cataplexy, or other hypersomnia disorders. 

d.  Circadian rhythm disorders requiring treatment or special accommodation. 

e.  History of parasomnia, including but not limited to sleepwalking, or night terrors, after the 
13th birthday. 

f.  Current diagnosis or treatment of sleep-related movement disorders to include but not 
limited to restless leg syndrome (i.e., Willis-Ekbom Disease) for which prescription medication 
is recommended. 

5.28.  LEARNING, PSYCHIATRIC, AND BEHAVIORAL DISORDERS.   

a.  Attention Deficit Hyperactivity Disorder, if with: 

(1)  A recommended or prescribed Individualized Education Program, 504 Plan, or work 
accommodations after the 14th birthday; 

(2)  A history of comorbid mental disorders; 

(3)  Prescribed medication in the previous 24 months; or 

(4)  Documentation of adverse academic, occupational, or work performance. 

b.  History of learning disorders after the 14th birthday, including but not limited to dyslexia, 
if any of the following apply:  

(1)  With a recommended or prescribed Individualized Education Program, 504 Plan, or 
work accommodations after the 14th birthday; 

(2)  With a history of comorbid mental disorders; or 

(3)  With documentation of adverse academic, occupational, or work performance. 

c.  Autism spectrum disorders. 

d.  History of disorders with psychotic features such as schizophrenic disorders, delusional 
disorders, or other unspecified psychoses or mood disorders with psychotic features. 

e.  History of bipolar and related disorders (formerly identified as mood disorders not 
otherwise specified) including but not limited to cyclothymic disorders and affective psychoses. 

f.  Depressive disorder if: 

(1)  Outpatient care including counseling required for longer than 12 cumulative months; 
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(2)  Symptoms or treatment within the last 36 months; 

(3)  The applicant required any inpatient treatment in a hospital or residential facility; 

(4)  Any recurrence; or 

(5)  Any suicidality (in accordance with Paragraph 5.28.m.). 

g.  History of a single adjustment disorder if treated or symptomatic within the previous 
6 months, or any history of chronic (lasting longer than 6 months) or recurrent episodes of 
adjustment disorders. 

h.  History of disruptive, impulse control and conduct disorder to include but not limited to 
oppositional defiant and other behavior disorders. 

i.  Any personality disorder including unspecified personality disorder or maladaptive 
personality traits demonstrated by: 

(1)  Repeated inability to maintain reasonable adjustment in school, with employers or 
fellow workers, other social groups, or psychological testing revealing that the degree of 
immaturity, instability, of personality inadequacy, impulsiveness, or dependency may reasonably 
be expected to interfere with their adjustment to the Military Services; 

(2)  Recurrent encounters with law enforcement agencies (excluding minor traffic 
violations) or antisocial behaviors are tangible evidence of impaired capacity to adapt to military 
service; or 

(3)  Any behavioral health issues that have led to incarceration for any period. 

j.  Encopresis after 13th birthday. 

k.  History of any feeding or eating disorder. 

l.  Any current communication disorder that significantly interferes with producing speech or 
repeating commands. 

m.  Suicidality, including suicidal ideation with a plan, suicidal gesture(s), or attempt(s). 

n.  History of self-mutilation.  

o.  History of obsessive-compulsive disorder. 

p.  History of post-traumatic stress disorder. 

q.  History of anxiety disorders if: 

(1)  Outpatient care including counseling was required for longer than 12 cumulative 
months. 
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(2)  Symptomatic or treatment within the last 36 months. 

(3)  The applicant required any inpatient treatment in a hospital or residential facility. 

(4)  Any recurrence. 

(5)  Any suicidality (in accordance with Paragraph 5.28.m.). 

r.  History of dissociative disorders. 

s.  History of somatic symptoms and related disorders. 

t.  History of gender dysphoria is disqualifying unless, as certified by a licensed mental 
health provider, the applicant has been stable without clinically significant distress or impairment 
in social, occupational, or other important areas of functioning for 18 months. 

u.  History of paraphilic disorders.  

v.  Any history of substance-related and addictive disorders (except using caffeine or 
tobacco). 

w.  History of other mental disorders that may reasonably be expected to interfere with or 
prevent satisfactory performance of military duty. 

x.  Prior psychiatric hospitalization for any cause. 

5.29.  TUMORS AND MALIGNANCIES.   

a.  Current benign tumors or conditions that would reasonably be expected to interfere with 
function, to prevent properly wearing the uniform or protective equipment, or would require 
frequent specialized attention. 

b.  History of malignancy. 

c.  History of cutaneous malignancy, meeting criteria in Paragraph 5.21.aa.  

5.30.  MISCELLANEOUS CONDITIONS.   

a.  Any current acute pathological condition, including but not limited to communicable, 
infectious, parasitic, or tropical diseases, until recovery has occurred without relapse or sequelae. 

b.  History of porphyria. 

c.  History of cold-related disorders, including but not limited to frostbite, chilblain, and 
immersion foot. 

d.  History of angioedema, including hereditary angioedema. 
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e.  History of receiving organ or tissue transplantation other than dental. 

f.  History of pulmonary or systemic embolism.

g.  History of untreated acute or chronic metallic poisoning (including but not limited to lead, 
arsenic, silver, beryllium, or manganese), or current complications or residual symptoms of such 
poisoning. 

h.  History of heatstroke, or heat injury with evidence of organ or muscle damage, or 
recurrent heat exhaustion. 

i.  History of any condition that may reasonably be expected to interfere with the successful 
performance of military duty or training or limit geographical assignment. 

j.  History of any medical condition severe enough to warrant use of systemic steroids for 
greater than 2 months, or any use of other systemic immunosuppressant medications. 
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G.1.  ACRONYMS.

ACRONYM MEANING

ASD(HA) Assistant Secretary of Defense for Health Affairs
AV Atrioventricular

 
BP blood pressure

cm Centimeters
 

dB decibel 
DoDI DoD instruction

 
MEDPERS Medical and Personnel Executive Steering Committee 
mg/dL milligrams per deciliter 
mm millimeters
mmHg millimeters of mercury

 
U.S.C. United States Code
USD(P&R) Under Secretary of Defense for Personnel and Readiness

G.2.  DEFINITIONS.   

Unless otherwise noted, these terms and their definitions are for the purpose of this volume.   

TERM DEFINITION 

504 Plan The 504 Plan is a plan developed to ensure that a child who has a 
disability identified under Section 504 of the Rehabilitation Act of 
1973 as amended and codified at Section 701 of Title 29, U.S.C. and 
is attending an elementary or secondary educational institution, 
receives accommodations that will ensure their academic success and 
access to the learning environment.

accession An enlistment that increases the incremental strength of the Regular 
or Reserve Components of the Military Services. Personnel enlisted 
under the Delayed Entry Program are not involved in this category.

covered personnel Individuals who have been identified as HIV positive, are 
asymptomatic, and who have a clinically confirmed undetectable 
viral load. 
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cross-sex hormone 
therapy

The use of feminizing hormones in an individual with a biological 
sex of male or the use of masculinizing hormones in an individual 
with a biological sex of female.

existed prior to 
Service

A term used to signify there is clear and unmistakable evidence that 
the disease or injury, or the underlying condition producing the 
disease or injury, existed prior to the individual's entry into military 
service.

induction Transition from civilian to military status for a period of definite 
military obligation under Chapter 49 of Title 50, U.S.C. also known 
as the “Military Selective Service Act.”

licensed mental 
health provider

A psychiatrist, clinical psychologist, clinical social worker with a 
master’s degree or doctorate in clinical social work, or psychiatric 
nurse practitioner.

medical waiver A formal request to consider the suitability for service of an applicant 
who, because of current or past medical conditions, does not meet 
medical standards. Upon the completion of a thorough review, the 
applicant may be considered for a waiver. The applicant must have 
displayed sufficient mitigating circumstances/provided medical 
documentation that clearly justify waiver consideration. The 
Secretaries of the Military Departments may delegate the final 
approval authority for all waivers.

medpers Includes leaders from the medical and personnel communities to 
develop, discuss, and make decisions about common medical issues 
that require resolution. The primary focus is the nexus of medical and 
personnel systems that impact the total force to include those seeking 
entry into the armed forces and those who must depart prior to 
completion of an enlistment or career.

mild head injury Unconsciousness of less than 30 minutes post-injury, or amnesia or 
disorientation of person, place, or time, alone or in combination, of 
less than 24 hours post-injury. 

military department Defined in the DoD Dictionary of Military and Associated Terms.

moderate brain 
injury

Unconsciousness of more than 30 minutes but less than 24 hours, or 
amnesia, or disorientation of person, place or time, alone or in 
combination, lasting more than 24 hours but less than 7 days after the 
injury.
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TERM DEFINITION 

national heart, lung, 
and blood institute

An agency within the National Institutes of Health that provides 
global leadership for a research, training, and education program to 
promote the prevention and treatment of heart, lung, and blood 
diseases and enhance the health of all individuals so that they can live 
longer and more fulfilling lives.

self-identified gender The gender with which an individual identifies.

severe brain injuries Unconsciousness of 24 hours or more post injury, or amnesia or 
disorientation of person, place or time longer than 7 days after the 
injury. 
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REFERENCES

2010 Healthcare Common Procedure Coding System (HCPCS) Level II Codes from Centers for 
Medicare and Medicaid Services (CMS)1

American Diabetes Association, “Diagnosis and Classification of Diabetes Mellitus,” current 
edition 

American Heart Association/American College of Cardiology, “Guidelines for the Management 
of Patients with Valvular Heart Disease,” current edition 

American Medical Association, “Current Procedural Terminology (CPT®),” Fourth Edition, 
2010 Revision, Chicago, IL, 20102

American National Standards Institute S3.6-2010, “Specification for Audiometers”2

American Society to Colposcopy and Cervical Pathology, “Guidelines on the Management of 
Women with Abnormal Cervical Cancer Screening Tests and Cancer Precursors,” current 
edition 

Centers for Disease Control and Prevention, “Tuberculosis Guidelines,” current edition

Code of Federal Regulations, Title 46, Section 310.56 

Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition 

DoD Directive 5124.02, “Under Secretary of Defense for Personnel and Readiness 
(USD(P&R)),” June 23, 2008 

DoD Instruction 6130.03, Volume 2, “Medical Standards for Military Service:  Retention,” 
September 4, 2020 

DoD Manual 8910.01, Volume 2, “DoD Information Collections:  Procedures for DoD Public 
Information Collections,” June 30, 2014, as amended 

International Classification of Diseases, Tenth Revision, Clinical Modification (ICD-10-CM)3

National Heart, Lung, and Blood Institute and American Heart Association Scientific Statement, 
“Diagnosis and management of metabolic syndrome,” October 25, 2005 

Office of the Chairman of the Joint Chiefs of Staff, “DoD Dictionary of Military and Associated 
Terms,” current edition 

Secretary of Defense Memorandum, “Policy Regarding Human Immunodeficiency Virus-
Positive Personnel Within the Armed Forces,” June 6, 2022 

Under Secretary of Defense for Personnel and Readiness, Medical and Personnel Executive 
Steering Committee (MEDPERS) Charter, September 2012 

United States Code, Title 10 

United States Code, Title 18, Section 1001

United States Code, Title 29, Section 701 (also known as the “Rehabilitation Act of 1973”)

United States Code, Title 50, Chapter 49 (also known as the “Military Selective Service Act”) 

 
1 Available at https://catalog.ama-assn.org/Catalog/cpt/cpt_home.jsp 

2 Available for purchase at http://www.ansi.org/   

3 Available at http://www.cdc.gov/nchs/icd/icd10cm.htm#icd2016. 
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Department of Defense

INSTRUCTION

NUMBER 6485.01 
June 7, 2013 

Incorporating Change 2, Effective June 6, 2022 

USD(P&R)

SUBJECT: Human Immunodeficiency Virus (HIV) in Military Service Members

References: See Enclosure 1

1.  PURPOSE.  In accordance with the authority in DoD Directive (DoDD) 5124.02 (Reference 
(a)), this instruction reissues DoD Instruction (DoDI) 6485.01 (Reference (b)) to establish policy, 
assign responsibilities, and prescribe procedures for the identification, surveillance, and 
management of members of the Military Services infected with HIV and for prevention activities 
to control transmission of HIV. 

2.  APPLICABILITY.  This instruction applies to OSD, the Military Departments, the Office of 
the Chairman of the Joint Chiefs of Staff and the Joint Staff, the Combatant Commands, the 
Office of the Inspector General of the Department of Defense, the Defense Agencies, the DoD 
Field Activities, and all other organizational entities within the DoD. 

3.  POLICY.  It is DoD policy to: 

a.  Deny eligibility for military service to persons with laboratory evidence of HIV infection 
for appointment (other than covered personnel who are seeking to commission while a Service 
member), enlistment, pre-appointment, or initial entry training for military service pursuant to 
DoDI 6130.03 (Reference (c)). 

 b.  Periodically screen Service members for HIV infection. 

4.  RESPONSIBILITIES.  See Enclosure 2. 

5.  PROCEDURES.   See Enclosure 3. 
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6.  RELEASABILITY.  Cleared for public release.  This instruction is available on the 
Directives Division Website at https://www.esd.whs.mil/DD/.  

7.  SUMMARY OF CHANGE 2.  In accordance with the June 6, 2022 Secretary of Defense 
Memorandum (Reference (m)), the changes to this issuance update DoD policy with respect to 
individuals who have been identified as HIV-positive.  Individuals who have been identified as 
HIV-positive, are asymptomatic, and who have a clinically confirmed undetectable viral load 
will have no restrictions applied to their deployability or to their ability to commission while a 
Service member solely on the basis of their HIV-positive status.  Nor will such individuals be 
discharged or separated solely on the basis of their HIV-positive status. 

8.  EFFECTIVE DATE.  This instruction is effective June 7, 2013. 

Enclosures 
1.  References

 2.  Responsibilities
 3.  Procedures
Glossary
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ENCLOSURE 1 

REFERENCES 

(a) DoD Directive 5124.02, “Under Secretary of Defense for Personnel and Readiness 
(USD(P&R)),” June 23, 2008 

(b) DoD Instruction 6485.01, “Human Immunodeficiency Virus,” October 17, 2006 (hereby 
cancelled)

(c) DoD Instruction 6130.03, “Medical Standards for Appointment, Enlistment, or Induction in 
the Military Services,” May 6, 2018 

(d) DoD Directive 6490.02E, “Comprehensive Health Surveillance,” February 8, 2012, as 
amended 

(e) DoD Instruction 6025.19, “Individual Medical Readiness (IMR),” June 9, 2014 
(f) DoD Instruction 6490.03, “Deployment Health,” June 19, 2019 
(g) DoD Instruction 6025.13, “Medical Quality Assurance (MQA) and Clinical Quality 

Management in the Military Health System (MHS),” February 17, 2011, as amended 
(h) DoD Instruction 6490.07, “Deployment-Limiting Medical Conditions for Service Members 

and DoD Civilian Employees,” February 5, 2010 
(i) DoD Instruction 1332.18, “Disability Evaluation System (DES),” August 5, 2014, as 

amended 
(j) Section 705(c) of Public Law 99-661, “National Defense Authorization Act for Fiscal  

Year 1987,” November 14, 1986 
(k) DoD 5400.11-R, “Department of Defense Privacy Program,” May 14, 2007 
(l) DoD 6025.18, “Implementation of the Health Insurance Portability and Accountability Act 

(HIPAA) Privacy Rule in DoD Health Care Programs,” March 13, 2019 
(m) Secretary of Defense Memorandum, “Policy Regarding Human Immunodeficiency Virus-

Positive Personnel within the Armed Forces,” June 6, 2022 
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ENCLOSURE 2 

RESPONSIBILITIES 

1.  UNDER SECRETARY OF DEFENSE FOR PERSONNEL AND READINESS 
(USD(P&R)).  The USD(P&R) provides overall policy implementation guidance for: 

 a.  The personnel management of Service members with laboratory evidence of HIV 
infection. 
 
 b.  Compliance with host-nation requirements for screening and related matters for Service 
members. 
 
 
2.  ASSISTANT SECRETARY OF DEFENSE FOR HEALTH AFFAIRS (ASD(HA)).  Under 
the authority, direction, and control of the USD(P&R), the ASD(HA) provides overall policy 
implementation guidance for the medical management of Service members with laboratory 
evidence of HIV infection and for health education programs to prevent the transmission of HIV. 

3.  UNDER SECRETARY OF DEFENSE FOR POLICY (USD(P)).  The USD(P): 

a.  Identifies or confirms host-nation HIV screening and other related requirements and 
transmits this information to the USD(P&R). 

 b.  Coordinates matters involving host-nation screening and other related requirements with 
the Department of State. 
 
 
4.  SECRETARIES OF THE MILITARY DEPARTMENTS.  The Secretaries of the Military 
Departments: 

 a.  Implement this instruction and any guidance issued under the authority of this instruction. 

 b.  Report HIV test results to the Defense Medical Surveillance System pursuant to DoDD 
6490.02E (Reference (d)). 
 
 c.  Direct health care personnel providing medical care to follow the recommendations of the 
Centers for Disease Control and Prevention for preventing HIV transmission in health-care 
settings. 
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ENCLOSURE 3 

PROCEDURES

1.  TESTING AND SCREENING

a.  Applicants for appointment, enlistment, or individuals being inducted into the Military 
Services will be screened for laboratory evidence of HIV infection in accordance with  
Reference (c). 
 
 b.  Applicants to the U.S. Service Academies, the Uniformed Services University of the 
Health Sciences, and other officer candidate programs will be tested for laboratory evidence of 
HIV within 72 hours of arrival to the program and denied entry to the program if such test is 
positive.  Reserve Officer Training Corps program cadets and midshipmen must be tested for 
laboratory evidence of HIV not later than during their commissioning physical examination, and 
denied a commission if they test positive.
 
 c.  All Service members will be screened periodically for laboratory evidence of HIV 
infection. 
 
  (1)  Active duty (AD) and Reserve Component (RC) Selected Reserve (SELRES) 
personnel will be routinely screened every 2 years unless more frequent screenings are clinically 
indicated. 
 
  (2)  Members of the SELRES will be screened at least once every 2 years.  RC personnel 
will be screened when called to a period of AD greater than 30 days if they have not received an 
HIV test within the last 2 years.   
 
  (3)  Testing for laboratory evidence of HIV for pre- and post-deployment must be 
conducted in accordance with DoDI 6025.19 (Reference (e)) and DoDI 6490.03 (Reference (f)). 
 
 d.  A serum sample from all HIV force screenings will be forwarded to the DoD Serum 
Repository as directed by Reference (d). 
 
 
2.  MANAGEMENT 

a.  Clinical management of an AD Service member and an RC Service member on AD for a 
period of more than 30 days with laboratory evidence of HIV infection will be conducted 
consistent with standard of care, evidence-based HIV clinical practice standards, and medical 
management guidelines, as described in DoDI 6025.13 (References (g).  

 
 b.  In accordance with DoDI 6490.07 (Reference (h)), the cognizant Combatant Command 
surgeon will be consulted in all instances of HIV seropositivity before medical clearance for 
deployment. 
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c.  An AD Service member with laboratory evidence of HIV infection will be referred for 
appropriate treatment and a medical evaluation of fitness for continued service in the same 
manner as a Service member with other chronic or progressive illnesses in accordance with 
DoDI 1332.18 (Reference (i)).  An AD Service member with laboratory evidence of HIV 
infection determined to be fit for duty will be allowed to serve in a manner that ensures access to 
appropriate medical care. 
 
 d.  An RC Service member with laboratory evidence of HIV infection will be referred for a 
medical evaluation of fitness for continued service in accordance with Service regulations, and in 
the same manner as an RC Service member with other chronic or progressive illnesses.  
Eligibility for active duty for a period of more than 30 days will be denied to those RC Service 
members with laboratory evidence of HIV infection (except under conditions of mobilization and 
on the decision of the Secretary of the Military Department concerned).  RC Service members 
who are not on active duty for a period of more than 30 days or who are not on full-time National 
Guard duty, and who show laboratory evidence of HIV infection, will be transferred 
involuntarily to the Standby Reserve only if they cannot be used in the SELRES.   

e.  AD and RC Service members with laboratory evidence of HIV infection who are 
determined to be unfit for further duty will be separated or retired pursuant to Reference (i). 
 
 
3.  TRANSMISSION CONTROL.  Transmission of HIV will be controlled through aggressive 
disease surveillance and health education programs for Service members.  A Service member 
with laboratory evidence of HIV infection will receive training on the prevention of further 
transmission of HIV infection to others and the legal consequences of exposing others to HIV 
infection. 

4.  ADVERSE PERSONNEL ACTION.  Information obtained during or primarily as a result of 
an epidemiologic assessment interview will not be used to support any adverse personnel action 
against the Service member in accordance with section 705(c) of Public Law 99-661 (Reference 
(j)).  This prohibition does not apply to the use of such information for otherwise authorized 
rebuttal or impeachment purposes. 

5.  PRIVACY.  The privacy of a Service member with laboratory evidence of HIV infection will 
be protected consistent with DoD 5400.11-R and DoD Manual 6025.18 (References (k) and (l)). 
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GLOSSARY

PART I.  ABBREVIATIONS AND ACRONYMS 

AD active duty

ASD(HA) Assistant Secretary of Defense for Health Affairs

DoDD DoD directive

DoDI DoD instruction

HIV human immunodeficiency virus

 

RC Reserve Component

 

SELRES Selected Reserves 

 

USD(P&R) Under Secretary of Defense for Personnel and Readiness  

USD(P) Under Secretary of Defense for Policy 

PART II.  DEFINITIONS

These terms and their definitions are for the purposes of this instruction. 

adverse personnel action.  A court-martial, non-judicial punishment, involuntary separation for 
other than medical reasons, administrative or punitive reduction in grade, denial of promotion, an 
unfavorable entry in a personnel record (other than an accurate entry concerning an action that is 
not an adverse personnel action), or a bar to reenlistment other than for medical reasons. 

covered personnel.  Individuals who have been identified as HIV-positive, are asymptomatic, 
and who have a clinically confirmed undetectable viral load. 

epidemiologic assessment interview.  Questioning of a Service member who has been confirmed 
by DoD to have laboratory evidence of HIV infection for purposes of medical treatment or 
counseling or for epidemiologic or statistical purposes. 

HIV.  The virus(es) associated with the acquired immune deficiency syndrome (commonly 
referred to as “AIDS”). 
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laboratory evidence of HIV infection.  A reactive and confirmed serologic result, and/or, reactive 
or quantitative nucleic acid result for HIV infection according to a Food and Drug 
Administration-approved test. 
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ANY WORKING DOG DEPLOYING TO THE CENTCOM AOR  WILL ARRIVE WITH, AT 

ADDITION TO HEARTGUARD AND FLEA AND TICK CONTROL (INCLUDING ADVANTIX AND 
SCALIBOR/SERESTO COLLARS). DOGS THAT MAY GO TO EGYPT REQUIRE PRAZIQUANTEL FOR 

TAPEWORM TREATMENT REQUIREMENT.  
WORKING DOGS WITH A HISTORY OF HEAT INJURY ARE INELIGIBLE TO DEPLOY 

TO THE CENTCOM AOR. 
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Berman, Keri L. (CIV)

From: Peter Perkowski <peter@perkowskilegal.com>
Sent: Wednesday, May 31, 2023 7:29 PM
To: Berman, Keri L. (CIV)
Cc: 'Scott Schoettes'; Abbuhl, Joshua (CIV); Wynosky, Kevin J. (CIV); Barghaan, Dennis (USAVAE)
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18-cv-641

Hi Keri,

We will be filing the declarations as soon as signatures are received. We would not be opposed to Defendants filing
evidentiary objections within a reasonable time of that filing.

Best,

Peter E. Perkowski (he/him, Mr./Mx.)
o: +1 (213) 340 5796 |m: +1 (323) 707 3154
peter@perkowskilegal.com | web
Admitted in CA, DC, and NY

From: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Sent:Wednesday, May 31, 2023 7:06 AM
To: Peter Perkowski <peter@perkowskilegal.com>
Cc: 'Scott Schoettes' <sschoettes@gmail.com>; Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J.
(CIV) <Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <Dennis.Barghaan@usdoj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Peter,

We have not had an opportunity to review and consider the alleged similarity of the contents of future affidavits, which
in any event is not our only concern. We�ve explained our position and cannot accept your proposition. Your declaration
contains improper and inadmissible information and we intend to object to it as part of our opposition. Our opposition is
due in two days so your filing of additional evidence between then and now certainly would not cure the defective filing
or the prejudice to Defendants.

Best,
Keri

From: Peter Perkowski <peter@perkowskilegal.com>
Sent: Saturday, May 27, 2023 9:45 PM
To: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Cc: 'Scott Schoettes' <sschoettes@gmail.com>; Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J.
(CIV) <Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <DBarghaan@usa.doj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Keri. I�m afraid that the way that I phrased my prior response has caused a misunderstanding. Let me clarify.
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The declarations we proposed submitting from affected service members would be substantively the same, containing
the same information, as that which is already in my declaration. We would not be adding (or even subtracting) details.
The language I used (�as closely as possible�) was meant to account for the need to change the perspective of the
narrative, where necessary�that is, from my perspective to the service members� perspective.

Given this clarification, we do not believe that Defendants would suffer any prejudice at all. To further limit any
prejudice, we could endeavor to submit these declarations within a week, possibly by Friday, June 2. We do not believe a
modification of the briefing schedule is necessary�Defendants have had the submission since May 3, and has been
tracking the service members� factual circumstances for some six months�but if you disagree, please let us know.

Thank you.

V/r,

Peter E. Perkowski (he/him, Mr./Mx.)
o: +1 (213) 340 5796 |m: +1 (323) 707 3154
peter@perkowskilegal.com | web
Admitted in CA, DC, and NY

From: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Sent: Thursday, May 25, 2023 6:51 PM
To: Peter Perkowski <peter@perkowskilegal.com>
Cc: Scott Schoettes <sschoettes@gmail.com>; Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J. (CIV)
<Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <Dennis.Barghaan@usdoj.gov>
Subject: Re: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Peter,

Thank you for your response. Unfortunately your main proposal will not cure the prejudice to the Defendants.

Federal Rule of Civil Procedure 6(c)(2) requires that �[a]ny affidavit supporting a motion must be served with the
motion.� The purpose of this rule is to permit the opposing party a fair opportunity to respond to the evidence
presented. Therefore, although �Rule 6(c)(2) does not preclude affidavits supporting a reply brief,� they are only
permitted �when they respond to evidence supporting an opposition brief.� See, e.g., Robinson v. Empire Equity Group,
Inc., Case No. WDQ 09 1603, 2009 U.S. Dist. LEXIS 107607, at *2 & n.14 (D. Md. Nov. 18, 2009); Aldridge v. Marion Cty.
Coal Co., Case No. 1:17CV79, 2017 U.S. Dist. LEXIS 127733, at *5 (N.D. W. Va. Aug. 10, 2017) (�affidavits may accompany
a reply brief if they support the reply rather than the original motion.�).

We understand that you are not proposing providing the sworn declarations as part of your reply per se, but the import
is the same. Defendants would be precluded from responding, both procedurally and timewise, to the factual assertions
of those declarations, which you admit may not contain all of the same information as your current improper
declaration. See Democracy N.C. v. N.C. State Bd. of Elections, Case No. 1:20 CV 457, 2020 U.S. Dist. LEXIS 131980 at *15
16 (M.D.N.C. July 27, 2020); see also id. at * 17 (quotingMcGinnis v. Se. Anesthesia Assocs., P.A., 161 F.R.D. 41, 42
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(W.D.N.C. 1995) (Rule 6(c)(2) �requires the supporting affidavits to be filed simultaneously with the motion it supports,
affording the opposing party an opportunity to address the motion fully and squarely on its merits.�)).

Consequently if you follow your proposed route we will maintain our objection to the declaration and make any
additional objections that become necessary. In light of your representation that you intend to cure the hearsay
testimony issue within the declaration, we believe that issue could be properly resolved in two ways. First, the parties
could agree to request a modification of the schedule to accommodate the amendment of your evidence. If you believe
you can obtain the declarations by June 16 (the current date of your reply) we can jointly move the Court to stay the
briefing schedule to accommodate your supplementation of the record. Since we asked you last Friday to correct this
defect we would propose 2 weeks to respond beginning June 16, followed by your 2 weeks to reply as previously agreed.
Second, to avoid the complications of gaining the Court�s approval, Plaintiffs could withdraw the motion and exhibits
and refile when they deem the necessary attachments to be ready. The parties could then negotiate a new schedule.

We would not object to a supplemental declaration attaching published regulations to the extent its purpose was
limited to introducing those documents for the record. However, given the above, we anticipate any action you would
take as to that issue would be rolled into curing the inadmissible evidence.

Please let us know tomorrow how you intend to proceed.

Best,

Keri

On May 23, 2023, at 5:44 PM, Peter Perkowski <peter@perkowskilegal.com> wrote:

Hi Keri. Thanks for this update.

To address the hearsay issue in paragraphs 23 72, we will do our best to obtain and submit declarations
from the service members involved in those paragraphs. Those declarations will restate the details of
my declaration as closely as possible. We can do so as quickly as possible but in no event later than our
reply.

We can also submit a supplemental declaration attaching the regulations discussed in paragraphs 10 20
(roughly, based on recollection), unless Defendants intend to submit them or do not intend to assert a
best evidence objection under FRE 1002. Please advise.

We will not withdraw or revise paragraphs 7 9, which we believe are proper.

Thank you,
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Peter E. Perkowski (he/him, Mr./Mx.)
o: +1 (213) 340 5796 |m: +1 (323) 707 3154
peter@perkowskilegal.com | web
Admitted in CA, DC, and NY

From: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Sent: Tuesday, May 23, 2023 11:58 AM
To: Peter Perkowski <peter@perkowskilegal.com>; 'Scott Schoettes' <sschoettes@gmail.com>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J. (CIV)
<Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <Dennis.Barghaan@usdoj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Peter,

As I stated we consider the large majority of the declaration to be objectionable and reserve all rights to
object to it or oppose consideration of the evidence presented up to the time of the opposition and in
the opposition.

I believe I was clear that we are particularly concerned with ¶¶ 7 9 and 23 72 which are based on
unsworn statements of individuals who are not the declarant. We will object to the presentation of that
evidence if it is not withdrawn. You indicated that you could obtain proper sworn affidavits of the
various individuals whose information you are attempting to present. This is not a representation that
we will not otherwise challenge those affidavits or the accuracy of the statements made within, but that
would cure the principal defect of unsworn first order hearsay testimony.

As it concerns timing, I asked that you let us know by the end of the day yesterday whether you would
cure these defects. Please let us know as soon as possible. If you indicate that you intend to cure some
or all of the defective declaration we will then consider our next steps based on what you choose to do
and when you actually do it.

Best,
Keri

From: Peter Perkowski <peter@perkowskilegal.com>
Sent: Tuesday, May 23, 2023 12:31 AM
To: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>; 'Scott Schoettes' <sschoettes@gmail.com>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J. (CIV)
<Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <DBarghaan@usa.doj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Keri.

So if I understand correctly, Defendants decline to identify which objections you intend to stand on�
reserving your rights as to all of them�but insist that Plaintiffs identify which purported defects we
intend to cure. I suppose that is your right, but it certainly is not a productive way to resolve disputes, as
it leaves Plaintiffs in the dark about both the scope of what is actually in dispute and the best way to
reach an agreement. But we appreciate the courtesy, I guess.
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In order to answer your question�about which objections we intend to cure�we do in fact need some
answers from you, not deflections. What would Defendants consider an acceptable cure, sufficient to
obviate their objections, and in what time frame? Please advise.

Thank you,

Peter E. Perkowski (he/him, Mr./Mx.)
o: +1 (213) 340 5796 |m: +1 (323) 707 3154
peter@perkowskilegal.com | web
Admitted in CA, DC, and NY

From: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Sent:Monday, May 22, 2023 3:44 PM
To: Peter Perkowski <peter@perkowskilegal.com>; 'Scott Schoettes' <sschoettes@gmail.com>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J. (CIV)
<Kevin.J.Wynosky@usdoj.gov>; Barghaan, Dennis (USAVAE) <Dennis.Barghaan@usdoj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Peter,

We let you know that we intend to object to the consideration of the declaration you presented as a
courtesy so that you can cure the defects if you choose to. We have not made any representations
about which factual assertions we will dispute because that is irrelevant to the admissibility of the
declaration. We reserve the right to make any and all objections to or other arguments against this
declaration, any part of the declaration you choose not to withdraw, or any other evidence you have
submitted or will submit in support of this motion.

In particular, as I mentioned, we object to your presentation of unsworn information from third parties
of which you do not have personal knowledge. Contrary to your suggestion, hearsay, and hearsay within
hearsay, are not mere technicalities and we will object to any consideration of that material.

Please let us know if you intend to cure some or all of the defects we have identified.

Best,
Keri

From: Peter Perkowski <peter@perkowskilegal.com>
Sent:Monday, May 22, 2023 4:12 PM
To: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>; 'Scott Schoettes' <sschoettes@gmail.com>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; Wynosky, Kevin J. (CIV)
<Kevin.J.Wynosky@usdoj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Keri. Scott is traveling so I�m replying this time. Thank you for providing the additional information.

We disagree that the �entire declaration� is improper and inadmissible. First, testimony is the entire
point of a declaration, and attorney declarations are an exceedingly common of presenting it when the
information being provided is based on the attorney�s personal experience and knowledge. Second, the
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declaration is not argument�much less argument �outside the bounds of the brief." The factual details
about the contents and operation of the regulations do support arguments made in the brief.

If your argument regarding the few regulations that were not attached to the declaration is a �best
evidence� objection under FRE 1002, Defendants are certainly free to submit copies of those
regulations, which are�as you have pointed out�also publicly available, should the court wish to view
them. Do Defendants insist that

We are still unsure about the basis of the objection to paragraphs 7 9, but we disagree that they are
inadmissible under any theory. These paragraphs report factual information (things that I experienced
and learned) and are not hearsay. Nor are they argument�which in any event isn�t really a basis for
inadmissibility in this context.

As for paragraphs 23 72: We do not agree that all of the information in these paragraphs is hearsay,
much less double hearsay, but we will not waste time arguing our position paragraph by paragraph. We
acknowledge that some of the statements in paragraphs 23 72 are hearsay and don�t satisfy an
exception. Because you reference footnote 3 of the brief, you know why we took this approach: the
administrative burden was high, and we doubt that the truth of the information is in dispute (a question
Scott put to you directly and you avoided answering).

You will recall that Plaintiffs took this same approach in the briefing on the preliminary injunction
motion in Roe: factual information about a handful of other Airmen was set forth in an attorney
declaration, to which defendants did not object. (See Declaration of Peter Perkowski in Support of
Motion for a Preliminary Injunction, Roe v. Shanahan, No.1:18 cv 1565.) We concluded that proceeding
here in the same way would be acceptable and would minimize burdens. Further, since Defendants
know who these individuals are and were investigating their circumstances, we are confident that
Defendants have verified the information in the declaration and do not dispute it.

Though it appears that Defendants do not dispute the truth of the matters asserted in those paragraphs,
please let us know whether Defendants will nevertheless insist that Plaintiffs undergo the merely
administrative and time consuming exercise of putting those same statements in declarations from the
persons involved, seeking the Court's permission, and filing them under seal.

Happy to discuss.

Best regards,

Peter E. Perkowski (he/him, Mr./Mx.)
o: +1 (213) 340 5796 |m: +1 (323) 707 3154
peter@perkowskilegal.com | web
Admitted in CA, DC, and NY

From: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Sent:Monday, May 22, 2023 8:19 AM
To: Scott Schoettes <sschoettes@gmail.com>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; peter@perkowskilegal.com; Wynosky, Kevin J.
(CIV) <Kevin.J.Wynosky@usdoj.gov>
Subject: RE: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Hi Scott,
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We view the entire declaration as improper since your attorney is providing testimony and at times
argument outside of the bounds of the brief, including about numerous publicly available documents
which speak for themselves.

Additionally, paragraphs 7 9 and 23 72 contain inadmissible hearsay and hearsay within hearsay, all of
which is being offered for the truth of the matter asserted. As you noted yourself in footnote 3 of the
brief, your approach to providing this information is nonstandard and potentially objectionable. You also
made clear that you can obtain more appropriate and probative evidence and have chosen not to do
so.

As I previously stated, we intend to object to this declaration and oppose consideration of the evidence
provided therein. Please let us know today if you will cure these defects.

Best,
Keri

From: Scott Schoettes <sschoettes@gmail.com>
Sent: Sunday, May 21, 2023 12:08 AM
To: Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov>
Cc: Abbuhl, Joshua (CIV) <Joshua.Abbuhl@usdoj.gov>; peter@perkowskilegal.com
Subject: [EXTERNAL] Re: Harrison v. Austin, 18 cv 641

Dear Keri and Josh,

Thanks for reaching out. If you could provide a few more specifics, that would help us to evaluate the
appropriate course of action.

Please explain why you believe the declaration is improper and identify each specific statement you
claim is inadmissible hearsay, keeping in mind the definition of hearsay and the hearsay exceptions for
admissions and statements against interest.

Recognizing that the hearsay rules are intended to give a party a chance to test the veracity of any out of
court statement and the parties joint obligation to narrow any areas of dispute before filing a motion
please also identify any of the out of court statements (offered for the truth of the matter asserted) that
Defendants contend are false.

If you will endeavor to supply this information by noon on Monday, we will endeavor to provide an
answer regarding the need for a motion by the end of the day.

Thanks,
Scott

On Fri, May 19, 2023 at 7:05 PM Berman, Keri L. (CIV) <Keri.L.Berman@usdoj.gov> wrote:

Good Morning Peter and Scott,

In reviewing your Motion to Enforce the Judgment in Harrison/Roe we have determined that the
Perkowski Declaration is improper and seeks to provide inadmissible evidence. If the declaration
remains in the record, we intend to object to the declaration and oppose the consideration of that
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evidence. Please let us know by 5pm est on Monday, May 22, if you intend to cure this defective
declaration or if you will continue to rely on it.

Best,

Keri

Keri L. Berman

Trial Attorney, Civil Division

United States Department of Justice

Tel: 202-305-7538

Keri.L.Berman@usdoj.gov

Scott Schoettes (he/him)
HIV Advocate/Attorney/Consultant
Scott A. Schoettes, Esq.
773.474.9250
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

  
NICHOLAS HARRISON, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-641 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

  
RICHARD ROE, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-1565 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

DECLARATION OF LIEUTENANT COLONEL AMBER ELLISON 

I, Lieutenant Colonel Amber Ellison, do hereby state and declare as follows: 

1. I currently serve as the Deputy G3 in the District of Columbia Army National 

Guard (DCARNG).  I previously served as Recruiting and Retention Battalion Commander 

from August 2019 through April 2023. Over the course of my career, I have served as an 

enlisted Soldier, platoon leader, Battery Commander, Operations Officer, Secretary General 

Staff, Plans Officer, and Officer Strength Manager. As the Recruiting and Retention Battalion 

Commander I oversaw the processing of all accessions activities within the DCARNG, 

including SGT Nicholas Harrison’s application for accession to the Army Judge Advocate 
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General’s Corps (JAGC).  

2. I submit this declaration in support of Defendants’ opposition to Plaintiffs’ motion 

to enforce judgment and for an order to show cause in the above-titled cases.  I base this 

declaration upon my personal knowledge, as well as knowledge made available to me in the 

course of my official duties. 

3. On or about June 30, 2022, my Battalion started working with SGT Harrison for his 

application into the JAGC.  Because his previous application dated back to 2013, his new 

application required significant updating to ensure that all required documents would be valid 

and relevant before review from the JAGC accessions board.  Some of those documents 

included an updated commissioning physical (required to be complete within two-years of the 

application), updated security clearance questionnaire (required within one year of the 

application), an age waiver request, a current statement of good standing from state in which he 

is admitted to practice law (required to be complete within sixty days of the application), and an 

updated statement of personal interest from SGT Harrison.  

4. ARNG JAGC accession boards typically occur on average two-to-four times 

annually.  Because there is no sitting board, the timing of the boards can vary.  Ultimately, the 

assembly and composition of each board must be approved by The Judge Advocate General of 

the Army (TJAG) before the board can convene.  There was a ARNG JAGC accessions board 

that convened at the end of July 2022, which had a document submission deadline of July 17, 

2022.  The next ARNG JAGC accessions board did not convene until mid-January 2023.  

Applications to the ARNG JAGC are accepted on a rolling basis, but will only be reviewed 

once a board has been properly convened. 

5. SGT Harrison did not complete the requirements for his accessions packet prior to 

the July 17, 2022 deadline for the July 2022 accessions board.  Because his term of enlistment 

was set to expire on July 19, 2022, DCARNG offered and SGT Harrison accepted an extension 

of his term of service for six months.  At his request, SGT Harrison was also given an 

accommodation that excused him from participating in scheduled military unit training 
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assemblies during his extension.  The DCARNG received all of SGT Harrison’s required 

documentation by November 6, 2022, and subsequently submitted to the National Guard 

Bureau for forwarding to the ARNG JAGC accessions board.  

6. SGT Harrison’s packet was considered by the January 2023 ARNG JAGC 

accessions board—the first board convened since the July 2022 board.   The board 

recommended approval of his application for appointment as a JAG in the DCARNG. TJAG 

approved the board’s recommendation on or around March 23, 2023, and SGT Harrison was 

informed of his selection to access as a Judge Advocate in the DCARNG on or around April 4, 

2023.  The DCARNG convened a Federal Recognition Board on May 23, 2023, and found that 

SGT Harrison met all the federal recognition requirements to be appointed as a First Lieutenant 

JAGC officer within the DCARNG.  All documents have been submitted for processing and 

SGT Harrison is only awaiting orders to effectuate his appointment. 

 In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the 

foregoing is true and correct.  Executed this 2nd day of June 2023. 

 

 

 AMBER L. ELLISON 

 LTC, Air Defense Artillery 

 United States Army 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

NICHOLAS HARRISON, et al., 

Plaintiffs, 

v. No. 1:18-cv-641 (LMB/IDD) 

MARK ESPER, Secretary of Defense, 
et al., 

Defendants. 

RICHARD ROE, et al., 

Plaintiffs, 

v. No. 1:18-cv-1565 (LMB/IDD) 

MARK ESPER, Secretary of Defense, 
et al., 

Defendants. 

DECLARATION OF MAJOR SERENA STAPLES 

I, Major Serena Staples, do hereby state and declare as follows: 

1. I am an Active-Duty Army Public Health Nurse with a Master of Public Health and

nationally certified in Public Health through the National Board of Public Health Examiners.  I 

currently serve as the Health Promotion and Policy Officer for the Department of the Army, 

Deputy Chief of Staff, G-1, Army Resilience Directorate.  I have been in the position since 

September 2022.  As part of my duties, I am responsible for the oversight of Army Regulation 

600-110:  Identification, Surveillance, and Administration of Personnel Infected with Human

Immunodeficiency Virus (AR 600-110), to include updating the regulation, and processing 

waivers to policies for the regulation.  
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2. Prior to my current position, I completed a fellowship with the Centers for Disease

Control Headquarters in Atlanta, GA, served as a Public Health Nurse in Army medical centers, 

combat support hospitals/field hospitals, and remote deployments with Civil Affairs.  

3. I submit this declaration in support of Defendants’ opposition to Plaintiffs’ motion to

enforce the judgment and for an order show cause motion in the above-titled cases.  I base this 

declaration upon my personal knowledge, as well as knowledge made available to me in the course 

of my official duties. 

4. As the Army’s Health Promotion and Policy Officer, I am familiar with the procedures

by which the Army processes various personnel actions for individuals who have been infected 

with Human Immunodeficiency Virus (HIV).  Since the June 6, 2022 memorandum outlining the 

change in DoD policy regarding “covered personnel” (the “covered personnel” policy), there is no 

categorical prohibition preventing deployment or appointment for commissioning of those 

Soldiers covered under the policy.  

5. Current Department of Defense and Army regulations require such Soldiers to submit a

waiver request.  AR 600-110 is the governing regulatory guidance concerning HIV positive 

Soldiers in the Army.  In its current form, AR 600-110 requires all HIV positive Soldiers to request 

a waiver of this regulation for transfer of Army Component, duty assignments over 30 days, any 

overseas assignment, or to commission as an Officer in the U.S Army.  All requests to the waiver 

of requirements under this regulation must be approved by the Assistant Secretary of the Army 

(Manpower and Reserve Affairs) (ASA M&RA) for Reserve-Component Soldiers or Deputy 

Military Personnel Policy (DMPM) for Active-Duty Soldiers.  The waiver requests include a 

justification providing an analysis of the expected benefits.  Waivers are endorsed by the requesting 

Soldier’s Commander or Senior Leader and forwarded through their higher headquarters to the 

Headquarters Department of the Army (HQDA), Deputy Chief of Staff, G-1, ARD policy 

proponent (my office).  Since the June 6, 2022 memorandum outlining the change in DoD policy 

regarding “covered personnel,” each waiver request has been processed consistent with the new 

“covered personnel” policy.  
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6. The processing of these waiver requests is also subject to Department of Defense 

Instruction (DoDI) 6490.07: Deployment-Limiting Medical Conditions for Service Members and 

DoD Civilian Employees, which expressly withholds the final approval authority to combatant 

commanders for any waiver requests to medical standards.  Under DoDI 6490.07, the Combatant 

Command surgeon must be consulted prior to the granting of any waiver for the deployment of an 

HIV positive Soldier.  Accordingly, any request for overseas deployments that are received by our 

office are still subject approval from the combatant commander or their delegee.  Since the 

implementation of the “covered personnel” policy, our office has processed 9 waiver requests 

relevant to the above-titled case: 8 were for an Outside the Continental United States (OCONUS) 

deployment, temporary duty assignment, or permanent change of station (both from the reserve 

and active components) and 1 was for commissioning (this waiver and approval request was for 

SGT Nicholas Harrison).  The only requested waiver that was ultimately denied was a request for 

deployment to the country of Kuwait; that denial was not made by the Army waiver authority, but 

rather by CENTCOM approval authority on the basis of country entry requirements. 

7.  The waiver request process takes approximately 90 days upon receipt of a completed 

waiver request packet by HQDA G-1 point of contacts.  Waiver requests are processed for review 

by the Office of the Surgeon General and the Office of the Judge Advocate General before final 

review and action from the approval authority (ASA M&RA or DMPM as described in para. 4).  

Additional review and processing time is required for Soldiers requesting to switch between 

components (e.g., from Reserve to Active-Duty status). 

In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is 

true and correct.  Executed this 2nd day of June 2023. 

 

 

 SERENA K. STAPLES 

 MAJ, AN 

 United States Army 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 
NICHOLAS HARRISON, et al.,

Plaintiffs,
 
 v. 
 
LLOYD J. AUSTIN III, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
 No. 1:18-cv-641-LMB-IDD 

RICHARD ROE, et al.,

Plaintiffs,
 
 v. 
 
LLOYD J. AUSTIN III, et al.,

Defendants.

 

)
)
)
)
)
)
)
)
)
)
)
)
)

 No. 1:18-cv-1565-LMB-IDD 

DECLARATION OF CAPTAIN MICHAEL T. CURRY, USN IN SUPPORT OF 
DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION TO ENFORCE THE 

INJUNCTION 

I, Captain Michael T. Curry, do hereby declare as follows: 

1.  I currently serve as the Director of the Enlisted Placement and Distribution Division, 

Navy Personnel Command.  I have held this position since December 1, 2020.  I act on behalf of 

the Chief of Naval Personnel.  I am responsible for the assignment of Active Component and 

Training Active Reserve Enlisted Sailors throughout the Navy.  I have previously served as 
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Helicopter Combat Support squadron EIGHT (HC-8) as a Detachment Maintenance Officer and 

subsequently served as the Maintenance Material Control Officer (MMCO).  I then reported to 

the "FLEET ANGELS" of Helicopter Combat Support Squadron TWO (HC- 2) as the MMCO, 

Fleet Logistics Squadron FOUR ZERO as a Detachment Maintenance Officer, USS CARL 

VINSON (CVN-70) as the Aircraft Intermediate Maintenance Department (AIMD) MMCO, and 

USS BATAAN (LHD-5) as the AIMD Maintenance Officer.  Additionally, I have served as 

Naval Education and Training Command (N7) as the Training Project Coordinator; Naval 

Surface Forces, U.S. Atlantic Fleet as the Aviation Readiness Maintenance Officer; Center for 

Naval Aviation Technical Training Unit, Jacksonville FL, as the Executive Officer and 

Commanding Officer; and the U.S. Naval Air Forces as Project Training Coordinator for Carrier 

and Amphibious Operations.  Again, I currently serve as the Director of Enlisted Distribution 

Division at Navy Personnel Command Millington, Tennessee. 

 2.  In the exercise of my duties, counsel at the Office of the Judge Advocate General of 

the Navy, General Litigation Division made me aware of this motion to enforce the injunction.  

 3.  I submit this declaration in support of Defendants’ opposition to Plaintiffs’ motion to 

enforce the judgment and for an order to show cause.  I base this declaration on my personal 

knowledge and on information made available to me in the performance of my duties. 

Navy Enlisted Detailing Process 

 4.  Sailors negotiate for assignments via a detailing marketplace, known as MyNavy 

Assignment (MNA), which is a web-based process that is similar to Monster.com, USA Jobs, or 

other major advertising and hiring processes.  MNA is a bi-monthly marketplace that consists of 

five phases: The first phase is the “scrub phase,” which is used to review, prioritize, and 

advertise jobs.  The second phase is the “application phase,” where Sailors can review all 
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advertised jobs and submit up to seven applications.  The third phase is the “command comment 

phase,” where the gaining command (the command advertising each assignment) will review 

resumes for applicants and rank the applicants. The commands also provide comments for 

consideration in the selection process. The fourth phase is the “selection phase,” where all of the 

prioritized jobs are reviewed and Sailors are selected for jobs.  The fifth phase is the “results 

phase,” where the Sailors and gaining commands can see selections that were made in MNA. 

Certain assignments are identified as “priority jobs” and must be filled at the end of each cycle. 

Consequently, in the regular course of the assignment process, Sailors may be selected for 

positions for which they did not apply that fall into this priority category. Sailors may have up to 

three MNA cycles (two months per cycle) to negotiate for orders. No Sailor is entitled to any 

specific position and, as noted, Sailors are routinely assigned to positions for which they have 

not expressed any preference. Orders are assigned based on three factors, listed in order of 

importance: the needs of the Navy, career needs of the individual, and desires of the individual.   

5.  Sailors that require special consideration for distribution will have a flag on their 

record in the order writing system, known as the Enlisted Assignment Information System 

(EAIS).  This flag enables either medical, legal, or policy staff to view the orders prior to 

releasing them to ensure that the area to which the Sailor is assigned can provide all required 

services for the Sailor and their family.  These flags may include issues affecting overseas 

assignment and deployability, such as individual medical needs, exceptional family member

medical needs, dual military co-location considerations, citizenship, legal considerations, or 

other policy-driven requirements that may impact the assignment process.   In order to maintain 

medical privacy, Detailers are not made aware of the specific medical reasons that a Sailor may 

not be suitable for a position.  Instead, such information is reviewed by the Deployability 
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Assignment and Assessment Office (hereafter “PERS-454”), including the Navy Blood Borne 

Pathogen Program Manager, who reviews all such orders for suitability. 

6.  PERS-454 involvement in the assignment process for Sailors with a blood borne 

pathogen begins when a Sailor’s orders appear in EAIS.  In EAIS, Sailors with a blood borne 

pathogen are flagged in queue P203C1 and therefore are selected for review.  For operational and 

overseas orders, PERS-454 further sends these cases to Navy Blood Borne Infection 

Management Center (NBIMC) for review of their medical record and decision.  The NBIMC 

sends approval or disapproval recommendations back to PERS-454, who then approves or 

disapproves orders in EAIS.  PERS-454 then contacts the commanding officer gaining the Sailor 

and informs them the Sailor has been screened and approved for orders in their command.  If not 

approved for an assignment, and the sailor has questions about why they were not approved, the 

Sailor’s Detailer will refer the Sailor back to PERS-454.  PERS-454 will explain the 

circumstances of denial because the Sailor’s Detailer will not be aware of the medical conditions 

affecting their assignment.  

 7.  In practice, PERS-454 do not receive “requests to deploy”.  Instead, they review 

Permanent Changes of Station (PCS) orders to ensure that they are in compliance with 

MILPERSMAN 1300-1300 (which governs the assignment process for sailors with a blood 

borne pathogen). This includes orders to operational platforms which may or may not deploy to 

any given area of responsibility (AOR).  Moreover, these platforms may travel to various 

combatant command AOR in a single deployment, including Central Command (CENTCOM).  

When orders are in compliance with MIPERSMAN 1300-1300, PERS-454 sends them to the 

NBIMC Officer in Charge (OIC) for approval or disapproval based on their review of their 

medical record.  Since June 6, 2022, PERS-454 has sent 68 sets of orders to NBIMC for review 
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(58 to operational platforms and 10 to overseas shore orders) and 58 have been approved.  All 68 

sets of orders were Sailors positive with HIV.1 For the 10 sets of orders that were not approved, 

the following are the reasons: 1 set of orders is for a Sailor who passed away before NBIMC 

completed the review; 1 set of orders is for a Sailor who requested to stay on their current ship; 1 

set of orders is for a case where the requested individual augment orders did not have a medical 

officer billet (this Sailor was subsequently detailed to an aircraft carrier); 2 sets of orders are due 

to Sailors being non-compliant with treatment; 3 sets of orders are due to poor viral control; 1 set 

of orders to Romania due to insufficient medical resources; and 1 set of orders to Italy, where 

duties included availability to operate in every nation within the CENTCOM AOR. 

 8.  I understand that Plaintiffs’ motion discusses a Sailor who applied to be a “defense 

courier.” Defense courier duty is a general duty assignment, outside a Sailor’s specific career 

path or “rate” (occupational specialty). A general duty assignment is one that can be filled by 

Sailors from any career field or rate.  Every sailor has an assigned rate, and every rate has a 

defined career path demonstrating how to succeed and promote. In order to advance to a higher 

paygrade, enlisted sailors take an advancement exam, which tests them on sailor knowledge and 

knowledge from their occupational specialty.  Sailors who fill jobs in-rate are getting on-the-job 

training and familiarization with the skills required by their rate.   The mission of the defense 

courier is to “provide secure timely, and efficient end-to-end global distribution of classified and 

sensitive material for the United States and its allies.”  MILPERSMAN 1306-990.  All personnel 

nominated to a defense courier station must meet additional requirements (such as no nonjudicial 

punishments within the last three years, etc.) and are medically screened as described in 

NAVMED P-117, Manual of the Medical Department (MANMED). This medical screening 

              
1 One other set of orders was considered for a different blood-borne illness.  
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process is not unique to defense couriers, but rather required for all sailors who are assigned to 

operational jobs or oversees duty stations. This screening is completed in order to ensure that the 

medical needs of the sailor can be met. In the case of sailors with HIV, PERS-454 additionally 

coordinates directly with the gaining commanding officer and, if applicable, the senior medical 

officer, in order to ensure those sailors will not be found medically unsuitable during the 

screening process after NBIMC has already screened the HIV status.  Additionally, the defense 

courier billet located in Italy requires the Sailor assigned to have the ability to travel on limited 

notice to any nation within the CENTCOM AOR without restrictions.  

 “Petty Officer Second Class (PO2) C.J.”2 

 9.  Petty Officer Second Class C.J. is an active duty enlisted Sailor.  PO2 C.J.'s previous 

duty assignment was onboard an aircraft carrier from .  His 

projected rotation date (PRD), the date he was scheduled to leave his position and transfer to 

another position, was .  Sailors assigned to a sea duty activity, such as onboard an 

aircraft carrier, regularly transfer to their subsequent assignment after their PRD if there will be a 

gap in staffing coverage onboard a sea duty unit.  This is because sea duty typically has a higher 

staffing priority than shore duty.  C.J. entered his order negotiation window in  and 

submitted a total of three applications, ranked in the following order: Naval Air Station (NAS) 

Sigonella, Italy,  

.  All of the jobs were within the Sailor's 

skillset, and the only job with an additional specialized skillset requirement was at NAS 

Sigonella, which would have required the Sailor to attend Disaster Preparedness Operations and 

Training Specialist training. 

2 Through counsel I have been made aware of the identity of “Petty Officer C.J.” and will refer to this Sailor by 
Plaintiff’s chosen pseudonym.  
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10.  On or about , PO2 C.J. tentatively received general duty orders as 

a defense courier based out of Sigonella. These orders are listed as overseas shore orders.  

Following the procedures described in paragraph 8, the PERS-454 Navy Blood Borne Pathogen 

Program Manager, LCDR Ryan Peterson, sent the orders to NBIMC for review.  NBIMC replied 

and approved the orders on .  On , LCDR Peterson 

approved the orders in EAIS.  LCDR Peterson then looked to obtain the gaining commanding 

officer’s contact information for notification; however, while researching the job in an attempt to 

identify the commanding officer, LCDR Peterson learned that this job was for “Defense Courier 

Duty” and would require the Sailor to be able travel on short notice to any country within the 

CENTCOM AOR.  Of concern, some host nation locations within the CENTCOM AOR have 

travel restrictions for individuals with HIV.  See http://travel.state.gov. 

 11.  Between and , LCDR Peterson contacted 

C.J.’s Detailer, and the Special Programs Detailer to verify whether courier duty would require 

travel within all of CENTCOM.  The Detailer confirmed that the assignment would and, 

therefore, LCDR Peterson advised the Detailer that C.J. would not be able to travel throughout 

all of CENTCOM.  The Detailer then said they would find C.J. another job.  LCDR Peterson 

advised that if C.J. had any questions, they could be directed to him. Shortly thereafter, C.J. 

contacted LCDR Peterson by telephone asking about the courier position and decision.  LCDR 

Peterson explained the unique requirements of that job, including the potential need to travel to 

any country at any time, and that some countries in the CENTCOM AOR had entry restrictions.    

 12.  On , C.J. contacted LCDR Peterson by email asking if he would 

be willing to speak with Mr.  on  about the decision.  C.J. told 

LCDR Peterson that Mr.  “will be talking on my behalf.  He is the liaison for people in 

Case 1:18-cv-00641-LMB-IDD   Document 363-7   Filed 06/02/23   Page 8 of 9 PageID# 16160



Case 1:18-cv-00641-LMB-IDD   Document 363-7   Filed 06/02/23   Page 9 of 9 PageID# 16161



EXHIBIT 8 

Case 1:18-cv-00641-LMB-IDD   Document 363-8   Filed 06/02/23   Page 1 of 4 PageID# 16162



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 
NICHOLAS HARRISON, et al., 
 
  Plaintiffs, 
 
 v. 
 
LLOYD J. AUSTIN III, et al., 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 No. 1:18-cv-641-LMB-IDD 

 
 
RICHARD ROE, et al., 
 
  Plaintiffs, 
 
 v. 
 
LLOYD J. AUSTIN III, et al., 
 
  Defendants. 

 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 No. 1:18-cv-1565-LMB-IDD 

 

DECLARATION OF DR. ANDREW B. HALL 
 

I, Andrew B. Hall, declare under penalty of perjury under the laws of the United States that 

the following is true and correct: 

1. I am a board-certified surgeon who received my medical training at Saint Louis 

School of Medicine and Keesler AFB's general surgery residency program. 

2. Since May 2021, I have worked for USCENTCOM's Command Surgeon's Office. 
 
In that role, I am primarily responsible for many initial medical waiver adjudications and all initial 

waiver appeals after being adjudicated by component command surgeon offices. The 

USCENTCOM Individual Protection and Individual-Unit Deployment Policy MOD-15, MOD-16 
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(now MOD-17) had provisions designed to help determine the deployment eligibility of HIV 

positive service members. 

3. I reviewed waivers based on MOD-15 and was a primary author of MODs-16 and 
 
17. - 

positive servicemembers and their deployment eligibility, USCENTCOM published a night order 

(a night order is a supplementation to a standing order) shortly afterwards. Consistent with the June 

6 Memo and the supplemental night order, USCENTCOM has individually considered and 

approved HIV waivers for deployment to the area of operations consistent with the change in 

policy. The DoD guidance concerning the deployability of asymptomatic, undetectable viral load 

HIV-positive service members as well as the need to consider host nation requirements was 

memorialized in MOD-17. 

4. The deployability restrictions on HIV-positive service members were eliminated in 

MOD-17 due to the inclusion of DoD guidance. However, the laws of certain countries within the 

USCENTCOM area of operations impose restrictions relating to HIV, including restrictions related to 

whether individuals with HIV may enter the country. If an individual living with HIV seeks a waiver to 

deploy to the USCENTCOM area of operations, those host-country restrictions are taken into account. 

Such restrictions, however, are not present in all countries in the USCENTCOM area of operations. That 

is, there are some countries within USCENTCOM that do not have restrictions that would prohibit the 

entry of individuals living with HIV. 
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5. The process by which USCENTCOM reviews an HIV waiver consists of: 
 

a. Submission to and review of a  case summary by a 

component; 

b. Determination that a deployer meets criteria published by DoD guidance; 
 

c. Determination of the country restrictions regarding HIV through 

sources such as https://travel.state.gov; and 

d. If a deployer fulfills DoD HIV guidance, and a review of host-nation restrictions does not 

counsel against HIV-positive persons from deploying to the country, then USCENTCOM 

will approve the deployment waiver.  

6. It typically takes the USCENTCOM surgeon office less than 1 business day to 

review and decide on any medical waiver, including HIV waivers. 

Date Signature 
 
 
 
 
__________________________________     _______________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

  
NICHOLAS HARRISON, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-641 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

  
RICHARD ROE, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-1565 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

DECLARATION OF LIEUTENANT COLONEL  

I, Lieutenant Colonel , do hereby state and declare as follows: 

1. I currently serve as the  Commander, in 

the  Army National Guard.  I have served in this capacity since  2021 and 

have served as a commissioned Army officer in the  since , 2001. Over 

the course of my career, I have served as platoon leader, company commander, battalion 

executive officer, the deputy chief of staff for  

, and the Assistant Chief of Staff for the  Army National 

Guard. In my current position, I oversee the manning and operations of all Soldiers assigned to 
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the . The  is composed of  

 and its Headquarters company. Our higher command 

is the  which is a part of the  Army 

National Guard.  are currently 

deployed to the U.S. Central Command (“CENTCOM”) area of operations, although not every 

member of those companies participated in the deployment.  did not deploy on 

our current mission, additionally a Rear Detachment was established at home station to manage 

all Soldiers from the other companies that did not deploy. 

2. I submit this declaration in support of Defendants’ opposition to Plaintiffs’ motion 

to enforce the judgment and for an order to show cause in the above-titled cases. I base this 

declaration upon my personal knowledge, as well as knowledge made available to me in the 

course of my official duties. 

3. The  was notified, through the official Notice of Sourcing, on  

2021, of the upcoming deployment to CENTCOM. The purpose of the deployment is to 

 supporting Department of the Defense and 

Department of the Army assets throughout the area of operations as part of the  

 Specifically, our Battalion would not all be co-located in any one location, but 

would be sending individuals to Kuwait, , Saudi Arabia,  

 in support of that mission. All of those countries are located in the CENTCOM 

area of operations. 

4. The vast majority of the  deployed in one major movement to  

, on  This movement consisted of  

 Soldiers. There were  additional Soldiers who were identified as late deployers and 

did not mobilize with the rest of the  at , including the Soldier identified 

in Plaintiff’s motion as A.J. The purpose of the mobilization at  was to ensure all 

deploying Soldiers of the  met all requirements for the deployment and completed 

their required training. Instead of mobilizing through , the individuals that 
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were identified as late deployers mobilize individually through the CONUS Replacement Center 

(CRC) located at  on 1 There, those individuals completed all 

the same pre-deployment training requirements that the rest of the  completed at  

  

5. The unit deployed to the CENTCOM Area of Operations from  via 

government-chartered airline flights to Kuwait. These flights were on  and 

.  From Kuwait, members of the  dispersed to the various countries 

within CENTCOM. All individually mobilizing Soldiers deployed to CENTCOM directly from 

the . The Soldier identified as A.J. left  and 

arrived in Saudi Arabia on  The last of the “late deployer” Soldiers arrived in 

theater on .  There are no appreciable differences or impacts on the late deploying 

Soldiers and the rest of the .  Given the nature of the National Guard structure, 

having individuals deploy outside of the major unit movement is extremely common and there 

are no negative impacts or implications based on being an individually mobilized Soldier. 

6. Throughout the Battalion, we had Soldiers out of  

 deploy. There were  Soldiers who did not deploy for a 

variety of reasons that included medical disqualifications or unresolvable family hardships. 

While we encourage all our Soldiers to deploy when given the opportunity, Soldiers can and do 

have successful careers in the  Army National Guard without ever deploying. In 

other words, serving without a deployment does not have a negative impact or influence on a 

Soldiers career within the  Army National Guard. In fact, given the drawdown in 

recent years in Afghanistan and Iraq, it is becoming increasingly more common that Soldiers 

within our formations have not deployed.  

  

 

 
1 Individually mobilizing Soldiers, i.e. Soldiers mobilizing outside a major unit mobilization, are required by policy to 
mobilize through the . 
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In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct.  Executed this 2nd day of June 2023. 

 

 

 

 

 United States Army 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 
 

  
NICHOLAS HARRISON, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-641 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

  
RICHARD ROE, et al.,  
  
                              Plaintiffs,  
  
               v. No. 1:18-cv-1565 (LMB/IDD) 
  
MARK ESPER, Secretary of Defense, 

et al., 
 

   
                              Defendants.  
  

 

DECLARATION OF LIEUTENANT COLONEL  

I, Lieutenant Colonel , do hereby state and declare as follows: 

1. I currently serve as the field grade career manager for  

 

  I have served in this capacity since June 2021 

and have been an  and commissioned officer in the  since 

2006. Over the course of my career, I have served in a variety of  roles within Army 
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Department.  Prior to my current assignment, I served as the  

Program Director for the enlisted  

 

.  In this role, I was responsible for curriculum 

development and trained entry level Soldiers and Airmen to be   In my 

current position as career manager, I advise Army  on a variety of matters pertaining to 

professional development and career progression which includes enrolling officers in 

professional military education courses and schools, generating request for assignment orders, 

performing record scrubs and file updates, and assisting officers to navigate and compete for 

future assignments in the Assignment Interactive Module (AIM2) Marketplace.  

2. In the exercise of my official duties, I have been made aware of this lawsuit by 

counsel from the Army Office of General Counsel. I am aware that the individual identified by 

Plaintiffs in their motion as “B.J.” is  

 

3. I submit this declaration in support of Defendants’ opposition to Plaintiffs’ motion 

to enforce judgment and for an order to show cause motion in the above-titled cases.  I base 

this declaration upon my personal knowledge, as well as knowledge made available to me in the 

course of my official duties. 

Career Progression for  

4. The Army utilizes  throughout its formation to drive  

 

  Currently, there are approximately  serving on Active Duty.  The 

 

 billets are 

considered “non-deployable” because the officers are providing  

   Assignment to a “deployable” unit within 

the  community is not required. Indeed,  
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 within Army Forces Command (FORSCOM) units1 .  By way of 

example, I have spent 16 years as an Army , have been promoted through the ranks to 

Lieutenant Colonel, and        

5. Projecting out to October 2023, only about  

  Despite being assigned to operational units it  

  I am aware of only  

currently serving on active duty that have deployed to a combat theater or in support of combat 

operations.   Of these, the majority were not deployed as  and instead were utilized in 

another capacity outside of their primary area of concentrations (AOC).   

6.  The typical assignment pattern for  is to serve at a  

where they operate under the guidance of a more experienced 

practitioner and complete the requirements necessary for .   

Additionally, an  assignment provides opportunities for the to work in all aspects 

of  

 

, thus preparing the officer to advance to higher level 

leadership positions.  By contrast,  

 of 

Army policy and programs as well as .   These 

 must be able to operate independently and as a result, these positions tend to be filled 

by individuals with at least . 

Army Assignment Cycle 

7. Army dietitians are matched to assignments through participation in the Assignment 

 
1 FORSCOM is the largest United States Army command and provider of expeditionary, regionally 
engaged, campaign-capable land forces to combatant commanders. See 
https://www.army.mil/forscom#org-about. For  
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Interactive Module (AIM2) marketplace.  Assignment Market places are built to allow officers 

the widest choice and preference of assignments consistent with Army readiness requirements.   

Officers can view and rank all available positions in their marketplace.   Officers are instructed 

to “preference deep,” meaning they should rank all assignments in their marketplace.  Units can 

see when an officer has ranked them in the top 3 or 10% (whichever is greater) of assignments 

and view the officer’s AIM resume before submitting their final preferences.   After the 

marketplace closes, the career manager runs the Army Talent Alignment Algorithm (ATAA), a 

mathematical algorithm that matches the Solider to an assignment based on officer and unit 

preferences, to generate an initial assignment slate.  The slate is then reviewed for accuracy and 

assignment considerations.  Any deviations to the ATAA require justification and Director level 

approval.   

8. Medical Readiness Codes (MRC) do not play a significant role in the initial matching 

or slating of officers with units.  If an officer, who for example has a medical readiness code 

indicating they are “non-deployable,” is matched with a FORSCOM unit, the career manager 

will staff the assignment action to the appropriate higher level approval authority and/or 

process any applicable waivers.   

9. The individual referred to as B.J. in the Plaintiff’s May 3, 2023, motion participated 

in the AIM2 assignment marketplace in the  for reassignment between  

.  He ranked a total of 47 assignments, including FORSCOM units, and 

was matched with his number two preferred assignment.   He was not matched to his first-

choice assignment, a non-deployable position, because it had a higher market match to another 

officer (1:1).  His top-6 preferred assignments were all  assignments.  There was no 

consideration of B.J.’s MRC as part of this assignment process.  Any waiver requests would 

have been processed had B.J. been in fact matched with a FORSCOM unit.  Given his match 

with a  unit, which he had preferred over any FORSCOM unit, there was no need 

for any waiver processing.  

 In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the 
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foregoing is true and correct.  Executed this 1st day of June 2023. 

 

 

 

 LTC, SP 

 United States Army 
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