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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Helen Roe, a minor, by and through her parent 
and next friend Megan Roe; James Poe, a 
minor, by and through his parent and next 
friend Laura Poe; and Carl Voe, a minor, by 
and through his parent and next friend, Rachel 
Voe,  
 

Plaintiffs, 
 

v. 

Don Herrington, in his official capacity as 
Interim State Registrar of Vital Records and 
Interim Director of the Arizona Department of 
Health Services, 
 

Defendant. 
 

NO. 4:20-cv-00484-JAS 
 
DEFENDANT’S RESPONSE TO 
PLAINTIFFS’ MOTION TO 
QUASH SUBPOENA OR FOR A 
PROTECTIVE ORDER (DKT. 206) 
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Defendant submits this Response to Plaintiffs’ Motion to Quash Subpoena or For 

Protective Order (Dkt. 206.)  For the following reasons, Plaintiffs lack standing to move to 

quash subpoenas directed at their non-party experts or to seek a protective order under Fed. 

R. Civ. P. 26(c)(1).  Even if they had standing, Plaintiffs fail to meet their burden to establish 

that Defendant’s subpoenas should be quashed under Fed. R. Civ. P. 45(d)(3)(A) and/or 

that they are entitled to a protective order under Fed. R. Civ. P. 26(c)(1).  Plaintiffs’ Motion 

to Quash Subpoena or For a Protective Order should be denied, and Plaintiffs’ experts 

should be ordered to respond to the subpoenas.  

I. Relevant Background.  

The expert discovery deadline was on July 28, 2023.1  (See Dkt. 180.)  On July 17, 

2023, twelve days before the expert discovery deadline, Defendant served Subpoenas Duces 

Tecum on Plaintiffs’ experts, Dr. Daniel Shumer and Dr. Randi Ettner.  Pursuant to Fed. R. 

Civ. P. 45(a)(4), undersigned counsel provided Plaintiffs’ counsel with copies of these 

subpoenas prior to service.  The subpoenas set forth a compliance deadline of July 31, 2023.  

(See Dkt. 206-1 at 2–3; Dkt. 206-2 at 2–3.)  Prior to service of these subpoenas, Defendant 

had previously noticed Dr. Shumer’s deposition for July 20, 2023 (Dkt. 204), and Dr. 

Ettner’s deposition for July 26, 2023 (Dkt. 203). (See also Exhibit 1, correspondence 

exchanged between counsel, at 3–6.)  

At Dr. Shumer’s deposition on July 20, Plaintiffs’ counsel Rachel Berg informed 

defense counsel Dan Struck that Plaintiffs’ experts would not be responding to either 

subpoena and that Plaintiffs would be filing a motion to quash.  (Ex. 1 at 2.)  Ms. Berg 

stated that it was Plaintiffs’ position that discovery had closed, and that Plaintiffs’ experts 

 
1 Defendant moved for an extension of all remaining deadlines, including the expert 

discovery deadline, on July 27, 2023, pending the Court’s ruling on Plaintiffs’ Motion to 
Quash and Motion for Class Certification.  (Dkt. 207.)  That Motion has been fully briefed 
and is awaiting disposition.  (Dkt. 208, 209.)  Plaintiffs’ Motion to Quash, which was filed 
before Defendant’s Motion to Extend, preemptively argues that the Court should deny 
Defendant’s request for an extension of deadlines.  (See Dkt. 206.)  Because the parties’ 
briefing on the Motion to Extend is pending, all argument regarding Plaintiffs’ opposition 
to an extension of the remaining deadlines in their Motion to Quash is improper and should 
be disregarded.   
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were not required to respond to the subpoenas.  (Id.)  By correspondence dated July 24, Mr. 

Struck requested documents responsive to the subpoenas, and reserved Defendant’s right to 

re-depose Dr. Shumer based upon Plaintiffs’ refusal to produce responsive documents.  (Id.)  

Ms. Berg responded on July 25, stating again that Plaintiffs would be filing a motion to 

quash, as the subpoenas served were untimely because they provided a July 31 compliance 

deadline.  (Ex. 1 at 1–2.)   At no time during these communications did Plaintiffs indicate 

that the compliance timeframe was otherwise unreasonable, that the documents requested 

were irrelevant, or that their experts could not comply with the subpoena due to undue 

burden and/or overbreadth.  (Id.)  Plaintiffs filed their Motion to Quash.  (Dkt. 206.)   

Later that day, defense counsel sent correspondence to Plaintiffs’ counsel, indicating 

that Defendant provided a two-week response deadline as a courtesy since the rule does not 

set out a specific timeframe, and that the July 31 response deadline inadvertently fell outside 

the expert discovery window by one business day, which could have been remedied by an 

informal discussion between counsel rather than motions practice.  (Ex. 1 at 1.)  Defendant 

agreed to proceed with Dr. Ettner’s deposition the following day, but reiterated his position 

that the subpoenas were timely, and reserved the right to re-depose Plaintiffs’ experts 

pending the outcome of the motion to quash and/or the documents produced in response to 

the subpoenas.  (Id.)  Aside from informal communications between the parties, Plaintiffs 

never requested a meet and confer to discuss, or attempt to resolve, these issues. 

On July 31, Plaintiffs served Non-Party Dr. Randi Ettner’s Responses and Objections 

to Defendant Don Herrington’s Subpoena and Non-Party Dr. Daniel Shumer’s Responses 

and Objections to Defendant Don Herrington’s Subpoena.  (See Dkt. 209; see also Exhibit 

2, Non-Party Dr. Randi Ettner’s Responses and Objections to Defendant Don Herrington’s 

Subpoena; Exhibit 3, Non-Party Dr. Daniel Shumer’s Responses and Objections to 

Defendant Don Herrington’s Subpoena.)  Both documents are 26 pages long and contain 

voluminous general boilerplate and specific objections presumably prepared by Plaintiffs’ 

counsel.  (See Ex. 2–3.)  Drs. Shumer and Ettner did not substantively respond to any request 

but indicated that they are “willing to meet and confer” regarding the requests in the event 
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the Court denies Plaintiffs’ Motion to Quash.  (Id.) 

II. Plaintiffs Lack Standing to Move to Quash Subpoenas Directed at Non-Parties. 

Generally, only the third-party served with a subpoena has standing to move to quash 

it.  Salazar v. Driver Provider Phoenix LLC, No. CV-19-05760, PHX-SMB, 2022 WL 

9408596, at *2 (D. Ariz. Oct. 14, 2022).  In some circumstances, “[a] party has standing to 

challenge a subpoena served on [a third-party] only if the party can show it has a personal 

right or privilege regarding the subject matter of the subpoena.”  Blotzer v. L-3 Commc’ns 

Corp., 287 F.R.D. 507, 509 (D. Ariz. 2012).  A party can show a personal right or privilege 

through “information which could expose the moving party to annoyance, embarrassment, 

oppression, or undue burden or expense.”  Salazar, 2022 WL 9408596, at *2.  But an 

objecting party must show that their own information is at risk, not merely the third-party’s.  

Id.  Moreover, “a party’s objection that the third-party subpoena ‘seeks irrelevant 

information or imposes an undue burden on the nonparty are not grounds in which a party 

has standing to move to quash a subpoena issued to a non-party.’” Id. (quoting G.K. Las 

Vegas Ltd. P’ship v. Simon Prop. Grp., Inc., No. 2:04-CV-01199-DAE-GWF, 2007 WL 

119148, at *3 (D. Nev. Jan. 9, 2007)).  

Here, only Plaintiffs’ experts, not Plaintiffs, have standing to move to quash the 

subpoenas.  Plaintiffs have not claimed any privilege in the information sought, or that they 

have a personal right to it.  They have not alleged that their own private information is 

somehow at risk of being produced, or that they would face annoyance, embarrassment, 

oppression, or undue burden or expense.  Nor could they, as both subpoenas request 

documents and information related to Plaintiffs’ experts’ qualifications, experiences, 

opinions, and communications with Plaintiffs’ counsel, and any documents produced that 

tangentially involve Plaintiffs were likely already disclosed and/or produced by Plaintiffs 

in this lawsuit.  (See Dkt. 206-1 at 6–10; Dkt. 206-2 at 6–10.)  And Plaintiffs’ general 

assertions that the subpoenas are unduly burdensome, disproportionate, and/or irrelevant, 

are not arguments Plaintiffs have standing to make.  See Salazar, 2022 WL 9408596, at *2 

(finding defendants lacked standing to raise objections to subpoena directed at third-party 
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because there was no evidence that subpoena was issued to cause defendants’ 

embarrassment, annoyance, and/or oppression, and defendants could not object to 

subpoena’s relevancy or undue burden).  Thus, Plaintiffs lack standing to move to quash 

the subpoenas served on Plaintiffs’ non-party experts, and their Motion to Quash should be 

denied on this basis alone.  Id.  

III. Plaintiffs’ Motion to Quash Should Be Denied.  

Even if Plaintiffs have standing to move to quash the subpoenas, they fail to 

demonstrate that the subpoenas are untimely or that they would subject a person to undue 

burden under Fed. R. Civ. P. 45(d)(3)(A).  Rule 45(d)(3)(A) requires a court to quash or 

modify a subpoena that, “(i) fails to allow a reasonable time to comply; (ii) requires a person 

to comply beyond the geographical limits specified in Rule 45(c); (iii) requires disclosure 

of privileged or other protected matter, if no exception or waiver applies; or (iv) subjects a 

person to undue burden.”  Fed. R. Civ. P. 45(d)(3)(A).  The party moving to quash a 

subpoena bears the burden of persuasion, while the party issuing the subpoena must 

demonstrate that the discovery sought is relevant.  Airbus DS Optronics GmbH v. Nivvisys 

LLC, No. CV-14-02399-PHX-JAT, 2015 WL 3439143, at *11 (D. Ariz. May 28, 2015).  

A. Defendant’s Subpoenas Were Timely.  

It is undisputed that Defendant served expert subpoenas on July 17, 2023, twelve 

days prior to the expert discovery deadline on July 28, 2023.  It defies logic that subpoenas 

served prior to the expert discovery cutoff could be deemed “plainly untimely” as Plaintiffs 

suggest.  (Dkt. 206 at 2.)  Indeed, Rule 45 does not specify how much time must be allowed 

between service of a subpoena and the subpoena’s compliance date, but states only that the 

subpoena must allow for a “reasonable time” to comply based on the underlying 

circumstances of the case and the documents requested.  Roadrunner Intermodal Servs., 

LLC v. T.G.S. Transportation, Inc., No. 117CV01056DADBAM, 2017 WL 4844381, at *2-

3 (E.D. Cal. Oct. 26, 2017); see also Fed. R. Civ. P. 45.  “Service of subpoenas at least 10 

days before the deposition or production is customary, but not mandatory.”  Bonzani v. 

Shinseki, No. 2:11-CV-00007-EFB, 2014 WL 2521849, at *4 (E.D. Cal. June 4, 2014).  
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The crux of Plaintiffs’ Motion to Quash is that the subpoenas are untimely; not 

because they failed to allow a reasonable time to comply, but because they provided a 

compliance deadline of July 31. 2023.  (See Dkt. 206 at 4.)  But Plaintiffs’ experts’ 

obligations to respond to subpoenas are not nullified simply because an arbitrary response 

deadline fell one business day outside the expert discovery window, and Plaintiffs have 

failed to provide applicable authority supporting this position.2  Tellingly, even if a July 28 

compliance deadline was provided, Plaintiffs do not argue that the subpoenas failed to allow 

a reasonable time to comply pursuant to Rule 45(d)(3)(A)(i).   

Rather than attempt to make a good faith effort to respond and to demonstrate how 

their experts could not reasonably comply with the timeframe, Plaintiffs’ counsel simply 

instructed their experts not to respond at all.3  (See Ex. 1 at 1–2.)  Had Plaintiffs requested 

additional time to comply with the subpoena, Defendant would have been amenable to an 

extension. But instead of working towards a solution, Plaintiffs filed their Motion.  See 

Century Int’l Arms Inc. v. XTech Tactical LLC, No. CV-18-03404-PHX-GMS, 2020 WL 

224361, at *3 (D. Ariz. Jan. 15, 2020) (finding third party, who offered no evidence 

suggesting they even attempted to comply with the subpoena, failed to establish that original 

ten-day subpoena compliance deadline, even coupled with seven-day extension, was 

unreasonable). 

Indeed, Defendant served the subpoenas within the expert discovery period, and 
 

2 This is not a case where Defendant served subpoenas on the expert discovery 
deadline, which is what apparently occurred in United States v. Town of Colorado City, No. 
3:12-cv-08123-HRH, Doc. No. 518 (D. Ariz. Oct. 27, 2014), or two days prior to the 
discovery deadline with a compliance deadline outside of the discovery window, which is 
what occurred in Brown v. Deputy No. 1, Civil No. 12-CV-1938-GPC (BGS), 2014 WL 
842946 (S.D. Cal. Mar. 4, 2014).  Plaintiffs’ reliance on these cases are inapposite.  (Dkt. 
206 at 3.)   

3 On July 31, instead of substantively responding to the subpoenas, Plaintiffs served 
extensive objections to the subpoenas, both of which were 26 pages long.  (See Dkt. 209; 
see also Ex. 2–3.)  Drs. Shumer and Ettner could have substantively responded to the 
subpoenas in the time it took them to draft their extensive objections.  
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allowed fourteen days to comply.  The subpoenas were timely, and Defendant provided 

Plaintiffs’ experts with a reasonable time to comply.4  See Roadrunner, 2017 WL 4844381, 

at *3 (finding 14-day subpoena compliance date was reasonable); Bonzani, 2014 WL 

2521849, at *4 (E.D. Cal. June 4, 2014) (finding 14-day subpoena response time was 

reasonable but recognizing that “Rule 45 specifically contemplates circumstances where 

the response time might be less.”).  Plaintiffs’ Motion to Quash based on untimeliness 

should be denied.  

B. Plaintiffs Have Failed to Demonstrate Undue Burden, Overbreadth, or 
Irrelevance.  

As stated above, Plaintiffs cannot assert a relevance, overbreadth, and/or undue 

burden objection on behalf of their experts.  Salazar, 2022 WL 9408596, at *2.  Even if 

they could, a party moving to quash bears the burden of establishing a subpoena is unduly 

burdensome.  F.D.I.C. v. Garner, 126 F.3d 1138, 1146 (9th Cir. 1997).  That burden is a 

heavy one.  See In re Yassai, 225 B.R. 478, 483-84 (Bankr. C.D. Cal. 1998) (movants failed 

to meet their burden in demonstrating an undue burden by failing to present evidence 

pertaining to the time, cost, or inconvenience entailed in responding to subpoenas).  

Here, Plaintiffs claim that the subpoenas contain “expansive form document 

requests” that are unduly burdensome and disproportionate.  (Dkt. 206 at 2-3.)  Aside from 

this general assertion, however, Plaintiffs’ Motion is devoid of explanation demonstrating 

the purported burden Drs. Shumer or Ettner would face by responding to these subpoenas.  

The Motion does not contain a single mention of cost, time, and/or inconvenience.   Nor 

could it, as the items requested relate to Plaintiffs’ experts’ qualifications, experiences, 

opinions, and communications with Plaintiffs’ counsel under Fed. R. Civ. P. 26(b)(4)(C), 

which are relevant and discoverable, and are typically requested during expert discovery in 

 
4 Plaintiffs claim that Defendant failed to provide “good cause” for the allegedly 

delayed subpoenas during the parties’ discussions and cite Fed. R. Civ. P. 16(b)(4) in 
support of this proposition.  (Dkt. 206 at 2.)  The “good cause” standard contained in Rule 
16(b)(4) applies to scheduling orders, not parties’ discussions regarding the timeliness of 
subpoenas served to non-parties under Rule 45.  
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civil lawsuits.  (See Dkt. 206-1 at 6–10; Dkt. 206-2 at 6–10.)  The documents requested 

would not, as Plaintiffs contend, be “useless” to Defendant.  Rather, these documents will 

likely be used as evidence (including impeachment evidence) at the summary judgment 

stage and at trial.  Moreover, the documents requested, to the extent they exist, should be in 

the possession of Plaintiffs’ experts and readily available to them.  Indeed, Plaintiffs’ expert 

Dr. Randi Ettner, testified that she could easily bring up and review documentation on her 

computer during her deposition.  Thus, Plaintiffs’ Motion falls woefully short of 

establishing irrelevance, overbreadth, and/or undue burden.  See F.D.I.C. v. Garner, 126 

F.3d at 1146 (“Although the FDIC’s requests are extensive, we cannot hold that the 

subpoenas are overbroad or unduly burdensome absent a showing by Appellants of 

additional support for this position.”).  Plaintiffs’ Motion to Quash based on undue burden, 

overbreadth, and/or relevance should be denied.  

C. Plaintiffs Lack Standing to Move for a Protective Order and Their 
Request for a Protective Order is Procedurally Deficient.  

Pursuant to Fed. R. Civ. P. 26(c)(1), a party from whom discovery is sought may 

move for a protective order, and the court may, upon good cause shown, issue an order to 

protect a party or person from annoyance, embarrassment, oppression, or undue burden or 

expense.  “For good cause to exist, the party seeking protection bears the burden of showing 

specific prejudice or harm will result if no protective order is granted.”  Phillips ex rel. 

Estates of Byrd v. General Motors Corp., 307 F.3d 1206, 1210–11 (9th Cir. 2002).  And, a 

motion for protective order “must include a certification that the movant has in good faith 

conferred or attempted to confer with other affected parties in an effort to resolve the dispute 

without court action.”  Fed. R. Civ. P. 26(c)(1).   

At the outset, Plaintiffs’ Motion fails to include a certification showing that they 

conferred or attempted to confer with Defendant in good faith in an effort to resolve the 

dispute without court action.  Id.  Plaintiffs’ failure to do so is fatal to their request for a 

protective order under both Fed. R. Civ. P. 26(c)(1) and Local Rule 7.2(j).  See So v. Land 

Base, LLC, No. CV 08-03336 DDP (AGRx); 2009 WL 2407954, at *2 (C.D. Cal. Aug. 4, 
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2009) (denying defendant’s motion for protective order as procedurally deficient where he 

failed to include a good faith certification under Rule 26(c)(1)); see also LRCiv 7.2(j) (“No 

discovery motion will be considered or decided unless a statement of moving counsel is 

attached thereto certifying that after personal consultation and sincere efforts to do so, 

counsel have been unable to satisfactorily resolve the matter. Any discovery motion brought 

before the Court without prior personal consultation with the other party and a sincere effort 

to resolve the matter, may result in sanctions.”).  Plaintiffs’ request for a protective order 

should be denied as procedurally deficient on this basis alone.  

Nevertheless, a party can move for a protective order “in regard to a subpoena issued 

to a non-party if it believes its own interests are jeopardized by discovery sought from a 

third party and has standing under Rule 26(c) to seek a protective order regarding subpoenas 

issued to non-parties which seek irrelevant information.”  In re REMEC, Inc. Sec. Litig., 

No. CIV 04CV1948 JLS AJB, 2008 WL 2282647, at *1 (S.D. Cal. May 30, 2008); see also 

SiteLock LLC v. GoDaddy.com LLC, No. CV-19-02746-PHX-DWL, 2023 WL 4661842, at 

*7, n.12 (D. Ariz. July 20, 2023) (“The protective order mechanism is appropriate so long 

as the party is asserting its own interests—e.g., its interest in keeping the scope of discovery 

reasonable—rather than the interests of the subpoena target.”).  A party, however, does not 

have standing to seek a protective order that equates to a quashing of subpoenas directed to 

others.  See KeyBank Nat’l Ass’n v. Neumann Dermatology LLC, No. CV-21-00133-PHX-

JJT, 2022 WL 11861411, at *2 (D. Ariz. Jan. 3, 2022).   

Plaintiffs do not have standing to seek a protective order because they are not the 

parties “from whom discovery is sought” within the plain meaning of Fed. R. Civ. P. 

26(c)(1). See id. (finding that defendants lacked standing to move for a protective order 

under Rule 26(c)(1) because they were not parties from whom the discovery was sought 

where subpoenas were directed at third parties).  Nor do Plaintiffs have standing to seek a 

protective order that equates to a quashing of subpoenas directed at their experts.  Id.  

 Even if they had standing, Plaintiffs’ Motion mentions “protective order” only once 

in the substantive portion of the motion. (See Dkt. 206 at 5.)  Their Motion falls woefully 
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short of establishing that their interests are somehow jeopardized by the information sought 

in the subpoenas.  See KeyBank, 2022 WL 11861411, at *2 (“[T]he mere fact that 

information harmful to a party’s claim or defense might emerge from such a third party 

subpoena does not constitute ‘jeopardized interests[.]’”).  And, as stated above, Plaintiffs 

cannot assert relevance, undue burden, and/or overbreadth objections on their experts’ 

behalf.  Salazar, 2022 WL 9408596, at *2.  Accordingly, Plaintiffs’ vague request for a 

protective order should be denied. 

IV. Conclusion.  

For the foregoing reasons, Plaintiffs’ Motion to Quash Subpoena or For a Protective 

Order should be denied, and Plaintiffs’ experts should be ordered to respond to the 

subpoenas in full. 

 
DATED this 8th day of August, 2023. 

 
 
 

STRUCK LOVE BOJANOWSKI & ACEDO, PLC 

By  /s/ Dana M. Keene 
Daniel P. Struck 
Nicholas D. Acedo 
Dana M. Keene 
3100 West Ray Road, Suite 300 
Chandler, Arizona 85226 
 
KRIS MAYES 
ATTORNEY GENERAL 
Patricia Cracchiolo LaMagna 
Aubrey Joy Corcoran 
Assistant Attorneys General 
1275 West Washington Street 
Phoenix, AZ 85007 
 
Attorneys for Defendant 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Helen Roe, a minor, by and through her parent 
and next friend Megan Roe; James Poe, a 
minor, by and through his parent and next 
friend Laura Poe; and Carl Voe, a minor, by 
and through his parent and next friend, Rachel 
Voe,  
 

Plaintiffs, 
 

v. 

Don Herrington, in his official capacity as 
Interim State Registrar of Vital Records and 
Interim Director of the Arizona Department of 
Health Services, 
 

Defendant. 
 

NO. 4:20-cv-00484-JAS 
 
[PROPOSED] ORDER DENYING 
PLAINTIFFS’ MOTION TO 
QUASH SUBPOENA OR FOR A 
PROTECTIVE ORDER (DKT. 206) 

 

After reviewing Defendant’s Response to Plaintiffs’ Motion to Quash Subpoena or 

for a Protective Order, and good cause appearing, it hereby ordered denying Plaintiffs’ 

Motion to Quash Subpoena or for a Protective Order. 
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