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INTRODUCTION

On September 11, 2023, Plaintiffs filed their Petition for Rehearing
En Banc, explaining why this Court’s decision to vacate the preliminary
injunction issued by the District Court conflicts with prior decisions of
the Supreme Court and this Circuit. Defendants acknowledge that, under
the Federal Rules of Appellate Procedure, Plaintiffs’ filing of that petition
automatically stays issuance of this Court’s mandate until such time as
this Court completes its consideration of the petition. In addition, this
Court has issued an order withholding issuance of the mandate in
Defendants’ appeal. See Eknes-Tucker v. Governor of the State of
Alabama, No. 22-1107, Doc. 132 (11th Cir. Sept. 15, 2023). Nonetheless,
Defendants moved the District Court to stay the preliminary injunction
while Plaintiffs’ motion for rehearing en banc is pending. See Defs’ Time-
Sensitive Mot. To Stay Preliminary Injunction, Doc. 313. The District
Court rejected that request, explaining that it “is not obliged to rush the
judicial process for the State’s benefit” and stating that the preliminary
injunction will remain in effect “unless and until” this Court issues its
mandate. Order Denying Defs’ Mot. for Stay, Doc. 368 at 5; see Tr. 40, 42-

44.
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The Federal Rules of Appellate Procedure establish a clear timeline
for when appellate decisions become effective. When an appeals court
panel decision is issued, the Federal Rules provide that the mandate will
issue “7 days after the time to file a petition for rehearing expires, or 7
days after entry of an order denying a timely petition for panel rehearing,
petition for rehearing en banc, or motion for stay of mandate, whichever
1s later.” Fed. R. App. P. 41(b). The reason for this automatic delay in
1ssuing the mandate is clear: “[u]nless otherwise expressly provided, the
effect of granting a rehearing en banc is to vacate the panel opinion and
the corresponding judgment.” 11th Cir. R. 35-10. The automatic delay
ensures that the district court does not take action in reliance on the
panel opinion while a request for rehearing en banc is pending and
further review by the Court of Appeals remains possible. Defendants
sought to circumvent that process by requesting that the lower court
apply this Court’s decision prematurely—while Plaintiffs’ petition for
rehearing remains pending and despite this Court’s express order
withholding the mandate.

Defendants’ motion was correctly denied by the District Court, and

now they request the same of this Court. Repeating the same arguments
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they made before the lower court, Defendants still fail to cite a single
authority where either this Circuit or its sister circuits have granted a
motion to stay pending en banc review of a preliminary injunction. Nor
do Defendants point to any Court of Appeals decision that has required
enforcement of a panel’s judgment in the same case prior to the issuance
of its mandate and while that decision was pending en banc review. The
lack of authority to support Defendants’ position is telling. To grant such
premature relief would disrupt the orderly resolution of appeals and
invite conflicting rulings in the district and appellate court before en banc
consideration is concluded.

Defendants ask this Court to depart from the ordinary procedures
applicable to each of the more than 50,000 appeals that are filed each
year in the federal court system! and immediately provide them the relief
they seek in their appeal even before that appeal is concluded. This Court
should decline this invitation, particularly where Defendants offer no
reason why the particular facts and circumstances of this case require an

exception from procedures that have governed appellate review in the

1 See United States Courts, Appellate Courts and Cases — Journalist’s
Guide, available at https://www.uscourts.gov/statistics-
reports/appellate-courts-and-cases-journalists-guide.
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federal system for many decades. By contrast, Plaintiffs would suffer
severe and irreparable harm if the ordinary process of appellate review
is circumvented in the manner Defendants suggest. As the District Court
found in granting the preliminary injunction, the Minor Plaintiffs will
suffer severe harm if they are deprived of established treatments for
gender dysphoria. Those same considerations weigh strongly against the
Court granting the extraordinary relief Defendants seek, which would
deprive Plaintiffs of procedures and protections that have been developed
to ensure that all litigants are guaranteed fair treatment and that the
appellate review process proceeds in an orderly manner. The Court
should deny Defendants’ motion and permit the appellate process to

proceed as normal.

ARGUMENT

I. Defendants’ request for a stay disturbs the orderly process
of appellate review and undermines principles of judicial
economy.

When an appeals court panel decision is issued, the Federal Rules
provide that the mandate will issue “7 days after the time to file a petition
for rehearing expires, or 7 days after entry of an order denying a timely
petition for panel rehearing, petition for rehearing en banc, or motion for

stay of mandate, whichever is later.” Fed. R. App. P. 41(b). Despite these

1
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clear procedures, Defendants seek to bypass the Federal Rules and obtain
the relief that their appeal seeks immediately, before the appellate
process 1s concluded. Their motion offers no legitimate reason for the
Court to depart from the rules in this manner. Defendants cite to the fact
that a published panel decision is precedential even before a mandate is
1ssued, but they offer no reason why the precedential effect of a decision
should be used to circumvent the normal process of appellate review and
require immediate enforcement of the panel’s judgment before this
Court’s review of the appeal has concluded.

The principal authority on which Defendants rely, Martin v.
Singletary, 965 F.2d 944, 945 n.1 (11th Cir. 1992), does not assist them.
In that case, which concerned a habeas corpus petition, this Court relied
on its precedential decision in Johnson v. Singletary, 938 F.2d 1166 (11th
Cir. 1991), an appeal of a habeas petition filed by a different prisoner. At
the time that Martin was before this Court, a petition for en banc review
was pending in Johnson and the mandate had not yet issued. The Martin
court held that although the mandate in the previous appeal had not
issued, this Court’s earlier decision was nonetheless precedential for

purposes of the later appeal. See id.
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Martin does not support Defendants’ position. Unlike Martin, this
case does not involve the application of an appellate decision as precedent
In a separate, subsequent case. To the contrary, Defendants ask this
Court to provide the relief that is sought in their appeal in the same case,
and to do so before appellate review is completed. Doing so would both
thwart the intent of the Federal Rules and undermine considerations of
judicial economy.

Under Defendants’ proposal, any litigant who succeeds in obtaining
a decision from an appellate panel vacating a preliminary injunction may
then ignore the Federal Rules and their provisions concerning petitions
for rehearing en banc and simply return to the panel to demand
immediate relief. Defendants argue that to wait for the conclusion of the
appellate review process would lead to “absurdities” because they are
“unable to take advantage of the precedent [they] had fought for” while
other courts in this Circuit remain at liberty to apply this panel’s ruling.
Defendants-Appellants Mot. at 9. But it is Defendants’ proposal that
would lead to “absurdities” because if rehearing en banc is granted and
the panel decision is automatically vacated, see 11th Cir. R. 35-10, the

party that originally obtained the injunction would then have the right
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to demand that the injunction be restored while en banc reconsideration
proceeds. The Federal Rules provide the clear process outlined above
precisely to avoid such dueling back-and-forth motions while a petition
for rehearing en banc remains pending. The Court should reject
Defendants’ plea to replace the Federal Rules with this new norm, with
the attendant proliferation of needless motion practice on lower and
appellate court dockets.

The other cases on which Defendants rely also do not support their
position. In Koe v. Carlson, No. 1:23-cv-2904-SEG, Doc. 119 (N.D. Ga.
Sept. 5, 2023), the court granted a stay pending appeal, as specifically
authorized by Federal Rule of Appellate Procedure 8, before any
meaningful appellate review of its preliminary injunction had
commenced. And in Doe v. Thornbury, No. 23-cv-230, Doc. 79 (W.D. Ky.
July 14, 2023), the court likewise granted a stay at the outset of the
appeal in response to an order from the Sixth Circuit requiring a stay
pending appeal in a similar case. In this case, no stay pending appeal was
sought or obtained at the outset of Defendants’ appeal.

Defendants argue that because the Koe and Thornbury stays were

ordered before a mandate was issued, they can similarly seek a stay here.
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This 1ignores the clear difference between the procedurally proper Fed.
App. R. 8 motions in Koe and Thornbury and the belated motion for a stay
that Defendants have filed after the disposition of their appeal and before
the mandate issues. Defendants should not be permitted to seek a stay
at the eleventh hour in order to sidestep the timeline for issuance of the
mandate provided in the Federal Rules.

II. Defendants have failed to establish that they will suffer

irreparable harm absent a stay of an injunction that has
been in place for over a year.

Defendants’ motion also fails on its merits. With respect to
likelihood of success on the merits, Plaintiffs’ Petition for Rehearing En
Banc carefully explains why the panel’s decision conflicts with Supreme
Court and Eleventh Circuit precedent and should be reconsidered.
Defendants’ implication that the petition was filed solely for delay or
other improper purposes is utterly baseless. Indeed, both Defendants and
the panel acknowledge that this case presents constitutional issues of
“utmost 1importance” as it involves “the safety and well-being of the
children of Alabama.” Mot. at 1 (citing Eknes-Tucker v. Gov. of Ala., 80

F.4th 1205, 1231 (11th Cir. 2023)). Moreover, any suggestion that the
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petition was filed for purposes of delay is belied by the fact that Plaintiffs
filed it well ahead of their deadline to do so. See 11th Cir. R. 35-2.

Furthermore, Defendants have not made the showing necessary
to establish that they would suffer irreparable harm due to any delay
that may result from this Court’s consideration of the petition for
rehearing en banc. Any such claim of harm is undermined by Defendants’
failure to seek a stay of the Court’s preliminary injunction at the outset
of their appeal. Cf. Ultracashmere House, Ltd. v. Meyer, 664 F.2d 1176,
1179 (11th Cir. 1981), overruled on another point by Baltin v. Alaron
Trading Corp., 128 F.3d 1466, 1469 n.8 (11th Cir. 1997) (affirming
district court’s denial of stay of state court proceedings under Anti-
Injunction Act considering party’s “delay in seeking a stay until the state
court had adjudicated all issues except the amount of damage”).

The preliminary injunction has been in effect since May 2022. A
stay pending appeal “seeks to maintain the status quo pending a final
determination on the merits of the suit.” New Georgia Project v.
Raffensperger, 976 F.3d 1278, 1289 (11th Cir. 2020) (citing Ruiz v. Estelle,
650 F.2d 555, 565 (5th Cir. 1981)). A stay at this point would significantly

disrupt the status quo that has existed for over 18 months.
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The claimed harms Defendants now assert are exactly the same
harms they asserted at the time the injunction was entered. At no point
were these harms sufficient to compel Defendants to move for a stay
pending appeal in either this Court or the District Court before this Court
issued its ruling in August of this year. Defendants’ dilatory response to
the preliminary injunction strongly undermines any of their allegations
of irreparable harm absent a stay. See Wreal, LLC v. Amazon.com, Inc.,
840 F.3d 1244, 1248 (11th Cir. 2016) (holding that even a few months of
delay in seeking a preliminary injunction “militates against a finding of
irreparable harm”). Defendants have failed to demonstrate that they will
suffer any new harm that was not present when the appeal commenced
because of the additional delay needed for en banc consideration. The
preexisting harms that Defendants have alleged are not the sort of
imminent and irreparable harms that necessitate the urgent
intervention that Defendants now belatedly request. Id.

In any event, any harm that Defendants will suffer because of their
inability to enforce the Treatment Ban while the motion for rehearing en
banc is pending are far outweighed by the irreparable harm Plaintiffs

will suffer if they are unable to receive continued medical care. Following

10
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a three-day evidentiary hearing on Plaintiffs’ motion for preliminary
injunction, the District Court found the record to show that “without
transitioning medications, Minor Plaintiffs will suffer severe medical
harm, including anxiety, depression, eating disorders, substance abuse,
self-harm, and suicidality,” as well as “significant deterioration in their
familial relationships and educational performance.” Eknes-Tucker v.
Marshall, 603 F. Supp. 3d 1131, 1150 (M.D. Ala. 2022). Given the gravity
of those harms, the Court should reject Defendants’ invitation to
circumvent the appellate process and should ensure that Plaintiffs retain
the benefit of procedural protections that have been established for
appellate review to proceed in a manner that promotes fairness, stability,

and certainty for all parties.

11
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CONCLUSION

For the foregoing reasons, Plaintiffs’ respectfully request that the
Court deny Defendants’ motion.

Respectfully submitted,
s/ Jeffrey P. Doss

12
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