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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

TERRE HAUTE DIVISION 
 

B.E. and S.E., minor children by their   ) 
mother, legal guardian, and next friend, L.E.,  ) 
       ) 
  Plaintiffs,     ) 
       ) 
  v.      ) No. 2:21-cv-415-JRD-MG 
       ) 
VIGO COUNTY SCHOOL CORPORATION; ) 
PRINCIPAL, TERRE HAUTE NORTH HIGH ) 
SCHOOL, in his official capacity,   ) 
       ) 
  Defendants.    ) 
 
 

Expert Declaration of Janine M. Fogel, M.D., C.C.F.P., A.B.F.M. 
 
Preliminary Statement 
 
1. I have been retained by counsel for the plaintiffs as an expert in connection with 

the above-captioned litigation. I have actual knowledge of the matters stated in this 

declaration. 

2. Attached to this declaration is my current curriculum vitae. As noted, I am 

currently the Medical Director of the Gender Health Program at the Eskenazi Health 

Outpatient Center in Indianapolis. 

3. I was licensed to practice medicine in Indiana in 1996 

4. I have extensive experience in providing medical care for persons who are 

transgender. I have treated more than 750 persons who are transgender. I provide 
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primary care and hormone therapy and work with adolescents and adult transgender 

patients.  

5. The Gender Health Program also provides surgical options for transgender 

patients through University Gender Affirmation Surgery. 

6. In preparing this declaration I have relied on my knowledge obtained from years 

of experience in the field, as set out in my curriculum vitae. The materials I have relied 

upon in preparing this declaration are the same types of materials that experts in my field 

of study regularly rely upon when forming opinions on the subject. I am also familiar 

with literature in this area. I recently reviewed a survey of 73 studies on transgender 

issues published by the WHAT WE KNOW SITE of Cornell University entitled What does the 

scholarly research say about the effect of gender transition on transgender well-being?, available 

at https://whatweknow.inequality.cornell.edu/topics/lgbt-equality/what-does-the-

scholarly-research-say-about-the-well-being-of transgender-people/. This is a thorough 

review of peer-reviewed articles focusing on gender transition in cases of gender 

dysphoria.  I have also reviewed the complaint that was filed in this case. I have not yet 

reviewed the medical records of the plaintiffs, but I will when they are delivered to me. I 

have not testified as an expert at trial or in a deposition in the last four years.  

7. I am being compensated for my services at the rate of $500 an hour for review of 

records and preparation of any reports or declarations. However, I am only charging a 

fee for those services for blocks of time greater than 30 minutes. I will charge $500 an hour 

for deposition and trial testimony. My compensation does not depend on the outcome of 

this litigation, the opinions I express, or the testimony I provide. 
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Gender identity and gender dysphoria 

8. Gender identity is a recognized medical concept that refers to one’s sense of 

belonging to a particular gender. 

9. Typically, gender identity matches the anatomical features that a person is born 

with. A person born with a vagina, uterus, and ovaries identifies as female, while a person 

born with a penis and testes identifies as male. 

10. However, a transgender individual has a gender identity that differs from the sex 

assigned at birth. This gives rise to a conflict between the person’s assigned at birth 

gender and the person’s gender identity, which is diagnosed as “gender dysphoria.” 

11. For many persons with gender dysphoria this conflict may arise at a very young 

age. 

12. Gender dysphoria, formerly referred to as “gender identity disorder” is a 

recognized condition codified in the American Psychiatric Association’s Diagnostic and 

Statistical Manual of Mental Disorders (DSM-V) at 302.85 and the World Health 

Organization’s International Classification of Diseases (“ICD”) 11 at HA 60-62 (effective 

January 1, 2022). These are both standard classifications of mental and physical disorders. 

13. The DSM-V at 302.85, establishes the following well-accepted criteria for the 

diagnosis of gender dysphoria in adolescents and adults: 

A.  A marked incongruence between one’s experienced/expressed gender and 
assigned gender, of at least 6 months duration, as manifested by at least two of the 
following:  

 
1.  A marked incongruence between one’s experienced/expressed 
gender and primary and/or secondary sex characteristics (or in young 
adolescents, the anticipated sex characteristics).  
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2.  A strong desire to be rid of one’s primary/and or secondary sex 
characteristics because of a marked incongruence with one’s experienced/ 
expressed gender (or in young adolescents, a desire to prevent the 
development of the anticipated secondary sex characteristics).  
 
3.  A strong desire for the primary and /or secondary sex characteristics 
of the other gender.  
 
4.  A strong desire to be of the other gender (or some alternative gender 
different from one’s assigned gender).  

 
5.  A strong desire to be treated as the other gender (or some alternative 
gender different from one’s assigned gender).  

 
6.  A strong conviction that one has the typical feelings and reactions of 
the other gender (or some alternative gender different from one’s assigned 
gender).  

 
B.  The condition is associated with clinically significant distress or 

impairment in social, occupational, or other important areas of functioning.  

14. ICD-11 utilizes the terms “gender incongruence of adolescence and adulthood” 

(HA 60) and “gender incongruence of childhood” (HA 61). Gender incongruence of 

adolescence or adulthood, HA 60 in ICD-11, is described as: 

Gender Incongruence of Adolescence and Adulthood is characterised by a 
marked and persistent incongruence between an individual´s experienced 
gender and the assigned sex, which often leads to a desire to ‘transition’, in 
order to live and be accepted as a person of the experienced gender, through 
hormonal treatment, surgery or other health care services to make the 
individual´s body align, as much as desired and to the extent possible, with 
the experienced gender. The diagnosis cannot be assigned prior the onset 
of puberty. Gender variant behaviour and preferences alone are not a basis 
for assigning the diagnosis. 
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15.  “Gender incongruence of adolescence and adulthood” described in ICD-11 is the 

same as “gender dysphoria” as set out in the DSM-V. The term “gender dysphoria” is 

used in the United States consistent with the DSM-V and that term will be used here.  

16. Gender dysphoria is a serious condition as persons with gender dysphoria may 

often experience significant emotional distress and problems functioning as they 

experience a conflict between the way they feel and think of themselves and the gender 

assigned to them at birth. 

17. Although research regarding the precise determinant of gender identity is still 

ongoing, evidence strongly suggest that gender identity is innate or fixed at a very young 

age and that gender identity has a strong biological basis. 

18. If untreated, gender dysphoria can interfere with normal life functions and can 

cause stress, anxiety, and suicide. Studies specify that 40% of all those who identify as 

transgender have attempted suicide at some time. This is much greater than the 

percentage for the population at large. Treatment of gender dysphoria has been shown 

to reduce the feelings of depression, anxiety and lowers the risk of suicide. Much of the 

increased risk of depression, anxiety, suicidality is due to the mistreatment, 

discrimination, etc., faced by transgender and nonbinary people. 

18. The World Professional Association for Transgender Heath (“WPATH”) has 

promulgated Standard of Care for the Health of Transsexual, Transgender, and Gender 

Nonconforming People – 7th Version (“standards of care”), which are the internationally 

recognized guidelines for the treatment of persons with gender dysphoria. 
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19. I am very familiar with these standards, and they are the standards that I, and 

other professionals who treat persons with gender dysphoria, utilize in our practices. 

20. The Standards of Care have been endorsed as the authoritative standard by 

leading medical and mental health associations, including the American Medical 

Association, the Endocrine Society, the American Psychiatric Association, and the 

American Psychological Association. 

21. The Standards of Care recognize that the treatment that must be provided must 

focus on alleviating distress through supporting outward expression of the person’s 

gender identity – social role transition – along with bringing the person’s body into 

alignment with the person’s gender identity to the extent deemed medically appropriate 

through hormone therapy to either feminize or masculinize the person and, if warranted, 

surgery to alter the person’s sex characteristics.  

22. Psychotherapy may be helpful to the person with gender dysphoria. The purpose 

of psychiatric and mental health services is not to “cure” the person with gender 

dysphoria as this is not a condition that can be cured in this way. The purpose is to assist 

the person with the mental health problems that arise because of how the person with 

gender dysphoria is treated by society. The inability to have his or her gender identity 

accepted by family, friends, and society at large frequently causes depression, anxiety, 

and suicidality. These problems frequently are resolved when the person is able to be 

comfortable with his/her gender identity and this comfort is directly related to the 

acceptance that others display to the person with gender dysphoria. 
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23. In fact, studies show that if children are allowed to transition and are supported 

in the transition by family and friends that their rate of mental illness is the same as that 

of the population at large.  

24. Not all persons with gender dysphoria choose surgery as an ultimate goal. Often 

the provision of hormones and social role transition are sufficient to ameliorate the 

anxiety and depression and other negative consequences of gender dysphoria.  Not all 

transgender people choose to take gender affirming hormones.  

25. Even without surgery, hormone therapy will profoundly change a person’s 

physical appearance.  It is my understanding that the plaintiffs have just begun to receive 

hormones (testosterone). With testosterone the transgender male will become 

increasingly masculine in appearance. His voice will deepen, he will develop body and 

facial hair, muscle mass will increase, and body fat will be redistributed. This will start 

when the person begins to take the hormones and will continue as they are taken.  He 

will be “male” in appearance. Typically, after a year of hormone therapy most of my 

transgender male patients will look very masculine. Hormone therapy will continue 

throughout the lifetime to maintain the physical changes. 

26. Social role transition is extremely important. The ability of a person to feel they are 

openly living their gender role, which is the point of social role transition, is as important 

as medical treatment. Social role transition allows the transgender person to assume the 

role of his or her gender identity and the greater the immersion of the person in his or her 

gender identity, the better it is for the person’s treatment. Social role transition may 
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include such things as change of name and gender markers, dress, hairstyle, and use of 

the restrooms that match the person’s gender identity.  

27. The importance of being able to use restrooms that match the person’s gender 

identity cannot be underestimated. Being forced to use restrooms that differ from the 

person’s identity is a prime reminder that the transgender person is “different”, and this 

undercuts the purpose and goal of social role transition and can exacerbate the negative 

consequences of gender dysphoria that I refer to above and can have permanent negative 

consequences 

28. It is my understanding that the school in this case is allowing the two plaintiffs to 

use the restroom in the nurse’s office. Allowing a “special” bathroom when there are sex-

specific restrooms for everyone else is no solution as it continues the message that the 

transgender youths are different and need to be separated. This also undercuts the 

purpose and role of social role transition. 

29. There are also health consequences that follow denying a transgender person the 

ability to use restrooms associated with his or her gender identity. Many of my patients 

who are not able to use restrooms associated with their gender identity severely cut down 

their consumption of liquids and try to avoid using the restroom for extremely long 

periods of time. This can cause physical discomfort and can lead to negative health 

consequences affecting the urinary and gastrointestinal tract. 

30. Moreover, it can be dangerous for a transgender person to use the restroom 

consistent with their sex assigned at birth. Studies show that transgender persons have a 

higher risk of being assaulted than the population at large. If a transgender male who has 
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been on hormones for any length of time enters a female restroom it will be perceived as 

a man entering a women’s room. This can lead to dangerous confrontations.  

 

Verification 

 I verify, under the penalties of perjury, that the foregoing is true and correct. 

Executed on:   ___________________ 
 
   
      _______________________________________ 
      Janine M. Fogel, M.D. 
 
 
 
 
Prepared by: 
 
Kenneth J. Falk 
ACLU of Indiana 
1031 E. Washington St. 
Indianapolis, IN 46202 

Nov 23,2021
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Indiana University School of Medicine 

Curriculum Vitae 

 

Name: Janine M. Fogel 

 

Education: 

Undergraduate: 

University of Toronto, Toronto, Ontario, Canada, Bachelor of Science (BSc) with Distinction (Human 

Biology and Psychology), 1980-1984. 

Graduate: University of Toronto School of Medicine, M.D., 1984-1988. 

Postdoctoral: 

Mount Sinai Hospital, Toronto, Ontario, Canada, rotating internship, 1988-1989. 

University of Toronto, Family Medicine Residency Training Program, 1989-1990. 

 

Academic Appointments: 

Lecturer in Family Medicine, 1990-1996. University of Toronto School of Medicine. 

Lecturer in Family Medicine, 1996-2013. Indiana University School of Medicine. 

Assistant Professor of Clinical Family Medicine, 2013-present.  Indiana University School of Medicine 

 

Hospital Appointments: 

1990-1996: Attending Physician, Family Medicine, Women’s College Hospital, Toronto, Ontario, Canada. 

1990-1991: Attending Physician, Scarborough Grace Hospital, Scarborough, Ontario, Canada. 

1996-1997: Attending Physician, Ball Memorial Hospital, Muncie, IN. 

1996-present:  Attending Physician, Indiana University Hospital, Indianapolis, IN. 

1996-present: Attending Physician, Wishard Memorial Hospital/Eskenazi Hospital, Indianapolis, IN. 
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Board Status: 

Board Certified Canadian College of Family Physicians (CCFP), 1990. 

Board Certified American Academy of Family Physicians (AAFP), 1997, 2013. 

 

Licensure and Certification: 

Province of Ontario, 1990-1996 (voluntarily allowed to expire). 

State of Indiana (#010340455), 1996-present 

Basic Life Support (BLS) certification, March 2016. 

 

Professional Organizations: 

Ontario Medical Association, 1990-1996. 

Canadian College of Family Physicians, 1990-present. 

American Academy of Family Physicians, 1997-present. 

World Professional Association of Transgender Health, 2015-present. 

Society of Teachers in Family Medicine, Feb 2019-present. 

Honors and Awards: 

 Paul H. Wells award in Pediatrics, 1988. 

Primary Care Innovation Grant recipient for creation of a yoga and wellness program to improve the 

health of transgender patients – Eskenazi Hospital, Indianapolis, IN, 2016. 

Women’s Philanthropy Leadership Council grant recipient for continuation of a yoga and wellness 

program to improve the health of transgender patients – Eskenazi Hospital, Indianapolis, IN, 2017. 

NUVO Magazine’s Cultural Visionary Award for creation of the Transgender Health and Wellness 

Program at Eskenazi Hospital, Indianapolis, IN, June 2017. 

St. Margaret’s Hospital Guild and Indiana Blood Center’s AIM Award recipient 2018, The AIM 

(Achievement in Medicine) Award recipient is selected by the St. Margaret’s Hospital Guild and 

honors a management-level member of the Eskenazi Health team who upholds the tradition of 

excellence in health care. 

Case 2:21-cv-00415-MPB-MG   Document 22-1   Filed 11/24/21   Page 11 of 17 PageID #: 130



3 
 

Designated a “Remarkable Project” by the Gage Award Committee for creating the Transgender 

Health and Wellness Program at Eskenazi Health, 2018. 

Indiana Public Health Community, Hulman Health Achievement Award for Medicine and Public 

Health Collaboration for the Eskenazi Health Transgender Health and Wellness Program, 2018. 

Appointed a Bicentennial Professor, Indiana University, Bloomington, IN.  July 2019-June 2020. 

 

Employment: 

Staff Physician, Women’s College Hospital, Toronto, Ontario, Canada, 1990-1996. 

Private Practice, Toronto, Ontario, Canada, 1990-1996. 

Locum Tenens, private practice, Scarborough, Ontario, Canada, 1990. 

Staff Physician, Bay Centre for Birth Control, Toronto, Ontario, Canada, 1990-1996. 

Staff Physician, Breastfeeding Clinic, Women’s College Hospital, Toronto, Ontario, Canada, 1994-1996. 

Staff Physician, Ball Memorial Hospital, Department of Family Medicine, Muncie, IN, 1996-1997. 

Staff Physician, IU Medical Group, Primary Care, Indianapolis, IN, 1996-2006. 

Staff Physician, National Center of Excellence in Women’s Health, Wishard / Eskenazi Hospital, 

Indianapolis, IN, 2006-present. 

Staff Physician, Indiana University, Executive Health, Corporate Wellness and Prevention Program, 

Indianapolis, IN, 2011-present.  

Medical Director—Transgender Health and Wellness Program at Eskenazi Health, Indianapolis, IN, 

March 2016-present. 

 

Teaching: 

Supervision of medical students and residents, 1990-present. 

Mentored fourth year medical student, Indiana University School of Medicine, Indianapolis, IN,  

2010-2011. 
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Supervised pre-med student, National Center of Excellence in Women’s Health, Indianapolis, IN  

July-August 2011. 

Supervised pre-med student, Eskenazi Hospital’s Transgender Health and Wellness Program, June –

August, 2016. 

Supervised third year Family Medicine resident, Eskenazi Hospital Transgender Health and Wellness 

Program, January – February 2017. 

Supervised MS4 IUSM student, Eskenazi Hospital Transgender health and Wellness Program, June 2017. 

Supervised MS4 IUSM student, Eskenazi Transgender health and Wellness Program, June-July, 2017.  

Mentored 2 college pre-med students, Eskenazi Transgender Health and Wellness Program, June-

August, 2017. 

Supervised IUSM adolescent medicine fellow, Eskenazi Transgender Health and Wellness Program, 

Eskenazi Hospital, Indianapolis, IN, August – November, 2017 

Supervised Family Medicine Resident, Eskenazi Transgender Health and Wellness Program, Eskenazi 

Hospital, Indianapolis, IN, January, 2018. 

Supervise medical students, internal medicine and family medicine residents 2018- present. 

 

 

Professional Service: 

a) Committee service 

Led planning committee for Eskenazi Transgender Health and Wellness program, 

 September 2015-March 2016. 

Member of Indiana University School of Medicine Office of Diversity Affairs LGBTQ Health Care 

Committee, 2016- ongoing 

Member of All IN for Health Program, Indiana Clinical and Translational Sciences Institute, IU Precision 

Health Initiative, and IU School of Medicine Research Affairs, Indianapolis, IN, 2019-ongoing. 

  

b)  State and regional meetings (Oral Presentations) 

“Wellness: Mind, Body and Soul” presented at Women of Influence Symposium hosted by the  National 

Center of Excellence in Women’s Health, Indianapolis, IN, September 9, 2015 
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Cultural Competency Training – various groups throughout Eskenazi Hospital, December 2015-present 

Transgender Health and Wellness Program Update – Center of Excellence Meeting, Eskenazi Hospital, 

February 3, 2016 

Transgender Health and Wellness Program Update – CMO Meeting, Eskenazi Hospital, February 25, 

2016 

Transgender Health and Wellness Program Update – Leadership Forum, Eskenazi Hospital, March 8, 

2016 

Transgender Cultural Competency – Methodist Hospital Emergency Department Staff, Indianapolis, IN, 

April 2016 

Transgender Health Care Update – Indiana University School of Medicine Lunch & Learn, Indianapolis, 

IN, April 1, 2016 

Transgender Health Care Update – Horizon House, Indianapolis, IN, April 27, 2016 

Transgender Health Care Info Exchange – Regional Out and Equal meeting hosted by Eli Lilly, 

Indianapolis, IN, May 24, 2016 

Midtown Trauma Training – Transgender Healthcare, Indianapolis, IN, May 27, 2016, and June 13, 2016 

Transgender Cultural Competency – Brebeuf Jesuit Preparatory School, Indianapolis, IN, June 2016 

Transgender Health Care Update – Midtown Psychiatry Staff, Indianapolis, IN, June 2, 2016 

Transgender Health Care Update – Rehabilitation Medicine Department, Eskenazi Hospital, Indianapolis, 

IN, June 14, 2016 

Transgender Health Care Update – Nora Dental Associates, Indianapolis, IN, June 17, 2016 

Transgender Health Update 2016 – University of Indianapolis, Indianapolis, IN, July 16, 2016 

Doris Merritt M.D. Lectureship in Women’s Health panelist- Indiana University, Indianapolis IN, Sept 14, 

2016 

Indiana University School of Medicine Faculty Education, Enrichment and Development (FEED) Program 

leader– LGBTQ Interviewing Skills- Indianapolis IN, October 20, 2016, January 17, 2017, April, 2017 

Improving Healthcare for Transgender People – Mid-America College Health Association, Indianapolis, 

IN, October 27, 2016 

Improving Healthcare for Transgender People – Eskenazi Medical Group hospitalists, Indianapolis, IN, 

November 22, 2016 
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LGBTQ Cultural Competency panel member at the Indiana University School of Dentistry, Indianapolis 

IN, December 1 and 2, 2016 

“Creation of a Multidisciplinary Transgender Medicine Program in the Midwest”, presented at USPATH 

conference, Los Angeles, CA, February 3, 2017 

Organized, implemented and facilitated the first annual Transgender Healthcare Conference at Eskenazi 

Hospital, Indianapolis, IN March 10, 2017  

Transgender Healthcare - Indiana State Department of Health’s (ISDH) STD Prevention Program, 

Indianapolis, IN, June 2,2017   

Transgender Cultural Competency – Brebeuf Jesuit Preparatory School, Indianapolis, IN, June 2017 

“Transgender Health and Wellness at Eskenazi Hospital”, presented as part of Diversity Today series, 

Eskenazi Hospital, Indianapolis, IN, July 26, 2017 

“Transgender Health and Wellness at Eskenazi Hospital”, presented to Midwest Chapter- Aging Life Care 

Association (ALCA), Indianapolis, IN, August 8, 2017 

 “Transgender Health and Wellness at Eskenazi Hospital”, presented to SG Patient Care 

Leadership Council, Indianapolis, IN, September 14, 2017  

LGBTQ Cultural Competency panel member at the Indiana University School of Dentistry, Indianapolis 

IN, September 20, 2017 

Transgender Health and Wellness Program Update, Eskenazi Hospital Board meeting, October 17, 2017 

“Improving LGBTQ+ Competency Training in a Large Midwestern Healthcare System”, a poster 

presentation at the 2017 Transforming Care: LGBTQ & HIV/AIDS Health Equity Conference, Columbus, 

OH. October 20, 2017 

“LGBTQ Healthcare” training, Fairbanks Hospital, Indianapolis, IN.  January 24, 2018 

“LGBTQ Healthcare” training, Riley Hospital for Children – noon conference Indianapolis, IN.  January 29, 

2018 

“Sexual Orientation and Gender Identity Data Collection” Indiana University School of Medicine Diversity 

Month presentation, Indianapolis, IN. January 30, 2018. 

LGBTQ Healthcare Conference, Indiana University School of Medicine, Indianapolis IN. March 22-23, 

2018.  Organizer and speaker. 

“LGBTQ Healthcare” Pediatrics Grand Rounds, Riley Hospital, Indiana University School of Medicine, 

Indianapolis, IN June 28,2018 
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LGBTQ Project ECHO leader, Richard Fairbanks School of Public Health at IUPUI, Indianapolis, IN, Sept 

2018-ongoing. 

“Eating disorders in the Transgender Population”, oral presentation at the World Professional 

Association of Transgender Health, Buenos Aries, Argentina, November,5 2018. 

“LGBTQ Training for Pediatric Sexual Assault Nurse Examiner (SANE-P) Course”,   Indianapolis, IN,  

November 15th, 2018 

 

 

Transgender Health and Wellness Program at Eskenazi Health- Update for Indiana University Medical 

School’s Senior Executive Committee, Indianapolis IN.  March 2019.  

LGBTQ Healthcare in an Aging Population, Geriatrics Department, Eskenazi Health, Indianapolis, IN,  

March 2019. 

LGBTQ ECHO Project, oral presentation Meta ECHO conference, Albuquerque, New Mexico, March 2019  

LGBTQ Healthcare Conference, Indiana University School of Medicine, Indianapolis IN. March 21-22, 

2019.  Organizer and speaker. 

 

 

Media: 

“Healthcare in the Closet”, Nuvo Magazine, Indianapolis, IN, February 3, 2016 

“Rules Mandate Some Firms Cover Transgender Services”, Indianapolis Business Journal, Indianapolis, 

IN, October 22, 2016 

Panelist with cast of “Hir”, Phoenix Theater, Indianapolis, IN, May 21, 2017 

“A Trans Health Pioneer”, Nuvo Magazine, Indianapolis, IN, June 14, 2017 

“Suited”, movie screening and panel facilitator, IUPUI , Indianapolis, IN , Nov , 2018 

Board Memberships: 

Member, Board of Directors, OutCare Health Indiana – Indianapolis, IN, June 2016-present 

 

              _________________________ 
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Date: August 13, 2017     Janine M. Fogel, MD 
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