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DAYTON P. REED
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Facsimile: (208) 287-7719

Idaho State Bar No. 10775

Email: civilpafiles@adacounty.id.gov

Attorney for Ada County Prosecuting Attorney Jan M. Bennetts

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PAM POE, et al.,

Plaintiffs,
V.
RAUL LABRADOR, et al.,

Defendants.

Case No. 1:23-cv-269-BLW

ADA COUNTY PROSECUTING
ATTORNEY JAN M. BENNETTS’
MOTION TO DISMISS

Ada County Prosecuting Attorney Jan M. Bennetts moves to dismiss Plaintiffs’ complaint

as against her under Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). This motion is

supported by the accompanying memorandum.

DATED this 25" day of August 2023.

JAN M. BENNETTS
Ada County Prosecuting Attorney

/s/ Dayton P. Reed
Dayton P. Reed
Deputy Prosecuting Attorney
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AND I FURTHER CERTIFY that on such date I served the foregoing on the following non-
CM/ECF Registered Participants in the manner indicated as follows:

N/A

By:  /s/ Chyvonne Tiedemann
Legal Assistant
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY

DAYTON P. REED

Deputy Prosecuting Attorney

Civil Division

200 W. Front Street, Room 3191
Boise, ID 83702

Telephone: (208) 287-7700
Facsimile: (208) 287-7719

Idaho State Bar No. 10775

Email: civilpafiles@adacounty.id.gov

Attorney for Ada County Prosecuting Attorney Jan M. Bennetts

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PAM POE, et al.,

Plaintiffs,
V.
RAUL LABRADOR, et al.,

Defendants.

Jan M. Bennetts, Ada County Prosecuting Attorney, should not be a defendant in a lawsuit
challenging a state law when the Plaintiffs make no allegation that she has enforced or threatened
to enforce that law  which isn’t effective until 202
passed the law, not Ada County. Suing Prosecutor Bennetts here violates the legal principles of
standing, ripeness, causation, and redressability. It also violates the important considerations of
fairness and judicial economy. Ada County taxpayers should not have to bear a double burden in
this lawsuit once via the Attorney General’s Office, and again via the Ada County Prosecutor’s

Office when Plaintiffs’ re uested relief is available without Prosecutor Bennetts as a defendant.
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I. BAC GROUND

This past legislative session, the Vulnerable Child Protection Act printed as House Bill
71,or HB 71 for short was introduced in the Idaho House of Representatives and worked its way
through the House State Affairs and Judiciary, Rules, and Administration Committees, to ulti-
mately be sent to the House floor, debated, and voted upon. Upon passing the House, HB 71 was
then sent to the Idaho Senate, where it worked its way through the Senate Judiciary and Rules
Committee and the Committee of the Whole where it was deliberated, amended, and ultimately
sent to the Senate floor, debated, and voted upon. Upon passing the Senate, HB 71 was then sent
back to the House of Representatives, which concurred with the amendments and ultimately voted
to pass HB 71 as amended. It was then sent it to the Governor of Idaho, who signed it into law.'

The Idaho Legislature is vested with power to promulgate statewide legislation and has
membership elected from across the state. Idaho Const. art. III. Ada County a constitutionally
and statutorily created governmental subdivision with officers elected by citizens only within its
own boundaries, Idaho Const. art. VIII Idaho Code 31 103 has no power to introduce,
debate, amend, and vote upon statewide legislation like HB 71.

HB 71 regulates medical providers, and no one else. The operative provision states,

(3) A medical provider shall not engage in any of the following practices
upon a child for the purpose of attempting to alter the appearance of or affirm the

child’s perception of the child’s sex if that perception is inconsistent with the child’s
biological sex:

(a) Performing surgeries that sterilize or mutilate, or artificially construct
tissue with the appearance of genitalia that differs from the child’s
biological sex, including castration, vasectomy, hysterectomy,
oophorectomy, metoidioplasty, orchiectomy, penectomy, phalloplasty,
clitoroplasty, vaginoplasty, vulvoplasty, ovariectomy, or reconstruction of

' The bill’s history is available on the Idaho Legislature’s official website, at
https://legislature.idaho.gov/sessioninfo/2023/legislation/HO071/ (last visited Aug. 23, 2023).

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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the fixed part of the urethra with or without metoidioplasty, phalloplasty,
scrotoplasty, or the implantation of erection or testicular prostheses

(b) Performing a mastectomy

(¢) Administering or supplying the following medications that induce
profound morphologic changes in the genitals of a child or induce transient
or permanent infertility:

(1) Puberty-blocking medication to stop or delay normal puberty
(i) Supraphysiological doses of testosterone to a female or
(ii1) Supraphysiological doses of estrogen to a male or

(d) Removing any otherwise healthy or nondiseased body part or tissue.

(Dkt. 1, p. 3 .) HB 71 makes a violation of this prohibition a felony. (Dkt. 1, 35).

HB 71 does not make it a crime to for a minor to seek or obtain any procedure or medi-
cation, and it does not make it a crime for a minor’s parent to seek or procure a procedure or
medication for a minor. HB 71 does not regulate the Plaintiffs or subject them to prosecution.

HB 71 is unenforceable as of the date the complaint was filed, and as of the date this motion
is filed. HB 71 contains a specific, future effective date of January 1, 202 . (Dkt. 1, p. 37.) Until
that date is reached, neither Prosecutor Bennetts nor any other prosecutor or can initiate pro-
ceedings under it. Even if Plaintiffs were subject to HB 71°s regulation, no prosecutor including
Prosecutor Bennetts could charge them with a crime under HB 71.

Despite all this, Plaintiffs named Prosecutor Bennetts as a defendant in her official capacity
in their lawsuit under 1983 along with the Idaho Attorney General and the members of the
Idaho Code Commission, each in their official capacities. (Dkt. 1, p.1.) Throughout the complaint,
Plaintiffs allege that HB 71 is unconstitutional, that its existence harms them, and that the Idaho
Legislature and certain individual members acted wrongfully in deliberating, debating, and passing

it.

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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But Plaintiffs make no such allegations against Prosecutor Bennetts or Ada County, and
they make no allegation that Prosecutor Bennetts or anyone in her office has threatened to initiate
proceedings under HB 71. In fact, Plaintiffs’ complaint is devoid of any allegation that Prosecutor
Bennetts did anything at all. The on y factua a egation about Prosecutor Bennetts is, Defendant
Jan M. Bennetts is the Prosecuting Attorney for Ada County, Idaho, where Plaintiffs reside. (Dkt.
I, 9)

Plaintiffs make no factual allegation at all about Ada County.

II. STANDARD

Ao 12 1
Standing and ripeness are both challenged through Federal Rule of Civil Procedure
12(b)(1). C and er . tate arm Mut. Auto. ns. Co., 598 F.3d 1115, 1122 (9th Cir. 2010). This
motion is brought as a facial attack, and as this Court has succinctly explained,

A motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) may
challenge jurisdiction either on the face of the pleadings or by presenting extrinsic
evidence for the court’s consideration. Where, as here, an attack is facial, the court
confines its in uiry to allegations in the complaint.

When ruling on a facial jurisdictional attack, courts must accept as true all material
allegations of the complaint and must construe the complaint in favor of the
complaining party. However, the plaintiff bears the burden of alleging facts that are
legally sufficient to invoke the court’s jurisdiction.

eat reedom Def. und nc. .Cityof aiey da o,590F. Supp.3d 1253,1261 62 (D. Idaho

2022) (cleaned up).

B. 12 6
This Court has also succinctly explained the standard under Federal Rule of Civil

Procedure 12(b)(6):

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS- PAGE



Case 1:23-cv-00269-BLW Document 51-1 Filed 08/25/23 Page 5 of 18

Federal Rule of Civil Procedure 12(b)(6) permits a court to dismiss a claim if the
plaintiff has failed to state a claim upon which relief can be granted. A Rule 12(b)(6)
dismissal may be based on either a lack of a cognizable legal theory or the absence
of sufficient facts alleged under a cognizable legal theory. In deciding whether to
grant a motion to dismiss, the court must accept as true all well-pleaded factual
allegations made in the pleading under attack. A court is not, however, re uired to
accept as true allegations that are merely conclusory, unwarranted deductions of
fact, or unreasonable inferences.

it atric . itte, No. 1:22-CV-00162-DCN, 2023 WL 129815, at 2 (D. Idaho Jan. 9, 2023)

(cleaned up).
I11. ARGUMENT
A. Pa s ac sad or a r € re-e orce e cae e oasae
sa e S Prosec orBe e s aa s 0 e’ve ade oa e a o s.

Plaintiffs lack standing to sue Prosecutor Bennetts because they do not allege that they will
suffer any actual, imminent injury in fact through prosecution under HB 71 by Prosecutor
Bennetts they do not trace any threatened injury to Prosecutor Bennetts’ actions and they do not
allege that there is any action of Prosecutor Bennetts to enjoin to redress any injury.

Federal courts have the constitutional power to adjudicate only genuine Cases and

Controversies under Article III, 2 exercising that power re uires that litigants have standing.
Ca ifornia . e as, 1 1S.Ct. 210 , 2113 (2021). To have standing to sue Prosecutor Bennetts,
Plaintiffs must satisfy four elements: (1) Plaintiff is under threat of suffering injury in fact that
is concrete and particularized (2) the threat must be actual and imminent, not conjectural or
hypothetical (3) it must be fairly traceable to the challenged action of Prosecutor Bennetts and
() it must be likely that a favorable judicial decision will prevent or redress the injury. wummers

art s and nst.,555U.S. 88, 93 (2009).

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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Plaintiffs are re uired to clearly allege facts demonstrating each element of standing to

avoid dismissal.  itter nc. . Pa ton,56 F. th 1170, 1175 (9th Cir. 2022) ( uoting o0 eo nc.
. Ro ins, 578 U.S. 330, 338 (2016)).

Standing and ripeness will be discussed together to show that the Court lacks jurisdiction
over a claim against Prosecutor Bennetts. Ripeness is a uestion of timing that merges almost
completely with standing. nified Data er s. C . ed. rade Comm’n,39 F. th 1200, 1210
(9th Cir. 2022).

The fact that HB 71 is not effective until January 1, 202 is important to the uestion of
the Court’s jurisdiction. Standing and ripeness are determined by the facts as they exist when the
complaint is filed. wuan . Defenders of idife, 50 U.S. 555, 569 n. (1992) amada

ni es, 786 F.3d 1182, 1203 0 (9th Cir. 2015).

1. Pa s o der ac a e rea o S er acocree ad
ar ¢ ar ed r ac ro rosec o der B 1 Prosec or
Be e s. Summersee e s 1 ad 2.

Because Plaintiffs seek judicial intervention before HB 71 has ever been enforced, they
bear the burden of alleging a genuine, credible threat of imminent prosecution by the Ada County
Prosecutor’s Office, analyzed through four factors: (a) whether the plaintiffs have articulated a
concrete plan to violate the law in uestion, (b) whether the prosecuting authorities have com-
municated a specific warning or threat to initiate proceedings, (c) the history of past prosecution
or enforcement under the challenged statute, and (d) whether the challenged law is inapplicable to
the plaintiffs, either by its terms or as interpreted by the government. nified Data er s.,39 F. th
at 1210 (citing wusan B. Ant ony ist . Drie aus,573 U.S. 1 9,161 (201 ) o e . Candae e,

630 F.3d 775, 786 (9th Cir. 2010)). No factor weighs in Plaintiffs’ favor.

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS—- PAGE 6
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a. Pa s ave o0 ar ¢ aedaco cree a ovoaea a a does o
ro ercodc ads o e e ec. Unified Data Servs. ac ors a
add.

Plaintiffs have not articulated a concrete plan to violate HB 71. The reason why is straight-
forward: the law does not prohibit receiving or procuring treatment for a minor, and the law is not
yet in effect and thus cannot prohibit any conduct.

Where the challenged law neither re uires nor forbids action on the part of the Plaintiffs,
standing is substantially more difficult to establish. ummers, 555 U.S. at 93 9 . HB 71
prohibits acts by a medical provider only, not acts by minors or parents. (Dkt. 1, 5 7 p.
3 , lines 20 21 ( A medical provider shall not engage in any of the following practices upon a
child . .. ).) The law does not prohibit any of the acts that the Plaintiffs may intend to do, such as
receiving treatment as a minor (dkt. 1, 6, 7, 80, 9 ) or seeking and procuring treatment for a
minor (dkt. 1, 79, 89, 91, 115). By its terms, the law cannot be applied to the Plaintiffs, and

s uch inapplicability weighs against both the plaintiffs’ claims that they intend to violate the law,
and also their claims that the government intends to enforce the law against them. o e, 630
F.3d at 786. Plaintiffs make no allegation that they have any concrete plan to violate HB 71 or that
they fear imminent prosecution under it.>

And even if Plaintiffs had alleged that they planned to violate HB 71, any claim based on
that plan would not be ripe because HB 71 does not become effective until January 1, 202 . (Dkt.
1, p. 37, lines 6 7.) Plaintiffs filed their complaint on May 31, 2023 more than seven months
before HB 71 will prohibit any conduct at all. And even at the time of filing this motion to dismiss,
HB 71 is months away from becoming law. As of the date the complaint was filed, u an, 50

U.S. at 569 n. , Plaintiffs are simply unable to allege a concrete plan to violate a law that is not

2 Nor do they allege that any non-Plaintiff has a concrete plan to violate HB 71  notwithstanding
their errant reference to Doctor Plaintiffs (dkt. 1, 106).

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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capable of being violated, and these two factors must weigh against finding a concrete and

particularized injury in fact.

. Pa s ave o0 aeed a Ada Co as co caed as e ¢
ar or rea o ae roceed s. U edDa aServs. ac or

N either the mere existence of a proscriptive statute nor a generalized threat of prosec-
ution satisfies the case or controversy’ re uirement. omas . Anc orage ua Rts. Comm’n,
220 F.3d 113 , 1139 (9th Cir. 2000). Plaintiffs must allege a genuine, credible threat of imminent
prosecution by the Ada County Prosecutor’s Office. nified Data er s, 39 F. th at 1210. But
they have not alleged that Prosecutor Bennetts or anyone in her Office has ever threatened anyone
with enforcement under HB 71, let alone the Plaintiffs themselves.?

To have standing, Plaintiffs need to assert an injury that is the result of HB 71’s actual or
threatened enforcement, not its mere existence. Ca ifornia, 1 1 S. Ct. at 211 . Plaintiffs have no
standing when they allege against Prosecutor Bennetts no action actual or threatened what-
soever. d.at2115.

Plaintiffs allege that their fears arise from the mere existence of a law that has not yet gone
into effect, HB 71, not from any threat or warning from Prosecutor Bennetts or Ada County. (Dkt.
I, 80 81,93 9 .) Thisis insufficient. omas, 220 F.3d at 1139. Without a genuine, imminent
warning or threat directed to the Plaintiffs from Ada County to initiate proceedings under HB 71,

this factor must weigh against the finding of a concrete and particularized injury in fact.

3 Plaintiffs’ allegation that Defendant Labrador has publicly announced that he intends to enforce
the Healthcare Ban, (dkt. 1, 8), does not confer standing to sue Prosecutor Bennetts. In Idaho,
County Prosecutors are elected by their County constituents and are independent of the Attorney
General. e man . ance, 129 Idaho 98, 922 P.2d 395 (1996) 1998 Idaho Laws Ch. 2 5
(amending Idaho Code 67 1 Ol post- e man . ance). eea soldaho Const. art. V, 18.

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS- PAGE 8
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c¢¢c B 1 as o sor o as rosec 0 eca se s o e ec
Ja ar 122 .U edDaaServs. acor c.

This factor does not weigh in favor of finding a genuine, credible threat of imminent
prosecution by the Ada County Prosecutor’s Office because HB 71 is not in effect as of the date

the complaint was filed, and there is no history of past prosecution or enforcement under HB 71.

d. T e acors e aa s Pa sad eres o r ac orsad
0s eProsec orBe e s.

Plaintiffs have not alleged facts to show an injury in fact . They have articulated no
concrete plan to violate HB 71 they do not allege that HB 71 prohibits any of their actions and
they have alleged no threat from Ada County to initiate proceedings. Plaintiffs’ complaint fails to
allege sufficient facts to meet standing elements (1) and (2) under ummers, and therefore fails to

allege standing to bring an action against Prosecutor Bennetts.

2. To ee e Pa saeea rea o a ar e race s 0 e
e seceo B 1 o oa cae edac o o Prosec orBe e s. S ers
ee e 3.

Plaintiffs do not have standing to sue Prosecutor Bennetts when their injury is not fairly
traceable’ to any allegedly unlawful conduct’ of hers. Plaintiffs have not pointed to any way in

which the defendant , Prosecutor Bennetts , will act to enforce HB 71 and have not shown

This conclusion also supports a finding that this case should not be heard under the prudential
considerations of ripeness. The absence of any real or imminent threat of criminal enforcement
seriously undermines any claim of hardship to the plaintiff under the second 4 ott a oratories
factor on the other hand, by being forced to defend HB 71 in a vacuum and in the absence of any
particular victims of HB 71°s effects, Prosecutor Bennetts would suffer hardship were the Court
to adjudicate this case now. omas, 220 F.3d at 11 2 (applying the two factors in 4 ott

a oratories . ardner,387 U.S. 136, 1 9 (1967) (abrogated on other grounds).).

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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that her action or conduct has caused, or will cause, the injury they attribute to HB 71. Ca ifornia,
1 1S.Ct.at211 ( uotingd en . rig t, 68U.S. 737,751 (198 )).}

Instead of pointing to actions by Prosecutor Bennetts to identify their threat of harm,
Plaintiffs trace their alleged harm to the Legislature’s actions and the existence of HB 71 for
example:

e The Idaho State Legislature has taken the extraordinary step of criminalizing

the provision of well accepted medical care. (dkt. 1 Preliminary Statement )

o L awmakers and the Governor ignored the extensive legislative testimony

that the Healthcare Ban arms children. (dkt. 1 Preliminary Statement )

e Lawmakers. .. passed a law that interferes with loving parents’ decisions

about what is best for their children and criminalizes doctors who provide
medically necessary care for their patients. (dkt. 1 Preliminary Statement )

o The Healthcare Ban violates the right to e ual protection of transgender

adolescents . ... (dkt. 1 Preliminary Statement )

e  The Healthcare Ban also infringes on a fundamental right parents’ right to

make decisions about their children’s medical care (dkt. 1 Preliminary
Statement )

e The complaint chronicled an alleged history and context of HB 71’s passage in

the Legislature, concluding that the State Legislature’s passage of the Health-

care Ban had nothing to do with protecting children and everything to do with

5 This is particularly true where like 5000A(a) was in Ca ifornia . e as HB 71 is currently
unenforceable. ee Ca ifornia, 1 1S.Ct.at211 .

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS— PAGE 10
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expressing disapproval of, and stigmatizing, transgender people (dkt. 1, 5
58)

e  The Healthcare Ban therefore discriminates against transgender youth, inclu-

ding the Minor Plaintiffs, based on their transgender status and sex . . . (dkt. 1,
99)

e  The Healthcare Ban’s prohibition against well-accepted medical treatments for
adolescents with gender dysphoria stands directly at odds with parents’ funda-
mental right to make decisions concerning the care of their children. (dkt. 1,

117).
Having traced their alleged harm to the Idaho Legislature and the existence of HB 71

and not to any action by Prosecutor Bennetts Plaintiffs lack standing to sue Prosecutor Bennetts.

3. A avora e decso aa s Prosec or Be e s o redress P a s’
a e ed res ecase eres oac o oe o .S ersee e

Where HB 71 is not enforceable as of the date Plaintiffs’ complaint was filed, it is not
likely that a favorable judicial decision against Prosecutor Bennetts will prevent or redress any
injury Plaintiffs allege. When the challenged law is unenforceable as is a statute that is not yet
in effect then t here is no one, and nothing, to enjoin. Ca ifornia, 1 1S. Ct. at 2116. Plaintiffs
cannot enjoin Prosecutor Bennetts, because she has no power to enforce HB 71 against them.

d. And without any action to enjoin, injunctive relief could amount to no more than a declaration
that the statutory provision they attack is unconstitutional, i.e., a declaratory judgment. But . . . that
is the very kind of relief that cannot alone supply jurisdiction otherwise absent. d. (citing

Medtronic nc. . Miro s i amiy entures, LLC, 571 U.S. 191, 197 (201 ) for the proposition

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS—-PAGE 11



Case 1:23-cv-00269-BLW Document 51-1 Filed 08/25/23 Page 12 of 18

that acourtlooks to the nature of the threatened action in the absence of the declaratory judgment
suit’ to determine whether jurisdiction exists )).

In other words, if there is no action of Prosecutor Bennetts to enjoin, then there is no
standing to sue her not for injunctive relief and not to declare HB 71 unconstitutional. This rule
is not a mere technicality it operates to prevent federal courts from issuing advisory opinions in
violation of Article III. 4.

HB 71 was not enforceable when the complaint was filed, and it is not enforceable as of
the date this motion is filed. An injunction that would prevent Prosecutor Bennetts from enforcing
HB 71 would therefore have no effect there is nothing to enjoin. This precludes standing not

only to seek an injunction, but also to seek a declaratory judgment.

. Pa s ave aed o0 aeesad o0 S e Prosec or Be e s der
S ers adaca oe 0 e orce e o B 1s o er e ereore
s e s eds ssed ro sas

Plaintiffs have failed to allege facts to satisfy ummers elements (1) and (2), because the
balance of the nified Data er s. factors show that Plaintiffs are under no threat of suffering an
injury in fact that is concrete and particularized, actual and imminent from Prosecutor Bennetts.
They fail to allege facts that satisfy element (3) because they trace any alleged harm to the Idaho
Legislature and the existence of HB 71, not to any challenged action of Prosecutor Bennetts.
Plaintiffs fail to allege facts to satisfy element ( ) because it is not likely that a favorable judicial
decision against Prosecutor Bennetts will prevent or redress their alleged injury, where HB 71 is
not enforceable, and there is nothing for this Court to enjoin. The fact that HB 71 is not enforceable
due to its future effective date also demonstrates that this case is not ripe, both under constitutional
ripeness and prudential ripeness considerations. Because Plaintiffs lack standing to sue Prosecutor

Bennetts and Ada County, and claims against them are not ripe, the Court lacks jurisdiction under

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
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Article III to adjudicate Plaintiffs’ claims against them, and they should be dismissed from this

lawsuit.

B. Pa S ae oaeao aa s Prosec orBe e sorAdaCo ad e er
asca sed era e ed r.

Plaintiffs brought their claims against Prosecutor Bennetts under 1983. (Dkt. 1 97,
111, 11 , 121.) A 1983 cause of action re uires the plaintiff to show that (1) a person acting
under color of State law (2) subjects or causes to be subjected to deprivation (3) a U.S. citizen or
person in the jurisdiction of the United States ( ) of a right, privilege, or immunity secured by the
Constitution and laws. C aud ry . Aragon, 68 F. th 1161, 1169 (9th Cir. 2023). To establish the
second element, the plaintiff must demonstrate that the defendant’s conduct was the actionable
cause of the claimed injury the defendant’s action must be both the cause-in-fact and the
proximate cause, or else there is no liability. d. at 1169 70 (9th Cir. 2023) (citing ar er . City
of os Ange es, 533 F.3d 1010, 1026 (9th Cir. 2008) an rt . st of tane ic ,92 F.3d 831,
837 (9th Cir. 1996)).

The complaint makes no allegation that Prosecutor Bennetts has done anything at all, let
alone anything that would subject the Plaintiffs to deprivation of a constitutional right. Instead, the
complaint alleges that the actionable cause of their injury is the Legislature passing the not-yet-
effective statute Plaintiffs are facially challenging. (Dkt. 1, pp. 2 3, 5 70,98 110,117 120).

To take a further step, Plaintiffs fail to make any allegation against Ada County in whose
shoes Plaintiffs have placed Prosecutor Bennetts by suing her in her official capacity. Suing a local
government official in her official capacity is e uivalent to suing the local government entity itself.
Mone . De ’tof oc. er s.of Cityof e or, 36U.S. 658, 691 n.55(1978) sen . City

of Boise da o, No. 1:20-CV-00 78-DCN, 2022 WL 30 2982, at 5 (D. Idaho Aug. 2, 2022)
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Berg und . Canyon Cnty. da o y t roug Bd. of Cnty. Commissioners, No. 1:19-CV-00396-
CWD, 2020 WL 1066306, at 2 (D. Idaho Mar. , 2020). eeaso entucy . ra am, 73 U.S.
159, 167 n.1 (1985) ( There is no longer a need to bring official-capacity actions against local
government officials, for under Mone , su ra, local government units can be sued directly for
damages and injunctive or declaratory relief. ) i om . Cnty. of resno, 539 F. Supp. 2d 1192,
1202 03 (E.D. Cal. 2008).

To satisfy  1983’s causation element as to Ada County or Jan M. Bennetts sued in her
official capacity as Ada County Prosecutor a plaintiff must show that the moving force behind
the constitutional violation is the implementation or execution of a policy statement, ordinance,
regulation, or decision officially adopted and promulgated by Ada County’s officers. Ri era .
Cnty. of os Ange es,7 5F.3d 38 ,389 (9th Cir. 201 ) ( uoting Mone , 36 U.S.at690 dgery

. City and Cnty. of an rancisco, 599 F.3d 9 6, 960 (9th Cir.2010)).

But instead of alleging that Ada County’s ordinances or regulations are the moving force
behind the alleged constitutional violation, Plaintiffs allege that the moving force behind the
alleged constitutional violations is the not-yet-effective state statute they are facially challenging
for example:

o The Healthcare Ban violates the right to e ual protection of transgender adol-
escents . . .. The Healthcare Ban also infringes on a fundamental right parents’
right to make decision about their children’s medical care (dkt. 1 Preliminary
Statement )

e  The Healthcare Ban therefore discriminates against transgender youth, including

the Minor Plaintiffs, based on their transgender status and sex ... (dkt. 1, 99)

MEMORANDUM IN SUPPORT OF ADA COUNTY PROSECUTING ATTORNEY JAN M.
BENNETTS’ MOTION TO DISMISS— PAGE 1



Case 1:23-cv-00269-BLW Document 51-1 Filed 08/25/23 Page 15 of 18

e The Healthcare Ban’s prohibition against well-accepted medical treatments for
adolescents with gender dysphoria stands directly at odds with parents’ funda-
mental right to make decisions concerning the care of their children. (dkt. 1,

117).

Whether they are correct or not on the merits of their facial challenge, Plaintiffs were
correct in attributing the moving force of their alleged injury to the state statute they are facially
challenging. However, Plaintiffs missed the mark by erroneously suing a locally elected County
Prosecutor who is independent of the State government that passed the statute, and who serves
only one County whose officers did not promulgate HB 71. Nothing Prosecutor Bennetts nor Ada
County did led to this lawsuit, and Plaintiffs’ allegations of harm caused by the Legislature and
lack of allegations against Prosecutor Bennetts and Ada County demonstrate just that. Because
their actions were not the moving force behind the alleged constitutional violation, Prosecutor

Bennetts and Ada County should be dismissed from this lawsuit.

C. Prosec orBe e s s o a ecessar ar o s case.

All the relief Plaintiffs seek could be provided even if Prosecutor Bennetts were not a party
to this lawsuit. If HB 71 is invalidated or enforcement is enjoined statewide, that order will have
statewide effect. Plaintiffs ask the court to e nter a judgment declaring that the Healthcare Ban
violates the e ual protection clause and the due process clause of the Fourteenth Amendment and
is therefore unenforceable. (Dkt. 1, p. 32). This is a re uest for statewide, facial invalidation. If
their re uest were granted, it would prohibit Prosecutor Bennetts and Ada County as well as any
other State or local official or government entity from enforcing HB 71. And this facial invali-

dation could happen without Prosecutor Bennetts being named as a defendant.
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D. I s ar ore reAdacCo a aers o eara ars areo e vrde o
S ao0.

Plaintiffs facially challenge a not-yet-effective state statute passed by a state legislature.
Ada County has no authority to pass such a law. And yet, Plaintiffs have sued Prosecutor Bennetts,
Ada County Prosecutor, in her official capacity and have thereby re uired Ada County to bear the
burden of this litigation along with the State of Idaho including Plaintiffs’ threat of seeking
attorney fees under 2 U.S.C. 1988 (dkt. 1, p. 32).

Ada County taxpayers are therefore re uired to pay double in a case challenging a state
statute: they must fund the State’s defense of the constitutionality of the statute along with a poten-
tial attorney fees award, and in the same lawsuit they must also fund the Ada County Prosecuting
Attorney’s Office’s defense of Ada County along with a potential attorney fees award although
Plaintiffs have not alleged that Prosecutor Bennetts or Ada County have done anything at all to
affect their constitutional rights. Where Prosecutor Bennetts has neither done nor threatened any-
thing to affect Plaintiffs, fairness and judicial economy are served by Prosecutor Bennetts and Ada

County being dismissed from this lawsuit.

IV.  CONCLUSION

For reasons legal and practical, as explained, Plaintiffs’ complaint should be dismissed as
to Prosecutor Bennetts.
DATED this 25™ day of August 2023.
JAN M. BENNETTS

Ada County Prosecuting Attorney

By:  /s/Dayton P. Reed
Dayton P. Reed
Deputy Prosecuting Attorney
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AND I FURTHER CERTIFY that on such date I served the foregoing on the following non-
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