Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 1 of 148

APPEAL Nos. 20-35813, 20-35815

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

LINDSAY HECOX and JANE DOE, with her
next friends Jean Doe and John Doe,

Plaintiffs-Appellees,
V.

BRADLEY LITTLE, in his official capacity as Governor of the State of
Idaho, et al.,
Defendants-Appellants,
and
MADISON KENYON and MARY MARSHALL,

Intervenors-Appellants.

On Appeal from the United States District Court
for the District of Idaho
Case No. 1:20-cv-00184-DCN
Hon. David C. Nye

INTERVENORS-APPELLANTS’
PETITION FOR REHEARING EN BANC

ROGER G. BROOKS JOHN J. BURSCH

ALLIANCE DEFENDING FREEDOM  CHRISTIANA M. KIEFER

15100 N. 90th Street ALLIANCE DEFENDING FREEDOM

Scottsdale, AZ 85260 440 First Street, NW, Suite 600

(480) 444-0020 Washington, DC 20001

rbrooks@ADFlegal.org (202) 393-8690
jbursch@ADFlegal.org

ckiefer@ADFlegal.org



Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 2 of 148

BRUCE D. SKAUG
SKAUG Law, P.C.

1226 E. Karcher Road
Nampa, ID 83687
(208) 466-0030
bruce@skauglaw.com

CHRISTOPHER P. SCHANDEVEL
CoDY S. BARNETT

ALLIANCE DEFENDING FREEDOM
44180 Riverside Pkwy.
Lansdowne, VA 20176

(571) 707-4655
cschandevel@ADFlegal.org
cbarnette@ADFlegal.org

Counsel for Intervenors-Appellants

11



Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 3 of 148

TABLE OF CONTENTS

TABLE OF AUTHORITIES ........ooiiiiiiiie e v
INTRODUCTION AND STATEMENT .....cooiiiiiiiiiiiieeeeeeee e, 1
BACKGROUND ..ottt e e e aaeee e 3
PROCEEDINGS ....ooiiiiiiiiiiiee ettt e e e e 5
ARGUMENT ... oot e e e e e e e e 6
I. Clark I and Clark II should have controlled this case, so the
panel decision creates a direct intra-circuit conflict........................ 6

II. The panel’s claim that the Act discriminates by proxy based
on transgender status misapplies this Court’s and the
Supreme Court’s precedent and creates a circuit split.................. 11

III. In treating transgender status as a quasi-suspect class, the
panel decision conflicts with three other circuits. ........cccccceeeenee.. 12

IV. The panel decision violates the original public meaning of the

Equal Protection Clause. ........ccccooeiiiiiiiiiiiiiiiiieeeeeeecee e 14
V. The panel’s broad remedy exceeds the judicial power under

Article TIL oo 15
CONCLUSION ...ttt e e 17
CERTIFICATE OF SERVICE.......ooiiiiiiiiiiiiiieeeeeeeceeeee 19

111



Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 4 of 148

TABLE OF AUTHORITIES

Cases

Adams v. School Board of St. Johns County,
57 F.4th 791 (11th Cir. 2022)....cccccoiviiiiiiiiiiieeeeeeeeeeeeecee e 11, 12

Brown v. Zavaras,
63 F.3d 967 (10th Cir. 1995) ...ccovviiiiiieeeeieeeeeeeee e, 12

City of Cleburne v. Cleburne Living Center,
473 U.S. 432 (1985) .uuuuueuuuuuuiennnnnnnninninneennneneaeensnnnnnnnnnnnennnnnnnnnnnnnnnnnns 12

Clapper v. Amnesty International USA,
568 U.S. 398 (2013) .eeeeeeeieiiiieeeeeeeeeeeeeeeee e 5

Clark By & Through Clark v. Arizona Interscholastic Association,
886 F.2d 1191 (9th Cir. 1989) ....ooriiiriiiieeeeeeeeeeeeeeeeee 1,6,8,9

Clark, By & Through Clark v. Arizona Interscholastic Association,
695 F.2d 1126 (9th Cir. 1982) ....eeiiiiiiieeeiieeieeeeeeeeeee e, passim

Commonwealth v. Biden,
57 F.4th 545 (6th Cir. 2023).....ccuueiiiiiiiieieeieeeeeeeeeeeee e 15

Dobbs v. Jackson Women’s Health Organization,
142 S. Ct. 2228 (2022) ...cooeeeeeeeecieeeeeeeeeeeeeeee e 2,14

Grimm v. Gloucester County School Board,
972 F.3d 586 (4th Cir. 2020) ....ccoeiiiiiiiiiiieeeeeeeeeeeecee e, 12

Hecox v. Little,
2023 WL 1097255 (9th Cir. Jan. 30, 2023)......ccccevvveeiiiiiieeieiiieeeennnnen. 5

Holloway v. Arthur Anderson & Co.,
566 F.2d 659 (9th Cir. 1977) ceovvveiiiiiiieiiieeeeeeeeeeeeeeeeeeeeee e 12

John Doe No. 1 v. Reed,
561 U.S. 186 (2010) ..uiiiieeieeeeiiieee e 16, 17

L.W. ex rel. Williams v. Skrmetti,
73 F.4th 408 (6th Cir. 2023).....cccuveiiiiiiiiiieeeeeiieeeeeeeeas 12, 13, 14, 16

1v



Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 5 of 148

Michael M. v. Sonoma County Superior Court,

450 U.S. 464 (1981) ceereeiiiiiiiee e 7, 10
New York State Rifle & Pistol Association v. Bruen,

142 S. Ct. 2111 (2022) .eeeieeiiieeeeeeeeeee e 2,14
Pacific Shores Properties, LLC v. City of Newport Beach,

730 F.3d 1142 (9th Cir. 2018) cceeeeeeeiieeeeeiiiccieee e 11
Personnel Administrator of Massachusetts v. Feeney,

442 U.S. 256 (1979) ceeeeiiiiieiee ettt e e e e e e e e e e e e e e e e eeeeaaaees 11
Scott v. Pasadena Unified School District,

306 F.3d 646 (9th Cir. 2002) ....covueeiiiiiiiieeeeeeeieee e 5
Statutes
Idaho Code § 33-6203 .....ouuniiiiiiiieeeeeeeeee e e 4
Other Authorities

American Psychiatric Association, Diagnostic & Statistical Manual
of Mental Disorders (5th ed. 2013) .....coovveiiiiiieiiiiieeiiiiie e, 3

J. Michael Bailey & Kiira Triea, What Many Transgender Activists

Don’t Want You to Know: And Why You Should Know it
Anyway, 50 Perspectives in Biology and Medicine (Fall 2007)....... 3

Peter A. Lee et al., Global Disorders of Sex Development Update
since 2006: Perceptions, Approach and Care, 85 Hormone

Research in Pediatrics 158 (2016) ...coovuiiieiiiniiiiiiieeeeeeeeeeeeeane, 3
Samuel Bray, Multiple Chancellors: Reforming the National

Injunction, 131 Harv. L. Rev. 417 (2017) c.ccoeiiiieiiiiieeeiieeeeieee, 16
World Rugby, Transgender Guidelines...........c....ccoeeeeeuveeiieiiiiiiieeeiiiiennnnn, 4
Rules
Fed. R. APD. P 3h e 2



Case: 20-35815, 08/31/2023, ID: 12784694, DktEntry: 219, Page 6 of 148

INTRODUCTION AND STATEMENT

Women and girls have overcome decades of discrimination to
achieve a more equal playing field in many arenas of American life—
including sports. Yet across the nation, female athletes have become
bystanders in their own sports, as men identifying as women have
entered women’s competitions and displaced female competitors.

The Idaho Legislature responded to that injustice by enacting the
Fairness in Women’s Sports Act, which ensures that girls do not have to
compete against boys no matter how they identify. The Act—one of 22
passed by states around the country—is consistent with laws excluding
male athletes from female sports that this Court has upheld against
equal-protection challenges due to the “average real differences” be-
tween the sexes. Clark, By & Through Clark v. Ariz. Interscholastic
Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) (Clark I). If male athletes
can displace females “even to the extent of one player,” then “equal par-
ticipation by females...1s set back.” Clark By & Through Clark v. Ariz.
Interscholastic Ass’n, 886 F.2d 1191, 1193 (9th Cir. 1989) (Clark II).

In conflict with those precedents, other circuit decisions, and
biology, the panel here invoked the Equal Protection Clause to strike
down the Act because it prevents “transgender women and girls,”—i.e.,
males who identify as women—from competing in “women’s student
athletics.” 8/17/23 SlipOp.12 (Ex.A). It is the first circuit decision hold-

ing that men may compete in women’s sports based on their identity.
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Rehearing en banc is warranted for multiple reasons. To begin,
the decision conflicts directly with Clark I and Clark II, and it does so
based on a historical analysis of the Equal Protection Clause that
diverges sharply with the Supreme Court’s commands in New York
State Rifle & Pistol Association v. Bruen, 142 S. Ct. 2111, 2130 (2022),
and Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228
(2022). Consideration by the full Court is necessary to secure and
maintain uniformity of its decisions. Fed. R. App. P. 35(b)(1)(A).

The panel decision also conflicts with decisions from other circuits
in its application of intermediate scrutiny. Those circuits recognize that
sex 1s not a stereotype, and defining sex based on biology is not a proxy
for transgender discrimination. Indeed, if taken to its logical conclusion,
the panel’s holding here will prevent states in this Circuit from ever
classifying on the basis of biological sex. This question of exceptional
importance, and the circuit split the panel has created, independently
warrant this Court’s review. Fed. R. App. P. 35(b)(1)(B).

Time 1s of the essence. The next women’s sports season will begin
in a matter of days, and competitors like Intervenors may be forced to
compete against males, as has happened in the past. The Court should
act quickly on this petition for rehearing en banc, either granting it and
ordering expedited briefing and argument, or denying it so that Inter-
venors can take this important issue to the Supreme Court without

delay. Women are entitled to a fair chance to compete.
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BACKGROUND!

Intervenor Madison Kenyon is a student at Idaho State Univer-
sity, where she runs on the women’s track and cross-country teams.
Before the fall 2019 cross-country season, she learned she would be
competing against a University of Montana male athlete who identifies
as female.2 Competing on the men’s team, that student recorded times
in multiple events that would have broken national women’s records.
Unsurprisingly, Kenyon lost to the male athlete by a significant margin
every time they competed. Indeed, male athletes identifying as females

have won medals and displaced women across the country.

1 As recognized in Intervenors’ opening brief at 5-14, ECF No. 33. Inter-
venor Mary Marshall recently graduated from Idaho State University.

2 A person’s sex (male or female) is not “misleading” nor “assigned at
birth.” Contra SlipOp.13. Sex is the “biological indication of male and
female (understood in the context of reproductive capacity), such as sex
chromosomes, gonads, sex hormones, and nonambiguous internal and
external genitalia.” Am. Psychiatric Ass’'n, Diagnostic & Statistical
Manual of Mental Disorders 829 (5th ed. 2013). While “gender dys-
phoria” is a recognized mental-health issue, a person’s subjective feel-
ings do not change their sex. There is no scientific basis to believe that
men who identify as women are women “trapped” in men’s bodies. J.
Michael Bailey & Kiira Triea, What Many Transgender Activists Don’t
Want You to Know: And Why You Should Know it Anyway, 50 Perspec-
tives in Biology and Medicine 521-34 (Fall 2007); contra SlipOp.13-14,
28-30. And the fact that 1 in 5,000 births involves a disorder of sexual
development, Peter A. Lee et al., Global Disorders of Sex Development
Update since 2006: Perceptions, Approach and Care, 85 Hormone Re-
search in Pediatrics 158, 159 (2016); contra SlipOp.14, 29 (wrongly
claiming 2% of babies—1 in 50—are “intersex”), does not change that. A
disordered organ is not a new and different organ altogether.
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Against this backdrop, Idaho enacted the Fairness in Women’s
Sports Act. Under the Act, sports are designated “based on biological
sex.” Idaho Code § 33-6203(1). The Act does not differentiate between
students based on gender identity. In the event of a dispute about an
athlete’s sex, schools are to ask the student to provide “a health exami-
nation and consent form or other statement signed by the student’s
personal health care provider that shall verify the student’s biological
sex.” Idaho Code § 33-6203(3). The provider can do this based on the
provider’s knowledge of the patient or a routine sports physical. Id.

The Act contains 12 legislative fact findings. These include data
about inherent biological and physiological differences between men
and women, how those differences affect equal opportunities in sports,
and why hormone therapy does not eliminate the physical advantages a
male athlete obtains by going through puberty. The panel second-
guessed that last point, declaring that lowering “circulating testos-
terone levels” places men and women on equal athletic footing.
SlipOp.40. But as World Rugby concluded after extensive analysis, the
evidence consistently shows that, “given the size of the biological differ-
ences” between men and women, the “comparatively small effect of test-
osterone reduction” over 12 months still “allows substantial and mean-
ingful differences to remain.” World Rugby, Transgender Guidelines,

https://perma.cc/R6SN-BWY9; accord Opening Br.40-44, ECF No. 33.
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PROCEEDINGS

Two plaintiffs filed suit to invalidate the Act immediately after its
passage. Lindsay Hecox is a male who identifies as a woman and
planned to try out for the women’s cross-country team at Boise State
University. After the district court issued a preliminary injunction,
Hecox tried out and failed to make the women’s track team. SlipOp.22
n.7. Hecox withdrew from school, then reenrolled, never completing
enough credits to meet NCAA eligibility requirements. Still, the panel
determined the case was not moot because Hecox (1) intended to try
again, and (2) desired to play women’s club soccer, and the Act allegedly
prevented that, Hecox v. Little, 2023 WL 1097255, at *1-2 (9th Cir. Jan.
30, 2023)—even though the latter was not alleged in the Complaint.

Jane Doe 1s a female who identifies as a woman and speculates
that her sex might someday be “disputed” by a competitor, subjecting
her to the Act’s verification process. SlipOp.20—21. Neither she nor
Hecox showed an “imminent” or “immediate[]” danger of suffering such
a verification injury. Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409
(2013); Scott v. Pasadena Unified Sch. Dist., 306 F.3d 646, 656 (9th Cir.
2002). Yet the district court and the panel decided the challenge to the
Act’s sex classifications and the verification challenge.

The district court dismissed Hecox’s facial challenge, then
enjoined the Act’s enforcement. Idaho and Intervenors appealed. A

panel of this Court affirmed in every respect.
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ARGUMENT

I. Clark I and Clark II should have controlled this case, so
the panel decision creates a direct intra-circuit conflict.

This Court has already held—twice—that excluding male athletes
from female sports teams is substantially related to important govern-
ment interests and satisfies intermediate scrutiny under the Equal Pro-
tection Clause. Clark I, 695 F.2d at 1131-32; Clark 11, 886 F.2d at 1194.
In Clark I, this Court reviewed an appeal brought by male high-school
athletes arguing that a policy prohibiting them from playing on the
girls’ volleyball team violated the Equal Protection Clause. 695 F.2d at
1127. Under the policy, girls could play on boys’ athletic teams. Id. And
the boys’ schools did not have boys’ volleyball teams—Ileaving the girls’
teams as their only available option, but for the challenged policy. Id.

The district court dismissed the boys’ equal-protection claim, and
this Court affirmed. Id. Applying intermediate scrutiny, this Court
framed the issue as “whether the [challenged] policy regarding boys not
playing volleyball on the girls’ team fails substantially to further an
important governmental objective.” Id. at 1129.

In answering that question, this Court recognized that the
Supreme Court has “take[n] into account actual differences between the
sexes, including physical ones.” Id. For example, in Michael M. v. Sono-
ma County Superior Court, Justice Rehnquist, writing for a plurality,

observed that the “Court has consistently upheld statutes where the
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gender classification is not invidious, but rather realistically reflects the
fact that the sexes are not similarly situated in certain circumstances.”
1d. (quoting Michael M., 450 U.S. 464, 469 (1981)). In that case, the
Court had “upheld a statutory rape statute that applied only to males,
recognizing that since only women were subject to pregnancy and
preventing teenage pregnancy was a legitimate purpose of the statute,
[it] could apply differently to the different sexes.” Id. The Court also
rejected the petitioner’s argument that the statute was “impermissibly
overbroad because it [made] unlawful sexual intercourse with prepubes-
cent females, who are, by definition, incapable of becoming pregnant,”
calling that a “ludicrous” suggestion. Michael M., 450 U.S. at 475.
Against that backdrop, this Court held that the policy prohibiting
boys from playing on girls’ sports teams substantially furthered the
government’s important interest in “redressing past discrimination
against women in athletics and promoting equality of athletic oppor-
tunity between the sexes.” Clark I, 695 F.2d at 1131. “[D]ue to average
physiological differences, males would displace females to a substantial
extent if they were allowed to compete for positions on the volleyball
team.” Id. And there was “no question that the Supreme Court allows
for these average real differences between the sexes to be recognized or
that they allow gender to be used as a proxy in this sense if it is an

accurate proxy.” Id.
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Seven years later, this Court reaffirmed that position in an appeal
brought by the brother of one of the Clark I plaintiffs. Clark 11, 886 F.2d
at 1192. In Clark 11, this Court rejected the younger brother’s attempt
to force his way onto his school’s girls’ volleyball team. Id. at 1193-94.
“If males are permitted to displace females on the school volleyball team
even to the extent of one player like Clark, the goal of equal participation
by females in interscholastic athletics is set back, not advanced.” Id. at
1193 (emphasis added). “While equality in specific sports is a worth-
while i1deal, it should not be purchased at the expense of ultimate
equality of opportunity to participate in sports.” Id. (quoting Clark I,
695 F.2d at 1132). And that included the expense to “ultimate equality”
caused by a single male athlete competing on the girls’ volleyball team.
Id. “As common sense would advise against this, neither does the
Constitution demand it.” Id. (quoting Clark I, 695 F.2d at 1132).

Until now. Following the district court’s lead, the panel deemed
the Clark cases “inapposite” on two main bases. SlipOp.39-40. First, it
was “not clear” that biologically male athletes “who suppress their test-
osterone have significant physiological advantages” over biologically
female athletes, “unlike the cisgender boys at issue in Clark I and Clark
11” Id. at 40 (cleaned up). And second, biological males who identify as
female, “like women generally,” have “historically been discriminated

against, not favored.” Id. (cleaned up).
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That reasoning doesn’t distinguish the Clark cases; it rewrites
them. Both endorsed laws recognizing the “average real differences
between the sexes.” Clark I, 695 F.2d at 1131 (emphasis added); accord
Clark 11, 886 F.2d at 1192. And in Clark I, it was enough that boys
would “on average be potentially better volleyball players than girls.”
Clark I, 695 F.2d at 1127 (emphasis added). The Court did not suggest
in either case that a male athlete can bring a successful claim simply by
asserting countervailing interests in addressing past discrimination or
by obtaining a court assessment that he lacks “significant physiological
advantages” over female athletes. SlipOp.40 (cleaned up).

Quite the opposite, Clark I rejected the idea that the existence of
“wiser alternatives” might invalidate girls-only policies. 695 F.2d at
1132. True, “specific athletic opportunities could be equalized more fully
in a number of ways.” Id. at 1131. “[P]articipation could be limited on
the basis of specific physical characteristics other than sex.” Id. Or boys
could participate “only in limited numbers.” Id. But the “existence of
these alternatives shows only that the exclusion of boys is not necessary
to achieve the desired goal.” Id. Under intermediate scrutiny, “absolute
necessity is not required before a gender based classification can be sus-
tained.” Id. Thus, even when “the alternative chosen may not maximize
equality” and may instead “represent trade-offs between equality and
practicality,” the “existence of wiser alternatives” will not invalidate a

policy that is “substantially related to the goal.” Id. at 1131-32.
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Intervenor’s briefing highlighted that Clark I holding. Opening
Br.21-22, 31-32, 38, ECF No. 33; Reply Br.15, ECF No. 111. But it
featured nowhere in the panel majority’s 60-page opinion. And the two
opinions are impossible to reconcile. If the panel is right, then any laws
or policies that distinguish based on sex must be enjoined in their
entirety if a single plaintiff can show that it is “not clear,” SlipOp.40,
that the distinction is an “absolute necessity,” Clark I, 695 F.2d at 1131.

That cannot be the law. And until now, it wasn’t. The panel’s deci-
sion here gives a green light to other subsets of male athletes seeking to
challenge girls-only teams. A male athlete with a disability could argue
it 1s “not clear” he has an advantage over female athletes. SlipOp.40.
And he would be a member of a class of people who, “like women,” have
“historically been discriminated against.” Id. (cleaned up).

Or take Michael M. Applying the panel’s reasoning, the petitioner
there should have prevailed on his argument that the law was over-
broad because it criminalized “sexual intercourse with prepubescent
females, who are, by definition, incapable of becoming pregnant.”
Michael M., 450 U.S. at 475. After all, it 1s “not clear” that applying the
law to men who target girls who cannot become pregnant advances an
interest in preventing teenage pregnancy. The same goes for men who
are infertile. Until now, such arguments were “ludicrous.” Id. Until
now, “absolute necessity [was] not the standard.” Clark I, 695 F.2d at

1132. If allowed to stand, though, the panel’s decision changes all that.

10
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II. The panel’s claim that the Act discriminates by proxy
based on transgender status misapplies this Court’s and
the Supreme Court’s precedent and creates a circuit split.

Also meriting en banc review is the panel’s holding that “the Act’s
use of ‘biological sex” 1s “proxy discrimination™ for transgender status.
SlipOp.31 (quoting Pac. Shores Props., LLC v. City of Newport Beach,
730 F.3d 1142, 1160 n.23 (9th Cir. 2013)). Pacific Shores defines “proxy
discrimination” as discrimination based on “criteria that are almost
exclusively indicators of membership in the disfavored group.” 730 F.3d
at 1160 n.23. “For example, discriminating against individuals with
gray hair is a proxy for age discrimination because the fit between age
and gray hair is sufficiently close.” Id. (cleaned up).

The Act does not do that. The Act’s biological criteria are not
“closely” or “almost exclusively” associated with “membership in the
[transgender] group,” id.; those criteria encompass the much larger
group the law actually excludes from girls’ sports teams: all biological
males, no matter their identity. Accord, e.g., Pers. Adm’r of Mass. v.
Feeney, 442 U.S. 256, 275 (1979) (holding veteran hiring preferences are
not a “pretext” for sex discrimination because “all nonveterans—male as
well as female—are placed at a disadvantage”). And the panel’s holding
places this circuit directly at odds with the Eleventh Circuit’s recent
holding that “discrimination based on biological sex” does not necessari-

ly entail “discrimination based on transgender status.” Adams v. Sch.

Bd. of St. Johns Cnty., 57 F.4th 791, 809 (11th Cir. 2022) (en banc).

11
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III. In treating transgender status as a quasi-suspect class, the
panel decision conflicts with three other circuits.

The bar for recognizing a new quasi-suspect class for purposes of
an Equal Protection Clause analysis is “high.” L. W. ex rel. Williams v.
Skrmetti, 73 F.4th 408, 420 (6th Cir. 2023). And the Supreme Court has
never recognized gender identity as such a class. Indeed, the Court has
only recognized two such classes—and that was “over four decades” ago.
Id. (citing City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441
(1985) (gender and illegitimacy)).

Both the Sixth and the Eleventh Circuits have expressly declined
to treat transgender status as a quasi-suspect class. Skrmetti, 73 F.4th
at 420; Adams, 57 F.4th at 803 n.5. So has the Tenth Circuit, following
this Court’s decision in Holloway v. Arthur Anderson & Co., 566 F.2d
659 (9th Cir. 1977). Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995)
(citing Holloway, 566 F.2d at 663). But see Grimm v. Gloucester Cnty.
Sch. Bd., 972 F.3d 586, 611 (4th Cir. 2020) (treating transgender status
as a quasi-suspect class).

The panel here said that this Court recognized gender identity as
a quasi-suspect class in Karnoski v. Trump, 926 F.3d 1180, 1200-01
(9th Cir. 2019). SlipOp.34. But that’s not quite right. The Court did
instruct the district court there to apply “something more than rational
basis but less than strict scrutiny,” but it did not recognize transgender

1dentity as a suspect or quasi-suspect class. 926 F.3d at 1201.

12
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Karnoski involved a challenge to a policy prohibiting military
service by openly transgender individuals, thus regulating based on
that status “[o]n its face.” Id. The district court applied strict scrutiny.
Id. at 1199. And this Court reversed, directing that “[a]lmong the factors
to be considered on remand are the level of constitutional scrutiny
applicable to the equal protection or substantive due process rights of
transgender persons.” Id. To guide that consideration, the Court did not
apply “the factors ordinarily used to determine whether a classification
affects a suspect or quasi-suspect class,” id. at 1200, instead suggesting
that “the district court should apply a standard of review that is more
than rational basis but less than strict scrutiny.” Id. at 1201. And the
Court was clear that this analysis should be made “as-applied rather
than facial,” id. at 1200 (citation omitted)—the opposite of what the
panel did here.

Idaho’s Act does not classify based on transgender status—on its
face or otherwise. If two boys show up for women’s track tryouts, one
who identifies as a woman and one as a man, both will be told to attend
the men’s track tryouts instead. So the full Court should clarify that the
Act does not distinguish based on transgender status. After all, “[t]he
burden of establishing an imperative for constitutionalizing new areas
of American life is not—and should not be—a light one, particularly
when the States are currently engaged in serious, thoughtful debates

about the issue.” Skrmetti, 73 F.4th at 415-16 (cleaned up).

13
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IV. The panel decision violates the original public meaning of
the Equal Protection Clause.

In declaring that it violates equal protection for a state to ensure
equal opportunities for female athletes, the panel made no attempt to
justify its holding in accord with “the original fixed meaning” of the
“equal protection guarantee.” Skrmetti, 73 F.4th at 415. “Life-tenured
federal judges should be wary of removing a vexing and novel topic of
medical debate” about the best way to give women and girls a chance to
be champions “from the ebbs and flows of democracy by construing a
largely unamendable federal constitution to occupy the field.” Id.

Both Bruen and Dobbs affirmed that no matter the constitutional
provision at issue, courts “begin with the language of the instrument,”
Dobbs, 142 S. Ct. at 224445 (cleaned up), informed by careful
“historical analysis,” Bruen, 142 S. Ct. at 2130. That makes this case
easy. Nothing in the Equal Protection Clause’s text suggests that states
cannot protect women athletes from male competitors simply because a
man identifies as a woman. And in the years leading up to and immedi-
ately after the Equal Protection Clause’s ratification in 1868, there is
not a single law, regulation, or case that Appellees can point to where a
court circumscribed the government’s power to separate sports teams by
sex. If three historical firearm regulations did not carry the day in
Bruen, then zero examples cannot show a “broad tradition” of laws

prohibiting sex-separated athletics regardless of identity. Id. at 2156.

14
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The panel defended its contrary conclusion by asserting that the
Fourteenth Amendment’s Framers would not have understood “biologi-
cal sex” in the scientific terms that Idaho used to define it. SlipOp.28 &
n.8. But that’s irrelevant. What matters is what the public in 1868
would have understood by equal protection of the laws. And no party
has presented evidence showing that the public understood equal pro-
tection to mean “states cannot classify women’s sports based on sex.” It
1s also insulting to say that the public in 1868 had no grasp of “sex”
because the science was lacking. See id.

Contradicting itself, the panel observes that “transgender people
have existed since ancient times.” SlipOp.28 n.8. That’s not the relevant
question. Officials in 1868 did not include “gender identity” in the Four-
teenth Amendment’s text, nor did they enact any other laws giving men
who identify as women the right to participate in women’s sports. That

silence 1s dispositive in Appellants’ favor.

V. The panel’s broad remedy exceeds the judicial power
under Article III.

The district court enjoined the Act in all its applications—even the
unintrusive act of asking a doctor to certify that a student is a boy or
girl. The panel affirmed that broad injunction. But Article III confines
courts to cases and controversies. That means courts should not “issue
relief that extends further than necessary to remedy the plaintiff’s

mjury.” Commonwealth v. Biden, 57 F.4th 545, 556 (6th Cir. 2023).
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Hecox did not seek class certification and thus can, at most, seek
to remedy only Hecox’s injury. As the Sixth Circuit recently queried in
upholding a state law prohibiting the use of medicines to effect a so-
called gender transition on minors: “absent a properly certified class
action, why” should one transgender athlete “represent... million[s]?”
Skrmetti, 73 F.4th at 415. A “rising chorus” suggests that Article III
does not allow such sweeping relief. Id. (collecting cases).

The panel here held that injunctive relief was proper because the
Act 1s “unconstitutional as currently written.” SlipOp.57. But courts
decide discrete cases and controversies before them. They restrain
applications to particular persons; they do not answer “questions for
everyone.” Samuel Bray, Multiple Chancellors: Reforming the National
Injunction, 131 Harv. L. Rev. 417, 421 (2017).

John Doe No. 1 v. Reed, 561 U.S. 186, 194 (2010), is inapposite.
Contra SlipOp.58 & n.22. There, certain plaintiffs wanted to bar a
secretary of state “from making referendum petitions available to the
public.” Reed, 561 U.S. at 194. Enjoining the secretary from doing so
would have “reach[ed] beyond the particular circumstances of [the]
plaintiffs,” so the Court treated the case as facial, even though the
plaintiffs brought an as-applied challenge. Id. It was not possible to
fashion relief only for the plaintiffs; the secretary either could or could

not release the petitions.
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The opposite is true here. Hecox sought an injunction stopping the
Act from applying based on Hecox receiving certain medical interven-
tions, and Doe sought an injunction stopping the Act’s verification
provisions from applying to her. That does not necessitate an appli-
cation beyond their “particular circumstances.” Id. If other male
athletes in Idaho identify as women and receive different or no medical
intervention yet want to compete in women’s sports, nothing stops them
from seeking injunctive relief. Unlike in Doe, there is no reason for this
Court to take Plaintiffs’ as-applied challenges and fashion injunctive
relief to non-parties.

Finally, the injunction the panel affirmed is especially overbroad
regarding the verification provision. The panel characterized the verifi-
cation process as “invasive,” “intrusive,” and “humiliating.” SlipOp.49—
53. But in most instances, that process will require only that a doctor
say whether a long-time patient is male or female. Yet the panel still
enjoined all means of verifying a student’s sex, not just those means the
panel condemned as intrusive. That, too, exceeded the scope of the
panel’s jurisdiction.

CONCLUSION

To protect women and girls in sports, time is of the essence. The

Court should expeditiously grant or deny the petition for rehearing en

banc.
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The Act bars all transgender women and girls from
participating in, or trying out for, public school female sports
teams at every age, from primary school through college,
and at every level of competition, from intramural to elite
teams. It also provides a sex dispute verification process
whereby any individual can “dispute” the sex of any female
student athlete in the state of Idaho and require her to
undergo intrusive medical procedures to verify her sex,
including gynecological exams. Male student athletes in
Idaho are not subject to a similar dispute process.

The panel held that the district court did not abuse its
discretion when it found, on the record before it, that
plaintiffs were likely to succeed on the merits of their claim
that the Act violates the Equal Protection Clause of the
Fourteenth Amendment.

Citing United States v. Virginia, 518 U.S. 515, 555
(1996), and Karnoski v. Trump, 926 F.3d 1180, 1200-01 (9th
Cir. 2019), the panel stated that a heightened level of
scrutiny applies to laws that discriminate on the basis of
transgender status and sex. The district court did not err in
concluding that heightened scrutiny applied because the Act
discriminates on the basis of transgender status by
categorically excluding transgender women from female
sports and on the basis of sex by subjecting all female
athletes, but not male athletes, to invasive sex verification
procedures to implement that policy.

Because the Act subjects only women and girls who wish
to participate in public school athletic competitions to an
intrusive sex verification process and categorically bans
transgender women and girls at all levels, regardless of
whether they have gone through puberty or hormone
therapy, from competing on female, women, or girls teams,
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(14 of 123)
Case: 20-35813, 0B/BL/2023, ID: 12783534, DkiEntny: 2191 Rpe 89 i 48

HECOX v. LITTLE 13

subjects only women and girls who wish to participate in
public school athletic competitions to an intrusive sex
verification process and categorically bans transgender girls
and women at all levels from competing on “female[],
women, or girls” teams, Idaho Code § 33-6203(2), and
because the State of Idaho failed to adduce any evidence
demonstrating that the Act is substantially related to its
asserted interests in sex equality and opportunity for women
athletes, we affirm the district court’s grant of preliminary
injunctive relief.

I. FACTUAL AND PROCEDURAL BACKGROUND
A.

As the district court noted, and as we recognize in this
context, “such seemingly familiar terms as ‘sex and gender’
can be misleading,” Hecox v. Little, 479 F. Supp. 3d 930, 945
(D. Idaho 2020) (quoting Doe ex rel. Doe v. Boyertown Area
Sch. Dist., 897 F.3d 518, 522 (3d Cir. 2018)). We therefore
adopt the terminology that has been employed throughout
this case.

“Gender identity” is “the term used to describe a person’s
sense of being male, female, neither, or some combination
of both.”! A person’s “sex” is typically assigned at birth
based on an infant’s external genitalia, though “external
genitalia” do not always align with other sex-related
characteristics, which include “internal reproductive organs,
gender identity, chromosomes, and secondary sex
characteristics.” A “transgender” individual’s gender
identity does not correspond to their sex assigned at birth,
while a “cisgender” individual’s gender identity corresponds

! Joshua D. Safer & Vin Tangpricha, Care of Transgender Persons, 381
N. Eng. J. Med. 2451, 2451 (2019)
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the Health of Transsexual, Transgender, and Gender
Nonconforming People (Version 7), which were developed
by the World Professional Association for Transgender
Health (WPATH). AAP Br. at 19.

B.

On March 16, 2020, Idaho passed House Bill 500
(“H.B. 500), a categorical ban against transgender women
and girls’ participation in any public-school funded
women’s sport, implemented by subjecting all female
athletes to an intrusive sex verification process if their
gender is disputed by anyone. See H.R. 500, 65th Leg., 2d
Reg. Sess. (Idaho 2020). Although Idaho was the first state
in the nation to issue such a ban, twenty other states have
enacted similar—though perhaps not as potentially
intrusive against all female athletes—restrictions on female
transgender athletes.

4 Since the Act’s passage, twenty other states have passed laws limiting
the participation of transgender students in women’s athletics. However,
no other state appears to have enacted an enforcement mechanism for
those restrictions like the sex dispute verification process in the Act. See
Ala. Code § 16-1-52 (2021); Ariz. Rev. Stat. Ann. § 15-120.02 (2022);
Ark. Code Ann. § 6-1-107 (West 2021); Fla. Stat. Ann. § 1006.205
(West 2021); Ind. Code Ann. § 20-33-13-4 (West 2022); lowa Code
Ann. § 2611.2 (West 2022); H.B. 2238, 2023 Leg. Sess. (Kan. 2023); Ky.
Rev. Stat. Ann. § 164.2813 (West 2022); La. Stat. Ann. § 4:442 (2022);
Miss. Code Ann. § 37-97-1 (West 2021); Mont. Code Ann. § 20-7-1306
(West 2021); Legis. Assemb. 1489, 68th Legis. Assemb., Reg. Sess.
(N.D. 2023); Legis. Assemb. 1249, 68th Legis. Assemb., Reg. Sess.
(N.D. 2023); Okla. Stat. Ann. tit. 70, § 27-106 (West 2022); S.C. Code
Ann. § 59-1-500 (2022); S.D. Codified Laws § 13-67-1 (2022); Tenn.
Code Ann. § 49-7-180 (2022); Tex. Educ. Code Ann. § 33.0834 (West
2022); Utah Code Ann. § 53g-6-902 (West 2022); W. Va. Code Ann.
§ 18-2-25d (West 2021); S. 92, 67th Leg., Gen. Sess. (Wyo. 2023).
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the Act, labeling it a “legally infirm statute.”® Nonetheless,
Governor Little signed H.B. 500 into law on March 30, 2020,
and it went into effect on July 1, 2020.

C.

In enacting H.B. 500, the legislature made several
findings purportedly based on Professor Coleman’s study,
including “that there are ‘inherent [biological] differences
between men and women,”” Idaho Code § 33-6202(1)
(quoting United States v. Virginia (“VMI’), 518 U.S. 515,
533 (1996)), and that men have “higher natural levels of
testosterone,” id. § 33-6202(4), which “have lifelong effects,
including those most important for success in sport,” id.
§ 33-6202(5). Relying on Professor Coleman’s work, the
legislature found that “[t]he benefits that natural testosterone
provides to male athletes is [sic] not diminished through the
use of puberty blockers and cross-sex hormones.” Id. § 33-
6202(11). The legislature also found that “women’s
performances at the high[est] level [of athletics] will never
match those of men.” Id. § 33-6202(9) (quoting Valterie
Thibault et al., Women and Men in Sport Performance: The
Gender Gap Has Not Evolved Since 1983, 9 J. of Sports Sci.
& Med. 214, 219 (2010)). The legislature concluded that
“[h]aving separate sex-specific teams furthers efforts to
promote sex equality” by “providing opportunities for
female athletes to demonstrate their skill, strength, and
athletic abilities, while also providing them with
opportunities to obtain recognition and accolades, college

6 See also Tony Park et al., 5 Former Idaho Attorneys General Urge
Transgender Bill Veto, ldaho Statesman (Mar. 17, 2020),
https://www.idahostatesman.com/opinion/readers-
opinion/article241267071.html (last visited May 23, 2023).
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October 2020. Because the parties’ arguments raised several
unanswered factual questions as to whether Lindsay’s claim
was moot, we remanded the case to the district court for
further factual development and findings on justiciability
questions on June 24, 2021.

On July 18, 2022, the district court issued factual
findings and concluded that Lindsay’s claim was not moot.
We affirmed the district court’s determination that Lindsay’s
claim was not moot in a separate unanimous order issued on
January 30, 2023. See Hecox v. Little (Hecox II), No. 20-
35813, 2023 WL 1097255, at *1 (9th Cir. Jan. 30, 2023).”
We then asked the parties to brief us on which claims
remained for decision in this appeal and any intervening
authority. The parties agree that the only issue that we must
decide is whether the district court abused its discretion in
issuing the preliminary injunction.

II. STANDARD OF REVIEW

We review a district court’s grant of a preliminary
injunction for an abuse of discretion. Olson v. California, 62
F.4th 1206, 1218 (9th Cir. 2023). That said, “legal issues
underlying the injunction are reviewed de novo because a
district court would necessarily abuse its discretion if it

"In our January order, we determined that Lindsay’s claim was not moot
when she withdrew from BSU in October 2020, because when she left
she expressed a concrete plan to re-enroll and try out for BSU sports
teams. Hecox 11,2023 WL 1097255 at *1. Lindsay followed through on
those plans by re-enrolling at BSU after she established Idaho state
residency and training to participate in women’s sports teams. Id.
Indeed, Lindsay plans to try out again for the BSU women’s cross-
country and track teams in Fall 2023, and has been playing for the BSU
women’s club soccer team since Fall 2022. Id. at *2. Absent the
preliminary injunction against the Act’s enforcement, Lindsay would be
banned from participating on the BSU women’s club soccer team. Id.












(27 of 123)
Case: 20-35813, 08/BL/2023, D 12783534, DkiEntny: 2191 Rge)6 261t 48

26 HECOX v. LITTLE

clear that its animating purpose was to ban transgender
women from “biologically female” teams. These findings
explicitly discuss transgender women athletes by stating that
“a man [sic] who identifies as a woman and is taking cross-
sex hormones ‘had an absolute advantage’ over female
athletes,” and noting that “[t]lhe benefits that natural
testosterone provides to male athletes is [sic] not diminished
through the use of puberty blockers and cross-sex
hormones.” Idaho Code § 33-6202(11).

During the legislative debate on H.B. 500, the Act’s
supporters stated repeatedly that the Act’s purpose was to
ban transgender women athletes from participating on
female athletic teams in Idaho. Representative Ehardt, who
introduced the bill, characterized the law as a “preemptive”
strike that would allow Idaho to “remove [transgender
women] and replace them with the young gal that should
have been on the team.” Representative Ehardt reiterated
that the Act would require transgender women to “compete
on the side of those biological boys and men with whom they
look or, about whom they look alike.” Much of the
legislative debate centered around two transgender women
athletes running track in Connecticut high schools, as well
as one running college track in Montana, and the potential
“threat” those athletes presented to female athletes in Idaho.
When the then-Idaho Attorney General Wasden expressed
concerns about the Act’s constitutionality, he expressly
described it as “targeted toward transgender and intersex
athletes.”

The plain language of section 33-6203 bans transgender
women from “biologically female” teams. The Act divides
sports teams into three categories based on biological sex:
“(a) Males, men, or boys; (b) Females, women, or girls; or
(c) Coed or mixed.” Id. § 33-6203(1). Sports designated for
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(“That the statutory classifications challenged here
discriminate among illegitimate children does not mean, of
course, that they are not also properly described as
discriminating between legitimate and illegitimate
children.”).

b. Heightened scrutiny applies because the Act
discriminates on the basis of transgender status.

We have previously held that heightened scrutiny applies
to laws that discriminate on the basis of transgender status,
reasoning that gender identity is at least a “quasi-suspect
class.” Karnoskiv. Trump, 926 F.3d 1180, 1200-01 (9th Cir.
2019).

In Karnoski, we reviewed an injunction against the
implementation of a 2017 Presidential Memorandum and
Departments of Defense and Homeland Security policies
that effectively precluded transgender individuals from
serving in the U.S. military. Id. at 1189. The district court
had applied strict scrutiny in enjoining the policy, while the
government argued that the policy should be reviewed under
a rational basis standard. Id. at 1200. We held that because
the implementing policy “on its face treats transgender
persons differently than other persons . .. something more
than rational basis but less than strict scrutiny applies.” /Id.
at 1201. We therefore adopted the heightened scrutiny
approach of VMI and Witt v. Dep't of Air Force, 527 F.3d
806, 818 (9th Cir. 2008), to review the military’s ban on
transgender persons who experienced gender dysphoria or
who have undergone gender transition.!' Id. We are thus

"' The Supreme Court determined in VMI that for “cases of official
classification based on gender” a reviewing court must apply a
“heightened review standard” and determine whether the state has
demonstrated an “exceedingly persuasive justification” for the
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533. To survive heightened scrutiny, the government must
demonstrate “that the [challenged] classification serves
important governmental objectives and that the
discriminatory means employed are substantially related to
the achievement of those objectives.” Id. at 516 (alteration
in original) (internal quotation marks and citations omitted).
Our review under heightened scrutiny is an extremely fact-
bound test, requiring us to “examine [a policy’s] actual
purposes and carefully consider the resulting inequality to
ensure our most fundamental institutions neither send nor
reinforce messages of stigma or second-class status.”
SmithKline Beecham Corp. v. Abbott Labs., 740 F.3d 471,
483 (9th Cir. 2014).

Appellants contend that, “[dJlue to the average
physiological differences” between men and women, the Act
substantially advances the important state interest of
“promot[ing] sex equality . . . by providing opportunities for
female athletes to demonstrate their skill, strength, and
athletic abilities [and] opportunities to obtain recognition
and accolades, college scholarships, and the numerous other
long-term benefits that flow from success in athletic
endeavors.”  Idaho Code § 33-6202(12). We have
previously held that furthering women’s equality and
promoting fairness in female athletic teams is an important
state interest. Clark I, 695 F.2d at 1131. However, on the
record before us, the district court correctly determined that
the Act’s means—categorically banning transgender women
and girls from all female athletic teams and subjecting all
female athletes to intrusive sex verification procedures—are
not substantially related to, and in fact undermine, those
asserted objectives.
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“distinguish on their face between opposite-sex couples who
are permitted to marry and whose out-of-state marriages are
recognized, and same-sex couples, who are not permitted to
marry and whose marriages are not recognized”). As
medical expert Dr. Jack Turban stated, “forcing [transgender
students] to play on a sports team that does not match their
gender identity would damage their mental health” by
“forcing them to express themselves as cisgender.” Lindsay
declared that she would never compete on a men’s team, as
it would be “embarrassing and painful to be forced onto a
team for men—Ilike constantly wearing a big sign that says
‘this person is not a “real” woman.’”’

The district court also found that, on the record before it,
“transgender women have not and could not ‘displace’
cisgender women in athletics ‘to a substantial extent.’”
Hecox, 479 F. Supp. 3d at 977 (quoting Clark I, 695 F.2d at
1131). Appellants misrely on a single line from Clark II to
argue that the participation of just one transgender woman
on a team risks displacing any individual cisgender woman:
“If males are permitted to displace females on the school
volleyball team even to the extent of one player like Clark,
the goal of equal participation by females in interscholastic
athletics is set back, not advanced.” Clark II, 886 F.2d at
1193. This statement, however, was made in response to the
argument in Clark II that because sex separation had not
fully met Arizona’s goal of equality of participation in
sports, Arizona no longer had an important interest in the
policy. We did not think Clark’s proposed remedy for the
inequality of opportunities for female athletes—allowing
him to play on the girls’ teams—would advance the “goal of
equal participation by females in interscholastic sports.” Id.
Because transgender women represent about 0.6 percent of
the general population, the district court did not err in finding












(47 of 123)
Case: 20-35813, 0B/BL/2023, ID: 12783534, DkiEntny: 21910 fge) & 2161t 4

46 HECOX v. LITTLE

record before the district court includes anecdotal evidence
of only four transgender athletes who had ever competed in
cisgender women’s sports, including two high school
runners who competed in Connecticut and were
subsequently defeated by cisgender women in competition.
While the Intervenors state they were defeated by a
transgender athlete, June Eastwood, in a running
competition at the University of Montana, Eastwood
eventually lost to a different cisgender athlete in that same
competition. Lindsay’s own athletic career belies the
contention that transgender women who have undergone
male puberty have an absolute advantage over cisgender
women: she has never qualified for BSU’s track team despite
trying out in Fall 2020.

There is likewise no evidence in the record of a
transgender woman receiving an athletic scholarship over a

advantage.” Int’l Olympics Comm., IOC Framework on Fairness,
Inclusion and Non-Discrimination on the Basis of Gender Identity and
Sex Variations 4 (2021),
https://stillmed.olympics.com/media/Documents/Beyond-the-
Games/Human-Rights/IOC-Framework-Fairness-Inclusion-Non-
discrimination-2021.pdf#fpage=4 (last visited June 6, 2023); see also
Nat’l Collegiate Athletics Ass’n, Transgender Student-Athlete
Participation Policy (April 17, 2023),
https://www.ncaa.org/sports/2022/1/27/transgender-participation-
policy.aspx (last visited May 24, 2023). And while the World Athletics
Council, the international governing body for track and field, recently
adopted a more stringent policy of categorically excluding post-
pubescent transgender women from elite athletic competitions, its policy
does not bar transgender women who have not experienced endogenous
puberty from eligibility. See Press Release, World Athletics Counsel,
World Athletics Council Decides on Russia, Belarus, and Female
Eligibility (Mar. 23, 2023), https://worldathletics.org/news/press-
releases/council-meeting-march-2023-russia-belarus-female-eligibility
(last visited May 24, 2023).
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We must “reject measures that classify unnecessarily and
overbroadly by gender when more accurate and impartial
lines can be drawn.” Sessions v. Morales-Santana, 137 582
U.S. 47, 63 n.13 (2017). While the Act purports to further
athletic opportunities for Idaho’s female students, the district
court correctly concluded that the Act does not further this
goal, and in fact “appears unrelated to the interests the Act
purportedly advances.” Hecox, 470 F. Supp. 3d at 979. And
“[i]ntentional discrimination on the basis of gender by state
action violates the Equal Protection Clause[] where, as here,
the discrimination serves to ratify and perpetuate invidious,
archaic, and overbroad stereotypes.” J.E.B. v. Alabama ex
rel. TB., 511 U.S. 127, 131 (1994). Thus, we need not and
do not decide what policy would justify the exclusion of
transgender women and girls from Idaho athletics under the
Equal Protection Clause, because the total lack of means-end
fit here demonstrates that the Act likely does not survive
heightened scrutiny.

c. The sex dispute verification provision likely fails
heightened scrutiny.

The district court also correctly concluded that the sex
verification provision likely failed heightened scrutiny
because Idaho failed to demonstrate an “exceedingly
persuasive justification,” VMI, 518 U.S. at 534, for
subjecting only young women and girls to the humiliating
and intrusive burden of the sex verification process.!”

See W. Va. v. B. P. J.,, by Jackson, 143 S. Ct. 889 (2023). As of this
writing, transgender girls such as B. P. J. may participate in West
Virginia school athletics.

17 Idaho contends that we should dismiss the challenge to the sex dispute
verification provision of the Act, because the district court primarily
analyzed the provision’s constitutionality as to Jane’s claim, which the
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gynecological examinations merely because an individual
“disputes” their sex.

The psychological burden of these searches does not just
fall on transgender women like Lindsay, but on all women
and girls. As amici describe, “[s]ex verification procedures
have a long, checkered history in female sports that continue
to this day.” Br. of Amici Curiae National Women’s Law
Center, et al. at 15. In the 1960s, the IOC would force female
athletes to strip and parade in front of a panel of doctors to
prove that they were, in fact, women. Id. The process was
discontinued after a public outcry. /d. One intersex athlete
who failed a sex verification procedure described being “so
‘tormented’ and ‘unbearably embarrassed’ that ‘she
attempted suicide’ by ‘swallowing poison.”” Id. at 17
(quoting Ruth Padawer, The Humiliating Practice of Sex-
Testing Female Athletes, N.Y. Times Magazine (June 28,
2016)). Tellingly, while many athletic organizations have
tightened their rules for transgender women’s competition
since 2020, none appears to have instituted a process that
required gynecological examinations or invasive physical
examinations.!® Of the twenty other states that have passed
restrictions on transgender women’s participation in
women’s sports, none has authorized a similar sex
verification process.!

8 The IOC has expressly disavowed invasive sex verification
procedures, stating that “[c]riteria to determine eligibility for a gender
category should not include gynecological examinations or similar forms
of invasive physical examinations, aimed at determining an athlete’s sex,
sex variations or gender.” See Int’l Olympic Comm., supra, at 5.

19 Most states that have instituted categorical bans on transgender
participation in student athletics have verified sex via a student’s birth
certificate. Oklahoma and Kentucky require a student or a student’s
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Weston, Inc. v. McCain Foods, Ltd., 941 F.2d 970, 974 (9th
Cir. 1991) (quoting Coca—Cola Co. v. Overland, Inc., 692
F.2d 1250, 1256 n.16 (9th Cir.1982)). However, injunctive
relief “must be tailored to remedy the specific harm alleged,”
and “[a]n overbroad injunction is an abuse of discretion.” /d.
(finding that a worldwide injunction to protect a trade secret
was not an abuse of discretion). Under Federal Rule of Civil
Procedure Rule 65(d), “[e]very order granting an injunction
... must: (A) state the reasons why it issued; (B) state its
terms specifically; and (C) describe in reasonable detail—
and not by referring to the complaint or other document—
the act or acts restrained or required.”  However,
“injunctions are not set aside under [R]ule 65(d) [] unless
they are so vague that they have no reasonably specific
meaning.” United States v. Holtzman, 762 F.2d 720, 726 (9th
Cir. 1985).

Here, the scope of the injunction is clear: The district
court enjoined the enforcement of any of the provisions of
the Act.2® The district court explicitly held that the
injunction would restore the pre-Act status quo, such that the
“NCAA policy for college athletes and IHSAA policy for
high school athletes” would remain in effect. Hecox, 479 F.
Supp. 3d at 988. Nor did the district court abuse its
discretion as to the scope of the injunction. It concluded that

20 The partial concurrence states that it is unclear whether the Court was
“enjoining all provisions of the Act or only some of them.” Partial
Concurrence at 81. However, the district court granted the motion for
preliminary injunction in full, see Hecox, 479 F. Supp. 3d at 989, and the
motion asked the district court to enjoin “enforc[ement of] any of the
provisions of” the Act. It does not appear from the record that either
party argued that the injunction should apply to only certain provisions
of the Act. Thus, no genuine confusion exists regarding whether the
entirety of the Act is enjoined.
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VI. CONCLUSION

We recognize that, after decades of women being denied
opportunities to meaningfully participate in athletics in this
country, many cisgender women athletes reasonably fear
being shut out of competition because of transgender athletes
who “retain an insurmountable athletic advantage over
cisgender women.” See Br. of Amici Curiae Sandra Bucha,
et al. at 8. We also recognize that athletic participation
confers to students not just an opportunity to win
championships and scholarships, but also the benefits of
shared community, teamwork, leadership, and discipline.
See generally Br. of Amici Curiae 176 Athletes in Women’s
Sports (describing the benefits of sports, and diversity in
women’s sports, on all students). Excluding transgender
youth from sports necessarily means that some transgender
youth will be denied those educational benefits.

However, we need not and do not decide the larger
question of whether any restriction on transgender
participation in sports violates equal protection. Heightened
scrutiny analysis is an extraordinarily fact-bound test, and
today we simply decide the narrow question of whether the
district court, on the record before it, abused its discretion in
finding that Lindsay was likely to succeed on the merits of
her equal protection claim. Because it did not, we affirm the
entry of preliminary injunctive relief against the Act’s
enforcement.

AFFIRMED.
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students, the medical consensus that circulating testosterone
rather than transgender status is an accurate proxy for
athletic performance, and the unusual and extreme nature of
the Act’s sex verification requirements, the district court did
not abuse its discretion by concluding that Lindsay was
likely to succeed on her equal protection claim.

I also agree with the majority that the district court did
not abuse its discretion by enjoining enforcement of the
statute against non-plaintiffs. Given the partially facial
nature of Lindsay’s claims and the Supreme Court’s
discussion of this subject in John Doe No. 1 v. Reed, 561
U.S. 186 (2010), I conclude that the district court acted
within its broad discretion.

Although I agree with much of the majority opinion, I
respectfully disagree with the majority in certain respects.
First, I disagree with the majority’s conclusion that “only
women and girls who want to compete on Idaho school
athletic teams, and not male athletes, are subject to the sex
dispute verification process.” Maj. Op. at 36. I read the
verification provision to apply to any student, male or
female, who participates on women’s or girls’ athletic teams.
The verification provision does not apply to any student,
male or female, who participates on men’s or boys’ athletic
teams. Accordingly, I conclude that it is the team an athlete
chooses to join that dictates whether they are subject to the
statute’s verification process, not the athlete’s sex. In my
view, the majority errs in holding otherwise.

Second, I disagree with the majority’s conclusion that the
preliminary injunction satisfies the specificity requirements
set out in Federal Rule of Civil Procedure 65(d)(1). The
injunction does not “state its terms specifically” or “describe
in reasonable detail . . . the . . . acts restrained or required.”
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care providers to using one of the three means enumerated
in the statute.

I agree with Lindsay. Boiled down, the State interprets
the statute to mean that a health care provider may verify a
student’s sex by: (1) a routine sports physical examination
relying on one or more of the enumerated means; or (2) any
“other statement” relying on any means at all. The State’s
reading sharply diverges from the language adopted by the
legislature and renders the provision’s second sentence
inoperative. The State argues that the district court failed to
apply Idaho’s principles of statutory interpretation, see
State’s Opening Brief at 37, but notably fails to identify any
support for its anti-textual interpretation, from Idaho or
elsewhere. Because the second sentence becomes a dead
letter under the State’s interpretation, the statute is not
reasonably susceptible to the interpretation offered by the
State. See State v. Yzaguirre, 163 P.3d 1183, 1190 (Idaho
2007) (“In interpreting statutory language, all the words of
the statute must be given effect if possible, and the statute
must be construed as a whole.”).

II. Intermediate Scrutiny Applies Because the Act
Discriminates Based on Transgender Status

I agree with the majority, and with the district court, that
intermediate scrutiny applies.

Before the passage of the Act, Idaho prohibited “men and
boys” from participating on teams designated for women and
girls. As the district court pointed out, “general sex
separation on athletic teams for men and women . . .
preexisted the Act and has long been the status quo in Idaho.
Existing rules already prevented boys from playing on girls’
teams before the Act.” Hecox I, 479 F. Supp. 3d at 982.
However, Idaho’s pre-Act status quo allowed transgender
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marriages are not recognized.” Id. at 467. The defendants
could not “overcome the inescapable conclusion” that the
laws “discriminate[d] on the basis of sexual orientation.” Id.
at 468. We applied the same reasoning in Pacific Shores
Properties, LLC v. City of Newport Beach, 730 F.3d 1142
(9th Cir. 2013), a Fair Housing Act case, where we
explained:

Proxy discrimination is a form of facial
discrimination. It arises when the defendant
enacts a law or policy that treats individuals
differently on the basis of seemingly neutral
criteria that are so closely associated with the
disfavored group that discrimination on the
basis of such criteria is, constructively, facial
discrimination against the disfavored group.
For example, discriminating against
individuals with gray hair is a proxy for age
discrimination because “the ‘fit’ between age
and gray hair is sufficiently close.”
McWright v. Alexander, 982 F.2d 222, 228
(7th Cir. 1992).

Id. at 1160 n.23; c¢f- Bray v. Alexandria Women's Health
Clinic, 506 U.S. 263, 270 (1993) (42 U.S.C. § 1985(3)) (“A
tax on wearing yarmulkes is a tax on Jews.”); McWright, 982
F.2d at 228 (Rehabilitation Act) (“We have warned that an
employer cannot be permitted to use a technically neutral
classification as a proxy to evade the prohibition of
intentional discrimination.”).

Given the Act’s context, these authorities support the
conclusion that the Act classifies based on transgender
status. As in Feeney, the Act can only be understood as a
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transgender-based classification. As in Latta, the Act
distinguishes on its face between cisgender women and girls,
who can compete on teams consistent with their gender
identity, and transgender women and girls, who are
categorically barred from doing so. The Act “use[s] a
technically neutral classification”—biological sex—"as a
proxy to evade the prohibition of intentional
discrimination.”  McWright, 982 F.2d at 228. Indeed,
transgender women and girls are the only students who are
actually affected by the Act’s classification; they are the only
group banned from participating on athletic teams that are
aligned with their gender identities.3

3 Under the Act, cisgender men and boys may participate on men’s and
boys’ teams and may do so without being subject to the sex verification
procedure. So can transgender men and boys. Cisgender women may
participate on athletic teams designated for women and girls, though like
all athletes on these teams, they are subject to the sex verification
procedure that serves as the Act’s enforcement mechanism. Transgender
women and girls are uniquely disadvantaged under the Act:

Allowed to Subject to
Participate on Team Verification
Aligned with Gender Provision if Playing

Identity on Team Aligned
with Gender Identity
Cisgender men Yes No
and boys
Transgender men Yes No
and boys
Cisgender Yes Yes*
women and girls
Transgender No* Yes*

women and girls

An asterisk (*) indicates a change from the policies in place before the
Act’s passage.
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Furthermore, even putting Feeney, Latta, and Pacific
Shores aside, no one disputes that heightened scrutiny
applies “[w]hen there is a proof that a discriminatory
purpose has been a motivating factor in the decision.”
Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429
U.S. 252, 265-66 (1977). A discriminatory purpose is
shown when “the decisionmaker, in this case a state
legislature, selected or reaffirmed a particular course of
action at least in part ‘because of,” not merely ‘in spite of,’
its adverse effects upon an identifiable group.” Feeney, 442
U.S. at 279.

These principles map perfectly onto Lindsay’s challenge
because the Act purposefully treats transgender women and
girls differently from every other group. The district court
found that “the law is directed at excluding women and girls
who are transgender, rather than on promoting sex equality
and opportunities for women.” Hecox I, 479 F. Supp. 3d at
983. This finding is well supported. The court inferred a
discriminatory purpose from the fact that the Act bars
transgender athletes categorically rather than focusing on
factors—such as puberty and circulating testosterone—that
a consensus of the medical community actually associates
with athletic performance. The district court noted that the
Act’s definition of “biological sex”:

excludes the one factor that a consensus of
the medical community appears to agree
drives the physiological differences between
male and female athletic performance.
Significantly, the preexisting Idaho and
current NCAA rules instead focus on that
factor. That the Act essentially bars
consideration of circulating testosterone
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whole both classifies and discriminates based on transgender
status.

IV. Clark Does Not Control

I agree with the majority that our decision in Clark ex
rel. Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126
(9th Cir. 1982), is not controlling here. In Clark, we upheld
an Arizona policy prohibiting boys from playing on girls’
volleyball teams because: (1) “boys’ overall [athletic]
opportunity [wa]s not inferior to girls’”; and (2) sex served
as an ‘“accurate proxy”’ for “real . . . physiological
differences.” Clark, 695 F.2d at 1131. We held that the
exclusion satisfied intermediate scrutiny because “[t]he
record makes clear that due to average physiological
differences, males would displace females to a substantial
extent if they were allowed to compete for positions on the
volleyball team,” and “athletic opportunities for women
would [thereby] be diminished.” 7d.

Appellants’ reliance on Clark is misplaced. First, the
only issue we decided in Clark—whether a sex-based
classification was constitutionally permissible—is not in
dispute here. The district court dismissed Plaintiffs’ facial
challenges to the Act, Hecox I, 479 F. Supp. 3d at 971, in
light of Clark and the State’s argument that the ban “can . . .
be constitutionally applied to cisgender boys,” id. at 969.
Idaho has long maintained separate teams and sports for
men/boys and women/girls. See id. at 982. Those
classifications, which for decades have been widely
understood as a constitutionally permissible means of
advancing equality for women and girls in sports, are not at
issue here. The question that is presented here—whether a
classification based on “biological sex” or transgender status
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implying that the court intended to enjoin the Act’s ban
solely as to transgender women and girls who do not have
athletic advantages over other female athletes—i.e.,
transgender women and girls who either have never
undergone puberty or have suppressed their testosterone
levels through hormone therapy. Alternatively, the court’s
broad language could be read as enjoining the entire Act in
all respects, as the majority suggests.

Even if it were clear that the district court intended to
enjoin the Act in its entirety, the injunction remains unclear
because it does not specify the eligibility rules applicable
while the Act is preliminarily enjoined. The majority asserts
that the injunction is sufficiently clear because it “explicitly
preserved” the NCAA and IHSAA rules in place “[a]t the
time of the injunction,” Maj. Op. at 57 n.21 (citing Hecox I,
479 F. Supp. 3d at 988), rules that “allowed transgender
women and girls ‘to compete on girls’ teams after
completing one year of hormone therapy suppressing
testosterone under the care of a physician,”” Maj. Op. at 57
n.21 (quoting Hecox I, 479 F. Supp. 3d at 947). If that was
the court’s intent, it did not say so, and as the parties
recognize in their briefs, the NCAA rules have changed
substantially since the district court granted the preliminary
injunction three years ago.® It is unclear whether the “status
quo” should be understood as the NCAA rules in place in
2020 or the NCAA rules in place today.

Rather than subjecting school administrators to
uncertainty about the scope of the injunction, we should ask

® This appeal has been pending for nearly three years due to a backlog in
the district court’s docket arising from the COVID-19 pandemic and this
court’s limited remand—conditions that the district court could not have
anticipated at the time it granted the preliminary injunction.
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the law more broadly to all referendum
petitions.

Doe, 561 U.S. at 194. Although the scope of permissible
remedies was not the issue before the Court, the Court made
clear that the plaintiffs could seek an injunction barring
enforcement of the PRA against non-plaintiffs:

The label is not what matters. The important
point is that plaintiffs’ claim and the relief
that would follow—an injunction barring the
secretary of state “from making referendum
petitions available to the public”—reach
beyond the particular circumstances of these
plaintiffs. They must therefore satisfy our
standards for a facial challenge to the extent
of that reach.

1d. (citation omitted). Given Doe, and in light of the partially
facial nature of Lindsay’s claims, I agree with the majority
that the district court permissibly barred enforcement of the
Act beyond the individual Plaintiffs.

The relief granted by the district court is consistent with
the principle that “an injunction ‘should be no more
burdensome to the defendant than necessary to provide
complete relief to the plaintiffs before the court.”” City &
County of San Francisco v. Barr, 965 F.3d 753, 765 (9th Cir.
2020) (quoting L.A. Haven Hospice, Inc. v. Sebelius, 638
F.3d 644, 664 (9th Cir. 2011)); see also E. Bay Sanctuary
Covenant v. Biden, 993 F.3d 640, 680 (9th Cir. 2021) (en
banc); Doe #1 v. Trump, 957 F.3d 1050, 1069 (9th Cir. 2020).
Enjoining enforcement of the Act against Lindsay, while
leaving it in place as to others, risks further stigmatizing her
because she would be isolated as the only transgender female
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