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INTEREST OF AMICUS CURIAE

America First Legal Foundation is a nonprofit organization dedicated to pro-
moting the rule of law in the United States by preventing executive overreach, en-
suring due process and equal protection for every American citizen, and encouraging
understanding of the law and individual rights guaranteed under the Constitution and
laws of the United States.!

America First Legal has a substantial interest in this case. First, it represents
parents nationwide who are fighting, inter alia, to protect their daughters’ physical
safety, personal privacy, and access to sports and other educational opportunities.
Second, as a participant in notice-and-comment rulemaking and an organization of-
ten engaged in litigation to protect the rule of law, it has an interest in ensuring that
the Executive Branch does not abuse the Constitution, the Administrative Procedure
Act, and controlling Supreme Court authorities, as it has done here. Third, America
First Legal’s undersigned attorneys include the former Trump Administration offi-
cial who authored the Department of Education’s Office of General Counsel mem-
orandum on Bostock v. Clayton County, 140 S. Ct. 1731 (2020), referenced in the

Biden Administration’s Title IX Notice of Proposed Rulemaking. See

I All parties consented to the filing of this brief. Pursuant to Fed. R. App. P.
29(a)(4)(E), no party’s counsel authored this brief in whole or in part; no party or
party’s counsel contributed money that was intended to fund preparing or submitting
the brief; and, no person—other than the amicus curiae, its members, or its coun-
sel—contributed money that was intended to fund preparing or submitting the brief.

1
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Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiv-
ing Federal Financial Assistance, 87 Fed. Reg. 41390, 41530 (2022). The referenced

memorandum is attached as Exhibit 1.2

2 The Biden Administration’s criticisms of the memorandum include inconsistency
with Executive Order 13988, Preventing and Combating Discrimination on the Basis
of Gender Identity or Sexual Orientation, 86 Fed. Reg. 7023 (2021), and failure to
“explain how a school should determine a student’s ‘biological’ sex.” 87 Fed. Reg.
at 41530-31. First, executive orders do not rewrite statutes. See Chamber of Com-
merce of U.S. v. Reich, 74 F.3d 1322, 1332 (D.C. Cir. 1996). Second, the settled
science is that there are self-evident biological differences in morphology between
males and females and that these differences are critical to human reproduction. See,
e.g., Nigel Barber, The evolutionary psychology of physical attractiveness: Sexual
selection and human morphology, 16 Ethnology and Sociobiology 395 (1995). Thus,
the Biden Administration’s assertion that the federal government must “explain” to
a school (or anyone else) how to determine biological sex is a chilling Orwellian
erasure of objective reality. The infinitely more difficult question is how to deter-
mine “gender identity,” and the Biden Administration’s guidance makes no attempt
to explain that. See infra pp. 18-21.
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INTRODUCTION
Title IX, codified at 20 U.S.C. § 1681 and titled “Sex,” provides: “No person

in the United States shall, on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination” under any education pro-
gram or activity receiving federal financial assistance. Statutory and regulatory text
and structure, relevant Supreme Court authorities, and the Department’s historical
practice demonstrate that the ordinary public meaning of the term “sex” at the time
of Title IX’s enactment could only mean biological male and female, not “gender
identity.” See, e.g., 20 U.S.C. §§ 1681(a)(3)-(9), 1686; 34 C.F.R. §§ 106.32(b)(1),
106.33, 106.34, 106.40, 106.41, 106.43. 106.52, 106.59, 106.61; see also Bostock,
140 S. Ct. at 1739; id. at 1784-91 (Alito, J. dissenting) (Appendix A). Under Title
IX, sex, like race and national origin, is an immutable characteristic acquired at birth.
Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (plurality opinion).

Congress did not blind itself to reality when enacting the statute. Thus, Title
IX recognized that ensuring equality between men and women sometimes requires
accounting for and accommodating biological differences through, for instance,

99 ¢¢

“separate living facilities for the different sexes,” “separate toilet, locker room, and
shower facilities,” and “separate [sports] teams.” 20 U.S.C. § 1686; 34 C.F.R.
§§ 106.33, 106.41(b). In accord with the broader statutory prohibition on sex dis-

crimination, male and female facilities must be “comparable,” and schools must
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provide “equal athletic opportunity for members of both sexes.” 34 C.F.R.
§§ 106.32(b), 106.33, 106.41(c). In short, Title IX forbids treating one sex worse
than the other; it does not forbid (and sometimes mandates) recognizing that boys
and girls have inherent, immutable, biological differences.

The Biden Administration’s Department of Education guidance, by contrast,
upends the plain text, the relevant statutory context, and Congress’s uniquely clear
legislative intent by forcing schools nationwide to disregard biological differences
between boys and girls, nullifying all the ways that Congress sensibly recognized
that boys and girls are not the same. The guidance here “interprets Title IX’s prohi-
bition on sex discrimination to encompass discrimination based on . . . gender iden-
tity.” 86 Fed. Reg. 32637, 32637 (2021). According to the guidance, if a school’s
decision “is associated with an individual’s ... gender identity,” the Department
“will fully enforce Title IX” against the school. /d. at 32638-39. The Department
thus pledges to “investigate,” for example, a principal who enforces policies prohib-
iting a male high school student from entering “the girls’ restroom” or from trying
out for girls’ sports teams. Compl. Ex. C, R. 1-4, Page ID # 72.

At root, the Department’s guidance elides the critical, enduring distinctions
between males and females. In practically all relevant Title IX cases, the issue pre-
sented has been whether a person who identifies as another gender can engage in

some sex-selective activity. Again, such activities and places—sports, living



Case: 22-5807 Document: 47-1  Filed: 01/31/2023 Page: 11

facilities, bathrooms—are statutorily permitted to discriminate based on biological
sex, because it is relevant to all those situations. When biological sex is a relevant
and permissible basis for differential treatment, “gender identity” does not suddenly
flip the table. This is because biological sex is not the same thing as the newly dis-
covered notion of “gender identity.” A rule that no man may enter and use the girls’
bathroom is permitted under Title IX. That a man calling himself a woman (or any-
thing else) also cannot use the girls’ bathroom does not result in unlawful sex dis-
crimination, for this person has been treated the same as any other man. To reach a
contrary result, the Department of Education rewrites Title IX, ignores its own reg-
ulations and historical practices, and overrides the Supreme Court’s precedents.
The guidance’s unlawful conflation of biological sex and “gender identity”
turns Title IX on its head. Rather than protect women’s sports, for instance, the guid-
ance opens women’s sports to male domination. Rather than protect privacy, the
guidance opens bathrooms and locker rooms to anyone at any time based on self-
proclaimed identities. The ill-effects will snowball: if a biological male is entitled to
play women’s soccer, it would presumably be impermissible sex discrimination to
forbid another biological male (regardless of gender identity) from also playing on
the women’s soccer team, for the school could hardly maintain any sex-based inter-
est in a level playing field. Ultimately, the Department’s reading destroys the statute,

for once one untethers “gender identity” from sex and defines “gender identity” as
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all varieties of fluid expression (as medical elites have now done), every activity or
facility must be open to a person based on their own self-described, outwardly-in-
visible, and ever-changing “identity.”

Title IX does not sanction or require ending women’s sports, throwing inti-
mate facilities open to all, and otherwise disregarding the biological reality that boys
and girls are different. Yet the Department of Education threatens imminent legal
action against schools that try to follow the law as written. The guidance is ultra
vires, substantively unlawful, and invalid, and the Court should affirm the prelimi-
nary injunction.

ARGUMENT

I. The guidance unlawfully conflates biological sex with gender identity.

When Title IX contemplates sex-based treatment, it cannot violate Title IX
for schools to act accordingly. In other words, if Title IX allows schools to separate
sports, living facilities, and bathrooms based on biological sex, then Title IX could
not simultaneously make it unlawful to exclude opposite-sex individuals, no matter
how they identify. Concluding otherwise, as the Department of Education did, un-
lawfully conflates sex and gender identity.

Only recently has anyone struggled with the meaning of sex. Sex has always,
including at the time of Title IX, meant biological sex. See Adams by & through

Kasper v. Sch. Bd. of St. Johns Cnty., 2022 WL 18003879, at *14 (11th Cir. Dec. 30,
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2022) (en banc); see 20 U.S.C. § 1681(a)(2) (referring to “both sexes”); id.
§ 1681(a)(6)(B) (referring to “men’s” and “women’s” associations as well as organ-
izations for “boys” and “girls” in the context of organizations “the membership of
which has traditionally been limited to persons of one sex”); id. § 1681(a)(8) (refer-
ring to “students of one sex” and “‘students of the other sex™); see also Bostock, 140
S. Ct. at 1738-39 (Gorsuch, J.); id. at 1784-91 (Alito, J., dissenting) (Appendix A).

Sex is real. It “is not a stereotype.” Adams, 2022 WL 18003879, at *15.
Though the Department (and its amici) incessantly invoke Bostock, they ignore that
Bostock itself “proceed[ed] on the assumption” that the term “sex,” as used in Title
VII, “refer[ed] only to biological distinctions between male and female.” 140 S. Ct.
at 1739. Not only did Bostock proceed on that assumption, it depends on the under-
standing that gender identity is a “distinct concept[] from sex.” Id. at 1746—47. Bos-
tock provided the hypothetical of “an employer who fires a transgender person” who
is biologically male, explaining that “[i]f the employer retains an otherwise identical
employee who” is biologically female, “the employer intentionally penalizes a
[male] person . . . for traits or actions that it tolerates in a[ female] employee” and
thus engages in sex discrimination. /d. at 1741. If that is true,? it is only because the

employee is, in reality, male.

3 Bostock appears to assume that being “transgender” simply means identifying as
the opposite of one’s biological sex. That assumption is not obvious. See infra
pp. 18-21.
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The Supreme Court’s precedents confirm the point and emphasize the rele-
vance of sex to Title IX issues. As these precedents explain, sex is an immutable
characteristic that implicates enduring, often relevant differences between males and
females. See Frontiero, 411 U.S. at 686 (plurality opinion) (“[S]ex, like race and
national origin, is an immutable characteristic determined solely by the accident of
birth.”); United States v. Virginia, 518 U.S. 515, 533 (1996) (Ginsburg, J.) (“Physi-
cal differences between men and women, however, are enduring: The two sexes are
not fungible; a community made up exclusively of one [sex] is different from a com-
munity composed of both.” (cleaned up)); Tuan Anh Nguyen v. INS, 533 U.S. 53, 73
(2001) (“The difference between men and women in relation to the birth process is
areal one.”).*

The Supreme Court has likewise recognized that governmental policies can
and often should recognize the inherent differences between the sexes. As it ex-
plained in one case, “[t]o fail to acknowledge even our most basic biological differ-

ences—such as the fact that a mother must be present at birth but the father need not

* Additional evidence that the Department historically considered the term “sex” and
human biology inextricably linked may be found in the Department’s regulations
expressly prohibiting discrimination related to pregnancy. 34 C.F.R. § 106.40(b)(1);
see id. § 106.40(b)(5) (referring to the protected student as a “she”). Biological
males, regardless of their “gender identity” or surgical procedures, forever have one
X and one Y chromosome and cannot ovulate or carry and bear children. See Cole-
man v. Ct. of Appeals of Maryland, 566 U.S. 30, 55 (2012) (Ginsburg, J., dissenting)
(“[1]t 1s the capacity to become pregnant which primarily differentiates the female
from the male.” (cleaned up)).
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be—risks making the guarantee of equal protection superficial, and so disserving it.”
1d.; see also, e.g., Virginia, 518 U.S. at 550 n.19 (explaining that admitting women
to VMI “would undoubtedly require alterations necessary to afford members of each
sex privacy from the other sex in living arrangements, and to adjust aspects of the
physical training programs”); City of Cleburne, Tex. v. Cleburne Living Ctr., 473
U.S. 432, 468-69 (1985) (Marshall, J., concurring in the judgment in part and dis-
senting in part) (“A sign that says ‘men only’ looks very different on a bathroom
door than a courthouse door.”).

Where sex provides an appropriate basis for drawing distinctions—as in
sports, facilities, and single-sex groups expressly protected by Title [X—a person is
not excluded “because of” or “based on” gender identity. Instead, a person is ex-
cluded based on sex. A man excluded from the women’s bathroom is excluded for
one reason: because he is a man. His gender identity matters no more than the color
of his shoes.

Under both general equal protection and Title IX principles, a plaintiff alleg-
ing discrimination must show that he “was treated differently than a similarly situ-
ated” person. Kuhn v. Washtenaw Cnty., 709 F.3d 612, 624 (6th Cir. 2013); see
Cleburne, 473 U.S. at 439 (“The Equal Protection Clause” is “essentially a direction
that all persons similarly situated should be treated alike.”). Anti-discrimination laws

“keep[] governmental decisionmakers from treating differently persons who are in
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all relevant respects alike.” Nordlinger v. Hahn, 505 U.S. 1, 10 (1992). And “[w]hen
it comes to the bathroom policy” and similar sex-based policies permitted by Title
IX, “biological sex is the ‘relevant respect’ with respect to which persons must be
‘similarly situated,” because biological sex is the sole characteristic on which” those
policies are based. Adams, 2022 WL 18003879, at *7 n.6; cf. Tandon v. Newsom,
141 S. Ct. 1294, 1296 (2021) (“[ W]hether two activities are comparable . . . must be
judged against the asserted government interest that justifies the regulation at is-
sue.”). Thus, biological males are similarly situated to each other for purposes of
these policies, and prohibiting a male who identifies as something else from using
the girls’ bathroom does not treat similarly situated people differently.

Once again, any argument otherwise wrongly conflates gender identity with
biological sex. For instance, the Fourth Circuit has asserted that a transgender boy
“was treated worse than students with whom he was similarly situated because he
alone could not use the restroom corresponding with his gender,” even though the
student concededly could use the restroom corresponding with her sex. Grimm v.
Gloucester Cnty. Sch. Bd., 972 F.3d 586, 618 (4th Cir. 2020) (emphasis added). The
court acknowledged that “the act of creating sex-separated restrooms in and of itself
is not discriminatory” under Title IX but held that the school may not “rely on its
own discriminatory notions of what ‘sex’ means.” Id. The meaning of “sex’ under

Title IX, however, is not left up to individual schools, the Biden Administration, or

10
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the ACLU. Instead, what matters is the word’s “ordinary public meaning” at the time
of Title IX’s enactment. Bostock, 140 S. Ct. at 1738. And no one here, including the
Department of Education, disputes that Title IX’s reference to sex means biological
sex, just as Bostock did not dispute—indeed, based its decision on—the premise that
Title VII’s reference to sex means biological sex. See B.P.J. v. W. Virginia State Bd.
of Educ., 2023 WL 111875, at *9 (S.D. W. Va. Jan. 5, 2023) (“There is no serious
debate that Title IX’s endorsement of sex separation . . . refers to biological sex.”).

In short, what matters when a boy is excluded from the girls’ bathroom or
soccer team is not gender identity or his “being transgender,” it is his immutable,
biological sex. See generally Texas v. EEOC, 2022 WL 4835346, at *2—-8 (N.D. Tex.
Oct. 1, 2022).

Neither the Department of Education nor its amici analyze the above issues.
California and other states simply assert that Bostock “encompasses” “bathroom-
access rules that discriminate on the basis of sex by denying equal rights to LGBT
individuals” and thus makes “bathroom use requirements inconsistent with an [indi-

99 ¢¢

vidual’s] gender identity” “unlawful.” Doc. 32, at 24. Bathroom access rules

3An individual employee’s sex is “not relevant to the selection, evaluation, or com-
pensation of employees.” Price Waterhouse v. Hopkins, 490 U.S. 228, 239 (1989)
(plurality opinion). Congress recognized, however, that there are circumstances
where biological sex is relevant to employment and expressly provides that an em-
ployer may consider sex where it is a bona fide occupational qualification. 42 U.S.C.
§ 2000e-2(e)(1). Notably, there 1s no such carve out for racial discrimination.

11
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separate the sexes; just as obviously, they have nothing to do with whether one is
“LGBT.” No boy can use the girls’ bathroom. And California makes no argument
that bathroom access rules are illegal writ large. So it makes no more sense to say
that bathroom access rules exclude individuals because of their “gender identity”
than it would to say that they exclude individuals because of their shirt color. Both
are irrelevant to the access rule.

The ACLU, meanwhile, suggests® that required bathroom access stems from
the principle that “[s]ex stereotyping based on a person’s gender non-conforming
behavior is impermissible discrimination.” Doc. 31, at 19 (cleaned up). But like Cal-
ifornia, the ACLU does not try to explain how this answers any relevant question
about bathroom access (or other sex-based spaces): a male is denied access to the
female bathroom regardless of his hair style, clothing, or nail polish. He is denied
because he is male. And if that denial is permissible as a general matter—and ACLU
does not dispute that it is—adding “non-conforming behavior” to the mix changes
nothing in terms of the bathroom sex policy or Title IX’s meaning. As the Supreme

Court has explained, “Mechanistic classification of all our differences as stereotypes

6t is telling that none of the Department’s amici engages with any statutory inter-
pretation argument. Instead, they distort Bostock, rendering its carefully cabined
analysis into irrelevant syllogisms and invoking wrongly decided lower court deci-
sions that redefine the word “sex” without explaining how those attempts square
with the original public meaning of Title IX. E.g., Doc. 31, at 17-23 (ACLU et al.);
Doc. 29, at 17-24 (National Education Association et al.).
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would operate to obscure those misconceptions and prejudices that are real.” Ngu-
yen, 533 U.S. at 73.7

In sum, the Biden Administration’s guidance is substantively wrong, ultra
vires, and unlawful in nearly all cases in which it purports to “guide” schools. “Sex”
under Title IX means biological sex. A student excluded based on sex is not excluded
based on gender identity. A student may thus be excluded from a bathroom, sport,
or single-sex group for being the opposite sex, regardless of the student’s appear-

ance, identification, or orientation. And schools do not face liability under Title IX

7 Rather than grapple with the substantive question, the ACLU contends that “the
district court inexplicably overlooked this Circuit’s controlling precedent[] in Dodds
v. United States Department of Education, 845 F.3d 217 (6th Cir. 2016).” Doc. 31,
at 15; see id. at 18-24. Presumably the district court did not focus on Dodds because
the government below cited the case on this point a single time in the Background
section of its brief at the end of a string-cite. Opp. to Mot. for Preliminary Injunction,
R. 48, Page ID # 303; contra Doc. 27, at 73 (government now suggesting that Dodds
is controlling). And presumably the government gave this supposed “controlling
precedent” such treatment because the Court’s order there merely said that a school
district seeking a stay of a preliminary injunction requiring it to let a boy use the
girls’ restroom had shown only ““a possibility of relief” and not “a likelihood of suc-
cess.” 845 F.3d at 221. The order’s “analysis” of the merits consisted of a single
sentence (“We are not convinced that Highland has made its required showing of a
likelihood of success on appeal.”) followed by a definition of “gender nonconform-
ity” and a string-cite. /d. This analysis does not even mention Title IX, much less
address the arguments raised here. Because the order was not “a fully considered
appellate ruling on an issue of law”—and indeed acknowledged that the school dis-
trict had shown ““a possibility” of success—it does not control here. Daunt v. Benson,
999 F.3d 299, 308 (6th Cir. 2021) (cleaned up); see, e.g., 18B Wright & Miller,
Federal Practice & Procedure § 4478.5 (3d ed.) (“Rulings—ypredictions—as to the
likely outcome on the merits made for” “an appellate injunction pending appeal” “do
not ordinarily establish the law of the case.”); Univ. of Texas v. Camenisch, 451 U.S.
390, 395 (1981) (similar).
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for recognizing reality-based differences between boys and girls. The Department of
Education’s guidance is unlawful.

II. The guidance would nullify Title IX and render its administration ab-
surd.

The Department’s lawless effort to conflate sex and gender identity eviscer-
ates Title [X, denying women and girls the legal protection that Congress intended
to provide. As the Eleventh Circuit recently explained, if “sex” includes gender iden-
tity, then “the various carveouts” for sex-separated activities like living facilities and
sports teams “would be rendered meaningless.” Adams, 2022 WL 18003879, at *15.

299 ¢¢

“[R]eading ‘sex’ to include ‘gender identity’” “would result in situations where an
entity would be prohibited from installing or enforcing the otherwise permissible
sex-based carve-outs when the carve-outs come into conflict with a transgender per-
son’s gender identity”—even though the text of the statute permits sex-based carve-
outs, not “gender identity”’-based ones. /d. at *16. Living facilities, locker rooms,
bathrooms, and sports teams could no longer be separated based on sex; instead, men
could enter women’s locker rooms, compete against them in sports, and take their
scholarships. See Meriwether v. Hartop, 992 F.3d 492, 510 n.4 (6th Cir. 2021) (“un-
der Title IX, universities must consider sex in allocating athletic scholarships, 34
C.F.R. § 106.37(c)”).

Title IX sensibly recognizes biological realities and protects student privacy.

Cf. Ruth Bader Ginsburg, The Fear of the Equal Rights Amendment, Wash. Post,
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Apr. 7, 1975, at A21 (“Separate places to disrobe, sleep, [and] perform personal
bodily functions are permitted, in some situations required, by regard for individual
privacy.”). The guidance forces schools to allow an invasion of that privacy, to deny
women and girls equal educational opportunities, and to ignore biological reality.

Congress also enacted Title IX to provide and protect athletic opportunities
for women and girls by allowing sex-segregated athletics. See 34 C.F.R. § 106.41(b);
accord Virginia, 518 U.S. at 551 n.19 (emphasizing “physiological differences be-
tween male and female individuals™); B.P.J., 2023 WL 111875, at *9 (“[B]iological
males are not similarly situated to biological females for purposes of athletics.”). “It
takes little imagination to realize that were play and competition not separated by
sex, the great bulk of the females would quickly be eliminated from participation
and denied any meaningful opportunity for athletic involvement.” Cape v. Tennessee
Secondary Sch. Athletic Ass’n, 563 F.2d 793, 795 (6th Cir. 1977).

Shortly after enacting Title IX, Congress passed the Javits Amendment, in-
structing the Secretary of Health, Education, and Welfare to publish regulations im-
plementing the provisions of Title IX “which shall include with respect to intercol-
legiate athletic activities reasonable provisions considering the nature of particular
sports.” Pub. L. No. 93-380, § 844, 88 Stat. 484, 612 (Aug. 21, 1974). Congress
reserved the right to review any regulation following publication to determine

whether it was “inconsistent with the Act from which it derives its authority.” /d.,
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§ 509, 88 Stat. at 567 (cleaned up). The Secretary of Health, Education, and Welfare
subsequently published Title IX regulations, including regulatory text identical to
the current text of the Department’s athletics regulations. Compare Nondiscrimina-
tion on the Basis of Sex Under Federally Assisted Education Programs and Activi-
ties, 40 Fed. Reg. 24128, 2414243 (1975), with 34 C.F.R. § 106.41. After congres-
sional review, including over six days of hearings, Congress allowed the regulations
to go into effect. See McCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck,
370 F.3d 275, 287 (2d Cir. 2004) (laying out the history of the Javits Amendment,
and the response from Congress to the regulations promulgated thereunder).
Consequently, the Department’s current regulations validly and authorita-
tively clarify Congress’s view of a recipient’s non-discrimination duties under Title
IX in the case of sex-specific athletic teams. 34 C.F.R. § 106.41 prohibits a recipient
from discriminating on the basis of sex with respect to providing athletic programs
or activities, permits a recipient to provide sex-segregated teams for competitive ac-
tivities or contact sports, and obligates a recipient to provide equal athletic oppor-
tunity for members of both biological sexes, male and female. Statutory text and
regulatory history make it clear that if a recipient chooses to provide “separate teams
for members of each sex” under 34 C.F.R. § 106.41(b), then it must separate those

teams based only on biological sex, not gender identity.
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The new guidance memory holes Title IX’s text and history, while denying
physical reality for the purpose of opening women’s sports to male domination, or
simply ending them entirely. See Clark By & Through Clark v. Arizona Interscho-
lastic Ass’n, 886 F.2d 1191, 1192 (9th Cir. 1989) (explaining that “males would
displace females to a substantial extent if they were allowed to compete for positions
on [a sports] team” and “athletic opportunities for women would be diminished”);
Adams, 2022 WL 18003879, at *20 (Lagoa, J., concurring) (“[A] commingling of
the biological sexes in the female athletics arena would significantly undermine the
benefits afforded to female student athletes under Title IX[].”).

The guidance forecloses equality. For instance, take a biological male who
identifies as female, and is entitled under the guidance to play women’s soccer (or
obtain one of the team’s scholarships). His participation necessarily deprives a
woman of her opportunity to compete. And it would presumably be impermissible
sex discrimination to forbid another biological male (regardless of gender identity)
from also playing on the women’s soccer team, for the school would not have a sex-
based interest in maintaining a level playing field. See 34 C.F.R. § 106.41(b); cf-
Ward v. Polite, 667 F.3d 727, 740 (6th Cir. 2012) (“tolerat[ing]” exceptions “se-
verely undermine[s] the university’s interest™); Church of the Lukumi Babalu Aye,

Inc. v. City of Hialeah, 508 U.S. 520, 547 (1993) (“[A] law cannot be regarded as
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protecting an interest of the highest order when it leaves appreciable damage to that
supposedly vital interest unprohibited.” (cleaned up)).

Worse, if Title IX forbids “gender identity” discrimination against
“transgender” individuals, those terms’ meaning (or lack thereof) will completely
erase the statute’s protections. The World Professional Association for Transgender
Health uses “transgender” to “describe a diverse group of individuals who cross or
transcend culturally defined categories of gender.” Standards of Care for the Health
of Transsexual, Transgender, and Gender-Conforming People 97 (7th version 2012),
https://tinyurl.com/2ptzcupz (“WPATH Standards”). It refers to “gender identity” as
a “person’s intrinsic sense of being” a “boy,” “man,” “girl,” “woman,” “boygirl,
girlboy, transgender, genderqueer, [or] eunuch.” /d. at 96. Further confusing the mat-
ter is that, according to the American Psychological Association, “some people”
“experience their gender identity as fluid.” Guidelines for Psychological Practice
with Transgender and Gender Nonconforming People, 70 Am. Psychologist 836

(Dec. 2015), https://www.apa.org/practice/guidelines/transgender.pdf.?

Likewise, the American Academy of Pediatrics says that being transgender is

8 See also, e.g., Kylin Camburn, 9 young people explain what being non-binary
means to them (July 14, 2019), https://www.glaad.org/amp/9-young-people-ex-
plain-what-being-non-binary-means-them (“I choose to see my gender as a creature
that exists not because of me or for me, rather, it exists through me. [ am merely a
conduit of expression for the multitude of ways gender takes form. Each day is dif-
ferent.”).
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not limited to those “whose gender identity does not match their assigned sex,” but
“also encompasses many other labels individuals may use to refer to themselves”
(and ““can be fluid, shifting in different contexts”). Jason Rafferty, Policy Statement,
Ensuring Comprehensive Care & Support for Transgender & Gender-Diverse Chil-
dren & Adolescents, 142 Pediatrics no. 4, at 2 (Oct. 2018), https://ti-
nyurl.com/38ans522; see id. at 3 (“transgender” is “not [a] diagnos[i]s,” but a “per-
sonal” and “dynamic way[] of describing one’s own gender experience”). The Amer-
ican Academy of Pediatrics suggests the following “explanation” of “gender iden-

tity,” id.—note especially the “Rules”:

S5 e
o ““"- e M
“.... o®

) No matter

/ how you play,
when you Feel [
comPortable in /
your own skin, /

The Gender Book, https://tinyurl.com/bc4pdzcs.
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If these definitions are imported into Title IX, as the Department of Education
seems to demand,’ the statute loses all meaning. Take a male student who “trans-
cends” categories and internally identifies as a transgender eunuch (though fluidly).
Rejecting “a male/female binary understanding of gender,” he does not “consider
[himself] either male or female.” WPATH Standards 9. He wishes to use the girls’
locker room. Under the Department of Education’s guidance, how would a school
avoid federal government investigation and a Title IX charge? Parroting Bostock,
the guidance says that when one “discriminates against a person for be-
ing . . . transgender,” one “necessarily discriminates against that person for traits or
actions it would not have questioned in members of a different sex.” 86 Fed. Reg. at
32638 (quoting Bostock, 140 S. Ct. at 1737). So has the school discriminated against
the transgender eunuch for not letting him use the girls’ locker room? It has not
treated him differently from other males, but the Department insists that is not good

enough. The school has no other transgender eunuchs to compare him to, at least

? Though the Department’s guidance did not bother to define the critical terms “gen-
der identity” or “transgender,” other parts of the federal government use broad (and
circular) definitions. See, e.g., Terminology, CDC, https://www.cdc.gov/
healthyyouth/terminology/sexual-and-gender-identity-terms.htm (“gender iden-
tity””: “[a]n individual’s sense of their self as man, woman, transgender, or something
else”); Gender Identity: Key Terminology, Department of Labor,
https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/inter-
nal/policies/gender-identity (“gender identity”: “[a] person’s internal sense of being
male, female, or something else such as agender, binary, gender fluid, gender non-
conforming, genderqueer, or nonbinary”).
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that day, much less a female transgender eunuch (“there are no rules,” say the ex-
perts!) to play a “change the sex and see what happens” game.

And yet, if the school did not give a student access to the bathroom that he
desired that day, but gave it to students with other gender identities, that seems to be
enough for a Title IX investigation and violation. If so, Title IX has no meaning.
Every program or activity is apparently open on demand to any person ‘“at the mo-
ment they verbalize” any gender identity, whatever that identity might mean, regard-
less of its relation to biological sex, and no matter if it changed from the moment
before. B.P.J., 2023 WL 111875, at *8. According to the Department, Title IX de-
mands the same funding for eunuch and genderqueer sports teams as male and fe-
male sports teams. All those teams, of course, would be open to anyone who de-
manded access at any time. Likewise, bathrooms, locker rooms, and living facilities
could not be subject to any meaningful rules at all. See generally Neese v. Becerra,
2022 WL 16902425, at *8 (N.D. Tex. Nov. 11, 2022) (“If ‘on the basis of sex’ in-
cluded ‘sexual orientation’ and ‘gender identity,”” “Title IX and its regulations

would be nonsensical.”).

The Department’s guidance proclaims that its interpretation “is most con-
sistent with the purpose of Title IX, which is to ensure equal opportunity.” 86 Fed.

Reg. at 32,639. But “[c]hanging how we define ‘female’ so that it includes
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individuals of both sexes, and then disallowing any distinctions among them on the
basis of sex, is by definition and in effect a rejection of Title IX’s equality goals.”
Adams, 2022 WL 18003879, at *21 (Lagoa, J., concurring). The Department’s in-
terpretation would make the equality sought by Title X impossible, leaving women
to compete against men, depriving women of scholarships, and invading the privacy
of all students. And it would fail to provide comprehensible guidance to the schools
and families that need to know how to understand the law when angry activists deny
the biological reality that men are not women. The Department’s guidance is unlaw-
ful.

CONCLUSION

The Court should affirm the preliminary injunction.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

Date: January 8, 2021

MEMORANDUM FOR KIMBERLY M. RICHEY
ACTING ASSISTANT SECRETARY
OF THE OFFICE FOR CIVIL RIGHTS

Re: Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020)

The U.S. Department of Education’s (Department) Office for Civil Rights (OCR) enforces
Title IX of the Education Amendments of 1972 (Title IX), as amended, 20 U.S.C. § 1681, et seq.,
and its implementing regulations at 34 C.F.R. Part 106, prohibiting discrimination on the basis of
sex in any education program or activity receiving Federal financial assistance. You have asked
the Office of the General Counsel a series of questions regarding the effect of the Supreme Court’s
decision in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), with respect to Title IX. Our
answers are presented below.

Question 1: Does the Bostock decision construe Title IX?

Answer: No. Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020) construes the prohibition on sex
discrimination in Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq. (Title VII).
The Court decided the case narrowly, specifically refusing to extend its holding to Title IX and
other differently drafted statutes. /d. at 1753. The Department does not have authority to enforce
Title VII. Our understanding is OCR occasionally receives cases alleging discrimination filed by
employees. OCR’s Case Processing Manual describes OCR’s views on its jurisdiction over
employment-related complaints.

Title IX, which the Department does have authority to enforce, prohibits sex discrimination
in education programs or activities receiving Federal financial assistance. But Title IX text is very
different from Title VII text in many important respects. Title IX, for example, contains numerous
exceptions authorizing or allowing sex-separate activities and intimate facilities to be provided
separately on the basis of biological sex or for members of each biological sex. Compare 42 U.S.C.
§§ 2000e-1, 2000e-2 with 20 U.S.C. §§ 1681(a), 1686. However, Title VII and Title IX both use
the term ““sex”, and it is here Bostock may have salience. Bostock compels us to interpret a statute
in accord with the ordinary public meaning of its terms at the time of its enactment. Bostock, 140
S. Ct. at 1738 (citations omitted). And as explained below, specifically in the answer to Question
2, the Department’s longstanding construction of the term “sex” in Title IX to mean biological sex,
male or female, is the only construction consistent with the ordinary public meaning of “sex” at
the time of Title IX’s enactment.
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Question 2: Does Bostock affect the meaning of “sex” as that term is used in Title IX?

Answer: No. Bostock does not affect the meaning of “sex” as that term is used in Title IX for at
least two reasons. First, as we pointed out in response to Question 1, Bostock does not construe
Title IX. However, it is worth noting the Court’s assumption that the ordinary public meaning of
the term “sex” in Title VII means biological distinctions between male and female. See Bostock,
140 S. Ct. at 1738-39; see also 1784-91 (Appendix A) (Alito, J. dissenting).! This is consistent
with and further supports the Department’s long-standing construction of the term “sex” in Title
IX to mean biological sex, male or female.

Second, statutory and regulatory text and structure, contemporaneous Supreme Court
authorities, and the Department’s historic practice demonstrate that the ordinary public meaning
of the term “sex” at the time of Title IX’s enactment could only have been, as Justice Gorsuch put
it, “biological distinctions between male and female.” See 20 U.S.C. §§ 1681(a), 1686; Frontiero
v. Richardson, 411 U.S. 677, 686 (1973) (plurality opinion) (“[S]ex, like race and national origin,
is an immutable characteristic determined solely by the accident of birth”); 34 CFR §§
106.32(b)(1), 106.33, 106.34, 106.40, 106.41, 106.43. 106.52, 106.59, 106.61; see also Bostock,
140 S. Ct. at 1739, 1784-91 (Appendix A) (Alito, J. dissenting); Newport News Shipbuilding &
Dry Dock Co. v. EEOC, 462 U.S. 669, 684 (1983) (“discrimination based on a woman’s pregnancy
is, on its face, discrimination because of her sex.”); General Elec. Co v. Gilbert, 429 U.S. 125,
146, 149 (1976) (Brennan, J. and Marshall, J. dissenting) (“Geduldig itself obliges the Court to
determine whether the exclusion of a sex-linked disability from the universe of compensable
disabilities was actually the product of neutral, persuasive actuarial considerations, or rather
stemmed from a policy that purposefully downgraded women’s role in the labor force. . . . [T]he
Court simply disregards a history of General Electric practices that have served to undercut the

'The Court’s assumption that “sex” as used in Title VII means the biological distinctions between
male and female drove the reasoning.

[T]ake an employer who fires a transgender person who was identified as a male at
birth but who now identifies as a female. If the employer retains an otherwise
identical employee who was identified as female at birth, the employer intentionally
penalizes a person identified as male at birth for traits or actions that it tolerates in
an employee identified as female at birth.”

140 S. Ct. at 1741 (emphasis added). In other words, a male employee who identifies as female
nonetheless remains a biological male. Therefore, when an employer discriminates against such a
person for certain “traits or actions” otherwise tolerated in a biological female, Bostock holds the
employer violated Title VII.

Bostock uses a “but for” analysis to determine whether an employee’s homosexuality or
transgender status is covered by Title VII’s bar on sex discrimination. See Bostock at 1742. We
believe the same “but for” analysis would logically extend to individuals who allege discrimination
on the basis that they are heterosexual or non-transgender. Nevertheless, we note no reason to
believe the Court’s logic necessarily leads to the conclusion that all forms of sexual orientation are
covered by Title VII.
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employment opportunities of women who become pregnant while employed.”) (citations and
footnote omitted).?

As stated in the Preamble to the Title IX Final Rule published on May 19, 2020:

Title IX and its implementing regulations include provisions that presuppose sex
as a binary classification, and provisions in the Department’s current regulations

. reflect this presupposition. For example, 20 U.S.C. 1681(a)(2), which
concerns educational institutions commencing planned changes in admissions,
refers to ‘‘an institution which admits only students of one sex to being an
institution which admits students of both sexes.”” Similarly, 20 U.S.C.
1681(a)(6)(B) refers to ‘‘men’s’” and ‘‘women’s’’ associations as well as
organizations for ‘‘boys’’ and ‘‘girls’’ in the context of organizations °‘the
membership of which has traditionally been limited to persons of one sex.”’
Likewise, 20 U.S.C. 1681(a)(7)(A) refers to “‘boys’’” and “‘girls’’’ conferences.
Title IX does not prohibit an educational institution ‘‘from maintaining separate
living facilities for the different sexes’’ pursuant to 20 U.S.C. 1686.

In promulgating regulations to implement Title IX, the Department expressly
acknowledged physiological differences between the male and female sexes. For
example, the Department’s justification for not allowing schools to use “a single
standard of measuring skill or progress in physical education classes . . . [if doing
so] has an adverse effect on members of one sex” was that “if progress is
measured by determining whether an individual can perform twenty-five push-
ups, the standard may be virtually out-of-reach for many more women than men
because of the difference in strength between average persons of each sex.”

U.S. Dep’t of Educ., Office for Civil Rights, Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance, Final Rule, 85 Fed. Reg. 30,178
(May 19, 2020).

Additional evidence that the term “sex” and human biology are inextricably linked under
Title IX may be found in the Department’s regulations expressly prohibiting discrimination related
to a student or employee’s pregnancy. 34 C.F.R. § 106.40(b)(1). These regulations are valid only
because they effectuate Title IX’s prohibition against sex discrimination. See 20 U.S.C. § 1682.
Courts have recognized, quite correctly in our view, that discrimination on the basis of pregnancy
constitutes discrimination on the basis of female physiology and is therefore prohibited under Title

2 Gilbert and Newport News are Title VII cases. Frontiero is a due process case. However, all are
roughly contemporaneous with the enactment of Title IX and the promulgation of the
Department’s regulations, and all suggest the ordinary public meaning of “sex” at the time of Title
IX’s enactment was biological sex, male or female, not transgender status or homosexuality.
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IX. Conley v. Nw. Fla. State College, 145 F. Supp. 3d 1073, 1077 (N.D. Fl. 2015). Biological
males, regardless of transgender status or surgical interventions, are incapable of bearing children.

The Title IX regulations became effective only after direct and extensive Congressional
review, including six days of House hearings to determine whether the regulations were
“consistent with the law and with the intent of the Congress in enacting the law.” N. Haven Bd. of
Educ. v. Bell, 456 U.S. 512, 531-33 (internal quotation marks omitted). Accordingly, they carry
extra weight and interpretative authority. United States v. Mead Corp., 533 U.S. 218, 226-27
(2001); Chevron U.S.A., Inc. v. Natural Res. Defense Council, Inc., 468 U.S. 837, 842—45 (1984).
Additionally, the Title IX statute has been amended repeatedly since the Title IX regulations were
adopted, see, e.g., McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 28687 (2d Cir. 2004)
(discussing amendments made by the Civil Rights Restoration Act of 1987, Pub. L. No. 100-259,
§ 3(a), 102 Stat. 28, 28-29 (1988)), and although the matter has been the subject of some debate
within Congress, Congress has not disturbed these regulations. See North Haven Bd. of Educ. v.
Bell, 456 U.S. 512, 531-35 (1982) (“Where an agency’s statutory construction has been ‘fully
brought to the attention of the public and the Congress, and the latter has not sought to alter that
interpretation although it has amended the statute in other respects, then presumably the legislative
intent has been correctly discerned.”) (citations and internal quotation marks omitted).

Consequently, based on controlling authorities, we must give effect to the ordinary public
meaning at the time of enactment and construe the term “sex” in Title IX to mean biological sex,
male or female. Congress has the authority to rewrite Title IX and redefine its terms at any time.
To date, however, Congress has chosen not to do so.

Question 3: How should OCR view allegations that a recipient targets individuals for
discriminatory treatment on the basis of a person’s transgender status or homosexuality?

Answer: Although Bostock expressly does not decide issues arising under Title IX or other
differently drafted laws, the logic of Bostock may, in some cases, be useful in guiding OCR’s
understanding as to whether the alleged discrimination on the basis of a person’s transgender status
or homosexuality necessarily takes into account the person’s biological sex and, thus, constitutes
discrimination on the basis of sex. Depending on the facts, complaints involving discrimination
on the basis of transgender status or homosexuality might fall within the scope of Title IX’s non-
discrimination mandate because they allege sex discrimination. See Bostock, 140 S. Ct. at 1741,
1737 (“Sex plays a necessary and undisguisable role in the decision” to fire an employee because
of the employee’s homosexual or transgender status).

However, we emphasize that Title IX and its implementing regulations, unlike Title VII,
may require consideration of a person’s biological sex, male or female. 20 U.S.C. §§ 1681(a),
1686; 34 CFR §§ 106.32(b), 106.33, 106.34, 106.40, 106.41, 106.43. 106.52, 106.59, 106.61.
Consequently, we believe a recipient generally would not violate Title IX by, for example,
recording a student’s biological sex in school records, or referring to a student using sex-based
pronouns that correspond to the student’s biological sex, or refusing to permit a student to
participate in a program or activity lawfully provided for members of the opposite sex, regardless
of transgender status or homosexuality.
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Question 4: After Bostock, how should OCR view allegations of employment
discrimination or sexual harassment based on an individual’s transgender status or
homosexuality?

Answer: We address the employment and harassment aspects of this question separately below.

A. Employment

In Bostock, the Supreme Court considered “whether an employer who fires someone
simply for being homosexual or transgender has discharged or otherwise discriminated against that
individual ‘because of such individual’s sex’” under Title VII. Bostock, 140 S. Ct. at 1753.
Assuming the term “sex” in Title VII means biological sex, male or female, the Supreme Court
held: “An employer who fires an individual for being homosexual or transgender fires that person
for traits or actions it would not have questioned in members of a different sex. Sex plays a
necessary and undisguisable role in the decision, exactly what Title VII forbids.” Id. at 1737. Title
IX also prohibits termination of an employee on the basis of sex, meaning a person’s biological
sex, male or female. By analogy to Bostock, terminating an employee on the basis of the
employee’s homosexuality or transgender status implicates that employee’s sex and, thus, is at
least in part discrimination on the basis of the employee’s biological sex. An individual
employee’s sex is “not relevant to the selection, evaluation, or compensation of employees.” Price
Waterhouse v. Hopkins, 490 U.S. 228, 239 (1989) (plurality opinion). Even Title VII, however,
recognizes that there are circumstances where an individual’s sex is relevant to employment and
expressly provides that an employer may consider sex “in those certain instances where . . . sex . .
. 1s a bona fide occupational qualification reasonably necessary to the normal operation of that
particular business or enterprise.” 42 U.S.C. § 2000e-2(e)(1). If a person’s sex is a bona fide
occupational qualification, “such that consideration of sex with regard to such action is essential
to successful operation of the employment function concerned,” then Title IX and its implementing
regulations, like Title VII, would not prohibit discrimination on the basis of sex. 34 C.F.R. §
106.61; see also 34 C.F.R. §§ 106.55(c), 106.59.

B. Sexual Harassment

In the Title IX Final Rule, issued on May 19, 2020, the Department for the first time
recognized and defined sexual harassment as a form of sex discrimination with regulations that
had the force and effect of law. 85 Fed. Reg. 30,026. Under our regulations, “sexual harassment™
means conduct on the basis of sex that satisfies one or more of the following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service of the
recipient on an individual’s participation in unwelcome sexual conduct (hereinafter
referred to as “quid pro quo sexual harassment”);

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and

objectively offensive that it effectively denies a person equal access to the recipient’s
education program or activity; or
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(3) “Sexual assault” as defined in 20 U.S.C. § 1092(f)(6)(A)(v), “dating violence” as defined
in 34 U.S.C. § 12291(a)(10), “domestic violence” as defined in 34 U.S.C. § 12291(a)(8),
or “stalking” as defined in 34 U.S.C. 12291(a)(30).

34 C.F.R. § 106.30(a).

The preamble acknowledged “[a]nyone may experience sexual harassment, irrespective of
gender identity or sexual orientation,” 85 Fed. Reg. 30,178, and stated the “final regulations focus
on prohibited conduct, irrespective of the identity of the complainant and respondent,” 85 Fed.
Reg. 30,179. Under 34 C.F.R. § 106.30(a), the Department continues to interpret “conduct on the
basis of sex” as conduct on the basis of a person’s biological sex. Consistent with Bostock,
harassment on the basis of a person’s transgender status or homosexuality may implicate that
person’s biological sex and, thus, may at least in part constitute “conduct on the basis of sex.”
Accordingly, unwelcome conduct on the basis of transgender status or homosexuality may, if so
severe, pervasive, and objectively offensive that it effectively denies a person equal access to the
recipient’s education program or activity on the basis of their transgender status or homosexuality,
constitute sexual harassment prohibited by Title IX. 34 C.F.R. § 106.30(a).

Question 5: How does the Department interpret Title IX and its implementing regulations
in light of Bostock with respect to athletics, intimate facilities, religious exemptions, and other
sex-segregated programs or activities addressed under Title IX and its regulations?

Answer: Our answer to this question is based on three propositions. First, Bostock applies only
to Title VII. Compare 42 U.S.C. § 2000e, et seq. with 20 U.S.C. §§ 1681, et seq. It does not
purport to construe, much less abrogate, Title IX’s statutory and regulatory text permitting or
requiring biological sex to be taken into account in an educational setting.> Second, the ordinary
public meaning of “sex” at the time of Title [X’s enactment was biological sex, male or female,
not transgender status or sexual orientation. Third, the Department’s regulations recognizing the
male/female biological binary carry extra weight and interpretative authority because they were
the product of uniquely robust and direct Congressional review. Bell, 456 U.S. at 531-32
(describing Congressional review of regulations implementing Title IX); see also Mead Corp., 533
U.S. at 226-27; Chevron, 468 U.S. at 842—45. Consequently, our view is that Bostock’s holding
and reasoning, to the extent relevant, support the Department’s position that Title IX’s statutory
and regulatory provisions permit, and in some cases require, biological sex, male or female, to be
taken into account in an education program or activity.* See 20 U.S.C. §§ 1681(a), 1686; 34 CFR

3Bostock emphasized that general non-discrimination statutes often contain exceptions that
override a general duty in some circumstances. See, e.g., 140 S. Ct. at 1754 (“As a result of its
deliberations in adopting the law, Congress included an express statutory exception for religious
organizations [in Title VII].”). Even under Title VII (concerning workplace discrimination), the
Bostock Court expressly left open the issue of sex-segregated facilities and policies.

“This Memorandum does not presume to exhaust the ways recipients may lawfully consider sex
under Title IX in their programs and activities, and there may be circumstances not addressed by
this document under which a recipient’s consideration of sex does not constitute unlawful
discrimination under Title IX.
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§§ 106.32(b)(1), 106.33, 106.34, 106.40, 106.41, 106.43. 106.52, 106.59, 106.61; see also Brown
& Williamson Tobacco Corp., 529 U.S. at 133; Yates, 574 U.S. at 537-38; Davis, 489 U.S. at 809.

A. Athletics

We believe the ordinary public meaning of controlling statutory and regulatory text
requires a recipient providing separate athletic teams to separate participants solely based on their
biological sex, male or female, and not based on transgender status or homosexuality, to comply
with Title IX.

Under Title IX and its regulations, a person’s biological sex is relevant for the
considerations involving athletics, and distinctions based thereon are permissible and may be
required because the sexes are not similarly situated. 34 CFR § 106.41. Biological females and
biological males are different in ways that are relevant to athletics because of physiological
differences between males and females. See United States v. Virginia, 518 U.S. 515, 533 (1996)
(“Physical differences between men and women, however, are enduring.”); Frontiero, 411 U.S. at
686 (plurality opinion) (“[S]ex, like race and national origin, is an immutable characteristic
determined solely by the accident of birth”). Accordingly, schools must consider students’
biological sex when determining whether male and female student athletes have equal
opportunities to participate. See McCormick, 370 F.3d at 287 (“[I]dentical scheduling for boys
and girls is not required. Rather, compliance is assessed by first determining whether a difference
in scheduling has a negative impact on one sex, and then determining whether that disparity is
substantial enough to deny members of that sex equality of athletic opportunity.”); Clark v. Ariz.
Interscholastic Ass’n, 886 F.2d 1191, 1192 (9th Cir. 1989) (quoting Clark v. Ariz. Interscholastic
Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) (“The record makes clear that due to average
physiological differences, males would displace females to a substantial extent if they were
allowed to compete for positions on the volleyball team. Thus, athletic opportunities for women
would be diminished”)).

Bostock does not diminish the relevance of biological sex in athletics, and does not address
the validity of the Department’s historic measures to ensure biological females (girls and women)
have equal opportunities to participate in athletics because males and females are not similarly
situated with respect to athletic competition.> Unlike Title VII, one of Title IX’s crucial purposes
is protecting women’s and girls’ athletic opportunities. Indeed, Title IX was enacted, and its
regulations promulgated, to prohibit discrimination on the basis of sex in education programs and
activities and to protect equal athletic opportunities for students who are biological females,
including by providing for sex-segregated athletics.

The fact is, Congress specifically mandated that the Department consider promulgating
regulations to address sports. After first enacting Title IX, Congress subsequently passed another

5Although the Department does not address Equal Protection Clause claims regarding separate
athletic teams for biological females and biological males, the Department’s position on such
claims is stated in its Brief for the United States as Amicus Curiae Supporting Appellants and
Urging Reversal in Hecox v. Little, Nos. 20-35813, 20-35815, U.S. Court of Appeals for the Ninth
Circuit (filed Nov. 19, 2020).
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statute, entitled the Javits Amendment, instructing the Secretary of Health, Education, and Welfare
to publish regulations “implementing the provisions of Title IX . . . which shall include with respect
to intercollegiate activities reasonable provisions considering the nature of the particular sports.”
Public Law 93-380 (HR 69), § 844, 88 Stat 484, 612 (August 21, 1974). Congress reserved the
right to review the regulations following publication to determine whether they were “inconsistent
with the Act from which [they] derive[] [their] authority.” Id.

The Secretary of Health, Education, and Welfare subsequently published Title IX
regulations, including regulatory text identical to the current text of the Department’s athletics
regulations. Compare Nondiscrimination on the Basis of Sex Under Federally Assisted Education
Programs and Activities, 40 Fed. Reg. 24,128, 21,142-43 (June 4, 1975) (promulgating § 86.41
Athletics) with 34 C.F.R. § 106.41. After Congressional review, including over six days of
hearings, Congress allowed the regulations to go into effect. See McCormick, 370 F.3d at 287
(laying out the history of the Javits Amendment, and the response from Congress to the regulations
promulgated thereunder). Consequently, the regulations validly and authoritatively clarify the
scope of a recipient’s non-discrimination duties under Title IX in the case of sex-specific athletic
teams. See Cohen v. Brown Univ., 991 F.2d 888, 895 (1st Cir. 1993) (“The degree of deference
[to the Department of Education] is particularly high in Title IX cases because Congress explicitly
delegated to the agency the task of prescribing standards for athletic programs under Title IX.”).

34 C.F.R. § 106.41 prohibits a recipient from discriminating on the basis of sex with respect
to providing athletic programs or activities, permits a recipient to provide sex-segregated teams
for competitive activities or contact sports, and obligates a recipient to provide equal athletic
opportunity for members of both sexes.® As it has for over forty years, the Department must
interpret 34 C.F.R. § 106.41(b), regarding operation of athletic teams “for members of each sex,”
and 34 C.F.R. § 106.41(c), regarding equal athletic opportunity for “members of both sexes”
(emphasis added), to mean operation of teams and equal opportunity for biological males, and for
biological females. Based on statutory text and regulatory history, it seems clear that if a recipient
chooses to provide “separate teams for members of each sex” under 34 C.F.R. § 106.41(b), then it
must separate those teams solely on the basis of biological sex, male or female, and not on the
basis of transgender status or sexual orientation, to comply with Title IX.”

6 Specifically, 34 C.F.R. § 106.41(a) provides a general rule that recipients shall not provide
athletics separately based on sex. However, 34 C.F.R. § 106.41(b) permits a recipient to operate
or sponsor separate teams for members of each sex where selection for the teams is based on
competitive skill, or the activity is a contact sport, and also provides that where a recipient operates
or sponsors a team in a particular sport for members of one sex with no such team for members of
the opposite sex, then members of the excluded sex must be allowed to try out for the team unless
it is for a contact sport. Finally, 34 C.F.R. § 106.41(c) obligates a recipient to provide “equal
athletic opportunity for members of both sexes” by taking into account specified factors in
deciding what athletic programs to offer.

7 Different treatment based on transgender status or homosexuality would generally constitute
unlawful sex discrimination because students who do not identify as transgender or homosexual
cannot generally be treated worse than students who identify as transgender or homosexual. See
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B. Intimate Facilities

As discussed above, the ordinary public meaning of the term “sex” at the time of Title IX’s
enactment was biological sex, male or female. That too was the meaning given to the term when
it was used in the Department’s implementing regulations approved by Congress. See, e.g., Bell,
456 U.S. at 531-32; 34 CFR §§ 106.32(b)(1), 106.33, 106.34, 106.40, 106.41, 106.43. 106.52,
106.59, 106.61. 34 C.F.R. § 106.33 permits schools to provide separate bathrooms, locker rooms,
and showers “on the basis of sex,” as long as the school provides comparable facilities for “each
sex.” Therefore, we believe the plain ordinary public meaning of the controlling statutory and
regulatory text requires a recipient providing “separate toilet, locker room, and shower facilities

on the basis of sex” to regulate access based on biological sex.

Our opinion is contrary to the holding of a divided panel of the Fourth Circuit Court of
Appeals in Grimm v. Gloucester County School Board, 972 F.3d 586 (4th Cir. 2020). There, the
court held denying a biological female who identified as a male access to intimate facilities
reserved for males violated Title IX and acknowledged that “Bostock expressly does not answer
this ‘sex-separated restroom’ question.” Id. at 618 (citing Bostock 140 S. Ct. at 1753). The court’s
analysis of 34 C.F.R. § 106.33, in its entirety, was:

[T]he Board emphasizes a Department of Education implementing regulation, 34
C.F.R. § 106.33, which interprets Title IX to allow for “separate toilet, locker room,
and shower facilities on the basis of sex,” so long as they are “comparable” to each
other. But Grimm does not challenge sex-separated restrooms; he challenges the
Board’s discriminatory exclusion of himself from the sex-separated restroom
matching his gender identity. And the implementing regulation cannot override the
statutory prohibition against discrimination on the basis of sex. All it suggests is
that the act of creating sex-separated restrooms in and of itself is not
discriminatory—mnot that, in applying bathroom policies to students like Grimm, the
Board may rely on its own discriminatory notions of what “sex” means.

As explained above, Grimm consistently and persistently identified as male. He had
been clinically diagnosed with gender dysphoria, and his treatment provider
identified using the boys restrooms as part of the appropriate treatment. Rather than
contend with Grimm’s serious medical need, the Board relied on its own invented
classification, “biological gender,” for which it turned to the sex on his birth
certificate. And even when Grimm provided the school with his amended birth
certificate, the Board stil/l denied him access to the boys restrooms. For these
reasons, we hold that the Board’s application of its restroom policy against Grimm
violated Title IX.

Id. at 618-19 (citations omitted) (emphasis in original).

Bostock, 140 S. Ct. at 1747. (“But, as we’ve seen, discrimination based on homosexuality or
transgender status necessarily entails discrimination based on sex; the first cannot happen without
the second.”)
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Our opinion is also contrary to a divided Eleventh Circuit panel decision, Adams by and
through Kasper v. School Board of St. Johns County, 968 F. 3d 1286 (11th Cir. 2020). There, the
court also held that denying a biological female who identified as a male access to intimate
facilities reserved for males violated Title IX. Specifically:

The School Board believes 34 C.F.R. § 106.33 of the Title IX implementing
regulations forecloses Mr. Adams’s discrimination claim. Section 106.33 reads:

A recipient may provide separate toilet, locker room, and shower
facilities on the basis of sex, but such facilities provided for students
of one sex shall be comparable to such facilities provided for
students of the other sex.

The School Board argues that the use of the term “sex” in this regulation clearly
means “biological sex,” or sex assigned at birth. Thus, it asserts that dividing
restrooms by sex assigned at birth—requiring transgender boys to use the girls’
restroom and transgender girls to use the boys’ restroom—cannot be discriminatory
under Title IX. The Board considers Mr. Adams a “biological female,” and it seeks
to exclude him from the boys’ restroom on this basis. But Mr. Adams’s
discrimination claim does not contradict the implementing regulations for two
reasons. First, Mr. Adams is not challenging § 106.33’s provision of separate
restrooms for girls and boys. He is simply seeking access to the boys’ restroom as
a transgender boy. And second, the regulation does not mandate how to determine
a transgender student’s “sex.” Thus, we perceive no conflict between the text of §
106.33 and Mr. Adams’s successful claim of discrimination.

Id. at 1308. The court reasoned that Title IX and its accompanying regulations contain no
definition of the term “sex” and “the plain language of the regulation sheds no light on whether
Mr. Adams’s ‘sex’ is female as assigned at his birth or whether his ‘sex’ is male as it reads on his
driver’s license and his birth certificate.” Id. at 1310. It explicitly rejected the argument which
Bostock relied upon, reading the term “sex” to mean “biological sex” and not transgender status.
And it concluded the traditional understanding of biological sex to be “narrow” and “unworkable.”
1d.

We are unpersuaded by the Title IX analysis in both Adams and Grimm for at least three
reasons. First, as described above in response to Question 3, we believe, based on our review of
the statutory text, regulatory history, and cited authorities, that the ordinary public meaning of the
term “sex’ at the time of Title IX’s enactment was biological sex, male or female. The notion that
“because neither Title IX nor the regulation define ‘sex’ or ‘on the basis of sex,’ the statute and
regulation cannot be presumed to mean ‘biological sex’” is at odds with controlling interpretative
canons. Compare Bostock, 140 S. Ct. at 1738 with Adams, 968 F. 3d at 1310. And if the terms
“sex” and “on the basis of sex” are truly ambiguous, then the Department’s longstanding
construction, reflected in the implementing regulations and reaffirmed in the Title IX Final Rule
is entitled to deference and is for now controlling.
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Second, Adams and Grimm failed to rigorously analyze Title IX’s plain text, compare
Bostock, 140 S. Ct. at 1738—1743, or to fairly address the legal consequence of the Department’s
unique implementing regulations, see Bell, 456 U.S. at 531-32. In Adams, for example, the
majority variously argued Bostock does not endorse reading the term “sex” to mean “biological
sex”; Title IX and its regulations do not define “sex”; and the traditional understanding of
biological sex is “narrow and unworkable.” Adams, 968 F. 3d at 1310. In Grimm, the court
asserted “the implementing regulation cannot override the statutory prohibition against
discrimination on the basis of sex,” arguing the act of creating sex-separated restrooms in and of
itself is not discriminatory but relying on “discriminatory notions of what ‘sex’ means” is unlawful.
Grimm, 972 F.3d at 618 (footnote omitted). Both panels assuredly should have engaged in the
textual analysis mandated by controlling Supreme Court authorities, see New Prime Inc. v.
Oliveira, 139 S. Ct. 532, 538-39 (2019), determined the term’s ordinary public meaning at the
time of enactment, and addressed the interplay of the entire statutory and regulatory text. 8

Third, the Department issued its Title IX regulation on May 19, 2020 stating, “Title IX and
its implementing regulations include provisions that presuppose sex as a binary classification, and
provisions in the Department’s current regulations . . . reflect this presupposition.” 85 Fed. Reg.
30,178. “In promulgating regulations to implement Title IX, the Department expressly
acknowledged physiological differences between the male and female sexes.” Id. Adams and
Grimm were decided more than two months after publication of the Title IX rule and its
interpretative preamble. Yet neither discussed the Department’s interpretation. As Adams
suggests, the Department’s views on the meaning of “sex” in Title IX should have been given
deference, or, at a minimum, addressed in the panel decisions, particularly because the statutory
and regulatory definition of “sex,” or supposed lack thereof, was purportedly critical to the
outcome in both cases. See Adams, 968 F.3d at 1310 (citing Kisor v. Wilkie, 139 S. Ct. 2400, 2414
(2019)); Chevron, 467 U.S. at 842-44.

8For example, Grimm’s panel reasoned:

In the Title IX context, discrimination “mean([s] treating that individual worse than
others who are similarly situated.” In light of our equal protection discussion
above, this should sound familiar: Grimm was treated worse than students with
whom he was similarly situated because he alone could not use the restroom
corresponding with his gender. Unlike the other boys, he had to use either the girls
restroom or a single-stall option. In that sense, he was treated worse than similarly
situated students.

Grimm, 972 F.3d at 618. However, Grimm was not treated “worse than similarly situated students”
because under the Department’s regulations the proper comparator should have been biological
females not biological males.
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C. Religious Exemptions

The holding in Bostock does not affect the statutory exemption from Title IX, 20 U.S.C. §
1681(a)(3), and its implementing regulations, 34 C.F.R. § 106.12, for an educational institution
controlled by a religious organization. Maxon, et al. v. Fuller Theological Seminary, No. 2:19-cv-
09969 (C.D. Cal. Oct. 7, 2020), appeal docketed, No. 20-56156 (9th Cir. Nov. 4, 2020). For
example, Bostock acknowledged the express statutory exception in Title VII for religious
organizations and expressed “deep[] concern[] with preserving the promise of the free exercise of
religion enshrined in our Constitution[.]” Bostock, 140 S. Ct. at 1753-54. Thus, the Court
“recognized that the First Amendment can bar the application of employment discrimination
laws[.]” Id. at 1754 (citing Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 565
U.S. 171, 188 (2012)). Accordingly, the Department’s regulations implementing Title IX do not
and lawfully could not require a recipient to restrict “any rights that would otherwise be protected
from government action by the First Amendment of the U.S. Constitution,” including the free
exercise of religion. 34 C.F.R. § 106.6(d)(1).

Additionally, the Religious Freedom Restoration Act of 1993 (RFRA), 42 U.S.C. §
2000bb, et seq., “operates as a kind of super statute, displacing the normal operation of other
federal laws [] [such that] it might supersede Title VII’s commands in appropriate cases.” Bostock,
140 S. Ct. at 1753-54. The Department also acknowledges that RFRA operates as a super statute
that might supersede Title IX’s commands in appropriate cases. Office of the General Counsel,
U.S. Dep’t of Educ., Guidance Regarding Department of Education Grants and Executive Order
13798, 85 Fed. Reg. 61,736, 61,738-39 (Sept. 30, 2020) (“Congress expressly applied RFRA to
all Federal law, statutory or otherwise, whether adopted before or after its enactment. RFRA
therefore applies to all laws governing ED programs, including but not limited to
nondiscrimination laws such as Title IX”) (footnotes omitted). Although OCR does not have
jurisdiction over complaints lodged under RFRA, schools and individuals may inform the
Department of a burden or potential burden under RFRA, using the process provided in the
Department’s Guidance Regarding Department of Education Grants and Executive Order 13798,
here.

D. Other Sex-Segregated Programs or Activities Addressed Under Title IX and its Regulations

Title IX and its implementing regulations address other circumstances under which it is
permissible to provide education programs or activities based on distinctions between the two
biological sexes. Examples include, but are not limited to, the following:

e The admissions policies of any public institution of undergraduate higher education that
traditionally and continually from its establishment has had a policy of admitting only
students of one sex. 20 U.S.C. § 1681(a)(5).

The membership practices of certain organizations such as a social fraternity or social
sorority whose members are primarily students at an institution of higher education. 20
U.S.C. § 1681(a)(6)(A).
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e Organizations such as the Girl Scouts whose membership “has traditionally been limited
to persons of one sex and principally to persons of less than nineteen years of age.” 20
U.S.C. § 1681(a)(6)(B).

® Separate mother-daughter and father-son activities. 20 U.S.C. § 1681(a)(8).

e A school’s decision to provide separate housing for members of each sex. 20 U.S.C. §
1686.

e A recipient’s decision to provide single-sex classes, extracurricular activities, or schools
subject to specific regulatory requirements on the basis of sex. 34 C.F.R. § 106.34(b)-(c).

e A recipient’s decision to separate students in physical education classes involving contact

sports based on each student’s sex, or to conduct separate sessions in human sexuality
classes for students of each sex. 34 C.F.R. § 106.34(a)(1), (a)(3).

For the reasons discussed in response to Questions 2, 3, 5(A), and 5(B), the term “sex” with respect
to these and other similar programs or activities should be construed to mean biological sex, male
or female.

Please contact us if we may be of further assistance.

U.S. DEPARTMENT OF EDUCATION
THE OFFICE OF THE GENERAL COUNSEL
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Reed D. Rubinstein,
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