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Defendant-Intervenor the Council for Christian Colleges & Universities 

(“CCCU”) respectfully informs the Court of an important and relevant legal 

development, namely, the recent enactment of the “Respect for Marriage Act” (the 

“Act”), included as Exhibit A, which both protects the status of same-sex marriage in 

the United States and protects religious individuals and institutions who hold 

traditional Biblical beliefs about marriage.  Although the Act does not directly control 

this litigation, it is highly relevant to the pending motions: First, in the Act, 

Congress—supported by all of its Democratic members—has now joined the Supreme 

Court in specifically acknowledging that traditional Biblical views of marriage and 

sexuality are “decent and honorable,” and not, as Plaintiffs here contend, the moral 

equivalent of racism. Second, the Act reaffirms the validity of existing religious 

freedom protections under both the Constitution and the Religious Freedom 

Restoration Act vis-à-vis same-sex marriage, protections on which CCCU has 

repeatedly relied in its briefing here. And third, the Act specifically provides that the 

beliefs and practices of religious institutions regarding marriage and sexuality cannot 

be used to deny federal benefits, including tax-exempt status, student loans, grants, 

and scholarships. For all these reasons, Plaintiffs’ attempt to deny federal education 

benefits to schools protected by the Title IX exemption based on their beliefs on 

marriage and sexuality is flatly contrary to the Act.    
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A. The Act reiterates that Biblical and traditional views of sexuality 
and marriage are “decent and honorable” and worthy of respect 

and protection. 

As to the first point:  The Act reaffirms and underscores CCCU’s prior showing 

that Plaintiffs are wrong to characterize religious schools’ Biblical beliefs and 

practices on sexuality and gender as equivalent to invidious discrimination based on 

race.1   Plaintiffs have made this claim repeatedly, and it serves as a foundational 

theory and theme of their entire case. See, e.g., Day 1 Tr. 16:16–17:5 (Plaintiffs’ 

opening statement); Pls.’ Reply to Mot. for TRO at 7, ECF No. 64; Pls.’ Opp’n to Dep’t’s 

Mot. to Dismiss at 8, ECF No. 86.  

But the Act makes clear that Plaintiffs’ view on this point is not only offensive 

and wrong, but it would itself violate the First Amendment as understood by the 

Supreme Court and both political branches.  In the Act, Congress expressly found 

that “[d]iverse beliefs about the role of gender in marriage are held by reasonable and 

sincere people based on decent and honorable religious or philosophical premises. 

Therefore, Congress affirms that such people and their diverse beliefs are due proper 

respect.” The Act § 2(2) (emphasis added.) Congress and, through his signature, the 

President, thus echoed the Supreme Court’s view that “[m]any who deem same-sex 

marriage to be wrong reach that conclusion based on decent and honorable religious 

 
1 The Court should consider the Act in deciding the pending motions because, 

contrary to Plaintiffs’ earlier efforts to supplement the factual record, the Act’s 

passage has led to relevant changes in controlling legal authority directly relevant to 

the issues those motions present. See Defs.-Intervenors’ Obj. to Pls.’ Suppl. Br. at 2 

n.2, ECF No. 182 (explaining the distinction between supplementing facts and law). 
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or philosophical premises.” Obergefell v. Hodges, 576 U.S. 644, 672 (2015). And, with 

this finding, the Act garnered widespread bipartisan support—including the support 

of every voting Democrat in both the House and the Senate.   

The inescapable conclusion from the Supreme Court’s observation and the 

parallel finding in the Act is that the First Amendment should be understood, as the 

Court put it, to “ensure[] that religious organizations and persons are given proper 

protection as they seek to teach the principles that are so fulfilling and so central to 

their lives and faiths, and to their own deep aspirations to continue the family 

structure they have long revered.” Id. at 679–80. That admonition is fundamentally 

at odds with the narrative of the Plaintiffs here that religious colleges and 

universities that adhere to the traditional Biblical understanding of marriage and 

sexuality can and should be treated like racists.   

B. Through the Act, Congress and the President have recognized and 

reaffirmed federal laws protecting traditional beliefs and practices 
on marriage and sexuality. 

 

The Act also implicitly rejects Plaintiffs’ position that the Title IX exemption 

is unconstitutional to the extent it protects traditional beliefs and practices related 

to marriage and sexuality. That exemption had previously been widely criticized on 

that ground in the press, in the courts, and before governmental agencies—by (among 

others) Plaintiffs and their allied advocacy organizations. And the Act gave Congress 

an ideal opportunity to agree with those criticisms.  

But Congress did not. Instead, it not only reaffirmed the applicability of 

constitutional religious-freedom rights to disagreements about marriage and 
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sexuality, but it also reaffirmed the importance and continued vitality of the Religious 

Freedom Restoration Act as applied to religious schools:  Section 6 of the Act expressly 

mentions the rights of “religious educational institutions” and explains that 

“[n]othing in this Act, . . . shall be construed to diminish or abrogate a religious liberty 

or conscience protection otherwise available to an individual or organization under 

the Constitution of the United States or Federal law.” The Act § 6(a), (b).  

Congress used this language with full knowledge of the way both the 

Constitution and RFRA have been understood to protect the religious beliefs and 

practices of religious institutions, even when they conflict with prevailing views on 

marriage and sexuality. See, e.g., Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1874, 

1882 (2021) (Free Exercise Clause protects Catholic foster institution from having to 

certify same-sex couples for foster care); Our Lady of Guadalupe Sch. v. Morrissey-

Berru, 140 S. Ct. 2049, 2060 (2020) (Religion Clauses protect religious schools from 

employment discrimination suits by teachers and others who play a significant role 

in advancing the schools’ missions); Hosanna-Tabor Evangelical Lutheran Church & 

Sch. v. EEOC, 565 U.S. 171, 181 (2012) (same); Burwell v. Hobby Lobby Stores, Inc., 

573 U.S. 682, 735–36 (2014) (RFRA protects against application of the Affordable 

Care Act’s contraceptive mandate to institutions objecting on religious grounds). It is 

also clear that this provision of the Act envisions express religious exemptions like 

the Title IX religious exemption at issue here, as the Act’s very next section explicitly 

speaks of just these types of federal benefits. The Act § 7. 
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Plaintiffs’ plea for this Court to abrogate the Title IX religious exemption for 

colleges and universities that adhere to the traditional Biblical understanding of 

marriage and sexuality is flatly inconsistent with Congress’ decision in Section 6 of 

the Act to preserve all existing federal protections for those very institutions.  

C. The Act honors and protects the benefits that federal law has long 

afforded to religious institutions. 

Finally, the Act leaves no doubt about the continued vitality of federal 

constitutional and statutory protections for religious institutions seeking direct or 

indirect government benefits.  Along with protecting those in same-sex marriages 

from discrimination by state actors (which religious schools are not), the Act 

guarantees that principles of non-discrimination protecting same-sex marriage rights 

cannot deprive any entity or person, including religious ones, from any benefit, status, 

or right for which they are otherwise eligible. Section 7 of the Act provides:  

Nothing in this Act, or any amendment made by this Act, shall be 

construed to deny or alter any benefit, status, or right of an otherwise 

eligible entity or person which does not arise from a marriage, including 

tax-exempt status, tax treatment, educational funding, or a grant, 

contract, agreement, guarantee, loan, scholarship, license, certification, 

accreditation, claim, or defense. 

The Act § 7 (emphasis added). This section thus rejects Plaintiffs’ core contention that 

any entity receiving federal funding must abandon its religious convictions regarding 

gender, sexuality, and marriage if those convictions run counter to the prevailing 

culture.   

* * * * * 

In short, all three branches of the federal government have now recognized 
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that, while governments must respect same-sex marriage, private individuals and 

institutions must be allowed to believe, express, and live according to their own 

convictions regarding marriage and sexuality without losing government benefits or 

being subjected to official discrimination or any other governmental disability.   

For these reasons, and those articulated in prior briefing, the Court should 

deny Plaintiffs’ motion for a preliminary injunction and grant the pending motions to 

dismiss. 

Respectfully submitted,  

/s/ Gene C. Schaerr 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 23, 2022, I served this document on all 

counsel of record by ECF and by email. 

 

/s/ Gene C. Schaerr 

Gene C. Schaerr 

Counsel for Defendant-Intervenor 

Council for Christian Colleges & 

Universities  
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EXHIBIT A  

Respect for Marriage Act  
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136 STAT. 2305 PUBLIC LAW 117–228—DEC. 13, 2022 

Public Law 117–228 
117th Congress 

An Act 
To repeal the Defense of Marriage Act and ensure respect for State regulation 

of marriage, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Respect for Marriage Act’’. 
SEC. 2. FINDINGS. 

Congress finds the following: 
(1) No union is more profound than marriage, for it 

embodies the highest ideals of love, fidelity, devotion, sacrifice, 
and family. 

(2) Diverse beliefs about the role of gender in marriage 
are held by reasonable and sincere people based on decent 
and honorable religious or philosophical premises. Therefore, 
Congress affirms that such people and their diverse beliefs 
are due proper respect. 

(3) Millions of people, including interracial and same-sex 
couples, have entered into marriages and have enjoyed the 
rights and privileges associated with marriage. Couples joining 
in marriage deserve to have the dignity, stability, and ongoing 
protection that marriage affords to families and children. 

SEC. 3. REPEAL OF SECTION ADDED TO TITLE 28, UNITED STATES 
CODE, BY SECTION 2 OF THE DEFENSE OF MARRIAGE ACT. 

Section 1738C of title 28, United States Code, is repealed. 
SEC. 4. FULL FAITH AND CREDIT GIVEN TO MARRIAGE EQUALITY. 

Chapter 115 of title 28, United States Code, as amended by 
this Act, is further amended by inserting after section 1738B the 
following: 

‘‘§ 1738C. Certain acts, records, and proceedings and the 
effect thereof 

‘‘(a) IN GENERAL.—No person acting under color of State law 
may deny— 

‘‘(1) full faith and credit to any public act, record, or judicial 
proceeding of any other State pertaining to a marriage between 
2 individuals, on the basis of the sex, race, ethnicity, or national 
origin of those individuals; or 

‘‘(2) a right or claim arising from such a marriage on 
the basis that such marriage would not be recognized under 
the law of that State on the basis of the sex, race, ethnicity, 
or national origin of those individuals. 

28 USC 1738C. 

1 USC 7 note. 

Respect for 
Marriage Act. 
1 USC 1 note. 

Dec. 13, 2022 
[H.R. 8404] 
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136 STAT. 2306 PUBLIC LAW 117–228—DEC. 13, 2022 

‘‘(b) ENFORCEMENT BY ATTORNEY GENERAL.—The Attorney Gen-
eral may bring a civil action in the appropriate United States 
district court against any person who violates subsection (a) for 
declaratory and injunctive relief. 

‘‘(c) PRIVATE RIGHT OF ACTION.—Any person who is harmed 
by a violation of subsection (a) may bring a civil action in the 
appropriate United States district court against the person who 
violated such subsection for declaratory and injunctive relief. 

‘‘(d) STATE DEFINED.—In this section, the term ‘State’ has the 
meaning given such term under section 7 of title 1.’’. 
SEC. 5. MARRIAGE RECOGNITION. 

Section 7 of title 1, United States Code, is amended to read 
as follows: 

‘‘§ 7. Marriage 
‘‘(a) For the purposes of any Federal law, rule, or regulation 

in which marital status is a factor, an individual shall be considered 
married if that individual’s marriage is between 2 individuals and 
is valid in the State where the marriage was entered into or, 
in the case of a marriage entered into outside any State, if the 
marriage is between 2 individuals and is valid in the place where 
entered into and the marriage could have been entered into in 
a State. 

‘‘(b) In this section, the term ‘State’ means a State, the District 
of Columbia, the Commonwealth of Puerto Rico, or any other terri-
tory or possession of the United States. 

‘‘(c) For purposes of subsection (a), in determining whether 
a marriage is valid in a State or the place where entered into, 
if outside of any State, only the law of the jurisdiction applicable 
at the time the marriage was entered into may be considered.’’. 
SEC. 6. NO IMPACT ON RELIGIOUS LIBERTY AND CONSCIENCE. 

(a) IN GENERAL.—Nothing in this Act, or any amendment made 
by this Act, shall be construed to diminish or abrogate a religious 
liberty or conscience protection otherwise available to an individual 
or organization under the Constitution of the United States or 
Federal law. 

(b) GOODS OR SERVICES.—Consistent with the First Amendment 
to the Constitution, nonprofit religious organizations, including 
churches, mosques, synagogues, temples, nondenominational min-
istries, interdenominational and ecumenical organizations, mission 
organizations, faith-based social agencies, religious educational 
institutions, and nonprofit entities whose principal purpose is the 
study, practice, or advancement of religion, and any employee of 
such an organization, shall not be required to provide services, 
accommodations, advantages, facilities, goods, or privileges for the 
solemnization or celebration of a marriage. Any refusal under this 
subsection to provide such services, accommodations, advantages, 
facilities, goods, or privileges shall not create any civil claim or 
cause of action. 
SEC. 7. STATUTORY PROHIBITION. 

(a) NO IMPACT ON STATUS AND BENEFITS NOT ARISING FROM 
A MARRIAGE.—Nothing in this Act, or any amendment made by 
this Act, shall be construed to deny or alter any benefit, status, 
or right of an otherwise eligible entity or person which does not 
arise from a marriage, including tax-exempt status, tax treatment, 

1 USC 7 note. 

1 USC 7 note. 

Definition. 
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136 STAT. 2307 PUBLIC LAW 117–228—DEC. 13, 2022 

LEGISLATIVE HISTORY—H.R. 8404: 
CONGRESSIONAL RECORD, Vol. 168 (2022): 

July 19, considered and passed House. 
Nov. 17, 28, 29, considered and passed Senate, amended. 
Dec. 8, House concurred in Senate amendment. 

DAILY COMPILATION OF PRESIDENTIAL DOCUMENTS (2022): 
Dec. 13, Presidential remarks. 

Æ 

educational funding, or a grant, contract, agreement, guarantee, 
loan, scholarship, license, certification, accreditation, claim, or 
defense. 

(b) NO FEDERAL RECOGNITION OF POLYGAMOUS MARRIAGES.— 
Nothing in this Act, or any amendment made by this Act, shall 
be construed to require or authorize Federal recognition of mar-
riages between more than 2 individuals. 
SEC. 8. SEVERABILITY. 

If any provision of this Act, or any amendment made by this 
Act, or the application of such provision to any person, entity, 
government, or circumstance, is held to be unconstitutional, the 
remainder of this Act, or any amendment made thereby, or the 
application of such provision to all other persons, entities, govern-
ments, or circumstances, shall not be affected thereby. 

Approved December 13, 2022. 

1 USC 7 note. 
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