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 HONORABLE JUDGE ROBERT J. BRYAN 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

C. P., by and through his parents, 
Patricia Pritchard and Nolle Pritchard; 
and PATRICIA PRITCHARD, 

Plaintiffs, 

vs.  

BLUE CROSS BLUE SHIELD OF 
ILLINOIS, 
 

Defendant. 

 

 

Case No. 3:20-cv-06145-RJB 
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ILLINOIS’S REPLY IN SUPPORT OF 
MOTION TO EXCLUDE PLAINTIFFS’ 
EXPERTS UNDER DAUBERT 
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I. INTRODUCTION 

The Court should grant Defendant Blue Cross Blue Shield of Illinois (“BCBSIL”)’s Motion 

to Exclude Plaintiffs’ Experts Under Daubert [Dkt. 103, the “Motion”].  Plaintiffs’ Opposition to 

BCBSIL’s Motion to Exclude Plaintiffs’ Experts Under Daubert (the “Opposition”) fails to show 

that Plaintiffs’ expert testimony is either relevant or reliable.1   

II. ARGUMENT 
 
A. The Court Should Exclude Dr. Ettner, Dr. Karasic, and Dr. Schechter Because 
 Their Opinions Are Irrelevant. 

Drs. Ettner, Karasic, and Schechter all opine in general terms that transgender-related 

services are medically necessary.  These opinions are irrelevant.  None of their opinions shed any 

light on whether BCBSIL may be liable under Section 1557, the principal issue in this case. The 

only possible relevancy of their testimony is to establish the medical consensus regarding 

transgender-related services.  However, they could not do so because they rely exclusively on the 

WPATH standards, which multiple courts have held do not represent the medical consensus.      

Nor could Drs. Ettner, Karasic, or Schechter determine medical necessity for the named 

Plaintiff C.P. because they have had minimal or no contact with him and have not conducted any 

psychiatric evaluation of C.P.  Instead, they offer generalized statements regarding the medical 

necessity for transgender services, statements which do not meet the Daubert standards.   

Contrary to Plaintiffs’ assertion, Doe v. Snyder does not support the relevancy of their 

testimony.  The court in Snyder addressed whether threat of irreparable harm justified an 

injunction prohibiting an exclusion for transgender-related services.  The lower court in Snyder 

had held that (1) the exclusion was not discriminatory and did not violate Section 1557, and (2) 

the plaintiffs failed to prove irreparable harm if the plaintiff, a minor, did not receive the surgery 

for which benefits were sought.  28 F.4th at 110.  In affirming, the Ninth Circuit held that there 

was no evidence of irreparable harm and in doing so acknowledged the disagreements in the 

medical community regarding the value of transgender-related services.  Id. at 112.   

 
1At 22 pages, Plaintiffs’ Opposition is in excess of the 18-page limitation for Daubert response 
briefs.  
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Thus, in Snyder medical necessity was relevant, in order to determine irreparable harm, 

but the court found that plaintiff’s experts’ exclusive reliance on the WPATH standards was not 

reliable. After considering the testimony of BCBSIL’s expert Dr. Laidlaw, the Ninth Circuit 

concluded that the plaintiffs had failed to prove medical necessity because “Doe failed to provide 

a declaration from any psychiatrist or medical doctor who is treating him that attested to the 

necessity and suitability of the surgery in his particular case” and because “Doe’s expert 

psychiatrist had not opined as to whether Doe himself is a suitable candidate for surgery and had 

not met or examined Doe.”  Id. at 112-13.  Thus, Snyder fails to support the relevancy of 

Plaintiffs’ experts.   

The fact that Plaintiffs’ experts have provided expert testimony in other transgender cases 

does not mean that their testimony is relevant to the issues in this case.  See, e.g., U.S. v. Cloud, 

576 F. Supp. 3d 827, 845-46 (E.D. Wash. 2021) (an expert was not qualified to testify in the case 

at hand despite being qualified in prior cases). 
 
B. The Court Should Exclude Ettner, Karasic, and Schechter Because Their 
 Methodology is Unreliable. 

Drs. Ettner, Karasic, and Schechter’s expert opinions are not sufficiently reliable because 

they engaged in impermissible results-driven methodology to reach their opinions and lack the 

necessary qualifications for their opinions.   

1. Regarding Transgender Related Care, All Three Experts Exclusively Rely on 
Authority from an Advocacy Organization. 

Plaintiffs claim that Dr. Ettner and Dr. Karasic “cite to, reference and rely on” both the 

World Professional Association for Transgender Health (“WPATH”) and the Endocrine Society 

Guidelines.  Opposition at 13.  However, Plaintiffs experts’ all selectively rely on WPATH to the 

exclusion of other studies and guidelines, because they are all closely affiliated with WPATH 

and WPATH supports the opinions Plaintiffs hired these experts to provide.  See Dkt. 104-1, Ex. 

R, ¶¶ 12-25.  WPATH is primarily an advocacy group that does not represent the medical 

consensus as to transgender related care, and the experts failed to consider the 2017 Endocrine 

Society Clinical Practice Guidelines on the Treatment of Gender-Dysphoric/Gender-Incongruent 
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Persons in their reports.   

The court in Whitman-Walker found that the plaintiffs’ exclusive reliance on WPATH 

failed to establish that exclusions for gender reassignment surgery constituted discrimination on 

the basis of sex.  Whitman-Walker Clinic, Inc. v. U.S. Dep’t of Health & Hum. Servs, 485 F. 

Supp. 3d 1, 46 (D.D.C. 2020).  Whitman-Walker noted that “HHS explicitly considered 

[WPATH] in promulgating the 2020 Rule, referencing submissions from various commenters 

who agreed with [WPATH’s] approach.”  Id. at 48.  The court found that HHS’s reasoned 

consideration of and subsequent rejection of WPATH’s advocacy was not arbitrary and 

capricious: “HHS also agreed with comments it received that the 2016 Rule relied exclusively on 

WPATH,” and WPATH is “an advocacy group.”  Id.  The court stated that the plaintiffs had 

attempted to show that categorical exclusions for transgender-related services discriminate on the 

basis of sex “simply by pointing to evidence that the agency plainly took into account.”  Id.  

Here, the experts are only considering evidence—the WPATH—that supports their pre-

determined opinions.  

In Snyder, 28 F.4th 103, the court likewise found that exclusive reliance on the WPATH 

standards was not reliable. The Court affirmed the district court’s refusal to enjoin the State’s 

exclusion for gender-related services because the WPATH standards did not represent the 

medical consensus.  The district court in Snyder had concluded that the medical consensus did 

not support the value of gender-affirmative treatments, and the Ninth Circuit affirmed that this 

decision was not clearly erroneous, emphasizing that the evidence offered by the defendants 

contradicted testimony from the plaintiffs’ WPATH-affiliated experts.  See BCBSIL’s Motion 

for Summary Judgment [Dkt. 87] at 20-30.  Thus, Plaintiffs’ experts’ mere regurgitation of the 

WPATH standards does not provide the reliability required for expert testimony under Rule 702. 

2. Drs. Ettner, Karasic, and Schechter Fail to Assess the Impact of Side Effects. 

Plaintiffs’ experts are unreliable because they fail to address the significant issue of side 

effect of these treatments when concluding that transgender treatments are universally 

considered medically necessary.  Plaintiffs attempt to salvage the opinions by claiming that Dr. 
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Karasic “discusses” side effects by stating that some effects are reversible, while others are 

irreversible.  Opposition at 19.  Plaintiffs also claim that Dr. Ettner “discusses” side effects by 

listing “breast development, redistribution of body fat, cessation of male pattern baldness, and 

reduction of body hair” in her report.  Id.  However, this cursory treatment of side effects in these 

experts’ reports does not sufficiently address the important issue of how side effects relate to 

medical necessity, and the absence of any meaningful discussion renders their opinions 

unreliable.  Plaintiffs’ expert reports also make no mention of other serious side effects, 

including impact on bone density and adolescent brain development.   

There is growing concern in the medical community regarding the impact on bone 

density in particular.2  In comparison, Dr. Laidlaw’s report contains 14 pages of analysis and 

discussion about the adverse health effects of each of the four interventions of gender affirming 

surgery.  Dkt. 104-1, Ex. R, 23-37.  The lack of a meaningful discussion around side effects 

exemplifies how Drs. Karasic, Ettner, and Schechter’s testimony is not “based on sufficient facts 

or data” as required under Rule 702(b).  

3. Drs. Ettner, Karasic, and Schechter Ignore Relevant Medical Literature 
That Does Not Support Their Conclusions. 

Plaintiffs’ experts each ignore literature and guidelines from medical organizations that 

did not align with their own opinions.  This type of selective reliance renders an expert’s opinion 

inadmissible.  See Carnegie Mellon Univ. v. Hoffmann-LaRoche, Inc., 55 F. Supp. 2d 1024, 1039 

(N.D. Cal. 1999) (“The Ninth Circuit has upheld the exclusion of expert testimony where the 

expert selectively chose his support from the scientific landscape.”) (citing Lust v. Merrell Dow 

Pharmaceuticals, Inc., 89 F.3d 594, 598 (9th Cir. 1996)).   

Drs. Karasic, Ettner, and Schechter failed to consider conflicting recommendations in the 

 
2 See Appendix 1 (Megan Twohey and Christina Jewett, They Paused Puberty, but Is There a 
Cost?, N.Y. TIMES (Nov. 14, 2022), at https://www.nytimes.com/2022/11/14/health/puberty-
blockers-transgender.html (last visited Nov. 14, 2022) (citing two studies that tracked 
transgender patients’ bone strength while using puberty blockers that found the bone density of 
many patients did not rebound when they stopped the blockers); see also id. (citing a doctor in 
the bone research lab at the Mayo Clinic, who stated that “There’s going to be a price . . . and the 
price is probably going to be some deficit in skeletal mass.”).  
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2017 Endocrine Society Clinical Practice Guidelines on the Treatment of Gender-

Dysphoric/Gender-Incongruent Persons (the “Endocrine Society Guidelines”).  All three experts 

cite briefly to the Endocrine Society in their expert disclosures.  See Dkt. 104-1, Ex. B ¶ 54; Ex. 

E ¶¶ 35-36; Ex. D ¶ 26.  And during their depositions, all three experts agreed with the 

Endocrine Society’s guidelines on mental health care; education for minors regarding the 

impacts of transgender-related services on fertility; and informed consent for minors and that 

those guidelines are authoritative.  Id., Ex. C at 63:2-17, 75:10-76:9; Ex. F at 51:23-53:2, 76:18-

77:25, 85:21-86:13; Ex. K at 46:6-47:6, 50:15-51:18.  Plaintiffs concede the importance of the 

Endocrine Society Guidelines.  Opposition at 13.  There is no question that the Endocrine 

Society Guidelines – and their recommendations regarding treatment by a qualified mental health 

professional – are considered relevant and reliable in the medical community. 

 Plaintiffs claim they were entitled to ignore other conflicting authority because they 

found some flaw with it.  For example, they claim that the CMS decision memo is not “original 

research,” that the COHERE Finland Report is a “government report” that was not peer 

reviewed, and that the Astrid Lindgren report is not “peer reviewed.”  Opposition at 17-18.  But 

Plaintiffs’ expert reports rely extensively on literature that is not “original research” or peer 

reviewed.  Ex. C at 89:2-15; Ex. F at 109:18-110:18 (agreeing that his own report cites to non-

peer reviewed studies); see BCBSIL’s Motion to Exclude Plaintiffs’ Experts Under Daubert, 

Dkt. 103, at 10 (pointing out that while Plaintiffs’ experts dismissed the committee’s recent 

findings as “not peer reviewed” and “not original research,” they also acknowledged that their 

own reports cite to non-peer reviewed studies and analyze other committee position statements).  

Further, in Snyder, the Ninth Circuit, discussing Dr. Laidlaw’s report, cited to the CMS memo in 

coming to its decision.  Snyder, 28 F.4th at 112. 

 The selective reliance in Plaintiffs’ experts Dr. Ettner, Dr. Karasic, and Dr. Schechter 

reports render them inadmissible. 

4. Dr. Schechter’s Opinion is Not Reliable Because he is Not Qualified to 
Determine Medical Need for Transgender Related Treatments. 
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In addition, Dr. Schechter is not qualified to testify regarding gender dysphoria because 

he is a surgeon, not a mental health professional or an endocrinologist. Plaintiffs misconstrue 

BCBSIL’s argument regarding Dr. Schechter’s testimony.  BCBSIL does not argue that gender 

dysphoria “can be treated with psychotherapy alone.”  Opposition at 8-9.  Other medical 

professionals, such as endocrinologists like Dr. Laidlaw, are qualified to opine on gender 

dysphoria because endocrinology and hormones are directly related to gender dysphoria.  See 

BCBSIL’s Response to Plaintiffs’ Motion to Exclude, Dkt. 115 at 9-10.  But Dr. Schechter’s 

expertise is limited to performing surgeries – he is not a psychiatrist, psychologist, or counselor 

of any kind, and he has no specialized education or training in the field of mental health 

disorders, let alone gender dysphoria.  Dkt. 104-1, Ex. K at 18:22-19:13.  While Dr. Schechter 

may be qualified to opine on certain surgeries he has performed, including how to perform sex 

reassignment surgery, he cannot opine on the medical necessity or any surgery as a treatment for 

gender dysphoria.  See id., Ex. D, ¶ 44. 

C. Dr. Fox’s Expert Opinion is Not Admissible Because It is Irrelevant. 

Plaintiffs claim that Dr. Fox’s opinion is relevant because his testimony aids in “class 

certification and appropriate equitable remedy [sic].”  Opposition at 21.   However,  given that 

BCBSIL does not contest numerosity, nothing in Fox’s opinion “will help the trier of fact to 

understand the evidence or to determine a fact issue.”  Fed. R. Evid. 702(a).  Because Dr. Fox’s 

testimony will not help the trier of fact in determining a fact issue, his opinion is not relevant and 

should be excluded. 

D. The Court Should Exclude Dr. Fox’s Expert Opinion Because It is Not Reliable. 

Rule 702 and Daubert require that Dr. Fox’s methodology and testimony must be 

reliable.  Fed. R. Evid. 702(c)-(d).  Plaintiffs claim that BCBSIL’s arguments that Dr. Fox’s 

opinion is unreliable go to the “weight of Dr. Fox’s testimony not its admissibility.”  Opposition 

at 21.  Plaintiffs are wrong: the reliability problems in Fox’s report are so significant as to render 

it inadmissible.  Dr. Fox assumes that the prevalence of transgender persons in the relevant 

BCBSIL plans is identical to the prevalence of transgender persons in the general population, 
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includes duplicate enrollees in his enrollment counts, includes meaningless variables in his 

calculation, and cherry-picks percentages in the Quinn study for the prevalence of transgender 

people.  See Dkt. 103 at 16-18.  Plaintiffs do not respond to any of these arguments in their 

Opposition.  Instead, Plaintiffs state generally that BCBSIL’s arguments go to the “weight of Dr. 

Fox’s testimony not its admissibility.”  Opposition at 21.  Dr. Fox’s estimate of individuals who 

would have been expected to seek gender-related care does not include C.P., the class 

representative in this case.  Further, Dr. Fox’s calculation method is flawed, as the study upon 

which Dr. Fox relies states that its values are merely “estimates” that may be inaccurate.  Dkt. 

104-1, Ex. S, at 7-8.      

The cases Plaintiffs cite for this proposition are not on point.  First, Plaintiffs inaccurately 

cite Empire Health Found. v. CHS/Community Health Sys., No 2:17-cv-00209-SMJ, 2019 WL 

2995913 (E.D. Wash. July 9, 2019) as support.  Opposition at 21.   But this case does not discuss 

the admissibility of expert testimony.  Plaintiffs also cite D.T. by and through K.T. v. 

NECA/IBEW Family Medical Care Plan, No. 2:17-cv-00004-RAJ, 2020 WL 59647 (W.D. 

Wash. Jan. 6, 2020) for the same idea, a case in which the court allowed Dr. Fox’s expert 

testimony.  But in that case, the court denied the defendants’ motion in limine to exclude Dr. Fox 

as “actuarial.”  Id. at *3.  BCBSIL does not move to exclude Dr. Fox on this ground.  In contrast, 

here BCBSIL has shown that Dr. Fox’s data and methodology are unreliable under Rule 702.   

The fact that Dr. Fox’s testimony was admitted in other cases does render his testimony relevant 

or reliable in this case.  See Cloud, 576 F. Supp. 3d at 845-46.  Thus, Dr, Fox’s methodology and 

conclusions remain irrelevant, unsound, and unsupported.  

III. CONCLUSION 

For these reasons, BCBSIL respectfully requests that the Court fulfill its gatekeeper role 

by excluding the expert opinions of Drs. Ettner, Schechter, Karasic, and Fox in their entirety. 
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Dated this 18th day of November, 2022. 
  

KILPATRICK TOWNSEND & STOCKTON LLP 
 
By /s/ Gwendolyn C. Payton   

Gwendolyn C. Payton, WSBA No. 26752 
gpayton@kilpatricktownsend.com 
John R. Neeleman, WSBA No. 19752 
jneeleman@kilpatricktownsend.com 
1420 Fifth Ave., Suite 3700 
Seattle, WA 98101 
Telephone: (206) 626-7714 
Facsimile: (206) 623-6793 

 
Counsel for Blue Cross Blue Shield of Illinois
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CERTIFICATE OF SERVICE 

I certify that on the date indicated below I caused a copy of the foregoing document, 

BLUE CROSS BLUE SHIELD OF ILLINOIS’S REPLY IN SUPPORT OF MOTION TO 

EXCLUDE PLAINTIFFS’ EXPERTS UNDER DAUBERT, to be filed with the Clerk of the 

Court via the CM/ECF system.  In accordance with their ECF registration agreement and the 

Court’s rules, the Clerk of the Court will send e-mail notification of such filing to the following 

attorneys of record: 

 
Eleanor Hamburger  
SIRIANNI YOUTZ SPOONEMORE 
HAMBURGER  
3101 WESTERN AVENUE STE 350  
SEATTLE, WA 98121  
206-223-0303  
Fax: 206-223-0246  
Email: ehamburger@sylaw.com 
 

 by CM/ECF 
 by Electronic Mail 
 by Facsimile Transmission 
 by First Class Mail 
 by Hand Delivery 
 by Overnight Delivery 
 

Jennifer C Pizer 
LAMBDA LEGAL DEFENSE AND 
EDUCATION FUND, INC  
4221 WILSHIRE BLVD., STE 280  
LOS ANGELES, CA 90010  
213-382-7600  
Email: jpizer@lambdalegal.org 
 

 by CM/ECF 
 by Electronic Mail 
 by Facsimile Transmission 
 by First Class Mail 
 by Hand Delivery 
 by Overnight Delivery 
 

Omar Gonzalez-Pagan  
LAMBDA LEGAL DEFENSE AND 
EDUCATION FUND, INC. (NY)  
120 WALL STREET  
19TH FLOOR  
NEW YORK, NY 10005  
212-809-8585  
Email: ogonzalez-pagan@lambdalegal.org  
 

 by CM/ECF 
 by Electronic Mail 
 by Facsimile Transmission 
 by First Class Mail 
 by Hand Delivery 
 by Overnight Delivery 
 

DATED this 18th day of November 2022. 

KILPATRICK TOWNSEND & STOCKTON 
LLP 

By:/s/ Gwendolyn C. Payton  
Gwendolyn C. Payton, WSBA #26752 
 

Counsel for Blue Cross Blue Shield of Illinois 
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