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I, Christine K. Wee, submit this declaration under penalty of perjury pursuant to 28 

U.S.C. § 1746 and declare as follows: 

1. I am a Senior Staff Attorney at ACLU Foundation of Arizona, licensed to 

practice law in the State of Arizona, and represent Plaintiff Russell B. Toomey and the 

certified classes (“Dr. Toomey” or “Plaintiff”).  

2. I submit this declaration in support of Plaintiff’s Response in Response to State 

Defendants’ Motion for Summary Judgment (the “Response”), filed concurrently.   

3. I base this declaration on my personal knowledge and on information obtained 

in the course of the above-captioned matter. 

4. I incorporate and rely on my declaration submitted in support of Russell B. 

Toomey’s Motion for Summary Judgment (Doc. 300), which refers to Exhibits 1-28.  I 

supplement as follows: 

5. Exhibit 29 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Russel B. Toomey Deposition Transcript, dated May 26, 2021. 

6. Exhibit 30 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of WPATH Standard of Care Version 7. 

7. Exhibit 31 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Marie Isaacson Deposition Transcript, dated March 26, 2021. 

8. Exhibit 32 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Elizabeth Schafer Deposition Transcript, dated April 28, 2021. 

9. Exhibit 33 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by State Defendants bearing bates AZSTATE.004283 to 

AZSTATE.004284.  

10. Exhibit 34 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Paul Shannon Deposition Transcript, dated June 25, 2021. 

11. Exhibit 35 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by State Defendants bearing bates AZSTATE.005658 to 

AZSTATE.005659. 
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12. Exhibit 36 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Christina Corieri Deposition Transcript, dated July 13, 2022.  

13. Exhibit 37 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Michael Meisner Deposition Transcript, dated March 16, 2021. 

14. Exhibit 38 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Scott Bender Deposition Transcript, dated March 31, 2021. 

15. Exhibit 39 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Yvette Medina Deposition Transcript, dated February 18, 2021. 

16. Exhibit 40 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Kelly Sharritts Deposition Transcript, dated April 22, 2021. 

17.  Exhibit 41 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by State Defendants bearing bates AZSTATE.005664 to 

AZSTATE.005665. 

18. Exhibit 42 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by State Defendants bearing bates AZSTATE.009634 to 

AZSTATE.009636.  

19. Exhibit 43 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by State Defendants bearing bates AZSTATE.000586.  

20. Exhibit 44 as attached to Plaintiff’s Response is a true and correct copy of 

excerpts of the Craig Brown Deposition Transcript, dated June 22, 2021. 

21. Exhibit 45  as attached to Plaintiff’s Response is a true and correct copy of a 

public media post made by Christina Corieri, dated April 29, 2013. This social media post 

was introduced and stamped as Exhibit 06 during the deposition of Christina Corieri, which 

took place on July 13, 2022 in connection with this litigation.  

22. Exhibit 46 as attached to Plaintiff’s Response is a true and correct copy of 

email correspondence produced by the Governor’s Office bearing bates 

AZ_GOV_00000022 to AZ_GOV_00000025. 

23. Exhibit 47 as attached to Plaintiff’s Response is a true and correct copy of 

Case 4:19-cv-00035-RM-LAB   Document 323   Filed 10/26/22   Page 3 of 4



 

4 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

email correspondence produced by the Governor’s Office bearing bates 

AZ_GOV_00001706 to AZ_GOV_00001709.  

24. Exhibit 48 (filed under seal) as attached to Plaintiff’s Response is a true and 

correct copy of email correspondence produced by the Governor’s Office bearing bates  

AZ_GOV_00003190 to AZ_GOV_00003192.   

25. Exhibit 49 as attached to Plaintiff’s Response is a true and correct copy of a 

certified unofficial transcription of the parties’ Ninth Circuit oral argument in In re: State of 

Arizona,  No. 21-71312, held on March 10, 2022.  

I declare under penalty of perjury that the foregoing is true is and correct. 

Dated this 26th day of October, 2022. 

 

/s/ Christine K. Wee   

Christine K. Wee 
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 1   around gender -- transgender-related care.
  

 2      Q.    Did Kent State provide any benefits for
  

 3   transgender-related care?
  

 4      A.    I cannot recall.
  

 5      Q.    But you do recall that it prohibited any gender
  

 6   reassignment surgery?
  

 7      A.    Yes.
  

 8      Q.    When you went to see Dr. Karsten and she
  

 9   recommended a hysterectomy for you, did she schedule you
  

10   for a hysterectomy?
  

11      A.    I did receive a call for scheduling, yes.
  

12      Q.    And did you schedule?
  

13      A.    No.
  

14      Q.    Why not?
  

15      A.    The correspondence I received suggested that I
  

16   would only have a $100 co-pay and so I decided to call
  

17   the insurance company to confirm that prior to
  

18   scheduling.
  

19      Q.    So was it your understanding that Dr. Karsten's
  

20   office reached out to your carrier for precertification
  

21   on your behalf?
  

22      A.    Yes.
  

23      Q.    And was that BlueCross/BlueShield?
  

24      A.    Yes.
  

25      Q.    And did Dr. Karsten's office inform you that
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 1   you had been approved for coverage for the hysterectomy
  

 2   and you would be required to pay out of pocket a $100
  

 3   co-pay?
  

 4      A.    They stated that my insurance company did not
  

 5   require preauthorization.
  

 6      Q.    And they informed you that they were informed
  

 7   you would be required to only pay a $100 co-pay;
  

 8   correct?
  

 9      A.    Yes.
  

10      Q.    Were you surprised when you received that
  

11   information?
  

12      A.    Yes.
  

13      Q.    Were you happy?
  

14      A.    Yes.
  

15      Q.    Yet you didn't go forward to schedule the
  

16   hysterectomy?
  

17      A.    No.
  

18      Q.    And was that because you were expecting a
  

19   denial of coverage?
  

20      A.    Yes.
  

21      Q.    And you thought the denial of coverage would be
  

22   helpful for your lawsuit?
  

23      A.    No.
  

24      Q.    Did you think it was necessary for your
  

25   lawsuit?
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 1      A.    Yes.
  

 2      Q.    And you wanted to move forward with the
  

 3   lawsuit, didn't you?
  

 4      A.    I don't feel like I can answer a yes or no
  

 5   answer to that because I knew that I would be getting a
  

 6   bill down the road for the hysterectomy if I proceeded.
  

 7      Q.    And how did you know that?
  

 8      A.    Because it's listed as an exclusion.
  

 9      Q.    You called BlueCross/BlueShield; correct?
  

10      A.    I did.
  

11      Q.    When you first called, they told you that you
  

12   were approved for the procedure, didn't they?
  

13      A.    I can't recall the specifics of that
  

14   conversation.
  

15      Q.    You're the one that brought to
  

16   BlueCross/BlueShield's attention that you were getting a
  

17   hysterectomy for purposes of gender dysphoria; right?
  

18      A.    I believe that my doctor had sent over the
  

19   code.
  

20      Q.    You believe your doctor sent the code over for
  

21   gender dysphoria?
  

22      A.    Yes.
  

23      Q.    And why do you believe that?
  

24      A.    Because that was the reason for the procedure.
  

25      Q.    Do you recall you providing that information to
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 1   BlueCross/BlueShield?
  

 2      A.    I recall asking them to check that.
  

 3      Q.    And why did you ask them to check it?
  

 4      A.    Because I was very fearful of, in the end,
  

 5   getting a very, very large medical bill at the end of
  

 6   surgery.
  

 7      Q.    Did you also ask them to check it because you
  

 8   wanted to have in hand a denial of benefits letter?
  

 9      A.    No.
  

10      Q.    Did you request such a letter from
  

11   BlueCross/BlueShield?
  

12      A.    I cannot recall.
  

13      Q.    Did anyone instruct you to contact
  

14   BlueCross/BlueShield after your doctor's office told you
  

15   that the pay would simply be $100 out of pocket?
  

16      A.    I cannot recall.
  

17      Q.    You don't remember?
  

18      A.    (Shakes head.)
  

19      Q.    So you don't remember if it was your idea or
  

20   someone else's?
  

21      A.    I believe it was mine.
  

22      Q.    You recorded the conversation with BlueCross;
  

23   correct?
  

24      A.    I did.
  

25      Q.    Did anyone recommend that you do that?
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 1      A.    No.
  

 2      Q.    Why did you record it?
  

 3      A.    I wanted to have proof for myself going forward
  

 4   that it would be denied.
  

 5      Q.    And when you say proof for yourself, do you
  

 6   mean for purposes of the lawsuit that brings us here
  

 7   today?
  

 8      A.    Yes.
  

 9      Q.    How did you do the recording?
  

10      A.    I recorded on my cellphone.
  

11      Q.    Through an app or how did you do it?
  

12      A.    Through an app.
  

13      Q.    What app did you use?
  

14      A.    I think it was the basic, like, recording app
  

15   that was on all phones at that time.
  

16      Q.    Okay.  And have you provided that recording to
  

17   anyone?
  

18      A.    Yes.
  

19      Q.    Who?
  

20      A.    My legal team.
  

21      Q.    And when did you provide it to them?
  

22      A.    In the past few weeks.
  

23      Q.    So you had it on your -- did you have it on
  

24   your phone or somewhere else?
  

25      A.    I had it saved somewhere else.

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 7 of 209



46

  
 1   cost analysis of removing the exclusion that's at issue
  

 2   in this case?
  

 3      A.    I cannot recall from this conversation.
  

 4      Q.    Okay.  Do you know whether there's been a cost
  

 5   analysis performed if the exclusion were removed under
  

 6   the plan?
  

 7      A.    No.
  

 8      Q.    So as you sit here today, you don't have any
  

 9   knowledge of whether a cost analysis has been performed
  

10   and what the results were.  Is that a fair statement?
  

11      A.    Yes.
  

12      Q.    I'm finished with that exhibit.
  

13                 Is it your understanding that at the
  

14   present time, you could get a hysterectomy paid for
  

15   under the plan for reasons other than gender dysphoria,
  

16   for example, risk of cancer?
  

17                 MR. BLOCK:  Objection to form.
  

18      A.    Can you rephrase the question?
  

19      Q.    BY MS. ABDO:  Sure.  Is it your understanding
  

20   at the present time that you could get a hysterectomy
  

21   that would be paid for by your plan for reasons other
  

22   than gender dysphoria such as risk of cancer?
  

23      A.    With a formal diagnosis of precancerous cells,
  

24   yes.
  

25      Q.    And on your examination, did they find
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 1   precancerous cells?
  

 2      A.    No.
  

 3      Q.    So if I understand, they did a biopsy.  And did
  

 4   it come back negative for precancerous cells?
  

 5      A.    Yes.
  

 6      Q.    And do you know what was the reason the biopsy
  

 7   was performed?
  

 8      A.    Yes.
  

 9      Q.    What was the reason?
  

10      A.    I had an abnormal Pap smear result.
  

11      Q.    And was there any more detail to the abnormal
  

12   Pap smear result, in other words, presence of
  

13   precancerous cells or anything else?
  

14      A.    No.
  

15                 MS. ABDO:  I know we've been going a
  

16   little over an hour.  Do you need a break?
  

17      A.    Yes.
  

18                 MS. ABDO:  Okay.  Why don't we go ahead
  

19   and take 10 minutes.
  

20                 (Recessed from 10:17 a.m. until
  

21   10:32 a.m.)
  

22      Q.    BY MS. ABDO:  Dr. Toomey, is it your
  

23   understanding that a hysterectomy would be covered under
  

24   the plan for things such as uterine prolapse?
  

25      A.    I do not know.
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 1      Q.    Is it your understanding that with certain
  

 2   indications -- well, let me just ask this.  And I
  

 3   apologize if I asked this before.  I'm not trying to ask
  

 4   you again.  Is it your understanding that a hysterectomy
  

 5   would be covered under the plan, for example, if you had
  

 6   cancer in some of the organs involved with a
  

 7   hysterectomy?
  

 8      A.    Yes.
  

 9      Q.    And is it your understanding that there are
  

10   other indications for which a hysterectomy would be
  

11   covered under the plan if they were present for you?
  

12   What I'm referring to is other medical indications, for
  

13   example, perhaps excessive bleeding or other problems
  

14   that were being experienced with the organs involved in
  

15   a hysterectomy.
  

16      A.    Yes.
  

17      Q.    And as I understand, you've had a physician
  

18   tell you that you're at higher risk for cervical cancer
  

19   due to the hormones that you have been taking; correct?
  

20      A.    No.
  

21      Q.    Have you had a physician tell you that one of
  

22   the potential risks of the hormones that you take is a
  

23   higher incidence of cervical cancer?
  

24      A.    It was not specified which type of cancer.
  

25      Q.    Was it your understanding, though, that it was
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 1   Pap smear; correct?
  

 2      A.    Yes.
  

 3      Q.    Have you sought a second opinion as to whether
  

 4   those indicators I'll call them, the potential risk of
  

 5   cancer due to hormones and an abnormal Pap and a biopsy,
  

 6   would entitle you to a hysterectomy under your BlueCross
  

 7   benefit plan?
  

 8      A.    I'm not sure I understand your question.
  

 9      Q.    Have you sought an opinion from any physician
  

10   as to whether your current health status, which includes
  

11   the potential risk of cancer due to hormone therapy,
  

12   history of an abnormal Pap and your recent biopsy, would
  

13   indicate that a hysterectomy would be appropriate for
  

14   you?
  

15                 MR. BLOCK:  Objection to form.
  

16      A.    Is the question about the second opinion or the
  

17   physician that I saw?
  

18      Q.    BY MS. ABDO:  Well, it was about a second
  

19   opinion, but we can start with the physician that you
  

20   saw.  Did you discuss with that physician whether the
  

21   history that I've just described would indicate that
  

22   you're a candidate for a hysterectomy?
  

23      A.    She discussed that when she was discussing the
  

24   options that would come back with a diagnosis.
  

25      Q.    And since you received the results of your
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 1   biopsy, have you had any discussion with the physician
  

 2   about whether you would be a candidate for a
  

 3   hysterectomy at this time?
  

 4      A.    The results of my test did not warrant a
  

 5   hysterectomy based on her medical opinion.
  

 6      Q.    Was that based on -- is that what you concluded
  

 7   based on what she told you in advance of your results or
  

 8   did you have a follow-up conversation?
  

 9      A.    I had a follow-up conversation with her.
  

10      Q.    And have you sought a second opinion as to
  

11   whether your history would make you a candidate for a
  

12   hysterectomy?
  

13      A.    I have not.
  

14      Q.    Do you intend to?
  

15      A.    Not at this time.
  

16      Q.    Why not?
  

17      A.    Because I trust the judgment of my medical
  

18   provider.
  

19      Q.    Have you been told affirmatively by a physician
  

20   that you are not at higher risk for cancer due to the
  

21   hormone therapy that you're on?
  

22      A.    Can you clarify what you mean by
  

23   "affirmatively"?
  

24      Q.    Has any physician told you that hormone therapy
  

25   does not put you at higher risk for cancer?
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Risks of Hormone Therapy

All medical interventions carry risks. The likelihood of a serious adverse event is dependent on 
numerous factors: the medication itself, dose, route of administration, and a patient’s clinical 
characteristics (age, co-morbidities, family history, health habits). It is thus impossible to predict 
whether a given adverse effect will happen in an individual patient. 

The risks associated with feminizing/masculinizing hormone therapy for the transsexual, 
transgender, and gender nonconforming population as a whole are summarized in Table 2. Based 
on the level of evidence, risks are categorized as follows: (i)  likely increased risk with hormone 
therapy, (ii) possibly increased risk with hormone therapy, or (iii) inconclusive or no increased risk. 
Items in the last category include those that may present risk, but for which the evidence is so 
minimal that no clear conclusion can be reached. 

Additional detail about these risks can be found in Appendix B, which is based on two comprehensive, 
evidence-based literature reviews of masculinizing/feminizing hormone therapy (Feldman & Safer, 
2009; Hembree et al., 2009), along with a large cohort study (Asscheman et al., 2011). These 
reviews can serve as detailed references for providers, along with other widely recognized, published 
clinical materials (Dahl, Feldman, Goldberg, & Jaberi, 2006; Ettner, Monstrey, & Eyler, 2007). 
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Table 2:  Risks Associated with Hormone Therapy. Bolded items are clinically significant

Risk Level Feminizing hormones Masculinizing hormones

Likely increased risk

Venous 
thromboembolic 
diseasea

Gallstones

Elevated liver enzymes

Weight gain

Hypertriglyceridemia

Polycythemia

Weight gain

Acne

Androgenic alopecia (balding)

Sleep apnea

Likely increased risk with  
presence of additional risk 
factorsb

Cardiovascular disease

Possible increased risk 

Hypertension

Hyperprolactinemia or 
prolactinoma

Elevated liver enzymes

Hyperlipidemia

Possible increased risk  with 
presence of additional risk 
factorsB

Type 2 diabetesa

Destabilization of certain 
psychiatric disordersc

Cardiovascular disease 

Hypertension

Type 2 diabetes

No increased risk or 
inconclusive Breast cancer

Loss of bone density

Breast cancer

Cervical cancer

Ovarian cancer

Uterine cancer

	 a	 Risk is greater with oral estrogen administration than with transdermal estrogen administration.
	 b	 Additional risk factors include age.
	 c	 Includes bipolar, schizoaffective, and other disorders that may include manic or psychotic symptoms. This adverse event 

appears to be associated with higher doses or supraphysiologic blood levels of testosterone.
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 1       Q.   And am I correct in assuming that if it wasn't
  

 2   required the Arizona Department of Administration and
  

 3   others making the decision weren't going to implement
  

 4   those other services?
  

 5       A.   I don't know that to be true.  I don't know.
  

 6       Q.   Did you determine that it was required to add the
  

 7   services that were added in 2015?
  

 8       A.   We sought legal counsel and that -- with the
  

 9   legal counsel's recommendation and meeting with the
  

10   governor's office there was a decision made -- a
  

11   conclusion made to cover some services.
  

12       Q.   What services were covered and what services were
  

13   not covered?
  

14       A.   The counseling and hormone therapy were covered.
  

15   And surgery was not covered.
  

16       Q.   Was there an explanation given as to why surgery
  

17   was not covered?
  

18       A.   The -- the discussion -- the discussion was that
  

19   the requirement was that some services are going -- are
  

20   required to be covered, and the services that we are going
  

21   to cover are hormone therapy and counseling.
  

22       Q.   Was it determined by anyone that surgery was not
  

23   required to be covered?
  

24       A.   Yes.
  

25       Q.   And who determined that?  Your counsel?
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 1       A.   Helena -- I can't remember her last name.  Maybe
  

 2   Rodrigues.
  

 3       Q.   Just one person?
  

 4       A.   There was somebody that worked with her, Staci.
  

 5   I can't remember Staci's last name.  And there was a --
  

 6   there was an additional person that I -- that I remember
  

 7   from reviewing the email strings with Ryan Curtis.
  

 8       Q.   You knew from your discussions with the folks at
  

 9   the University of Arizona that the university was
  

10   interested in having ADOA's plan provide better healthcare
  

11   coverage for transgender people; correct?
  

12       A.   Yes.
  

13       Q.   And they were pushing for basic benefits before
  

14   they were implemented; correct?
  

15       A.   Yes.
  

16       Q.   And they also were pushing for benefits to cover
  

17   transgender gender dysphoria surgery; correct?
  

18       A.   I think so.
  

19       Q.   Well, didn't you have a number of meetings with
  

20   people at the University of Arizona where they pointed out
  

21   that professors and other staff at the University of
  

22   Arizona were interested in having that coverage?
  

23       A.   I wouldn't say -- Well, phone conversations.
  

24   There were a number of phone conversations.
  

25       Q.   Oh, okay.  And let's include phone conversations
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 1   with face-to-face conversations.  There were a number of
  

 2   those; correct?
  

 3       A.   Yes.
  

 4       Q.   And they made clear that they wanted coverage for
  

 5   surgery for gender dysphoria; correct?
  

 6       A.   Yes.
  

 7       Q.   And ultimately, at least while you were at ADOA,
  

 8   that was not provided; correct?
  

 9       A.   Yes.
  

10       Q.   Did the University of Arizona folks you talked
  

11   with tell you why they wanted to have the coverage for
  

12   surgery for gender dysphoria for their professors and
  

13   staff?
  

14       A.   Helena said that there was a meeting with the
  

15   U of A president and that there was concern because
  

16   there -- transgender studies was offered at the University
  

17   of Arizona and there were concerns that our health plan
  

18   didn't cover transgender reassignment surgery, didn't
  

19   cover it -- didn't cover that at all, and that -- In
  

20   particular I remember that there were professors with
  

21   children and they were paying for treatment out of pocket
  

22   and it was very expensive.
  

23       Q.   So they made it clear that it was an important
  

24   issue.
  

25       A.   Yes.
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 1       Q.   And what did you say in response to those
  

 2   conversations?
  

 3       A.   Currently not covered by our plan.
  

 4       Q.   Did you tell them ADOA was exploring the
  

 5   possibility of covering surgery for gender dysphoria?
  

 6       A.   I said we were researching it.
  

 7       Q.   And did you research it?
  

 8       A.   Yes.
  

 9       Q.   And I think the research took place around this
  

10   time, starting in September of 2015 and went through -- at
  

11   least through November of 2015.  We can look at the
  

12   documents, and will, as time allows.
  

13                 What did the research tell you about
  

14   coverage for gender dysphoria surgery?
  

15       A.   I think the majority of our plans said that it
  

16   was not covered and, you know, confirmation that some
  

17   states did cover it.
  

18       Q.   So were you looking to see whether other states
  

19   covered it to determine whether the ADOA should cover it?
  

20       A.   I was researching what -- what existed as far as
  

21   in the benefits world, reached out to Mercer, reached out
  

22   to all of our health plans, trying to gather as much
  

23   information as possible about it to help inform a
  

24   decision.
  

25       Q.   Well, one of the things that the ADOA health plan

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 26 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Marie Frances Isaacson - 03/26/2021

31

  
 1   under a dollar per plan.
  

 2       A.   I --
  

 3                 MR. CURTIS:  Objection.
  

 4                 MR. ECKSTEIN:  Per employee.  Per employee
  

 5   per plan.
  

 6                 THE WITNESS:  I -- I -- I don't remember,
  

 7   Paul.
  

 8       Q.   BY MR. ECKSTEIN:  Okay.  Well, we'll -- we'll
  

 9   take a look.
  

10                 Thinking back, did you believe that the --
  

11   the cost that was estimated was -- was too high to justify
  

12   providing that benefit?
  

13       A.   I don't remember that being -- We discussed cost,
  

14   but I don't remember that being the driving factor in the
  

15   discussion.
  

16       Q.   What was the deciding factor?
  

17       A.   What was required by law.  What was required by
  

18   law for us to cover.
  

19       Q.   So as you recall it, if the -- Strike that.
  

20                 As you recall it, the persons making the
  

21   decisions were focused on what was legally required.  And
  

22   if it wasn't legally required, surgery for gender
  

23   dysphoria was not going to be offered in the plan.
  

24       A.   What I recall is that there was a decision that
  

25   had to be made, and reaching out to the health plans,
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 1   doing research ourselves to -- to gather as much
  

 2   information as possible to make a decision.
  

 3       Q.   Do you consider yourself part of the group that
  

 4   made that decision?
  

 5       A.   I would say no.
  

 6       Q.   Who was in the group that made the decision?
  

 7       A.   Legal counsel and the governor's office and the
  

 8   director's office.
  

 9       Q.   Did you consult with anyone in the legislature,
  

10   particularly the Joint Legislative Budget Committee, JLBC,
  

11   as to the wisdom of covering surgery for gender dysphoria?
  

12       A.   No.
  

13       Q.   Did anyone from the legislature weigh in and tell
  

14   you their thoughts?
  

15       A.   No.
  

16       Q.   Did you ever hear that anyone from the
  

17   legislature had weighed in and given thoughts on that?
  

18       A.   No.
  

19       Q.   Was this considered a political issue of any
  

20   kind?
  

21       A.   Not that anyone raised to me, no.
  

22       Q.   Did you hear secondhand that there was concern
  

23   about the politics of including surgery for gender
  

24   dysphoria?
  

25       A.   No.
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 1       Q.   No one ever told you that it was not politically
  

 2   acceptable to provide that coverage if it wasn't required
  

 3   by law?
  

 4       A.   No.
  

 5       Q.   None of your discussions with anyone within ADOA
  

 6   or the governor's office indicated that the political heat
  

 7   was not worth it to cover surgery for gender dysphoria?
  

 8       A.   Not that I recall.
  

 9       Q.   Did you hear it secondhand?
  

10       A.   Not that I recall.
  

11       Q.   Do you believe -- Strike that.
  

12                 Did you believe at the time that there were
  

13   political costs for expanding the plan to cover surgery
  

14   for gender dysphoria?
  

15       A.   I don't remember having an opinion about it.
  

16       Q.   Did anyone in ADOA or elsewhere express an
  

17   opinion to you about that?
  

18       A.   Not that I recollect.
  

19       Q.   You understood, didn't you, that none of the
  

20   universities -- strike that -- that the University of
  

21   Arizona -- neither the University of Arizona nor Arizona
  

22   State University could provide health benefits that
  

23   covered surgery for transgender people?
  

24       A.   Yes.
  

25       Q.   And why was that?
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 1       A.   It was an exclusion in the plan.
  

 2       Q.   It was also in the statute.  Do you recall a
  

 3   statutory provision that said that you had to use the --
  

 4   the State-offered plan?
  

 5       A.   I -- I know that the universities had wanted to
  

 6   not use our plan, to have their own plan.  And I -- I do
  

 7   recall that there is a statute that said -- now that
  

 8   you're saying it it does refresh my mind that there is a
  

 9   statute that says the universities have to use the DOA
  

10   plan.
  

11       Q.   But there was one university, Northern Arizona,
  

12   that came within an exclusion because they had coverage
  

13   beforehand.  They had their own -- their own plan and they
  

14   were able to provide that coverage.  And by "that
  

15   coverage" I mean coverage for surgery, transgender
  

16   dysphoria surgery.
  

17       A.   I was aware that U -- that the -- NAU had a
  

18   grandfathered plan, a Blue Cross Blue Shield plan.  I was
  

19   not aware they covered that.
  

20       Q.   That never came up in your research?
  

21       A.   Not that I recall.
  

22       Q.   Would you describe the reaction of -- How would
  

23   you describe the reaction of the University of Arizona
  

24   when you told them that surgery for gender dysphoria was
  

25   not going to be covered?
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 1       A.   I don't remember -- I'm assuming I contacted
  

 2   Helena, but I don't remember -- I don't remember her
  

 3   reaction.
  

 4       Q.   You don't remember that they were extremely
  

 5   unhappy?
  

 6       A.   I'm not surprised if you tell me that, but I
  

 7   don't remember the reaction.
  

 8       Q.   Well, you did know that it was a big issue on the
  

 9   University of Arizona campus.
  

10       A.   Yes.
  

11       Q.   They made that clear to you.
  

12       A.   Yes.
  

13       Q.   On more than one occasion.
  

14       A.   Yes.
  

15       Q.   Do you know how many employees of the State of
  

16   Arizona were covered by the plan when you left in April of
  

17   2018?
  

18       A.   I don't remember.
  

19       Q.   Approximately?
  

20       A.   I know we had 133,000 lives.  That's -- that's
  

21   what I recall.
  

22       Q.   And do you recall roughly the percentage that
  

23   were represented by employees at the University of Arizona
  

24   and Arizona State University?
  

25       A.   No.  But I would say it's about 70,000.  I'm
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 1   just -- I remember for each employee it was about two --
  

 2   two people.  So it was about 70,000.  And then the
  

 3   universities would have been the other 133 -- Or the
  

 4   difference between 133 and the 70,000 is -- is an
  

 5   approximation.
  

 6       Q.   So if I -- my math is correct, more than half of
  

 7   the people covered by the plan were employees of the
  

 8   University of Arizona and Arizona State University;
  

 9   correct?
  

10       A.   I'd say a little bit less than half because it
  

11   was 70,000 that were State and then 63,000 were ASU,
  

12   U of A, and NAU.
  

13       Q.   Okay.  I got it -- I got it, just reversed.
  

14                 On how many occasions did you have
  

15   discussions with representatives of the governor's office
  

16   about coverage for surgery for gender dysphoria?
  

17       A.   I don't know.  I don't have an exact number.  A
  

18   few times.  Several times.
  

19       Q.   Well, let's start with Tab 36, if you can find
  

20   that.  Should be the last exhibit in the book.  And we
  

21   will mark that as Exhibit 101.  We'll call these A --
  

22   ABOR 100 and ABOR 101.
  

23                 On the screen I'll identify it as a string
  

24   of emails starting with an email from Erica Emmons dated
  

25   July 21, 2016.  And then the middle item in the string is
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 1   an email from Scott Bender to Erica Emmons.  And it says
  

 2   that -- and I'm summarizing -- that you had a meeting with
  

 3   the governor's office on transgender issues tomorrow,
  

 4   meaning September 2, 2016, and Scott was asking for
  

 5   additional information, I guess from Cigna, that would
  

 6   help you with the meeting.
  

 7                 Is that a fair summary of that?
  

 8       A.   Yes.
  

 9       Q.   You're not listed as getting a copy on that.  Do
  

10   you recall getting a copy?
  

11       A.   No.
  

12       Q.   Is this one of the exhibits you looked at?  When
  

13   was it, last Sunday you were looking at exhibits, or more
  

14   recently?
  

15       A.   I know that we looked at exhibits with Erica's
  

16   name on it.  I don't know if this was one of them or not.
  

17       Q.   Okay.  Did you tell Scott that you had this
  

18   meeting coming up?
  

19       A.   Based on the email I'm assuming I did.
  

20       Q.   Do you recall the meeting?
  

21       A.   I know that I met with the governor's office.  I
  

22   can't tell you that I recall this specific meeting, no.
  

23       Q.   Do you recall more than one meeting with the
  

24   governor's office?
  

25       A.   There's one meeting that sticks out in my mind.
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 1       Q.   And do you recall when that meeting took place?
  

 2       A.   I don't.  I'm assuming it was around 2016, around
  

 3   this time frame, but I don't really recall.
  

 4       Q.   And why does that stand out?
  

 5       A.   The meeting with the governor's office?
  

 6       Q.   Yes.  You said there was one meeting that stood
  

 7   out and I was asking why that particular meeting, whenever
  

 8   it took place, perhaps around September of '16, why does
  

 9   that stick out in your mind?
  

10       A.   Because that is when the resolution of what we
  

11   would cover, in my mind, was made.
  

12       Q.   Who was in that meeting?
  

13       A.   I think Christina Corieri, Mike Liburdi, Ryan
  

14   Curtis, myself, I think John Fry from the Attorney
  

15   General's Office.  That's who I recall.  Maybe Nicole Ong.
  

16       Q.   Does Nicole have a last name?
  

17       A.   Ong, O-N-G.
  

18       Q.   Okay.  And what was her position?
  

19       A.   She was a general counsel at Arizona Department
  

20   of Administration.
  

21       Q.   Were you the only two employees from ADOA who
  

22   were there?
  

23       A.   I can't remember if the director was there or
  

24   not, Craig Brown.
  

25       Q.   Do you recall what you said at that meeting?
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 1       A.   No.
  

 2       Q.   Were you asked to give a report on what other
  

 3   states provided coverage for gender dysphoria surgery?
  

 4       A.   If it's the meeting that I'm recalling, I just
  

 5   remember talking about advice from legal counsel and --
  

 6   and, you know, what we need to do moving forward, what
  

 7   we're going to do moving forward.
  

 8       Q.   And you had met with legal counsel who told you
  

 9   what was legally required; correct?
  

10       A.   I don't know if we met or we just communicated
  

11   via email or phone.  Or both.
  

12       Q.   And you repeated that to the governor's office
  

13   even though counsel were there?
  

14       A.   No.  I think in advance of the meeting -- again,
  

15   if it's the same meeting -- I shared the legal advice.  It
  

16   was written.  I shared that with Christina Corieri, maybe
  

17   Mike Liburdi, John Fry, Nicole.
  

18       Q.   And Mike Liburdi was the counsel for the governor
  

19   at the time; correct?
  

20       A.   That's right.
  

21       Q.   Do you recall how long that meeting lasted?
  

22       A.   No.
  

23       Q.   But your recollection is at the end of that
  

24   meeting you understood that surgery for gender -- gender
  

25   dysphoria was not going to be covered.
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 1       A.   Correct.
  

 2       Q.   And was it based on the fact that it was not
  

 3   legally required?
  

 4       A.   I remember that the discussion was services have
  

 5   to be covered, not specifically surgery, so you could
  

 6   cover counseling and hormone replacement therapy -- or not
  

 7   replacement, hormone therapy, and that that is what we
  

 8   would cover.
  

 9       Q.   Was hormone therapy covered by -- required by the
  

10   law?
  

11       A.   I don't remember.
  

12       Q.   Do you remember discussion about that?
  

13       A.   Like I said, I just remember that the law
  

14   requires that services are covered.  No specific services
  

15   are outlined.  That's what I recall the discussion being.
  

16       Q.   I don't understand that answer.  Maybe you can
  

17   help me a little bit.  When you say no specific services
  

18   were -- Did you say out -- outlined or outlawed?
  

19       A.   What I'm saying is that what I recall is the
  

20   discussion of what the law requires is that you cover some
  

21   services, plural, related to transgender gender dysphoria,
  

22   but nothing -- no specific service is outlined.  That's
  

23   what I recall the discussion --
  

24       Q.   Okay.
  

25       A.   -- being.

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 36 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Marie Frances Isaacson - 03/26/2021

41

  
 1       Q.   Did the plan during the time you had involvement
  

 2   with it cover any services, health services, that were not
  

 3   required by law?
  

 4       A.   I don't know.  I mean, I'm sure there are
  

 5   services that aren't required by law that were part of the
  

 6   plan description.  The plan was adopted from when we were
  

 7   fully insured.  So, you know, I'm assuming there are
  

 8   things that are covered that aren't required.
  

 9       Q.   Do you recall what they might be?
  

10       A.   I think some plans offered healthy back.  You
  

11   know, that's the one that comes to my mind.
  

12       Q.   But that was not required by law?
  

13       A.   Not to my knowledge.
  

14       Q.   So there was no general policy at ADOA to cover
  

15   health benefits only if they were required by law; isn't
  

16   that correct?
  

17       A.   I would say that's correct.
  

18       Q.   Other than coverage for healthy backs, can you
  

19   recall any other services that were not required by law
  

20   that were offered in the plan?
  

21       A.   Not off the top of my head, no.
  

22       Q.   You say that this one meeting took place and may
  

23   or may not have been around this time in September.  We'll
  

24   look at other documents to see if we can pin it down.  Do
  

25   you recall how many times you did meet with the governor's
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 1       A.   I -- I don't remember the -- the context of the
  

 2   email.
  

 3       Q.   Well, let me ask it a different way.
  

 4                 When you went into the meeting with the
  

 5   governor's office you were of the view, were you not, that
  

 6   the exclusion for transgender surgery should be
  

 7   maintained?
  

 8       A.   When I went into the governor's office meeting
  

 9   that we've talked about previously with Christina Corieri
  

10   and Mike Liburdi and John Fry and Nicole, that, to me, was
  

11   when the decision was made.  I didn't go into the meeting
  

12   with the decision.
  

13       Q.   No, I know that.  But did you go in with a view
  

14   that it should be excluded?
  

15       A.   It wasn't my decision to make.
  

16       Q.   I understand that.  But you were the person in
  

17   charge of the plan.  Surely they asked for your view on
  

18   this and your opinion, did they not?
  

19       A.   They asked me to -- Or I don't even know that I
  

20   can say they asked me.  I researched it and gave them all
  

21   the information based on the research that I conducted.
  

22       Q.   And never once --
  

23       A.   It wasn't about my opinion.
  

24       Q.   And never once did they say, Marie, even though
  

25   it not required, what's your opinion on this?
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 1   material that is struck out?
  

 2       A.   Yes.
  

 3       Q.   And that's the same as appears on Page 5568.  The
  

 4   language you came up with.
  

 5       A.   Yes.
  

 6       Q.   Why was that modification of the language
  

 7   necessary?
  

 8       A.   Because we were not excluding hormone therapy and
  

 9   counseling.
  

10       Q.   So do you take from this that until January 1,
  

11   2017, hormone therapy was excluded, and by changing this
  

12   language you meant to cover hormone therapy but not gender
  

13   reassignment surgery?
  

14       A.   Yes.
  

15       Q.   Was one of the topics at the meeting in the
  

16   governor's office whether hormone therapy should be
  

17   covered or was the discussion solely focused on covering
  

18   the gender reassignment surgery?
  

19       A.   The discussion, again, was around the
  

20   interpretation of what services were -- were -- which
  

21   services were required to be covered.  And the conclusion
  

22   was that not -- not everything had to be covered.  That
  

23   you had to provide some services, but it wasn't specified
  

24   as to which services were required.
  

25       Q.   Take this a little out of order, but could you
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 1   gender reassignment surgery?
  

 2       A.   I don't know that we ever landed on an exact
  

 3   number.
  

 4       Q.   Okay.  But as I understand your testimony this
  

 5   was not a cost issue.  This was an issue of whether it was
  

 6   legally required; correct?
  

 7       A.   Correct.
  

 8       Q.   Okay.  Did you ever have an actuary determine the
  

 9   cost?
  

10       A.   Michael Meisner was an actuary.  He worked for
  

11   Kelly.  I'm not sure if he got involved in that or not.
  

12       Q.   Okay.  Let's take a look at Tab 17.  This will be
  

13   Exhibit 109.  You were copied on the email indirect -- in
  

14   the second email indirectly.  You see that there was an
  

15   email that Scott Bender sent you on August 22nd, 2016,
  

16   which attaches an email from Stephanie Martin of
  

17   UnitedHealth; correct?
  

18       A.   Yes.
  

19       Q.   And so this was what UnitedHealth costs were?
  

20       A.   Do you want me to read the email?
  

21       Q.   Sure.
  

22                 Just so you know, my question --
  

23                 THE COURT REPORTER:  Who is speaking,
  

24   please?
  

25                 MR. ECKSTEIN:  Paul Eckstein.
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 1       Q.   And what about -- what is it about bariatric
  

 2   surgery that sticks out in your mind?
  

 3       A.   Just what type of procedure -- there are
  

 4   different types -- there are different ways of conducting
  

 5   it, and we wanted to cover the gastric sleeve.  We wanted
  

 6   to add that as a benefit.
  

 7       Q.   And when was that work?
  

 8       A.   2013 maybe.
  

 9       Q.   And was it -- was that work almost all in 2013 or
  

10   did it go on for a number of years?
  

11       A.   It -- it was for the plan design for the
  

12   following year.
  

13       Q.   So in 2013 you recall working on what coverage
  

14   the plan provided for bariatric surgery?
  

15       A.   That's right.
  

16       Q.   Do you recall ever working on any other -- And to
  

17   clarify, did the plan exclude coverage for bariatric
  

18   surgery at that point?
  

19       A.   I didn't exclude it, but I think it covered
  

20   specific types of bariatric surgery.  It may have excluded
  

21   it.  I honestly don't remember.  As I recall, it was to
  

22   include that type of bariatric surgery.
  

23       Q.   How did that process begin?
  

24       A.   Two of the managers in the benefits division came
  

25   to me with the recommendation to include gastric sleeve.
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 1       Q.   And is gastric sleeve the type of bariatric
  

 2   surgery the plan was considering covering?
  

 3       A.   Adding, yes.
  

 4       Q.   Is that typically how extensions of benefits come
  

 5   to your -- came to your attention?
  

 6       A.   Yes.
  

 7       Q.   So someone working in the benefit services
  

 8   division would come to you and say the plan should cover a
  

 9   particular type of service or treatment?
  

10       A.   Yes.
  

11       Q.   Did you ever -- did you ever get such requests
  

12   top down, say, from a supervisor?
  

13       A.   No.
  

14       Q.   And do you know where those two -- So speaking
  

15   specifically -- speaking with respect to the bariatric
  

16   surgery -- and I think it was a type of sleeve, gastric
  

17   sleeve -- do you know where those two managers got the
  

18   idea that the plan might -- should cover or should
  

19   consider extending coverage for gastric sleeves?
  

20       A.   I'm guessing from the health plans.
  

21       Q.   And what do you mean by the health plans?
  

22       A.   Aetna, Cigna, United, Blue Cross Blue Shield.
  

23       Q.   And why would that be your guess?
  

24       A.   Just knowing the functioning of benefits and how
  

25   it works.
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 1       Q.   Is it typical for the health plans to come to the
  

 2   ADOA recommending that coverage be extended for treatment?
  

 3       A.   I -- I would say it's typical that the health
  

 4   plans come to DOA with various recommendations:  what to
  

 5   cover, what not to cover, changes to make.
  

 6       Q.   How often would you say, in your time working at
  

 7   ADOA, this happened?
  

 8       A.   That they recommended changes?
  

 9       Q.   Yes.
  

10       A.   We met -- we met regularly.  We met -- I -- I
  

11   can't remember how often.  Quarterly at least with the
  

12   health plans.  I can't say that each of those meetings
  

13   resulted in recommendations of change.  It was more how
  

14   the -- how the plan was doing, a review of -- of the plan
  

15   and utilization.
  

16       Q.   So continuing to focus on this gastric sleeve for
  

17   bariatric surgery, do you recall the outcome of that
  

18   inquiry?
  

19       A.   It was added as a benefit.
  

20                 Or I should say, to be clear, extended a
  

21   benefit.  So for the type of surgery.
  

22       Q.   Does that make a difference, whether a benefit is
  

23   being added or extended?
  

24       A.   I just wanted to be clear.  It wasn't new, it was
  

25   just an extension of the type of surgery we would cover.
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 1       Q.   Thank you for clarifying that, Ms. Isaacson.  But
  

 2   my question remains, does it make a difference whether the
  

 3   ADOA is considering whether to add a benefit or extend
  

 4   benefits?
  

 5       A.   I'm not sure I'm following your question.
  

 6       Q.   Sure.  Is -- is there a standard process for when
  

 7   the insurers bring a recommendation on whether the plan
  

 8   should cover a benefit?
  

 9       A.   The process is that they bring the -- the
  

10   recommendation and then we discuss it amongst ourselves --
  

11   we discussed it amongst ourselves, and then we would raise
  

12   it to the director's office.
  

13       Q.   And how long would that process typically take?
  

14       A.   I'd say plan design started in June and was ready
  

15   in -- I'm sorry, let me backtrack.
  

16                 I would say it starts -- in the beginning of
  

17   the plan year is when you start looking at your plan and
  

18   what happens.  And it results in a plan design change by
  

19   June.  So six months.
  

20       Q.   Do you recall if it took -- Do you recall with
  

21   respect to this gastric sleeve or bariatric surgery
  

22   whether it took the six months?
  

23       A.   I don't recall specifically, but that's about the
  

24   time frame.  I'm not sure how long the plans brought that
  

25   idea forward.
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 1   generally I would say, yes, he would be involved.
  

 2       Q.   Why was it important to have Mr. Meisner
  

 3   involved?  Sorry.  Let me -- let me actually clarify that.
  

 4                 Was it important to have Mr. Meisner
  

 5   involved --
  

 6       A.   Yes.
  

 7       Q.   -- in the analysis of whether the plan should
  

 8   cover a particular treatment?
  

 9       A.   Yes.
  

10       Q.   Why is that?
  

11       A.   To estimate the impact to the plan regarding
  

12   costs.
  

13       Q.   And for those -- for those same reasons would it
  

14   be important to have an external consultant, actuarial
  

15   consultant?
  

16       A.   I don't know that we always had an outside
  

17   actuarial consultant look at -- I don't -- I can't say
  

18   they were always involved in every decision, every
  

19   analysis.
  

20       Q.   How was it decided when you would involve an
  

21   outside actuarial consultant?
  

22       A.   We didn't have any specific -- I think it was
  

23   reviewing the decision at the time and what we thought was
  

24   needed.
  

25       Q.   When you say "we," are you referring to yourself?
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 1       A.   I'm assuming from the plans, the doctors -- the
  

 2   medical directors from the health plans.
  

 3       Q.   But you don't know?
  

 4       A.   No, I don't.
  

 5       Q.   Were there any other cat -- were there any other
  

 6   categories of data or information that the managers
  

 7   brought to you with respect to this gastric sleeve
  

 8   procedure?
  

 9       A.   Not that I remember.
  

10       Q.   In general, when a new treatment is proposed are
  

11   there categories of information aside from actuarial
  

12   analysis that are brought to you, that were brought to
  

13   you?
  

14       A.   I would say just the recommendation from the
  

15   plan, from the medical directors.
  

16       Q.   Anything else?
  

17       A.   Not that I recall.
  

18       Q.   What about information about how other states
  

19   cover a particular treatment?
  

20       A.   Yes, that's part of the research.
  

21       Q.   That's part of the research generally done?
  

22       A.   I think it depends on what it is that we're
  

23   talking about.
  

24       Q.   Why does it depend on what -- what -- Let me
  

25   clarify.
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 1                 What do you mean by what we're talking
  

 2   about?  Do you mean by what treatment is proposed?
  

 3       A.   What change is being proposed, yes.
  

 4       Q.   And when you say what change is being proposed,
  

 5   this goes back to my earlier question, does it matter
  

 6   whether it's an addition of a benefit, a new benefit or,
  

 7   say, the removal of a plan exclusion?
  

 8       A.   As to whether or not there's an actuarial
  

 9   analysis or where it's coming from?  I'm sorry.
  

10       Q.   Sorry.  Let me --
  

11       A.   Could you rephrase that.
  

12       Q.   -- clarify.  So I believe you said that generally
  

13   the ADOA would collect information about how other states
  

14   cover a particular treatment that's being considered for
  

15   coverage.
  

16       A.   No.  What I -- It's not unusual to look and see
  

17   how other states handle something.  That's not unusual.
  

18   But I can't say that it was standard practice to say what
  

19   were other states doing.
  

20       Q.   Was it typical to look at what other states were
  

21   doing?
  

22       A.   Again, I think it just depended on what it was
  

23   that we were looking at, who recommended it.  If a -- if
  

24   the plans -- if all medical directors were recommending
  

25   something, and that it was, you know, the general practice
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 1   her through the -- when you were at the ADOA?
  

 2       A.   I -- Yeah, I -- Yes.
  

 3       Q.   Has there ever been a conflict of interest in
  

 4   your work with the Arizona governor's office because of
  

 5   your prior work at the ADOA?
  

 6       A.   No.
  

 7       Q.   So just to be clear, there's never been a matter
  

 8   that you didn't feel like you could approach the
  

 9   governor's office because of your prior work with the
  

10   ADOA?
  

11       A.   Correct.
  

12       Q.   And are you aware whether the Isaacson Law Firm
  

13   ever screened you off from anything because of your work
  

14   at the ADOA?
  

15       A.   No.
  

16       Q.   So -- And, again, we're going to pivot to your --
  

17   to your work as the benefits director, you know, in the
  

18   last role -- your last role in the ADOA.  But just before
  

19   that, on the bariatric surgery and gastric sleeve
  

20   procedure we've been discussing, I believe you said
  

21   earlier that procedure was ultimately approved.
  

22       A.   Correct.
  

23       Q.   Was that procedure legally required?
  

24       A.   No.
  

25       Q.   Why was it approved?

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 48 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Marie Frances Isaacson - 03/26/2021

139

  
 1   cost of administering the plan.
  

 2       Q.   So you said you don't recall whether there was a
  

 3   cost analysis.  From your experience do you know what the
  

 4   cost is generally of gastric sleeve -- of this gastric
  

 5   sleeve procedure?
  

 6       A.   I don't.
  

 7       Q.   And do you recall, aside from a cost analysis,
  

 8   any other information that you would have presented to the
  

 9   director's office in connection with this gastric sleeve
  

10   procedure?
  

11       A.   I don't.
  

12       Q.   If you had to guess, what other information would
  

13   you have presented?
  

14       A.   Perhaps if there were other types of gastric
  

15   bypass surgery, and maybe the complications of that in
  

16   comparison to the gastric sleeve.
  

17       Q.   So just to sum up, I just want to make sure I'm
  

18   understanding correctly.  You recall that the treatment
  

19   was approved because it was in the best interest of the
  

20   plan and the patients.
  

21       A.   Yes.
  

22       Q.   And would you say that's the most important
  

23   factor you remember in the approval of this gastric bypass
  

24   procedure?
  

25       A.   Yes.
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 1                 THE COURT REPORTER:  I'm sorry, can I
  

 2   clarify, I don't think I got an answer to, how often do
  

 3   you recall the ADOA adjusting an exclusion of coverage?
  

 4                 THE WITNESS:  Not often.
  

 5                 THE COURT REPORTER:  Thank you.
  

 6       Q.   BY MR. WALL:  And do you -- Is there a general
  

 7   reason or a circumstance in which such coverage is usually
  

 8   added in to the plan or an ex -- Let me clarify.
  

 9                 Is there -- is there a reason for why an
  

10   exclusion is typically removed from the plan?
  

11       A.   Again, I would say the best interest of the plan,
  

12   the best interest of its members.
  

13       Q.   Does the medical necessity of a particular
  

14   treatment or coverage factor into its removal, the removal
  

15   of an exclusion?
  

16       A.   I don't think medical necessity was taken into
  

17   consideration for this.
  

18       Q.   Does medical necessity factor in to the ADOA's
  

19   analysis of whether to maintain or remove exclusions
  

20   generally?
  

21       A.   When you say medical necessity, are you saying
  

22   required by law or -- What do you mean by medical
  

23   necessity?
  

24       Q.   What do you understand medical necessity to mean?
  

25       A.   There are certain things that you have to cover
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 1   maintain an exclusion, we didn't get to medical necessity.
  

 2   What we got to was, what is -- you know, what the doctors
  

 3   were seeing in the field as far as the best -- best care
  

 4   when it came to gastric bypass surgery.
  

 5       Q.   So is the answer, no, that the medical necessity
  

 6   of a particular procedure does not impact the ADOA's
  

 7   analysis of whether to maintain an exclusion of that
  

 8   procedure?
  

 9       A.   Yes, the answer is no.
  

10       Q.   Would you say the best -- Earlier you testified
  

11   that this gastric sleeve surgery was -- this change in
  

12   coverage of gastric sleeve surgery was approved because it
  

13   was in the best interest of the plan and the patients.
  

14   Correct?
  

15       A.   Yes.
  

16       Q.   Is there a connection between the best interest
  

17   of a patient and a procedure claimed to be medically
  

18   necessary?
  

19       A.   Can you say that again.
  

20       Q.   Is there a connection between the best interest
  

21   of a patient and a procedure claimed to be medically
  

22   necessary?
  

23       A.   Yes.
  

24       Q.   Would you say that a procedure deemed to be
  

25   medically necessary is in the best interest of a patient?
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 1       A.   There -- Yes.  Yes.
  

 2       Q.   So was the approval of this gastric sleeve
  

 3   procedure because such procedure was deemed medically
  

 4   necessary?
  

 5       A.   I don't recall that being part of the
  

 6   conversation.  What I recall is that we provided gastric
  

 7   bypass surgery and that this procedure was better than the
  

 8   other procedures or resulted in better results than the
  

 9   other procedures.
  

10       Q.   Do you know if the AD -- Let me clarify.
  

11                 Did the ADOA need to know whether the
  

12   procedure was medically necessary to assess whether it
  

13   should maintain the exclusion or not?
  

14       A.   Gastric bypass surgery wasn't excluded, it was
  

15   just that type of gastric bypass surgery.
  

16       Q.   Did the ADOA need to know whether this type of
  

17   gastric bypass surgery was medically necessary or not to
  

18   decide whether to maintain the exclusion?
  

19       A.   No.
  

20       Q.   And so this type of gastric bypass surgery could
  

21   be in the best interest of a patient and that would be
  

22   enough for the ADOA to remove the exclusion.
  

23       A.   Best interest in the patient and best interest
  

24   for the plan, both.
  

25       Q.   Can you recall any instance in which the best
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 1       A.   It could go as long as February.
  

 2       Q.   And would you have had -- would you, as the
  

 3   benefits director, have had final sign off on the language
  

 4   of this document?
  

 5       A.   Yes.
  

 6       Q.   Would you turn for me to Page 67 of this
  

 7   document.  The Bates number in the bottom right-hand
  

 8   corner reading AZSTATE.010973.  And actually, would you
  

 9   turn the page -- turn it back one page to Page 65.  And so
  

10   this is "Article 9, Exclusions and General Limitations";
  

11   is that right, Ms. Isaacson?
  

12       A.   Yes.
  

13       Q.   And does this document accurately reflect the
  

14   exclusions to the plan for the year 2016?
  

15       A.   Yes.
  

16       Q.   So I am looking at Paragraph 16 under this
  

17   Section 9.1, "Exclusions and General Limitations."  And
  

18   that's on Page 67, which I had you turn to first.  And
  

19   this Paragraph 16 reads [as read]:  Transsexual surgery
  

20   including medical or psychological counseling, hormonal
  

21   therapy in preparation for, or subsequent to any such
  

22   surgery.
  

23                 Did I read that accurately, Ms. Isaacson?
  

24       A.   Yes.
  

25       Q.   So when we were talking about the plan's
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 1   exclusion of transgender benefits in 2016, is this what
  

 2   you have -- is this what you have in mind when we talk
  

 3   about that topic?
  

 4       A.   Yes.
  

 5       Q.   And is this the language you believe was in place
  

 6   when the plan went self-funded?
  

 7       A.   I believe so.
  

 8       Q.   You don't recall any other version of this
  

 9   exclusion prior to 2016, do you?
  

10       A.   No.
  

11       Q.   Do you know the original rationale for this
  

12   exclusion, Ms. Isaacson?
  

13       A.   I think the State -- My understanding is the
  

14   State just adopted the plan that was the fully insured
  

15   plan design.
  

16       Q.   Did the State undertake any review of the plan
  

17   design when it adopted it?
  

18       A.   I was not involved in that decision.  I don't
  

19   know.
  

20       Q.   Did the ADOA undertake any review while you were
  

21   the benefits director of the plan design?
  

22       A.   Those -- Yes.
  

23       Q.   Did it -- did it review -- How did it go about
  

24   that review?
  

25       A.   Based on recommendations on an annual basis
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 1       Q.   And then it says estimated cost per utilization
  

 2   is $10,884.  Would you have considered that high for a
  

 3   cost per utilization?
  

 4       A.   No.
  

 5       Q.   And so finally the average annual cost it says
  

 6   $130,419.  Would you have considered that a high annual
  

 7   cost?
  

 8       A.   No.
  

 9       Q.   Ms. Isaacson, would you turn to Tab 5 in this
  

10   binder.  And we'll ask the madam reporter to mark that as
  

11   Exhibit 5.  The first page of which is Bates stamped
  

12   AZSTATE.006152.
  

13                 Ms. Isaacson, do you recognize this
  

14   document?
  

15       A.   Yes.
  

16       Q.   And what is it?
  

17       A.   It's an email from Kelly Sharritts to me, copying
  

18   Michael Meisner, regarding transgender coverage.
  

19       Q.   And did you review this document in preparation
  

20   for your deposition?
  

21       A.   Yes.
  

22       Q.   Did you recall the contents of this document even
  

23   before that preparation?
  

24       A.   No.
  

25       Q.   Do you recall receiving this -- this email from
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 1   Ms. Sharritts?
  

 2       A.   I don't specifically recollect it, no, but I
  

 3   don't doubt its existence or that it happened.
  

 4       Q.   Well, what about the information contained in
  

 5   here?  Is this -- Do you recall this information?
  

 6       A.   Generally, yes.
  

 7       Q.   What do you recall about it generally?
  

 8       A.   That she prepared an estimate of what the cost
  

 9   would be.  That we had UHC -- I -- I didn't specifically
  

10   recall that UHC was the outlier, but that there were
  

11   varied estimates.
  

12       Q.   So Ms. Isaacson, are you saying that you -- you
  

13   generally recall the summary, the bolded summary here?
  

14       A.   I generally recall that Kelly prepared -- you
  

15   know, was doing research and preparing documents.
  

16       Q.   And Ms. Sharritts estimated here that the
  

17   utilizations estimates range from one to 11 claims per
  

18   year; is that right?
  

19       A.   Yes.
  

20       Q.   And that the average annual cost was 130,000 to
  

21   582,000; is that right?
  

22       A.   Yes.
  

23       Q.   And that this would have been 0.02 percent to
  

24   0.08 percent of the 711 million in medical costs; is that
  

25   right?
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 1       A.   Yes.
  

 2       Q.   Is that 711 million in medical costs the average
  

 3   cost -- medical cost of the plan per year?
  

 4       A.   That sounds about right.
  

 5       Q.   So do you believe Ms. Sharritts was referencing
  

 6   here that the average cost of providing -- of removing the
  

 7   exclusion for transsexual surgery would be about 0.02
  

 8   percent to 0.08 percent of the plan's average medical
  

 9   cost?
  

10       A.   Yes.
  

11       Q.   And then you referenced earlier that you recall
  

12   that UHC had been an outlier in estimating a cost of
  

13   3.6 million.
  

14       A.   I -- I remembered there was an outlier.  Not
  

15   until I looked at the memo did I remember that it was UHC.
  

16       Q.   But UH -- Even with that outlier at 3.6 million
  

17   in annual cost, Ms. Sharritts estimated here that that
  

18   would work out to 0.17 to 0.77 dollars per month per
  

19   employee; is that right?
  

20       A.   I -- I -- I'm not sure that she's including it at
  

21   the 3.6 million.  But I -- her conclusion is that the per
  

22   month increase to cover these costs for 60,000 employees
  

23   we currently have would range from 17 cents to 77 cents
  

24   per month per employee.
  

25       Q.   So that range -- is that range for per month per
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 1   employee, would you consider that high?
  

 2       A.   No.
  

 3       Q.   Is it a significant increase over an estimate --
  

 4   and I'm referring back to what was Exhibit 4, the per
  

 5   member per month cost increase, estimated increase of
  

 6   86 cents?
  

 7       A.   I'm sorry, were you asking if Exhibit 4 --
  

 8       Q.   Yeah.  So let me clarify.
  

 9                 So I'm asking -- This estimate here is on a
  

10   per month per employee basis.  Whereas in Exhibit 4 in the
  

11   chart we looked at there was an estimate on a per member
  

12   per month estimate.
  

13       A.   Yes.
  

14       Q.   Is -- does that difference -- Would that
  

15   difference have mattered or would that have been a factor
  

16   the ADOA considered?
  

17       A.   No, I don't think so.  I mean, they would have
  

18   considered it.  They consider all costs.  But if it was
  

19   significant, if that was what you -- I thought you were
  

20   asking if it was significant.
  

21       Q.   And it -- And that estimate for per month per
  

22   employee is not significant; correct?
  

23       A.   Right.
  

24       Q.   Ms. Isaacson, did you read Ms. Sharritts' summary
  

25   when she sent it to you?
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 1       A.   Yes.
  

 2       Q.   And what did you do with this information?
  

 3       A.   Added it to the accumulation of what we had.
  

 4       Q.   Would you have forwarded it to anyone, such as
  

 5   the director of the ADOA?
  

 6       A.   I don't know.  I don't think so.
  

 7       Q.   At what point would you have decided to share
  

 8   this information with the director of the ADOA?
  

 9       A.   I'm not sure I would have shared this email with
  

10   him.
  

11       Q.   Why not?
  

12       A.   Just a level of detail that I'm not sure he would
  

13   have read, needed.
  

14       Q.   So would you have shared this information with
  

15   the governor's office?
  

16       A.   Probably not.
  

17       Q.   And is that for the same reasons, that it's at a
  

18   level of detail that you think they would not need?
  

19       A.   Correct.
  

20       Q.   Did you -- Do you have any reason to doubt the
  

21   accuracy of which Ms. Sharritts is -- is summarizing here?
  

22       A.   No.
  

23       Q.   And did the ADOA do -- Did anyone else at the
  

24   ADOA do as in depth an analysis of the coverage of
  

25   transgender -- transsexual surgery as Ms. Sharritts did
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 1       A.   Not that I recall.
  

 2       Q.   So what was the decision -- the decision -- In
  

 3   that meeting where the decision was made, what was that
  

 4   decision based off of?
  

 5       A.   We -- we reviewed the legal advice and -- and I
  

 6   don't -- I can't -- like I said, I can't remember if we
  

 7   covered any of the summary information or not, and -- and
  

 8   then a decision was made.
  

 9       Q.   And who made the decision?
  

10       A.   The -- the decision was voiced by Christina
  

11   Corieri.
  

12       Q.   And who were the decision-makers in reaching it?
  

13       A.   That I don't know.
  

14       Q.   Was there a vote?
  

15       A.   No.
  

16       Q.   So did Christina Corieri announce the decision or
  

17   was there a conference about the decision?
  

18       A.   I took it as an announcement.
  

19       Q.   Was there a discussion in that meeting about it
  

20   or was -- did you attend this meeting and you were told
  

21   what the decision was?
  

22       A.   There wasn't really a discussion.
  

23       Q.   So who do you understand to be the ultimate
  

24   decision-makers on the decision of whether to continue the
  

25   plan's exclusion of gender reassignment surgery?
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 1       A.   I was a -- became a plan adviser in October 2016
  

 2   I believe.
  

 3       Q.   And what was your job responsibility in that role
  

 4   as plan adviser?
  

 5       A.   Plan adviser or plan administrator?
  

 6       Q.   I'm sorry, I may have gotten that wrong.  So in
  

 7   2010 your role was plan adviser or plan administrator?
  

 8       A.   Plan administrator.
  

 9       Q.   Okay.
  

10       A.   I managed -- To be honest, I don't really
  

11   remember very well anymore.  But I had the life contracts.
  

12   I always had flexible spending.  I always had the dental
  

13   contracts.  And I handled one medical contract with Aetna.
  

14       Q.   And how long were you -- were you a plan
  

15   administrator?
  

16       A.   I was a plan administrator until I left in
  

17   January of 2018.
  

18       Q.   So to summarize, you worked at the ADOA from
  

19   October 2006 until January of 2018?
  

20       A.   Correct.
  

21       Q.   And more specifically, you started working at --
  

22   in the benefit services division in the ADOA in April of
  

23   2007; is that correct?
  

24       A.   Yes.
  

25       Q.   And you worked in the benefit service division
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 1   from April of 2007 until you left the ADOA in January of
  

 2   2018; is that correct?
  

 3       A.   That is correct.
  

 4       Q.   And in your various roles in the benefit service
  

 5   division did you work with the State of Arizona's
  

 6   healthcare plan?
  

 7       A.   I did.
  

 8       Q.   Would you say you became familiar with the State
  

 9   of Arizona's healthcare plan?
  

10       A.   Yes.
  

11       Q.   And were you involved in administering the State
  

12   of Arizona's healthcare plan?
  

13       A.   Yes.
  

14       Q.   Were you involved in making changes to the plan?
  

15       A.   I was not a decision maker on making changes, but
  

16   I was involved in -- in meetings that involved, you know,
  

17   what are the possibilities?  Any suggestions of what could
  

18   be changed?  Things like that.
  

19       Q.   So is it fair to say you were involved in the
  

20   process of making changes to the plan but you were not
  

21   yourself a decision maker?
  

22       A.   Correct.
  

23       Q.   And who were the decision makers?
  

24       A.   Scott Bender is the director of benefits so
  

25   ultimately it usually was Marie who was the director of
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 1   benefits, or the director of ADOA, and sometimes it went
  

 2   above that.
  

 3       Q.   Okay.  So I have Scott Bender, I have Marie
  

 4   Isaacson, and then who would have been above Marie
  

 5   Isaacson?
  

 6       A.   I don't remember the guy's name, to be honest,
  

 7   when I was there.  So if you threw him out I'm sure I
  

 8   would remember but I don't remember the director.  We had
  

 9   a couple changes, especially when Governor Ducey took
  

10   over, so I don't remember all the changes there.
  

11       Q.   So to be clear, Marie Isaacson was for a time the
  

12   director of the benefit services division of the ADOA?
  

13       A.   Correct.
  

14       Q.   And above her there was a director -- there were
  

15   various directors of the ADOA?
  

16       A.   Correct.
  

17       Q.   And Marie Isaacson reported to the director of
  

18   the ADOA?
  

19       A.   Yes.
  

20       Q.   Does the name Craig Brown sound familiar to you?
  

21       A.   Yes.
  

22       Q.   Is it possible that he was the director or one of
  

23   the directors of the ADOA?
  

24       A.   Yes.
  

25       Q.   And about when do you remember him being a
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 1   Legislative -- It's the -- the committee within the
  

 2   legislature that handles the financial stuff.  And I don't
  

 3   remember what -- I'm really horrible with acronyms.  I am
  

 4   so sorry.
  

 5       Q.   Would it be the Joint Legislative Budget
  

 6   Committee?
  

 7       A.   It would.  Yes.
  

 8       Q.   And what is your understanding of what the joint
  

 9   legislative budget committee's role was?
  

10       A.   You have to get their approval.  It's not
  

11   required that they say yes, but it's a good thing for them
  

12   to approve any of the changes you are making to the plan.
  

13       Q.   What do you mean by it's a good thing to get
  

14   their approval?
  

15       A.   If they are not happy with the decisions being
  

16   made they can make it much more difficult for the benefits
  

17   department.
  

18       Q.   And how would they make it more difficult?
  

19       A.   Sometimes they put in a new statute or rule
  

20   and -- or they make sure the director of the department
  

21   knows that they don't approve.
  

22       Q.   Can you recall any instances where the Joint
  

23   Legislative Budget Committee got involved and expressed
  

24   its interest in a particular benefit?
  

25       A.   This is not an area I was deeply involved with.
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 1       Q.   And what was the governor's office role?
  

 2       A.   Again, never been involved in the meetings.  I
  

 3   don't know.  I just know that most everything had to be
  

 4   run through the governor's office.
  

 5       Q.   Did the governor's office have to approve changes
  

 6   to the plan?
  

 7       A.   I would say no.
  

 8       Q.   So to your knowledge the governor's office did
  

 9   not have to approve changes to the plan?
  

10       A.   Correct.
  

11       Q.   And the Joint Legislative Budget Committee did
  

12   not have to approve changes to the plan?
  

13       A.   Correct.  We just had to present it to them.
  

14       Q.   So both the -- the Joint Legislative Budget
  

15   Committee and the governor's office were involved in
  

16   decision-making about the plan, but to your knowledge it
  

17   was not required to get either entity's approval to make a
  

18   change to the plan?
  

19       A.   Correct.
  

20       Q.   Whose approval was required, to your knowledge,
  

21   to make a change to the plan?
  

22       A.   That's a really good question.  I would probably
  

23   say the benefits director and ADOA's director.
  

24                 But, again, wasn't in the room for any of
  

25   those -- that.
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 1       Q.   Okay.  And just to be clear, I want to go back to
  

 2   the Joint Legislative Budget Committee and the governor's
  

 3   office briefly.  You don't think that the governor's
  

 4   office had to approve changes to the plan; right?
  

 5       A.   They -- Were they required by law to approve it?
  

 6   No.
  

 7       Q.   But you're not sure whether or not the governor's
  

 8   office had to approve a change to the plan.  So it's
  

 9   possible that the governor could have expressed an
  

10   interest in not covering a benefit and then the ADOA would
  

11   have not covered that benefit; is that correct?
  

12       A.   It is possible, yes.
  

13       Q.   Who did you report to at the ADOA?
  

14       A.   You want my entire tenure or just at the end?
  

15       Q.   Let's -- let's -- That's a good question.
  

16                 Let's stick for now to the period of 2015
  

17   and 2016.
  

18       A.   When I first started as a plan administrator I
  

19   reported to Yvette Medina, and then I reported I think
  

20   like the last year and a half to Scott Bender.
  

21       Q.   So you reported at various times to both Yvette
  

22   Medina and Scott Bender?
  

23       A.   Correct.
  

24       Q.   And what was Yvette Medina's position at the
  

25   ADOA?

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 68 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Elizabeth Schafer, Videotaped - 04/28/2021

42

  
 1       A.   It is.
  

 2       Q.   And it covers cosmetic surgery when that surgery
  

 3   constitutes necessary care; is that correct?
  

 4       A.   Correct.
  

 5       Q.   Okay.  I would like to go to -- Well, actually,
  

 6   let me ask this question.
  

 7                 To your knowledge was the ADOA required by
  

 8   law or regulation to cover cosmetic surgery?
  

 9       A.   To my knowledge?
  

10       Q.   Yeah, sorry.  To your knowledge was the ADOA
  

11   required to cover any cosmetic surgery?
  

12       A.   You have to realize I retired and forgot a lot of
  

13   stuff.  But yes, there is -- there are times -- there have
  

14   been some very specific laws where it is required.  So,
  

15   yes, like I believe reconstruction surgery after breast
  

16   cancer and that kind of stuff.  Children's and -- the
  

17   women's and children's act or something to that effect.
  

18       Q.   I would like to turn to, on the same page,
  

19   Section 8.17, which is chiropractic care services.  So we
  

20   won't read all of this, but is it fair to say that in some
  

21   circumstances the ADOA covers chiropractic care services?
  

22       A.   It is.
  

23       Q.   And to your knowledge was the ADOA required by
  

24   law or regulation to cover chiropractic care services?
  

25       A.   No.

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 69 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Elizabeth Schafer, Videotaped - 04/28/2021

43

  
 1       Q.   Okay.  I would like you to take a couple minutes
  

 2   and flip through.  And the question I want to get at here
  

 3   is -- and I'll put it this way.  Does ADOA only cover
  

 4   things when it is required to cover them?
  

 5                 MR. CURTIS:  Objection; form of the
  

 6   question.
  

 7                 MR. GARBACZ:  You can answer, Ms. Schafer.
  

 8                 THE WITNESS:  Can you give me the question
  

 9   again.
  

10       Q.   BY MR. GARBACZ:  Sure.  I'll make it more clear.
  

11   So we'll -- we'll use chiropractic care services.
  

12                 You said that the ADOA was not required to
  

13   cover chiropractic care services, and yet it covers
  

14   chiropractic care services as evidenced by Section 8.17 of
  

15   the plan; is that correct?
  

16       A.   Correct.
  

17       Q.   So ADOA covers some benefits even when it is not
  

18   required by law or regulation to cover them.
  

19       A.   Yes.
  

20       Q.   And there may be some benefits that ADOA covers
  

21   only because law or regulation requires them to cover it;
  

22   is that right?
  

23       A.   Yes.
  

24       Q.   I would like you to take a minute and just flip
  

25   through this section Article 8, and see if you can point
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 1   out any other benefits here that you know the ADOA was not
  

 2   required by law or regulation to cover, but it covered
  

 3   voluntarily.
  

 4                 MR. CURTIS:  Objection to the form of the
  

 5   question.
  

 6                 THE WITNESS:  Yeah, and I -- I mean, I can
  

 7   look through, but I'm no expert on law of what has to be
  

 8   covered by the plans.  And because a lot of stuff is
  

 9   required under ERISA and stuff and -- and the State plan
  

10   was not a ERISA plan, it gets kind of hazy sometimes.
  

11                 I mean, dental, some plans will cover more
  

12   dental than others.  Diabetic, some -- some plans will
  

13   cover a lot more in diabetic because it's one of the
  

14   larger killers and drivers of medical costs in the United
  

15   States.  So almost everything you could cover more of.  I
  

16   mean --
  

17       Q.   BY MR. GARBACZ:  So -- so let's -- let's just
  

18   take dental for -- as an example.
  

19       A.   Uh-huh.
  

20       Q.   To your knowledge is ADOA required to cover any
  

21   dental coverage?
  

22       A.   Not to my knowledge, no.
  

23       Q.   Okay.  Let's turn to Page 40.  And in the bottom
  

24   right-hand corner you should see AZSTATE.008982.
  

25                 Do you see that?
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 1                 Do you see that?
  

 2       A.   I do.
  

 3       Q.   So this article, Article 9, describes
  

 4   prescription drug benefits that are covered under the
  

 5   plan; is that right?
  

 6       A.   Correct.
  

 7       Q.   And we won't go into a whole lot of detail here
  

 8   but I just want to get your sense of what prescription
  

 9   drugs are covered by the ADOA.  Can you think of any
  

10   examples of prescription drugs that the ADOA covers?
  

11                 MR. CURTIS:  Objection to the form of the
  

12   question.
  

13                 You can answer.
  

14                 THE WITNESS:  Huge, most drugs.
  

15       Q.   BY MR. GARBACZ:  Can you think of any examples
  

16   just to familiarize me?
  

17       A.   With things -- the drugs that are covered?
  

18       Q.   Yes, a prescription drug that the ADOA would
  

19   cover.
  

20       A.   I would say 90 percent of drugs that are used
  

21   to -- for most medical conditions as long as it's been --
  

22   it's recognized by the FDA.  It's easier to ask the
  

23   opposite question.
  

24       Q.   Got it.
  

25                 Is the ADOA required to cover, as you say,
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 1   90 percent of prescription drugs or are some of those
  

 2   drugs covered voluntarily?
  

 3                 MR. CURTIS:  Objection to the form of the
  

 4   question.
  

 5                 THE WITNESS:  Yes, they are -- Yes.
  

 6       Q.   BY MR. GARBACZ:  Sorry.  Let me make my question
  

 7   more clear.
  

 8                 So ADOA you said covers about 90 percent of
  

 9   prescription drugs; is that right?
  

10       A.   That percentage is really just me grabbing
  

11   something out of the air.  I --
  

12       Q.   So that -- I mean, that -- that estimate is based
  

13   on your knowledge.  You would ballpark that ADOA covers
  

14   something like 90 percent of prescription drugs; is that
  

15   right?
  

16       A.   I -- What I can tell you from working not only
  

17   with the ADOA plan and then I have worked with -- my last
  

18   employer was the County, that ADOA's plan is very generous
  

19   on the types of medication that they cover.  They have a
  

20   very wide formulary.
  

21       Q.   And when you say very generous, do you mean that
  

22   the ADOA covers things that other providers do not -- or
  

23   other self-funded plans do not cover?
  

24       A.   Not -- no, not necessarily but it covers a wider
  

25   range of medication.  Usually you try and only cover --
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 1   you know, you have to have a minimum of, you know, a
  

 2   certain number of drugs for a certain condition.  ADOA has
  

 3   a very broad number usually.
  

 4       Q.   So it might have more than one drug available for
  

 5   any given condition; is that right?
  

 6       A.   Correct.  Like if you had high cholesterol a lot
  

 7   of plans would require you to use the generic version of a
  

 8   certain plan -- medication.  So ADOA has a very large -- a
  

 9   very broad formulary.
  

10       Q.   And is that -- is it required to have a very
  

11   broad coverage or is it -- does it elect to have very
  

12   broad coverage?
  

13       A.   It has elected to have it in the past.  Again, I
  

14   left in 2018.  And the pharmacy is the largest spend for
  

15   medical plans, so I am sure that they are tightening that
  

16   baby down as fast as they can because the expenses are so
  

17   huge.
  

18       Q.   But it's fair to say that ADOA covers some
  

19   prescription drugs that it is not required to cover.
  

20       A.   Probably --
  

21       Q.   Is that right?
  

22       A.   -- yes.  Probably.
  

23       Q.   I'm going to use Humira as an example.  Do you
  

24   know whether ADOA covers the prescription drug Humira?
  

25       A.   I would have to ask you what Humira is treatment
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 1   for.  I don't -- I'm going to say probably yes, but -- and
  

 2   I know that's a very common name but, again, my mind has
  

 3   gone blank on what Humira is used for.
  

 4       Q.   That's okay.
  

 5                 You had mentioned that ADOA is very generous
  

 6   with prescription drugs under the plan.  What did you mean
  

 7   by that exactly?
  

 8       A.   A lot of times you will work for employers that
  

 9   formulary is as tight as can be, which means they will
  

10   offer just the minimum amount of coverage that they have
  

11   or they will -- if there is a generic they will require
  

12   you use the generic.  And ADOA in the past has been very
  

13   generous in allowing you to use the brand.  That's just an
  

14   example.  But, you know, there can be 20 different
  

15   medications to -- to handle, you know, high blood pressure
  

16   and, you know, one plan may say you can use one -- one of
  

17   these ten; another plan will say you can use all 20.  And
  

18   ADOA has a -- a very generous formulary.  I don't know how
  

19   else to say it.
  

20       Q.   So there are -- there are other self-funded plans
  

21   that will only cover the -- the minimal amount, say, for
  

22   example, they will only cover the generic version of a
  

23   specific drug, whereas ADOA will oftentimes cover the
  

24   generic drug and certain name-brand drugs which are more
  

25   expensive; is that right?
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 1       A.   Yes.
  

 2       Q.   Other than prescription drugs can you think of
  

 3   any other area in the plan where ADOA is generous?
  

 4   Meaning, are there any other areas where ADOA -- ADOA's
  

 5   self-funded plan covers more than other self-funded plans?
  

 6       A.   Again, that's a huge question.  Nothing is like
  

 7   standing out.  I mean, they try and -- and remain very
  

 8   competitive.  So they're going to try and make sure
  

 9   they're meeting the market, what most people are getting
  

10   from their plan.
  

11       Q.   What do you mean by competitive?  What does that
  

12   mean?
  

13       A.   Well, benefits is a way to retain employees.  So
  

14   as a State employee you don't get a lot of benefits other
  

15   than your retirement or your health insurance.  So you
  

16   try -- we -- At least when I worked for the benefits
  

17   department we tried very hard to make sure we were
  

18   meeting -- you know, we met most of the book of business
  

19   coverages and things like that.
  

20       Q.   So would that mean if the trend is to cover a
  

21   particular benefit, that ADOA, in order to be competitive,
  

22   would want to cover that benefit?
  

23       A.   In some cases, yes.  It depends on how expensive
  

24   it is, but yes.  I mean, you always have to -- We always
  

25   had to look at the -- the -- the cost as a whole.  Are you
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 1                 MR. CURTIS:  Objection; form of the
  

 2   question.
  

 3                 THE WITNESS:  I am not an expert.  But yes,
  

 4   it sounds -- What I know of the subject, yes.
  

 5       Q.   BY MR. GARBACZ:  Okay.  Do you know if
  

 6   hysterectomy, for example, is a type of surgery that might
  

 7   constitute gender reassignment surgery?
  

 8       A.   Sounds like something that could, yes.
  

 9       Q.   Okay.  Ms. Schafer, I will represent to you that
  

10   the plaintiff in this case, Dr. Toomey, who's a member
  

11   under the plan, was seeking to have a hysterectomy and the
  

12   hysterectomy was denied under this exclusion.  So I'm
  

13   representing to you that a hysterectomy is one of several
  

14   surgeries, as you alluded to, that might constitute gender
  

15   reassignment surgery.
  

16                 With that in mind, does ADOA generally cover
  

17   hysterectomies?
  

18       A.   If they're medically necessary, yes.
  

19       Q.   Okay.  So if a hysterectomy -- So ADOA does not
  

20   cover all hysterectomies.  It only covers hysterectomies
  

21   that are determined by a third-party administrator to be
  

22   medically necessary; is that right?
  

23                 MR. CURTIS:  Objection; form of the
  

24   question.
  

25                 THE WITNESS:  Correct.

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 77 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Elizabeth Schafer, Videotaped - 04/28/2021

60

  
 1       Q.   BY MR. GARBACZ:  But there's an exception to
  

 2   that.  So there's an exception to the exception.  Which
  

 3   is, ADOA covers hysterectomies when they are medically
  

 4   necessary, but not if the medical necessity is due to the
  

 5   patient's need -- or the patient's gender dysphoria?
  

 6                 MR. CURTIS:  Objection; form of the
  

 7   question.
  

 8                 THE WITNESS:  I'm not sure, but yes.
  

 9       Q.   BY MR. GARBACZ:  So let me -- let me -- I know
  

10   this is a little complicated, so I'll try to make it a
  

11   little more clear.
  

12                 So a hysterectomy is a procedure; correct?
  

13       A.   Yes.
  

14       Q.   And are you aware of -- have you heard of a CPT
  

15   code before?
  

16       A.   Yes.
  

17       Q.   Have you heard of a diagnosis code before?
  

18       A.   Yes.
  

19       Q.   So when something is being covered, someone goes
  

20   to their doctor, their doctor generally gives a diagnosis
  

21   code and a CPT code, a procedure code; is that right?
  

22       A.   Yes.
  

23       Q.   So say, for example, a woman has ovarian cancer.
  

24   She goes to her doctor.  The doctor says you -- I am --
  

25   I'm prescribing -- or I order that you have a hysterectomy
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 1   and there's two codes.  The diagnosis code would be
  

 2   whatever the diagnosis code is for ovarian cancer.  And
  

 3   the procedure code would be hysterectomy; is that right?
  

 4                 MR. CURTIS:  Objection; form of the
  

 5   question.
  

 6                 THE WITNESS:  That sounds correct.
  

 7       Q.   BY MR. GARBACZ:  And is it your understanding
  

 8   that if someone went to their doctor and the diagnosis was
  

 9   ovarian cancer and the procedure that was prescribed to
  

10   treat that ovarian cancer was a hysterectomy, that that
  

11   would be determined -- the procedure would qualify as
  

12   medically necessary?  The hysterectomy would be medically
  

13   necessary; is that right?
  

14                 MR. CURTIS:  Objection; form of the
  

15   question.
  

16                 THE WITNESS:  The TPA or your medical
  

17   directors would have to determine that.  I -- I'm sorry,
  

18   I'm hung up on the fact that you're saying ovarian and
  

19   hysterectomy, and they are not exactly the same organ.
  

20       Q.   BY MR. GARBACZ:  Okay.  So I have that off.  So
  

21   let's step back to the particular type of cancer and let's
  

22   just say you have cancer -- or the patient has cancer and
  

23   the diagnosis code is cancer and the procedure code is
  

24   hysterectomy.  In other words, the doctor is prescribing a
  

25   hysterectomy to treat the diagnosis which is cancer.
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 1       A.   Yes.
  

 2       Q.   Is it your understanding that that would qualify
  

 3   as medically necessary?
  

 4                 MR. CURTIS:  Objection; form of the
  

 5   question.
  

 6                 THE WITNESS:  It certainly sounds like
  

 7   something that should, but again, that's why we have a
  

 8   medical vendor.
  

 9       Q.   BY MR. GARBACZ:  Okay.  So let's suppose that it
  

10   was -- Let's say that the third-party administrator does
  

11   determine that this procedure is medically necessary.
  

12   Would it be covered under the ADOA's plan?
  

13       A.   Yes.
  

14       Q.   Because it is -- because the ADOA covers
  

15   hysterectomies when they are medically necessary; is that
  

16   correct?
  

17       A.   Correct.
  

18                 MR. CURTIS:  Objection; form of the
  

19   question.
  

20                 THE WITNESS:  Correct.
  

21       Q.   BY MR. GARBACZ:  Okay.  Now I'm going to change
  

22   only one variable in that hypothetical.  Let's say you go
  

23   to your doctor and the doctor prescribes hysterectomy for
  

24   you so the procedure -- so the procedure code is
  

25   hysterectomy.  But the doctor is not prescribing a
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 1   hysterectomy because you have cancer, the doctor is
  

 2   prescribing a hysterectomy because you have gender
  

 3   dysphoria and a hysterectomy is being used to treat your
  

 4   gender dysphoria.
  

 5                 Do you follow my hypothetical so far?
  

 6       A.   I do.
  

 7       Q.   And let's take it one step further and suppose
  

 8   that the third-party administrator looks at that and
  

 9   determines that the procedure is medically necessary.  In
  

10   other words, the hysterectomy is medically necessary to
  

11   treat gender dysphoria for this particular patient.
  

12                 Does that make sense?
  

13       A.   Yes.
  

14       Q.   Now, my question for you is, would that procedure
  

15   be covered or denied under the ADOA's plan?
  

16       A.   The exact scenario you just -- I'm sorry, are we
  

17   still on the exact hysterectomy one or is this a more
  

18   generic question?
  

19       Q.   We're on the hysterectomy.  So --
  

20       A.   Yeah.
  

21       Q.   -- I know there's a lot of variables here.  So a
  

22   hysterectomy is a type of surgery that can constitute
  

23   gender -- gender reassignment surgery.  In this
  

24   hypothetical, hysterectomy is being used to treat gender
  

25   dysphoria.  In other words, it's being used as a gender
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 1   reassignment surgery.
  

 2       A.   Uh-huh.
  

 3       Q.   Because it constitutes gender reassignment
  

 4   surgery, would it be excluded under the plan under this
  

 5   Number 16, gender reassignment surgery?
  

 6       A.   Yes.
  

 7       Q.   Okay.  So that was -- I wanted to go through that
  

 8   exercise to -- to point out the disparity here between a
  

 9   hysterectomy which is covered in some situations but not
  

10   others.  And in both situations it's medically necessary,
  

11   right?  It's medically necessary for the patient who has
  

12   sought -- who was prescribed a hysterectomy because they
  

13   have cancer and over here it's necessary because it was
  

14   medically necessary to treat gender dysphoria.  But in one
  

15   situation it's covered and in the other situation it's
  

16   not.
  

17                 Do you see the difference?
  

18       A.   Yes.
  

19       Q.   So the difference there depends on the diagnosis
  

20   code; right?  The difference -- it's -- it's not that ADOA
  

21   doesn't cover hysterectomies.  As we just established,
  

22   ADOA covers hysterectomies when they are medically
  

23   necessary; isn't that right?
  

24       A.   Correct.
  

25       Q.   But if the reason for the medical necessity is
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 1   area.
  

 2       Q.   And are you referring to changes that came down
  

 3   in 2015 and 2016 and specifically changes under
  

 4   Section 1 -- 1557 of the ACA?
  

 5       A.   Yes.
  

 6       Q.   Okay.  We're going to get there in a minute.
  

 7   We're going to turn -- we're going to turn to some
  

 8   documents from 2015 and '16.  But for now I want to be a
  

 9   little bit more specific.
  

10                 Prior to 2015 and '16 when there was a
  

11   change regarding 1557 of the ACA, prior to that were you
  

12   aware of this exclusion for transsexual surgery?
  

13       A.   I -- To be honest, I don't think we ever had
  

14   any -- anything came across my desk, so we weren't getting
  

15   complaints or anything about that.  At -- at least sent to
  

16   me.
  

17       Q.   So were you aware that the plan excluded
  

18   transsexual surgery prior to 2015?
  

19       A.   Actually, I don't think I was.  I -- I didn't --
  

20   I don't remember it being talked about much.
  

21       Q.   Do you know why the exclusion was in the policy?
  

22   What was the rationale for the exclusion?
  

23       A.   I have no idea.
  

24       Q.   Do you have any idea when the exclusion was first
  

25   introduced into the plan?
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 1       A.   If I were to guess, as long as I was at ADOA it
  

 2   was there.  But I don't actually know for a fact.
  

 3       Q.   Okay.  So to your knowledge this exclusion for
  

 4   transsexual surgery was in the plan for as long as you can
  

 5   remember and you're not aware of the rationale for why
  

 6   that exclusion was in the plan?
  

 7       A.   Correct.
  

 8       Q.   Okay.  You mentioned that you hadn't heard any
  

 9   complaints.  So I just want to be very clear about that.
  

10   You never -- You don't remember any instances where any
  

11   member or employee raised an issue with the transsexual
  

12   surgery exclusion prior to 2015?
  

13       A.   No.  I mean, it could have been something that
  

14   was once we told them it was excluded, we -- we -- you
  

15   know, we didn't spend much time on it but -- but I don't
  

16   remember it.
  

17       Q.   If there was a complaint from an employee, for
  

18   example, or another member, would you have known about it
  

19   necessarily or is it possible that the exclusion -- or
  

20   that complaint would not have come to your attention?
  

21       A.   It's possible that it would not have come to my
  

22   attention.  Kind of depends on how it came.
  

23       Q.   So what things generally came to your attention?
  

24       A.   It would have had to have been, you know, like
  

25   (indecipherable) was really pushing it and they had gone
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 1   that added coverage to the policy, for example, removing
  

 2   an exclusion or adding a new benefit.  Can you think of
  

 3   any other instances where, in your time at the ADOA, the
  

 4   plan was modified to remove an exclusion or to add a
  

 5   benefit?
  

 6       A.   I mean, changes were made every single year on
  

 7   those plans.  But, no, I can't -- I don't remember
  

 8   anything sticking out as to suddenly being covered, no.
  

 9       Q.   Do you remember a change in the plan to cover 3D
  

10   mammography?
  

11       A.   Yes.
  

12       Q.   What do you remember about the change to cover 3D
  

13   mammography?
  

14       A.   And that was like right before I left so I'm
  

15   assuming it was around 2017.  I just know that the vendors
  

16   recommended that it be covered and that then we had -- we
  

17   have what's called medical directors meetings.  They used
  

18   to be quarterly but they were down to maybe once a year by
  

19   the time I left, and I believe most of the medical
  

20   directors for the vendors felt that a 3D was more
  

21   appropriate.
  

22       Q.   And so the ADOA ultimately modified the plan so
  

23   that it would cover 3D mammography?
  

24       A.   Yes.
  

25       Q.   And that, to your recollection, happened likely
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 1   in 2017?
  

 2       A.   Yes, or it could have been '18.
  

 3       Q.   And I want to go over exactly why the ADOA made
  

 4   that change.  So why -- why in your view did the ADOA
  

 5   modify the plan to cover 3D mammography?
  

 6       A.   I, again, don't really remember a lot of
  

 7   specifics about it.  I do think on the -- The ADOA plan
  

 8   had four vendors.  So we were always struggling to make
  

 9   sure the coverages were very consistent across and it
  

10   didn't matter which plan you were on, you should have
  

11   gotten the same exact coverages.  And I seem to remember
  

12   one vendor started covering 3D before the others so we had
  

13   to try and figure out if it was appropriate.  But I don't
  

14   really have a lot of memories about that.
  

15       Q.   Okay.  So would you say that recommendation of
  

16   the vendors is one of the reasons why ADOA decided to
  

17   cover 3D mammography?
  

18       A.   Yes.
  

19       Q.   What other factors or criteria did ADOA consider
  

20   when deciding whether or not to cover 3D mammography?  So
  

21   I have recommendation of the vendors.  Was there anything
  

22   else that influenced the decision?
  

23       A.   I seem to remember there might have been some
  

24   analysis of you have to get a 3D anyways if the 2D showed
  

25   certain things, so you ended up having to go back in and
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 1       Q.   So sitting here today you do not know whether 3D
  

 2   mammography was considered an expensive benefit to the
  

 3   ADOA?
  

 4       A.   My assumption is it's probably more expensive
  

 5   than a 2D, but I don't think it was hugely more expensive
  

 6   but I do not know.  I've never looked at the claim.
  

 7       Q.   So to your knowledge did cost weigh into the
  

 8   decision-making at all?
  

 9       A.   Cost usually weighed into most decisions at ADOA.
  

10   So I would say it probably did.
  

11       Q.   What about trend; was the trend to cover 3D
  

12   mammography?
  

13       A.   It was becoming more common in the industry, yes.
  

14       Q.   And do you think that that might have had an
  

15   influence on the ADOA's decision?
  

16       A.   Possibly, yes.
  

17       Q.   But you're not sure?
  

18       A.   No.
  

19       Q.   Okay.  Medical necessity; do you think or is it
  

20   your understanding that a 3D mammography can be medically
  

21   necessary?
  

22       A.   Yes.
  

23       Q.   And did the fact that a 3D mammography can be
  

24   medically necessary weigh into the decision-making, to
  

25   your knowledge?
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 1   this -- or the first email, so you can turn to the base
  

 2   email which is on little Bates AZSTATE.006076.
  

 3                 Do you see that?
  

 4       A.   I do.
  

 5       Q.   This is an email from Yvette Medina to Jay Dash
  

 6   at Aetna, Colette Severns at Blue Cross Blue Shield, Amy
  

 7   Clatterbuck at UHC, and others, and you and Marie Isaacson
  

 8   are copied on the email.
  

 9                 Do you see that?
  

10       A.   I do.
  

11       Q.   So take a minute to review this email.
  

12       A.   Okay.
  

13       Q.   And so Yvette Medina is reaching out to the four
  

14   vendors in this email regarding transgender reassignment;
  

15   is that correct?
  

16       A.   Correct.
  

17       Q.   Why in your -- To your knowledge, why is Yvette
  

18   Medina reaching out to ADOA's vendors about transgender
  

19   reassignment?
  

20       A.   She's probably looking for their experience with
  

21   the book of business.  So we're trying to figure out what
  

22   are, you know, other health plans doing and how are they
  

23   covering the procedure.
  

24       Q.   And what prompted, to your knowledge, Yvette
  

25   Medina to do that?
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 1       A.   Back in 2015, I -- I'm not sure.  I know the
  

 2   Affordable Care Act prompted a lot of it.
  

 3       Q.   So this likely could have had something to do
  

 4   with the Affordable Care Act?
  

 5       A.   Yes.
  

 6       Q.   If we look at the next email which is from Marie
  

 7   to the vendors on October 25th, 2015, Marie says [as
  

 8   read]:  All, as you are probably aware, the HHS issued a
  

 9   proposed rule on Section 1557 of the ACA.  Section 1557
  

10   prohibits discrimination but is open for comment through
  

11   November.  For your convenience the link to the proposed
  

12   rule is below.
  

13                 And then Marie says [as read]:  Please
  

14   advise how you believe this rule, if passed as proposed,
  

15   will impact your business and its impact to the State
  

16   under our current contracts with your organization.
  

17                 Do you see that?
  

18       A.   I do.
  

19       Q.   So does this refresh your memory as to why ADOA
  

20   was reaching out in 2015 regarding transgender
  

21   reassignment?
  

22       A.   Yes.
  

23       Q.   And why was ADOA reaching out in 2015 in --
  

24   specifically in October of 2015 regarding transgender
  

25   reassignment?
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 1       A.   Because they -- we were being notified that this
  

 2   change was coming and I believe they were going to ask for
  

 3   comments or something, the federal government.  So she
  

 4   wanted to know if it would impact us at the State.
  

 5       Q.   So there was a proposed rule under Section 1557
  

 6   of the ACA.  And Marie Isaacson was trying to understand
  

 7   how that rule would impact the ADOA.
  

 8       A.   Correct.
  

 9       Q.   Is that right?
  

10       A.   Correct.
  

11       Q.   Okay.  If we look at the next email, which kind
  

12   of cuts off to the next page, it starts on the page
  

13   with -- the first page of the exhibit with little Bates
  

14   AZSTATE.006074.
  

15                 See that?
  

16       A.   Yes.
  

17       Q.   So this one is from you to Amy Clatterbuck and
  

18   Heather Gallegos at U -- UnitedHealthcare.  You're
  

19   following up on Marie's request.  And at the end you say
  

20   [as read]:  Does UHC feel that UHC would not be able to
  

21   exclude transgender reassignment no matter if the State
  

22   plan excludes the benefit or not?
  

23                 Do you see that?
  

24       A.   I do.
  

25       Q.   Why are you sending this email?
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 1       A.   Because Marie said to, I'm sure.  But I am
  

 2   trying -- I have a feeling UHC didn't return their
  

 3   information within the time frame.  And then based on some
  

 4   information we got she was trying to figure out whether
  

 5   the plans could administer the plan no matter what the
  

 6   decision was on what was covered.
  

 7       Q.   So did Marie ask you to send the email?
  

 8       A.   Because it starts with Marie, I'm going to say
  

 9   yes, but I don't have any memory of this.
  

10       Q.   Without regard to this email and -- specifically,
  

11   do you remember being asked to look into this issue or
  

12   having any role in this issue?
  

13       A.   My role in this particular issue was Marie was
  

14   gathering a lot of information from a lot of different
  

15   sources so she kind of wanted a centralized person or, you
  

16   know, a place -- one place to go to be able to get all
  

17   this different information that would be in one place.  So
  

18   I -- my big -- my big assignment was a chart.  I had this
  

19   chart where I took all this different information from all
  

20   these different sources and I put the chart together for
  

21   her and we would -- she -- so she could have an easy to
  

22   kind of understand document to look at in one place
  

23   instead of having to jump around in a million different
  

24   places to look at stuff.
  

25       Q.   So Marie wanted someone to keep all of the
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 1   information that was being collected centralized.
  

 2       A.   Yes.
  

 3       Q.   Is that correct?
  

 4       A.   To kind of take it and put it into something that
  

 5   a normal person might be able to understand.
  

 6       Q.   And was that your role, to take the information
  

 7   that was being collected and to centralize it?
  

 8       A.   Yeah.  I -- I made the chart and did a lot of
  

 9   cutting and pasting as I recall.
  

10       Q.   So you were involved in coordinating and
  

11   centralizing all the research that the ADOA was doing
  

12   regarding this issue in particular?
  

13       A.   Yeah.  Correct.
  

14       Q.   Did you do any analysis of this issue or were you
  

15   just collecting information and analysis that other people
  

16   were doing?
  

17       A.   I was pretty much just collecting the
  

18   information.
  

19       Q.   And where was the information being collected
  

20   from?
  

21       A.   The vendors, the HHS website, as I recall.  I
  

22   remember Googling and finding things from different -- a
  

23   lot of different agencies.  Different -- I mean, we
  

24   gathered information from different states, universities.
  

25       Q.   Okay.  So I have vendors, the HHS website, and
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 1   and centralizing information in response to the proposed
  

 2   rule on Section 1557 of the ACA; correct?
  

 3       A.   Correct.
  

 4       Q.   Okay.  That is clear to me.  If we go --
  

 5   Actually, let's stick with this same email.  And if we
  

 6   turn to the first page, so the email that Marie is
  

 7   forwarding to you and others, Marie is describing
  

 8   Section 1557 of the ACA.  Or sorry, this is -- this email
  

 9   is from Leena Bhakta at Mercer to Marie Isaacson and Chris
  

10   Giammora -- Giammona.
  

11                 Do you see that?
  

12       A.   Yes.
  

13       Q.   Take a second to -- or take a minute to review
  

14   this email.
  

15       A.   Okay.
  

16       Q.   And what is your understanding of -- of what this
  

17   email is saying?
  

18       A.   It's a very consultant answer.  Basically
  

19   saying -- Well, to me it's not a very good answer, but --
  

20   (reading sotto voce) insured options they sell on the
  

21   exchange, ADOA would be impacted.  It's basically saying
  

22   we could be impacted.
  

23       Q.   It's saying you could be impacted by 1557 --
  

24       A.   Yes.
  

25       Q.   -- of the ACA?
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 1       Q.   Do you remember how or if at all Marie Isaacson
  

 2   reacted to this assessment of cost?
  

 3       A.   No.
  

 4       Q.   We discussed earlier that generally when cost is
  

 5   minimal or when a -- a new benefit has an inexpensive
  

 6   cost, that ADOA is more likely to cover the benefit.  Is
  

 7   that right?
  

 8       A.   That I think it would be safe to say the odds go
  

 9   up.
  

10       Q.   So the fact that Oregon and Washington are seeing
  

11   that in their experience the cost associated with covering
  

12   transgender benefits is minimal, should that have made the
  

13   odds go up that ADOA would cover transgender benefits?
  

14       A.   I think it would be something that would be
  

15   important to know.
  

16       Q.   So it would be a factor that would weigh in favor
  

17   of covering transgender benefits?
  

18       A.   Yes.
  

19       Q.   Okay.  If we turn to Exhibit 24.  This has been
  

20   premarked as Schafer Exhibit 24.  We can enter it into the
  

21   record as Schafer Exhibit 24.  In the bottom right-hand
  

22   corner you should see Bates AZSTATE.009183.
  

23                 Do you see that?
  

24       A.   Yes.
  

25       Q.   And this is an email chain including you, Scott

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 94 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Elizabeth Schafer, Videotaped - 04/28/2021

147

  
 1       A.   Very much so.
  

 2       Q.   Okay.  I want to look at the chart.  The first
  

 3   page in particular which has a little -- well, big Bates
  

 4   number 004484.  And the little Bates is the same.
  

 5                 Do you see that?
  

 6       A.   Yes.
  

 7       Q.   If you look at under costs, the first bullet
  

 8   says:  ADO -- ADOA analysis estimated the overall impact
  

 9   to cost to be relatively low.
  

10                 Do you see that?
  

11       A.   Yes.
  

12       Q.   Do you know who wrote that?
  

13       A.   Probably me.
  

14       Q.   So this is your bullet point summarizing the
  

15   research that had been done on cost?
  

16       A.   Yes.
  

17       Q.   And your impression at the time based on that
  

18   research was that the cost would be relatively low.
  

19       A.   Yes.
  

20       Q.   Is that right?
  

21       A.   Correct.
  

22       Q.   If you look at the third bullet point it mentions
  

23   that employers have found it to be less expensive because
  

24   the benefit is not as utilized as expected.
  

25                 Do you see that?
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 1                 Do you see that?
  

 2       A.   Yes.
  

 3       Q.   Let's talk about Kelly first.  Do you know
  

 4   which -- Or who is Kelly?  Who are you referring to?
  

 5       A.   It's the finance manager.
  

 6       Q.   Is that Kelly Sharritts?
  

 7       A.   Yes.
  

 8       Q.   So you had gotten with Kelly Sharritts to talk
  

 9   about the difference between per employee and per member
  

10   statements; is that right?
  

11       A.   Well, based on the earlier email we just looked
  

12   at, that was one of my first questions, was, were we
  

13   talking per member per -- or per employee?  So obviously I
  

14   had to go to her to try and get clarification on that.
  

15       Q.   And did Kelly give you clarification on that?
  

16       A.   She must have.
  

17       Q.   What do you remember about the clarification
  

18   Kelly gave you?
  

19       A.   I remember nothing about that conversation except
  

20   for what's in front of me.  So I'm assuming she said it
  

21   was per employee.
  

22       Q.   Okay.  In the email you say [as read]:  I made
  

23   the changes we discussed.
  

24                 If we look at the chart, you notice that the
  

25   first bullet point that was in the previous version of the
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 1   chart which had mentioned the cost being, quote,
  

 2   relatively low is no longer there.
  

 3                 Do you see that?
  

 4       A.   I do.
  

 5       Q.   Did Marie Isaacson direct you to make that
  

 6   change?
  

 7       A.   I have no memory of that, but I would guess that,
  

 8   yes, she probably did.
  

 9       Q.   And so as we mentioned before, Marie Isaacson was
  

10   ultimately directing what this chart looked like and what
  

11   it contained.  Is that right?
  

12       A.   I needed to please Marie, yes.
  

13       Q.   And in needing to please Marie, one of the
  

14   changes that you made or likely made was removing this
  

15   bullet point that said the overall impact to cost would be
  

16   relatively low.
  

17       A.   Yes.
  

18       Q.   Do you remember or do you know why Marie wanted
  

19   you to remove that bullet point?
  

20       A.   No.
  

21       Q.   Do you have a guess based on your interactions
  

22   with Marie Isaacson and based on circumstances of this
  

23   chart why she might have wanted you to delete that bullet
  

24   point?
  

25       A.   If I had to guess, someone didn't want it in
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 1   black and white.
  

 2       Q.   And who would that someone might have been?
  

 3       A.   I have no idea.
  

 4       Q.   And to be clear, what they didn't want in black
  

 5   and white was that the cost to ADOA would be relatively
  

 6   low.
  

 7       A.   Yeah, the way it was -- it makes it sound like
  

 8   it's not a lot of money.
  

 9       Q.   Okay.  We can turn to Tab 30.  This has been
  

10   premarked as Schafer Exhibit 30.  And we can enter it into
  

11   the record as Schafer Exhibit 30.  In the bottom
  

12   right-hand corner you should see AZSTATE.151707.
  

13                 Do you see that?
  

14       A.   I do.
  

15       Q.   And this is another version of the chart that you
  

16   were working on; correct?
  

17       A.   Yes.
  

18       Q.   I will represent to you that this document is a
  

19   stand-alone document, meaning it's not attached to any
  

20   email.  Does that make sense?
  

21       A.   Yes.
  

22       Q.   I will also represent to you that unlike the
  

23   other charts that we had previously looked at this one
  

24   does not have a draft watermark.  I don't know if you
  

25   noticed but the other ones had a draft watermark
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 1   underneath.
  

 2       A.   Yes.
  

 3       Q.   This one does not.
  

 4                 Does it make sense that this would be a
  

 5   final version of the chart?
  

 6       A.   Yes.
  

 7       Q.   What is the significance of it being the final
  

 8   version of the chart?
  

 9       A.   No more people were going to be looking at it and
  

10   making changes.
  

11       Q.   So no more changes were made.  But was it
  

12   presented to anyone?
  

13       A.   My assumption would be yes.
  

14       Q.   Who do you assume it was likely presented to?
  

15       A.   Either the director or the governor's office.
  

16       Q.   But you don't know for sure whether this was
  

17   presented to the director's office or the governor's
  

18   office; is that right?
  

19       A.   Correct.
  

20       Q.   Is it possible that it was also presented to the
  

21   Joint Legislative Budget Committee?
  

22       A.   It's possible, but I think it seems unlikely.
  

23       Q.   Why does it seem unlikely?
  

24       A.   Because it's -- it's not the type of thing that
  

25   usually went before them.
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 1       Q.   Is it fair to say that the -- the Joint
  

 2   Legislative Budget Committee is generally not in the weeds
  

 3   about, for example, per member per month cost?
  

 4       A.   Right.  I mean, normally when you go before them
  

 5   you've got your plans.  You know, this is the changes
  

 6   we're going to make, dot, dot, dot, dot, dot.  And you're
  

 7   just looking for their blessing.
  

 8       Q.   And is it fair to say that the J -- the Joint
  

 9   Legislative Budget Committee cares about the headline, the
  

10   ultimate decision, and not necessarily the details?
  

11       A.   (Indecipherable.)
  

12                 THE COURT REPORTER:  Did you say no?
  

13                 THE WITNESS:  I said yes.
  

14       Q.   BY MR. GARBACZ:  Okay.  If we look at the first
  

15   page, the first page is what appears to be a summary of
  

16   all of the information that follows.  Is that right?  Does
  

17   that seem right?
  

18       A.   Well, it's really not a summary.  Yeah, I guess,
  

19   yes.
  

20       Q.   If we look at the first page, and just based on
  

21   the headings, it looks like there are really three topics
  

22   of information gathering here.  The first topic is vendor
  

23   and A-H-C-C-C-S current coverage.  Is that right?
  

24       A.   Yes.
  

25       Q.   And the second category of information is on
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 1   Section 1557 and whether or not it requires coverage;
  

 2   right?
  

 3       A.   Correct.
  

 4       Q.   And the third category of information is costs.
  

 5       A.   Yes.
  

 6       Q.   Is that correct?
  

 7       A.   Yes.
  

 8       Q.   If we look down at the last bullet point on costs
  

 9   it says [as read]:  Vendor/ADOA research.
  

10   UnitedHealthcare estimates an approximate .5 increase in
  

11   cost or approximately 3.6 million annually.  ADOA research
  

12   indicates a range of 17 cents to 77 cents per employee per
  

13   month increase or approximately an annual increase of
  

14   130,552 to 582,720 annual increase in cost.
  

15                 Do you see that?
  

16       A.   Yes.
  

17       Q.   So 17 cents to 77 cents per employee per month,
  

18   is it fair to say that that cost is low?
  

19       A.   Yes.
  

20       Q.   Did you have any involvement in interfacing with
  

21   UnitedHealthcare about their projection?
  

22       A.   About how they got the number?
  

23       Q.   Yes, about the number that they have here,
  

24   .5 increase in cost.
  

25       A.   I don't remember -- I don't remember anything
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 1   coverage for such services, we nonetheless must remove
  

 2   exclusionary language.  We are concerned that this may be
  

 3   misleading to consumers and how State DOIs may interpret
  

 4   no specific exclusionary language when a claim is denied.
  

 5                 It goes on to say N -- [as read]:  The NPRM
  

 6   would require insurers to cover services for gender
  

 7   dysmorphia as we would for other medical conditions.  For
  

 8   instance, hysterectomy, mastectomy, et cetera.
  

 9                 Do you see that?
  

10       A.   Yes.
  

11       Q.   So based on what Cigna was telling you -- or was
  

12   telling ADOA, under 1557 ADOA would have to cover
  

13   hysterectomies for gender reassignment just like it
  

14   covered hysterectomies for other medically necessary
  

15   reasons; is that right?
  

16       A.   Yes.
  

17       Q.   But as we discussed earlier, ADOA does not cover
  

18   a hysterectomy when the purpose is for gender reassignment
  

19   surgery; is that right?
  

20       A.   Yes.
  

21       Q.   Okay.  If we turn now to Page 10, which is in the
  

22   bottom right-hand corner AZSTATE.151716, little Bates, up
  

23   at the top there is a title here which is "ADOA Analysis."
  

24                 Do you see that?
  

25       A.   Yes.
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 1       Q.   Does this look familiar to you?
  

 2       A.   Yes.
  

 3       Q.   Have you reviewed it before?
  

 4       A.   I'm sure I have, yes.
  

 5       Q.   Is this one of the documents you remember from
  

 6   preparing for this deposition?
  

 7       A.   Yes.
  

 8       Q.   Prior to that do you remember seeing this?
  

 9                 Let me be more clear.  Do you know where
  

10   this -- this information in the chart came from?
  

11       A.   It came from that information that Kelly
  

12   provided.
  

13       Q.   Okay.  So in the email that we had previously
  

14   discussed where Marie Isaacson forwarded you Kelly
  

15   Sharritts' research, this is Kelly Sharritts' research --
  

16   Kelly Sharritts' analysis, I should say.
  

17       A.   Correct.
  

18       Q.   And if we look at the first column, which is "Max
  

19   Utilization and Cost," is it fair to say that this column
  

20   projects what cost would be under sort of a worst-case
  

21   highest utilization and highest cost scenario?
  

22       A.   Yes.
  

23       Q.   And if we look at the bottom under the max
  

24   utilization and cost approach, it says that the per
  

25   employee per month cost is 71 cents.
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 1   that are more expensive than that.
  

 2       Q.   BY MR. GARBACZ:  Do you know if ADOA has added
  

 3   things that are more expensive than that or that added
  

 4   benefits that are more expensive than that in your tenure
  

 5   at the ADOA?
  

 6       A.   No.  I'm sure they added stuff but I wouldn't
  

 7   know the cost of each addition.
  

 8       Q.   Can you think of an example of something that
  

 9   might have cost more than that that ADOA added in your
  

10   time at ADOA?
  

11       A.   I know we add -- like we added the drugs to take
  

12   care of hepatitis C, which is an extremely expensive drug,
  

13   because it cured people.  So I know we added things like
  

14   that.
  

15       Q.   Let's take that example for a minute.  Do you
  

16   remember what the name of that drug was?
  

17       A.   No.
  

18       Q.   But it's a hepatitis -- hepatitis C drug?
  

19       A.   Right.  And it -- it actually cures the person of
  

20   the disease so we -- then we stop getting claims from that
  

21   person.  So it's worth the large expense.
  

22       Q.   So if a procedure cures someone of a disorder,
  

23   that's a reason to cover it.  Yes?
  

24       A.   Yes.
  

25       Q.   Do you remember generally what the cost was for
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 1       Q.   BY MR. GARBACZ:  I think earlier you had
  

 2   mentioned that, you know, if cost is minimal that that's
  

 3   one of several factors.  But if we're looking just at that
  

 4   factor and that factor alone, the fact that cost is
  

 5   minimal is one thing that would weigh in favor of covering
  

 6   a benefit; is that right?
  

 7       A.   Yes.
  

 8       Q.   So in this particular instance the fact that the
  

 9   cost of covering gender reassignment was low should have
  

10   weighed in favor -- I understand there's other factors,
  

11   but just looking at the cost factor, that cost should have
  

12   weighed in favor of covering the benefit; right?
  

13       A.   If you're just looking at cost, you're looking at
  

14   how many people it impacts, it may not have much bang.
  

15       Q.   So and then if we talk about the other factor,
  

16   the trend -- I know you mentioned that when you started
  

17   doing the research there were more states that did not
  

18   cover the benefit than did.  But as we have discussed,
  

19   there were vendors and states and other employers who were
  

20   changing their coverage; right?
  

21       A.   Correct.
  

22       Q.   So would you say the trend was to cover the
  

23   benefit?  Or the trend was to modify your plan to cover
  

24   the benefit?  In other words, other states and other
  

25   providers were changing their plans to cover gender
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 1   reassignment surgery; right?
  

 2       A.   Yes.
  

 3       Q.   Should that have weighed in favor of covering
  

 4   gender reassignment surgery or against covering gender
  

 5   reassignment surgeries?
  

 6       A.   I would say it usually is considered.
  

 7       Q.   Was it considered here?
  

 8       A.   I don't know.  I assume since we got all the
  

 9   information it was.
  

10       Q.   So ultimately what I'm trying to get at is,
  

11   why -- why did ADOA maintain its exclusion for gender
  

12   reassignment surgery if -- And I understand that you were
  

13   not in the room when the decision was made.  But if it
  

14   doesn't seem like cost was the reason and the trend was
  

15   that providers were changing their coverage, what reason
  

16   or what rationale, what factors did -- was ADOA looking at
  

17   that might have caused them to not cover gender
  

18   reassignment surgery?
  

19                 MR. CURTIS:  Objection; form of the
  

20   question.
  

21                 THE WITNESS:  I do not know.
  

22       Q.   BY MR. GARBACZ:  So sitting here today you cannot
  

23   say one way or another why ADOA ultimately decided not to
  

24   cover gender reassignment surgery?
  

25       A.   Correct.
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 1       Q.   Based on your experience at ADOA and the research
  

 2   that you did in your involvement in this process, if you
  

 3   had to guess, what do you think might have motivated ADOA
  

 4   to maintain the exclusion for gender reassignment surgery?
  

 5                 MR. CURTIS:  Objection; form of the
  

 6   question.
  

 7                 THE WITNESS:  Sorry, your question is
  

 8   what -- what did I think motivated the decision?
  

 9                 MR. GARBACZ:  Yes.
  

10                 THE WITNESS:  I don't know.
  

11       Q.   BY MR. GARBACZ:  Earlier, Ms. Schafer, I think
  

12   you had alluded to Ms. Isaacson making changes or
  

13   suggesting that changes be made to the chart because it
  

14   didn't look -- or it didn't want to put in black and white
  

15   that the cost was low.
  

16                 Do you remember that?
  

17       A.   Yes.
  

18       Q.   Where would that pressure have been coming from?
  

19       A.   Above.
  

20       Q.   By above is it fair to say the governor's office?
  

21       A.   Or her director.
  

22       Q.   Or the Joint Legislative Budget Committee?
  

23       A.   Again, I don't think they would have been
  

24   involved at that point.
  

25       Q.   Why don't you think that the Joint Legislative
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 1   the plan can just, you know, like exclude bariatric
  

 2   surgery.  You would -- may find many people that would
  

 3   find that medically necessary but the plan excludes it.
  

 4   They don't have to cover it.
  

 5       Q.   You mentioned that a doctor might prescribe
  

 6   something to be medically necessary but that might not
  

 7   actually mean that it's medically necessary.  Is that
  

 8   correct?
  

 9       A.   Correct.
  

10       Q.   Did ADOA view transgender benefits as one of
  

11   those things that a doctor might prescribe as medically
  

12   necessary but weren't actually medically necessary?
  

13       A.   I remember no discussions about whether it's
  

14   really medically necessary or not.
  

15       Q.   So sitting here today you have no recollection of
  

16   whether anyone at the ADOA ever expressed an opinion
  

17   regarding whether transgender benefits are medically
  

18   necessary or not?
  

19       A.   Correct.
  

20       Q.   Okay.  You mentioned that generally as a
  

21   self-funded plan ADOA covers things not because it's
  

22   required by law to cover them but because it elects to
  

23   cover them.  Right?
  

24       A.   Okay.
  

25       Q.   Is that correct?
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 1       A.   Yes.  I -- The wording is a little weird, but
  

 2   yes.
  

 3       Q.   So most benefits that are in the plan are
  

 4   benefits that ADOA has decided to cover, not ones that it
  

 5   has determined it is legally required to cover.
  

 6       A.   Correct.
  

 7       Q.   And you mentioned some reasons why ADOA elects to
  

 8   cover benefits.  One of those reasons I -- you mentioned
  

 9   was that it might be nice to have.  Is that right?
  

10       A.   I believe I threw that out, yes.
  

11       Q.   Was gender reassignment surgery considered a nice
  

12   to have by the ADOA?
  

13                 MR. CURTIS:  Objection; form of the
  

14   question.
  

15                 THE WITNESS:  I couldn't answer that
  

16   question.
  

17       Q.   BY MR. GARBACZ:  Do you consider gender
  

18   reassignment surgery a nice to have?
  

19       A.   No.
  

20       Q.   Why not?
  

21       A.   Nice to have is -- I'm more -- it's -- To me it's
  

22   a more carefree kind of thing, just things that are not
  

23   quite as serious as that.
  

24       Q.   So you don't view gender -- you don't view gender
  

25   reassignment surgery as serious as other procedures?
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 1   problems, but yes.
  

 2       Q.   And lots of huddles also --
  

 3       A.   Right.
  

 4       Q.   -- sounds like.
  

 5                 Do you typically interact with insurers in
  

 6   your role?
  

 7       A.   So you are using a term and I don't know how
  

 8   you're using it.  We refer to them as carriers.  We are a
  

 9   self-insured program.  So what we purchase from a carrier,
  

10   which is what you probably would call an insurer, and --
  

11   and I'll use UnitedHealthcare as an example.
  

12                 We have a contract with UnitedHealthcare
  

13   that pays on a per member, per month administrative basis.
  

14   Access to UnitedHealthcare's network of providers and
  

15   access to their claims processing systems, which is -- You
  

16   know, those are -- those are extremely complicated and
  

17   robust systems, okay?  We -- The actual claims that are
  

18   incurred by our members are paid out of what's called the
  

19   special Employee Health Insurance Trust Fund.  And it's
  

20   a -- it's a State fund that accumulates all the premiums
  

21   that -- that, you know, State employees, the State
  

22   agencies, the retirees, and COBRA people pay into the --
  

23   into this fund, and then from that fund we pay the claims
  

24   as they are submitted to us by the carrier, okay?
  

25                 So we are not actually insured by anyone.
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 1   And we do not maintain any -- any other kind of stop-loss
  

 2   insurance.  We are fully self-insured and all the claims
  

 3   are our responsibility to pay.  But we use the systems
  

 4   that are provided by the carrier to do that.
  

 5       Q.   I see.
  

 6                 So you mentioned UHC being one of the
  

 7   carriers.  Is Aetna another carrier?
  

 8       A.   Aetna and Cigna were carriers up until
  

 9   January 1st of this year.  They did -- we did a
  

10   procurement, a very lengthy procurement to do a new
  

11   medical carrier contract, and Aetna and Cigna were not
  

12   successful.  Blue Cross and UnitedHealthcare were, were
  

13   successful.
  

14       Q.   So the current carriers are UnitedHealthcare and
  

15   Blue Cross Blue Shield of Arizona?
  

16       A.   That's correct.
  

17       Q.   Any others?
  

18       A.   We have other carriers for dental insurance.  We
  

19   have a fully insured dental product.  We have a life
  

20   insurance.  We have vision insurance.  And those are also
  

21   fully insured.  We have short-term disability insurance;
  

22   we have long-term disability insurance which are also
  

23   fully insured.
  

24       Q.   But for medical benefits, UHC and Blue Cross?
  

25       A.   That's correct.
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 1       Q.   What about -- how does Mercer fit in, if at all?
  

 2       A.   Mercer is a -- an insurance consultancy.  So they
  

 3   provide experts upon request to -- to assist in the
  

 4   management of, you know, whatever kind of insurance topic,
  

 5   you know, we need assistance with.
  

 6       Q.   Prior to January 1st of this year when UHC and
  

 7   Blue Cross became the only carriers for medical benefits,
  

 8   who were the prior carriers and how long had they been
  

 9   carriers with the ADOA?
  

10       A.   The previous set of contracts were -- ended after
  

11   six years.  So that was -- those were the contracts that
  

12   ended on December 31st of 2020.  And for medical carriers
  

13   it was United, Blue Cross, Aetna, and Cigna.
  

14       Q.   And you mentioned that when the six-year
  

15   contracts were up on the last day of last year Aetna and
  

16   Cigna didn't -- weren't successful in their bids.  And why
  

17   was that?
  

18       A.   Well, the procurement committee made a decision
  

19   not to award those contracts based on the -- on the -- the
  

20   way they awarded points in the procurement.
  

21       Q.   In your understanding did it have any --
  

22   Rephrase.
  

23                 In your understanding did the decision not
  

24   to continue to use Aetna and Cigna as carriers have
  

25   anything to do with the decision of whether to cover
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 1   items and correspond with her.
  

 2                 She's -- she's very interested in -- in
  

 3   telework of employees, and my -- my data scientist was
  

 4   able to capture that data out of the human resources
  

 5   information system to describe, on a payroll-by-payroll
  

 6   basis, how many -- how many employees were teleworking
  

 7   versus how many were -- were working at the physical
  

 8   location.
  

 9                 So that's one example.  But it's not very
  

10   common that I meet with -- with her or -- or really anyone
  

11   else in the governor's office.
  

12       Q.   So would you say it's uncommon -- you just
  

13   said -- for you to take a meeting with Christina Corieri
  

14   or others in the governor's office on benefit decisions?
  

15   Is that right?
  

16       A.   Well, uncommon -- uncommon is one way of saying
  

17   it.  Another way of saying it, it doesn't happen very
  

18   often, but it's not -- it's not particularly surprising
  

19   when it does happen.  And -- and there are always, you
  

20   know, reasons why that would happen.
  

21       Q.   And what are the types of reasons?  Why some
  

22   (indecipherable due to Zoom connection)?
  

23                 THE COURT REPORTER:  Why what, I'm sorry?
  

24                 MS. SHEETS:  Something would rise to that
  

25   level.
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 1       Q.   So to be clear, if experts from the fully insured
  

 2   book of business carriers recommended covering a benefit,
  

 3   the ADOA would be inclined to cover that benefit; is that
  

 4   right?
  

 5       A.   That's correct.
  

 6       Q.   And you mentioned earlier you couldn't recall
  

 7   specific thresholds or costs.  But can you think of, in
  

 8   the context we're speaking now, any benefit that the
  

 9   medical directors and fully insured book of business
  

10   recommended covering which the ADOA chose not to cover on
  

11   the basis of cost?
  

12       A.   I can't remember any -- anything like that.  I --
  

13   I attended -- My first medical directors meeting was 2018.
  

14   My second one was in 2019.  The medical directors meeting
  

15   in 2020 was almost exclusively about COVID.
  

16       Q.   So basically if the experts from the fully
  

17   insured book of business carriers were recommending that
  

18   the ADOA cover a certain benefit, it's very likely that
  

19   the ADOA would cover that benefit; right?
  

20       A.   Yes.
  

21       Q.   And cost, in all the time that you've been at the
  

22   ADOA, has not been a reason to go against what the fully
  

23   insured book of business carrier experts have recommended,
  

24   has it?
  

25       A.   Well, no, but that's not really saying very much.
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 1   Remember, they're medical directors for a fully insured
  

 2   book of business.  So they're -- they're tasked with that
  

 3   same consideration.  By the time it's gotten to us it's
  

 4   been discussed, you know, quite -- probably quite robustly
  

 5   within the carriers' fully insured actuary -- you know,
  

 6   the actuaries for their fully insured business, because
  

 7   they -- you know, the survival of their business is
  

 8   dependent on making good cost decisions.
  

 9       Q.   Understood.
  

10                 So when the experts from the fully insured
  

11   book of business carriers recommends covering a benefit,
  

12   you understand that to include a consideration for costs
  

13   already; is that right?
  

14       A.   Yes.  I think that's implied.
  

15       Q.   And to be clear, the fully insured book of
  

16   business carriers we're talking about is who -- which
  

17   carriers are those?
  

18       A.   Well, you know, up until this year it was UHC,
  

19   Blue Cross, Aetna, and Cigna.  And now -- and now -- I
  

20   mean, we'll have -- we'll have that meeting this summer
  

21   again and it will just be UHC and Cigna.  Or excuse me,
  

22   UHC and Blue Cross.
  

23       Q.   So to be clear, when, you know, UHC and Blue
  

24   Cross, and previously Aetna or Cigna, recommended that the
  

25   ADOA cover a certain benefit, the ADOA would very likely
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 1   cover that benefit; is that right?
  

 2       A.   We would very likely consider it and probably
  

 3   cover it, yes.
  

 4       Q.   And you testified that to you it's implied that
  

 5   the consideration for costs is already baked into the
  

 6   recommendation by the carriers that the ADOA cover a
  

 7   certain benefit; right?
  

 8       A.   Right.  But you are leaving out one of the other
  

 9   considerations that they have to make, their actuaries
  

10   have to make, is, does the law compel me to provide this
  

11   benefit?
  

12       Q.   And does the ADOA consider the carriers'
  

13   recommendation when it's based on their evaluation that a
  

14   law compels them to provide a benefit?
  

15       A.   Because the ADOA is a self-insured plan we are
  

16   not compelled to provide the same benefits.  So we may
  

17   have a different calculus as to whether or not to provide
  

18   that benefit.
  

19       Q.   But does the ADOA take into consideration that
  

20   the rest of the fully insured book of business is deciding
  

21   to cover that benefit on the basis that in their view it's
  

22   required under the law?
  

23       A.   We would understand that if the law compelled our
  

24   fully insured -- you know, our carriers, who have a fully
  

25   insured book of business, were compelled to provide a
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 1   an exclusion for gender reassignment surgery?
  

 2       A.   So this -- this document that we're looking at
  

 3   here was not in consideration of whether or not to offer
  

 4   it.  It was to understand what the benefit cost.  And it
  

 5   was not part of the decision-making other than to be --
  

 6   other than to do my due diligence should we provide that
  

 7   benefit.  For whatever reason, okay?  We asked all of the
  

 8   carriers for that information and we asked Michael for
  

 9   that information.  And, you know, some of that -- This is
  

10   definitely falling into the art area, right, where we
  

11   didn't have previous experience, so -- and -- You know,
  

12   and I don't think that this benefit was widely offered
  

13   prior to the Affordable Care Act.
  

14                 THE COURT REPORTER:  I'm sorry, did you say
  

15   you don't think that this benefit was widely offered?
  

16                 THE WITNESS:  Yes.  I -- I don't think that
  

17   this benefit was widely offered prior to the Affordable
  

18   Care Act.
  

19       Q.   BY MS. SHEETS:  So you asked Michael Meisner to
  

20   do a cost analysis, but you also reached out to carriers
  

21   who had done cost analyses of their own based on their
  

22   data; is that right?
  

23       A.   That's correct.
  

24       Q.   Was there any reason to discount the analyses
  

25   done by carriers who were already covering this benefit?
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 1   to do is remove the exclusion for gender reassignment
  

 2   surgery?
  

 3       A.   That -- that's how we would conform to that
  

 4   section, yes, if we chose to do that.
  

 5       Q.   I think you mentioned earlier that it was a
  

 6   simple task of removing the exclusion and changing the
  

 7   plan language.  Right?
  

 8       A.   That's correct.
  

 9       Q.   And you mentioned earlier that this would be a
  

10   relatively easy thing to do; right?
  

11       A.   From an administrative standpoint, yes, it would
  

12   be a relatively easy thing to do.
  

13       Q.   But the ADOA, as of the date of this deposition,
  

14   has chosen not to remove the gender reassignment surgery
  

15   exclusion; right?
  

16       A.   That's correct.  That's why we're here.
  

17       Q.   So when Scott Bender -- turning to the very
  

18   beginning of this document, when Scott Bender forwarded
  

19   this email to you in November of 2019, he says [as read]:
  

20   This seems to be in line with the info that Aetna sent
  

21   over this morning.
  

22                 Do you remember whether there were any
  

23   carriers who said that the ADOA could be compliant with
  

24   1557 if it chose to do so while maintaining the gender
  

25   reassignment surgery exclusion?
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 1       A.   I don't remember anyone ever -- or any of the
  

 2   carriers saying that, no.
  

 3       Q.   Did all of the carriers that the ADOA reached out
  

 4   to say that to conform with 1557 the ADOA would need to
  

 5   remove the exclusion for gender reassignment surgery?
  

 6       A.   What we asked them was, if we were going to be
  

 7   complying with 1557, what we would need to do?  And they
  

 8   all said the same thing, remove the --
  

 9       Q.   And that --
  

10       A.   -- exclusion, yeah.
  

11       Q.   They all said the same thing, to remove the
  

12   exclusion for gender reassignment surgery; right?
  

13       A.   Correct.
  

14       Q.   Could you turn to Tab 18.  This has been marked
  

15   as Shannon Exhibit 18 previously.  And in the bottom
  

16   right-hand corner it has the Bates number AZSTATE.129678.
  

17                 Do you see that?
  

18       A.   Yes, I do.
  

19                 MS. SHEETS:  And could we mark this as
  

20   Shannon Exhibit 18.
  

21                 THE COURT REPORTER:  Yes.
  

22       Q.   BY MS. SHEETS:  So Mr. Shannon, take a minute to
  

23   look through this document.
  

24                 Was this a document that you were shown in
  

25   preparation for this deposition?
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 1       A.   That's correct.
  

 2       Q.   Would you -- or who would have been most likely
  

 3   to have asked that a chart like this be made in their --
  

 4   their role at the time in 2016?
  

 5                 MR. CURTIS:  Objection; form.
  

 6                 THE WITNESS:  I don't know.  Marie was in --
  

 7   Marie was the benefits director so she would instruct
  

 8   people on their work.
  

 9       Q.   BY MS. SHEETS:  And during your time as the
  

10   budget director up through August of 2016 were you ever
  

11   asked to conduct a cost analysis on the impact of covering
  

12   gender reassignment surgery?
  

13       A.   I do not recall ever being asked that, no.
  

14       Q.   What about coverage for any transgender benefits,
  

15   including hormone therapy?
  

16       A.   No, I don't recall that.
  

17       Q.   If you look at the last bullet on this first page
  

18   of AZSTATE.118313 it says that [as read]:  ADOA research
  

19   indicates a range of 17 cents to 77 cents per employee per
  

20   month increase for coverage of gender reassignment
  

21   surgery.
  

22                 Is that a cost that in your experience would
  

23   prohibit the ADOA from considering covering a benefit?
  

24       A.   As I mentioned previously, the absolute dollar
  

25   amount is not the only factor in determining whether or
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 1   nobody else has to pay $58,000 if they want residential
  

 2   treatment for their daughter.  That's just one way that
  

 3   people want coverage.
  

 4                 You can understand how my job is so
  

 5   difficult, because there are so many competing demands.
  

 6       Q.   BY MS. SHEETS:  I do appreciate that context and,
  

 7   as you said, being the monkey in the middle on a lot of
  

 8   these issues that everyone wants covered.
  

 9                 But just to bring it back to the specific
  

10   point of gender reassignment surgery, would you agree with
  

11   the statement that the cost of covering gender
  

12   reassignment surgery, in your view, is the reason that
  

13   ADOA is not covering gender reassignment surgery?
  

14       A.   I do not know the reason why ADOA is not covering
  

15   gender reassignment surgery.  It was that way when I got
  

16   there.
  

17       Q.   Has anyone explained to you since you came back
  

18   to the ADOA in 2018 why the ADOA continues to maintain an
  

19   exclusion for gender reassignment surgery?
  

20       A.   No.
  

21       Q.   Have you asked?
  

22       A.   I don't think I have.
  

23       Q.   If you were going to ask, who would you ask to
  

24   find out the answer to that question?
  

25       A.   I suppose I would ask the director or one of my
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 1   bosses, the deputy or Emily.
  

 2       Q.   So Andy Tobin or Emily?
  

 3       A.   Rajakovich.
  

 4       Q.   Thank you.  So you --
  

 5       A.   Or Elizabeth Thorson, yeah.  Those three.
  

 6       Q.   And you have reason to believe that they would
  

 7   know the reasoning behind the ADOA's decision to --
  

 8       A.   No, you asked me who I would ask.  I would ask
  

 9   them.  I'm not sure that they would know.
  

10       Q.   Well, someone must know; right?
  

11       A.   I -- All I know is I don't know.
  

12       Q.   Is there any strong reason in your estimation
  

13   that you can think of why the ADOA would continue to
  

14   maintain the exclusion for gender reassignment surgery?
  

15       A.   When I say I don't know it means that I don't
  

16   know.  Just why [sic] I don't know why we don't cover
  

17   residential treatment.
  

18       Q.   But in the context for coverage for gender
  

19   reassignment surgery has there been any reason that you've
  

20   heard of since becoming benefits director in 2018 for
  

21   maintaining the exclusion for gender reassignment surgery?
  

22       A.   I have not heard a good reason why we exclude it.
  

23       Q.   If you turn to the second page of this
  

24   document -- And you might have to turn the binder because
  

25   it's landscape.  But on the left-hand side there's a
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 1   understanding what the potential coverage would cost.
  

 2       Q.   Let's turn to Tab 32.  So this has been marked
  

 3   Shannon Exhibit 32, Bates number AZSTATE.151099.
  

 4                 Do you see that?
  

 5       A.   Yes, I do.
  

 6                 MS. SHEETS:  Let's mark this as Exhibit 32.
  

 7       Q.   BY MS. SHEETS:  Do you recognize this?
  

 8       A.   Yes.
  

 9       Q.   Is this the analysis by Michael Meisner that we
  

10   were just talking about?
  

11       A.   Yes, it is.
  

12       Q.   And there is a date here, 9/23/2019.
  

13       A.   Yes.
  

14       Q.   Does that seem like the right date that Michael
  

15   Meisner would have completed this analysis?
  

16       A.   I trust that it is.  It -- Usually our documents
  

17   are dated correctly.
  

18       Q.   And it's titled estimated annual costs to
  

19   included transgender benefits.  Did you ask Michael
  

20   Meisner to perform this analysis?
  

21       A.   I think I did.
  

22       Q.   Was it in response to this lawsuit?
  

23       A.   Yes, it was -- it was in line with all of our
  

24   investigations.
  

25       Q.   When you say -- I mean -- Excuse me.  What do you

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 128 of 209



Exhibit 35 

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 129 of 209



Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 130 of 209



Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 131 of 209



Exhibit 36 

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 132 of 209



Christina Corieri - 07/13/2022

                  UNITED STATES DISTRICT COURT
  
                      DISTRICT OF ARIZONA
  
  
  
   RUSSELL B. TOOMEY,               )
                                    )
                   Plaintiff,       )
                                    )
   vs.                              ) 4:19-CV-00035
                                    )
   STATE OF ARIZONA; ARIZONA BOARD  )
   OF REGENTS, d/b/a UNIVERSITY OF  )
   ARIZONA, a governmental body of  )
   the State of Arizona; et al.,    )
                                    )
                   Defendants.      )
   _________________________________)
  
  
  
  
  
  
  
           VIDEOTAPED DEPOSITION OF CHRISTINA CORIERI
  
                   (Via Zoom Videoconference)
                         July 13, 2022
                           8:30 a.m.
                        Phoenix, Arizona
  
  
  
  
  
  
  
  
  
  
   Glennie Reporting Services, LLC
   1555 East Orangewood Avenue        Prepared by:
   Phoenix, Arizona 85020             Robin L. B. Osterode
   602.266.6535                       CSR, RPR
   www.glennie-reporting.com          CA CSR No. 7750
                                      AZ CR No. 50695
  

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 133 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Christina Corieri - 07/13/2022

29

  
 1   me.
  

 2       Q.    Were you reporting to Mr. Liburdi about new
  

 3   policy concerns?
  

 4             MS. LAMM:  Same objection if this relates to
  

 5   attorney-client privileged communication, then I would
  

 6   instruct the witness not to answer.  But if it -- I mean,
  

 7   she can certainly say the general subject matter, but if
  

 8   it -- if it gets to specific information requested by
  

 9   Mr. Liburdi or provided in an effort to seek legal
  

10   advice, then witness cannot answer.
  

11             THE WITNESS:  Mr. Liburdi came to me to ask me
  

12   to participate in a meeting.
  

13   BY MR. ECKSTEIN:
  

14       Q.    Okay.  And you weren't seeking legal advice
  

15   from Mr. Liburdi, were you?
  

16       A.    At that point, Mr. Liburdi was just asking if I
  

17   would attend a meeting.
  

18       Q.    Okay.  And that was your first -- that was the
  

19   sum and substance of your first meeting with Mr. Liburdi?
  

20       A.    Yes.
  

21       Q.    Is it --
  

22       A.    He --
  

23       Q.    Not that it matters a whole lot, but was that
  

24   on the phone, e-mail, or in person?
  

25       A.    It was in person.  I believe he caught me in

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 134 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Christina Corieri - 07/13/2022

30

  
 1   the hallway or it was at the end of a discussion on
  

 2   something else, basically said he was having a meeting
  

 3   with ADOA, and outside counsel, and asked if I would
  

 4   participate in that meeting.
  

 5       Q.    Okay.  And you did participate in that second
  

 6   meeting -- in that meeting?
  

 7       A.    Yes, I participated in a meeting.
  

 8       Q.    How long after your -- Mr. Liburdi requested
  

 9   your presence at that second meeting did the second
  

10   meeting take place?
  

11       A.    To the best of my recollection, it was a couple
  

12   days, I don't -- I don't remember how many.
  

13       Q.    Do you remember where it was?
  

14       A.    Yes.
  

15       Q.    Mr. Liburdi's office.  Right?
  

16       A.    No.
  

17       Q.    Whose office?
  

18       A.    It was in a conference room.
  

19       Q.    On the 9th floor?
  

20       A.    No.
  

21       Q.    8th floor?
  

22       A.    Yes.
  

23       Q.    How many people were there?
  

24       A.    I don't recall the exact number.
  

25       Q.    Approximately how many?
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 1       A.    Less than 10, I think.
  

 2       Q.    Okay.  Please tell us the names of the people
  

 3   you remember being there.
  

 4             Do you remember Marie Isaacson being there.
  

 5   Correct?
  

 6       A.    Yes, Marie was there.
  

 7       Q.    And you remember Mike Liburdi being there?
  

 8       A.    Yes.
  

 9       Q.    And you remember you were there?
  

10       A.    Yes.  I --
  

11       Q.    And -- go ahead.
  

12       A.    There was outside counsel.
  

13       Q.    From -- from Fennemore Craig?
  

14       A.    Yes.  I don't remember how many or what their
  

15   names were.  And Marie may have brought somebody else
  

16   from ADOA, but I don't remember for sure if she did.
  

17       Q.    Okay.  And approximately when did this
  

18   discussion take place in 2016?
  

19       A.    It was in August of 2016.  I don't -- I don't
  

20   remember exactly when in August.
  

21       Q.    Okay.  Did Mr. Liburdi tell you either before
  

22   this meeting or at the meeting what the meeting was
  

23   about?
  

24       A.    Yes.
  

25       Q.    When did he tell you what the meeting was

Case 4:19-cv-00035-RM-LAB   Document 323-1   Filed 10/26/22   Page 136 of 209



Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

Christina Corieri - 07/13/2022

32

  
 1   about?
  

 2       A.    When he asked me to join the meeting.
  

 3       Q.    And what did he say?
  

 4       A.    He said that it was a meeting to discuss the
  

 5   ADOA exclusion on gender reassignment surgery, and making
  

 6   sure that it was compliant with the regulations that came
  

 7   down under the ACA.
  

 8       Q.    Did you have a personal position on whether it
  

 9   was a good idea, from a policy perspective, to cover
  

10   gender reassignment surgery or not?
  

11       A.    I had not ever thought about this issue with
  

12   the State plan before.
  

13       Q.    Your Tweet back in 2013 was different,
  

14   obviously, you were talking about Medicare and Medicaid.
  

15   Are you saying that it didn't occur to you that it could
  

16   possibly be part of the State plan?
  

17             MS. LAMM:  Object to the form of the question.
  

18             THE WITNESS:  In 2013, I had never worked for
  

19   the State government and I don't believe I had given any
  

20   thought to the State health insurance plan.
  

21   BY MR. ECKSTEIN:
  

22       Q.    Okay.  You knew in August of 2016, that
  

23   coverage in the State healthcare plan for gender
  

24   reassignment surgery was not popular in the Republican
  

25   party, didn't you?
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 1             MS. LAMM:  Object to the form of the question.
  

 2             THE WITNESS:  Again, I'm not sure that I ever
  

 3   had any conversations or had given that any thought prior
  

 4   to -- prior --
  

 5   BY MR. ECKSTEIN:
  

 6       Q.    I didn't ask for conversations.  I asked for
  

 7   what you knew.  And it could be that someone told you
  

 8   that.  It could be that some -- that you read that.  It
  

 9   could be that others in the governor's office said that
  

10   gender reassignment surgery, Christina, is not something
  

11   that's very popular in the Republican party.
  

12             You understood that.  Right?
  

13       A.    Nobody ever --
  

14             MS. LAMM:  Object to the form of the question.
  

15             THE WITNESS:  Nobody in the governor's office
  

16   ever said that to me.
  

17   BY MR. ECKSTEIN:
  

18       Q.    Did you hear them say that to anyone else?
  

19       A.    I have not said that to anyone else.  I don't
  

20   recall any conversations about this issue prior to that
  

21   meeting.
  

22       Q.    Okay.  But there was conversation about this
  

23   issue at that meeting?
  

24       A.    At that meeting, yes.
  

25       Q.    Okay.  So would you please -- who -- who
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 1   chaired the meeting?
  

 2       A.    I -- I don't know that there was an official
  

 3   chair to the meeting.
  

 4       Q.    Do you recall someone opening the meeting
  

 5   saying the purpose of this meeting is?
  

 6       A.    I don't.  It wasn't me.  I don't remember if
  

 7   somebody did that, maybe Mike or Marie, but I don't know.
  

 8       Q.    Okay.  But as best you can now recall, tell us
  

 9   what -- what was said and by whom at that meeting?
  

10             MS. LAMM:  Objection; this is Betsy.  I'm going
  

11   to object to the question to the extent the meeting
  

12   involved or was for the purposes of obtaining legal
  

13   advice, then I'm going to instruct the witness not to
  

14   disclose any attorney-client privileged communications
  

15   that would have occurred at that meeting.  If there were
  

16   communications that fall outside of the privilege or
  

17   that -- that were not for the purpose of seeking legal
  

18   advice, then she may answer.
  

19             MS. COHAN:  The defendants join.
  

20             THE WITNESS:  The -- the purpose of that
  

21   meeting was to seek legal advice regarding the exclusion.
  

22   BY MR. ECKSTEIN:
  

23       Q.    Was anything else discussed at that meeting
  

24   besides legal advice?
  

25       A.    Not that I recall.
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 1       Q.    For example, was the cost of including gender
  

 2   reassignment surgery discussed at that meeting?
  

 3       A.    I do not recall it being discussed at that
  

 4   meeting.
  

 5       Q.    Did you discuss the cost of gender reassignment
  

 6   surgery with anyone at any time during the time you have
  

 7   been at the Office of the Governor?
  

 8             MS. LAMM:  Object to the form of the question.
  

 9             THE WITNESS:  I -- I don't recall specific
  

10   discussions about the cost.
  

11   BY MR. ECKSTEIN:
  

12       Q.    Did anyone -- anyone ever tell you that gender
  

13   reassignment surgery was not going to be covered by the
  

14   State of Arizona, by the Arizona Department of
  

15   Administration healthcare plan because of its cost?
  

16       A.    I know that cost is something that we look at
  

17   for everything.  Especially in the context of adding cost
  

18   to the State Health Insurance Trust Fund or to State
  

19   employees.  So our position, in general at that time, was
  

20   that the State was in a very bad economic situation.  In
  

21   2015, we had something like a billion dollar deficit and
  

22   had to cut across the board in agencies.  The State
  

23   health insurance plan was in trouble and had to be bailed
  

24   out.  We still had to put dollars into the health
  

25   insurance trust fund because it's under water, our State
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 1   during the meetings, if anything?
  

 2             MS. LAMM:  Again, to the extent this would
  

 3   entail or would require Ms. Corieri to disclose
  

 4   attorney-client privileged communications, then I'm going
  

 5   to instruct her not to answer, but -- but to the extent
  

 6   she can answer without disclosing attorney-client
  

 7   privileged communications, she can do so.
  

 8             MS. COHAN:  Join.
  

 9             THE WITNESS:  I -- again, I don't remember
  

10   specific discussions about costs in that meeting.
  

11   BY MR. POWELL:
  

12       Q.    Did you ask anyone who participated in this
  

13   meeting to provide you with cost information?
  

14       A.    I do not recall asking that, because I knew
  

15   that, again, adding a benefit, any benefit, adds cost.
  

16       Q.    But you didn't know what the costs would be?
  

17       A.    I don't recall asking for that specific cost.
  

18   I don't -- I don't remember if someone said it or not.
  

19       Q.    Did you ever, in the context of this
  

20   decision-making process, with respect to the exclusion of
  

21   gender reassignment surgery, did you -- did anyone
  

22   provide you a written analysis of the cost of eliminating
  

23   the surgery exclusion?
  

24       A.    I don't recall receiving a written analysis of
  

25   that.
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 1       Q.    Did you ask anyone to provide you with a
  

 2   written analysis of what the cost implications would be
  

 3   of eliminating the exclusion for surgery?
  

 4       A.    No.
  

 5       Q.    In any of these meetings that you have
  

 6   described, and we'll get to specifics about them later,
  

 7   did you hear anyone request an assessment, written or
  

 8   otherwise, of the cost implications of eliminating the
  

 9   exclusion for surgery?
  

10       A.    I don't recall if that was brought up in
  

11   this -- in this meeting.
  

12       Q.    And in this context or otherwise, have you ever
  

13   asked anyone within the governor's office, or otherwise,
  

14   for a quantification of the cost of covering gender?
  

15   re- -- reassignment surgery?
  

16       A.    I have not, no.
  

17       Q.    And has anyone in any context ever given you an
  

18   estimate of what the cost is for gender reassignment
  

19   surgery?
  

20             MS. LAMM:  Object to the form of the question.
  

21             THE WITNESS:  Not that I can recall.
  

22   BY MR. POWELL:
  

23       Q.    Did -- apart from what you've just described as
  

24   a general comment concerning the fact that any new
  

25   benefit might carry some cost to it, did -- did anyone
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 1   Corrections of Arizona had its own healthcare coverage
  

 2   policy that also addressed the scope of gender -- gender
  

 3   dysphoria care; is that correct?
  

 4       A.    That's correct.
  

 5       Q.    And what was the scope of the coverage at the
  

 6   Department of Corrections?
  

 7             MS. LAMM:  Foundation.
  

 8             THE WITNESS:  I don't believe they covered that
  

 9   either.
  

10   BY MR. POWELL:
  

11       Q.    And the "that" being gender reassignment
  

12   surgery?
  

13       A.    Correct.
  

14       Q.    So as of the time of this meeting in
  

15   August 2016, divisions of Arizona government, the
  

16   Medicaid agency, and the Department of Corrections had in
  

17   place an exclusion of coverage for gender reassignment
  

18   surgery?
  

19       A.    That's correct.  All of which predated Governor
  

20   Ducey's administration.
  

21       Q.    And so the decision to modify the plan
  

22   effective July -- sorry, January 1, 2017, to also exclude
  

23   gender reassignment surgery, was consistent with the
  

24   provisions of the Medicaid program and the Department of
  

25   Corrections program with respect to gender dysphoria; is
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 1   to the contribution strategy document; is that right?
  

 2       A.   That's correct.  Our benefits -- our benefits --
  

 3   If there's a change in benefits, if there's a change in
  

 4   vendors, all that gets communicated through that document.
  

 5       Q.   Okay.
  

 6       A.   Now, there could be a process -- there could be a
  

 7   process that I'm unaware of and there could be
  

 8   communications, but I'm unaware of, outside of that
  

 9   process that I just described.  But I -- I -- I don't have
  

10   any personal knowledge of those -- those communications.
  

11                 MS. SHEETS:  Okay.  I think it's time for a
  

12   break.
  

13                 MR. GARBACZ:  Time for a lunch break.
  

14                 MS. SHEETS:  Yeah.  And if it's -- Could we
  

15   go off the record, please.
  

16                 THE VIDEOGRAPHER:  Off the record at
  

17   11:58 a.m.
  

18                 (Recess.)
  

19                 THE VIDEOGRAPHER:  Back on the record at
  

20   12:41 p.m.
  

21                 Please proceed when you're ready.
  

22       Q.   BY MS. SHEETS:  Mr. Meisner, there were a series
  

23   of digital copies of files that were sent over to your
  

24   counsel.  Do -- do you have those files in front of you?
  

25       A.   Yes, I do.
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 1   is that right?
  

 2       A.   That's correct, yes.
  

 3       Q.   Had you seen any version of this document?
  

 4       A.   I have not.
  

 5       Q.   Do you know what this document is?
  

 6       A.   It appears to be -- I mean, it appears to be --
  

 7   to be a side-by-side comparison of what -- maybe some
  

 8   analysis done on the cost of transgender surgery.  But
  

 9   there could -- it also looks like there's -- it's relating
  

10   to some external documents as well that were initially
  

11   embedded in this document that is not coming through here.
  

12   So those -- those documents that were embedded might be in
  

13   the list of -- of -- of the other documents that we have.
  

14   But that's what I'm looking at.
  

15       Q.   Have you ever seen a chart like this one
  

16   comparing how insurers have approached coverage before?
  

17       A.   Yes.  So this is fairly typical of what we would
  

18   do, plan administration would do, is if -- if -- if there
  

19   was going to be some copy change or text change within the
  

20   plan guide, the plan document, we would reach out to our
  

21   medical vendors, and in this case it looks like they
  

22   reached out to the four medical vendors plus Mercer for a
  

23   copy, for some text.
  

24       Q.   And when you say copy what do you mean by that?
  

25       A.   Letters, words, sentence, descriptions, and, you
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 1   know, so -- so this -- this is what -- this is what it
  

 2   looks like to me what's here.
  

 3       Q.   And so when you -- it's fairly typical -- So let
  

 4   me rephrase.
  

 5                 When you reach out to these insurers for
  

 6   copy, words, sentences, what are you looking for
  

 7   specifically?  Like what do those words and sentences mean
  

 8   to the ADOA?
  

 9       A.   So, you know, to -- to use -- I guess so I'm --
  

10   I'm not sure if I -- if I -- I can't really speak to what
  

11   plan administration uses this document for, but this is
  

12   really plan administration's tool to -- to look at various
  

13   text, if you will, and -- and maybe through this is some
  

14   discovery of what the text should look like in our plan
  

15   document.  This is --
  

16       Q.   Okay.
  

17       A.   But, you know, this is -- this is my
  

18   understanding of what they use this document for.
  

19       Q.   Do you typically contribute?
  

20       A.   No.  This -- So this is purely from the four
  

21   insurers and Mercer.  So I -- I wouldn't -- this would
  

22   be -- Going back to our analogy of reaching out
  

23   externally, this is a very good example of what I was
  

24   talking about.  So they reached out externally to the four
  

25   medical and Mercer.
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 1   this analysis at all?
  

 2       A.   Not that I recall, no.  Not at all.
  

 3       Q.   Now, I want to talk about the analysis that you
  

 4   have performed on gender reassignment surgery.  You -- you
  

 5   established that you were not involved in this analysis on
  

 6   Pages 10 and 11.  Were you involved in any gender
  

 7   reassignment surgery analysis --
  

 8       A.   Yes.
  

 9       Q.   -- in 2015?
  

10       A.   Not in 2015, no.
  

11       Q.   What about in 2016?
  

12       A.   No.
  

13       Q.   2017?
  

14       A.   No.
  

15       Q.   I'm -- I -- I've asked you this kind of area
  

16   again, but we're going to move toward what you -- we're
  

17   going to move toward the analysis that you did do on
  

18   gender reassignment surgery for ADOA.  How many
  

19   analysis -- Excuse me.  How many cost analyses have you
  

20   performed for ADOA on the coverage of gender reassignment
  

21   surgery?
  

22       A.   I believe only two.
  

23       Q.   And what were those?
  

24       A.   Those were in 2019.
  

25       Q.   Okay.  And why two separate analyses in 2019?
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 1       A.   Oh, I continued my research and refined my
  

 2   analysis.
  

 3       Q.   Do you remember when the regulation concerning
  

 4   the ACA came down that would have required coverage of
  

 5   gender reassignment surgery?
  

 6       A.   Well, I recall that there was quite a few years
  

 7   that the final rules were to come out about that issue.
  

 8       Q.   And do you remember when those rules were
  

 9   finalized?
  

10       A.   I believe they were finalized in -- I don't --
  

11   No, I don't.  Maybe 2018.  I don't.
  

12       Q.   When you performed your analysis in 2019, the
  

13   first analysis --
  

14       A.   Uh-huh.
  

15       Q.   -- what was the reason for doing the analysis on
  

16   gender reassignment surgery in the first place?
  

17       A.   It was at the request of our attorneys.
  

18       Q.   Do you know why they would have requested you to
  

19   perform the analysis in 2019?
  

20       A.   We were being sued.
  

21       Q.   What was the nature of the lawsuit?
  

22       A.   It was Toomey versus the State of Arizona.
  

23       Q.   So am I hearing correctly the first time that you
  

24   dug in and did an analysis on whether the ADOA should
  

25   cover gender reassignment surgery was in 2019 in response
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 1       Q.   Just going back briefly to the -- the articles
  

 2   that you have cited here, did you do an analysis of which
  

 3   article to rely on when you were citing them as the -- the
  

 4   sole article for the estimation for --
  

 5       A.   I believe -- The second article I believe is from
  

 6   John Hopkins.  And that was based on a federal -- a study
  

 7   of federal employees.  And it looked to be extremely
  

 8   credible to me and very -- It just looked very credible,
  

 9   the study itself.  And the study had been published.
  

10       Q.   Did you look at other studies or articles and
  

11   determine that this was the best one or --
  

12       A.   No.  This looked -- you know, this looked to be a
  

13   very good, credible study to me.
  

14       Q.   So did you -- How did you find this article?
  

15       A.   Yahoo.com.
  

16       Q.   So you got on yahoo.com and you typed in -- Well,
  

17   what did you type in, if you remember?
  

18       A.   I don't.  Maybe transgender cost estimates or
  

19   transgender benefits.  But it -- it turns out that there's
  

20   very little -- very little credible -- in my opinion,
  

21   credible information out there.  And -- and this looked to
  

22   be a study that was at least published and -- and made --
  

23   made publicly to all.
  

24                 The other ones, such as like the
  

25   San Francisco study, was never published.  It did -- The
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 1       A.   Yeah.  I would have never done this analysis.
  

 2       Q.   So if there was no lawsuit against ADOA you would
  

 3   have never done this --
  

 4       A.   Yeah.
  

 5       Q.   -- estimated cost analysis on the coverage for
  

 6   gender reassignment surgery; right?
  

 7       A.   Unless there was a -- you know, here again, if --
  

 8   if there was -- you know, maybe there was a question from
  

 9   the governor's office, or -- or maybe the universities
  

10   would ask us to do this analysis.  I would have done that.
  

11   I would have done exactly what I did here.  But -- but
  

12   this is -- this was from the attorney from -- from last
  

13   year -- or from 2019.  This is why I did this.
  

14       Q.   Which attorney was that?
  

15                 MR. CURTIS:  I'm -- I'm going to state
  

16   that's attorney/client privileged communication
  

17   (indecipherable).
  

18                 THE COURT REPORTER:  Privileged
  

19   communication what?
  

20                 MR. CURTIS:  That that's a privileged
  

21   attorney/client -- attorney/client privileged
  

22   communication that we're not going to get into.
  

23                 THE WITNESS:  I don't remember -- I don't
  

24   remember the individual's name.
  

25                 MR. CURTIS:  You don't need to answer.
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 1       Q.    So, Mr. Bender, you said that the process was
  

 2   similar at Sprouts Farmers Market as well as at Amkor
  

 3   Tech and as at Dial Soap.  Is it fair to say that there
  

 4   is a general process to, you know, facilitating the
  

 5   implementation of a plan change?
  

 6       A.    I would say so, yeah.  Just not any official
  

 7   documented process, but the -- the annual cycle of things
  

 8   that happen, is pretty much the same in most
  

 9   organizations that I've been part of.
  

10       Q.    And when you say there's no official process,
  

11   you mean there's nothing written down anywhere that tells
  

12   you how to go about facilitating the implementation of a
  

13   plan change?
  

14       A.    Not for those organizations, no.
  

15       Q.    Is there anything written down for any
  

16   organization you worked at?
  

17       A.    There are different requirements for the State
  

18   of Arizona.  We're required to, for example, any plan
  

19   changes that are recommended would need to be presented
  

20   to the Joint Legislative Budget Committee, the
  

21   legislature.  So it's just a little bit different, and
  

22   obviously, with the size of the state, there's more
  

23   layers of leadership to consider.
  

24       Q.    So appreciating those differences with respect
  

25   to the ADOA and its health plan, would you say that
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 1   general process includes -- and I'm going to name things
  

 2   and I'd like you to tell me if I'm right -- so would the
  

 3   general process for, you know, assessing a proposed
  

 4   change to the plan include a cost analysis?
  

 5       A.    Yes.
  

 6       Q.    And would it include market analysis?
  

 7       A.    Yes.
  

 8       Q.    What about the impact to members', let's say,
  

 9   health and well-being?
  

10       A.    Yes.
  

11       Q.    Is there anything else it would include?
  

12       A.    Off the top of my head, I can't think of really
  

13   anything else.  But you have to consider all factors,
  

14   so --
  

15       Q.    And to go back, when we were talking about how
  

16   this isn't written down or at least it wasn't written
  

17   down at places you've worked at --
  

18       A.    Right.
  

19       Q.    -- are there general professional standards
  

20   with respect to this process?
  

21       A.    I'm -- I don't know if there are general
  

22   standards.  I know how it's worked everywhere I've been,
  

23   and it's -- it's been sort of the -- what we call it at
  

24   the State is the contribution strategy, sort of lays out
  

25   what are -- what are the benefits going to be and who is
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 1   decision-making?
  

 2       A.    It may be.
  

 3       Q.    But the governor's office is not always
  

 4   involved in the decision making when there's a change
  

 5   that is optional to the plan?
  

 6       A.    Correct.  Anything that would potentially have
  

 7   a significant cost to the plan, we -- we need to consult
  

 8   the governor's budget office.
  

 9       Q.    If something didn't have a significant cost to
  

10   the plan, would you expect the governor's office to be
  

11   involved in the decision making?
  

12       A.    I would say it depends on what it is.
  

13       Q.    And what is it exactly that depends?
  

14       A.    I think is there anything that's, aside from
  

15   the cost, is there -- is there something that the
  

16   governor's office has a particular feeling one way or the
  

17   other about.
  

18       Q.    So you would expect the governor's office's
  

19   position -- when you say "feeling," what do you mean by
  

20   that?
  

21       A.    If anyone has a -- anybody in leadership has a
  

22   particular feeling one way or another.
  

23       Q.    And a feeling one way or another, do you mean
  

24   political position on an issue?
  

25       A.    Could be political, personal views.
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 1   And we need to make decisions each year as to how we're
  

 2   going to spend that money.  And, unfortunately, it sort
  

 3   of ends up in an erosion of benefits for the employees
  

 4   and more cost sharing to the employees.  That's just the
  

 5   nature of this business, unfortunately.
  

 6       Q.    Would the removal of a plan exclusion affect
  

 7   the contribution strategy?
  

 8       A.    It could, depending upon the cost.
  

 9       Q.    At what point would the removal of a plan
  

10   exclusion affect the contribution strategy?
  

11       A.    I can't give you a number.
  

12       Q.    Is there a thre -- is there a ballpark
  

13   threshold?
  

14       A.    There's not a stated threshold that I'm aware
  

15   of, no.
  

16       Q.    What about an unstated threshold?
  

17       A.    I'm not aware of that either.  But I am --
  

18       Q.    Practically --
  

19             I'm sorry, go ahead.
  

20       A.    What I am aware of is that there's insufficient
  

21   funds to manage the plan as it is, and there is not much
  

22   appetite for any additional changes that would increase
  

23   costs.
  

24       Q.    Practically, in your experience working at the
  

25   ADOA, what cost would cause a change to the contribution
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 1   strategy?
  

 2       A.    The biggest focus lately is around specialty
  

 3   medications and how do we handle those challenges.  I
  

 4   mean, you can't watch TV without seeing three ads for new
  

 5   specialty drugs that are coming to the market.  They've
  

 6   become an extremely expensive part of the plan.  That is
  

 7   a focus of ours.
  

 8             We follow recommendations of a pharmacy and
  

 9   therapeutics committee with our pharmacy benefit manager
  

10   with those.  But at some point we're going to have to
  

11   have the realistic conversation of what do we exclude and
  

12   are we going to continue to add everything that comes
  

13   down the pike.
  

14             There are therapies that cost hundreds of
  

15   thousands of dollars a year.  For one person.  And we
  

16   need to make hard decisions as to are we going to
  

17   continue to cover these things, or are we going to put
  

18   limits on them.
  

19       Q.    What are the costs of those specialty
  

20   medications?
  

21       A.    The -- first of all, the definition of what's
  

22   considered a specialty varies from organization to
  

23   organization.  We sort of view it as over 500 or a
  

24   thousand dollars a month or at least our PBM does.  And
  

25   they can go, you know, up to $500,000 a year or more.
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 1             When might the removal -- when might the
  

 2   removal of a plan exclusion not impact the contribution
  

 3   strategy?  And actually, let me clarify, I think we're
  

 4   getting hung up on the word "impact."
  

 5             When might the removal of a plan exclusion not
  

 6   change the contribution strategy?
  

 7       A.    I think it would not change if it were a
  

 8   minimal cost.  And I believe we discussed between, you
  

 9   know, more than $500,000.
  

10       Q.    Oh, okay.  So I think that's -- so if a cost
  

11   were around a million, I think that's where we landed, or
  

12   above, that would impact the contribution strategy?
  

13       A.    That could impact the contribution strategy,
  

14   and it's something noteworthy.
  

15       Q.    It's more likely to impact the contribution
  

16   strategy than not at a million?
  

17       A.    It's more likely at a million than it is at
  

18   500,000.
  

19       Q.    Does the governor's office ever get involved in
  

20   the decision-making process about a plan change before
  

21   you've presented the change to them?
  

22       A.    I can't think of a case like that.
  

23       Q.    So, for instance, if you don't know -- say
  

24   you're -- the network providers come to you with a
  

25   proposed change to the plan, and you don't know the cost
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 1   her on.  Gosh, I can't remember.  It was right when I
  

 2   started.  We had conversations with her on something.
  

 3   I'm sorry, I don't remember.  And I know that she was
  

 4   involved in the discussion in our redesign of our new
  

 5   wellness program, and what the governor's office would be
  

 6   interested in from the perspective of a new vendor and
  

 7   what kind of capabilities they wanted for the wellness
  

 8   program, but my -- my interaction with her is very
  

 9   limited.
  

10       Q.    Have you ever interacted with her with respect
  

11   to the plan's coverage of transgender benefits?
  

12       A.    I have not, no.
  

13       Q.    So I think I understand now, you know, the
  

14   structure of who reports to who.  I'd like to understand
  

15   it better, the decision-making process at the ADOA.  So
  

16   with respect to the plan's exclusion, a change to a plan
  

17   exclusion, a removal of a plan exclusion, which is what
  

18   is at issue in this case, how would you first
  

19   learn -- how would it come to the ADOA's attention a
  

20   proposal about removing a plan exclusion?
  

21       A.    I'm trying to -- could you rephrase your
  

22   question?  I think -- this is not something that happens
  

23   often.
  

24       Q.    Sure.  Well, let me ask you about that.  How
  

25   often does -- is a proposal to remove a plan exclusion,
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 1   how often does that occur?
  

 2       A.    Not very frequently.
  

 3       Q.    Twice a year?
  

 4       A.    No, not even that often.
  

 5       Q.    Once every two years?
  

 6       A.    I'd say that's probably more -- more likely.
  

 7   And, typically, it's done in conjunction with change in
  

 8   law that we have to, you know, cover something in
  

 9   particular.
  

10       Q.    Was the removal of the plan's exclusion of 3-D
  

11   mammography the last plan exclusion you dealt with?
  

12       A.    No, it was the -- the clinical cancer trial.
  

13   And that was something that we had to cover.  3-D
  

14   mammography was more of a change in medical coverage
  

15   guidelines.
  

16       Q.    So what do you mean it -- what do you mean by
  

17   it was a "change in medical coverage guidelines"?
  

18       A.    The vendors themselves determine what is
  

19   considered a medically necessary service.  As I
  

20   mentioned, Aetna was the first organization to make the
  

21   determination that 3-D mammography was an appropriate
  

22   service and not experimental.  They had seen enough
  

23   evidence to determine that that is something that should
  

24   be covered.  And they were covering it on their -- on
  

25   their medical guidelines.  And slowly, but surely, the
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 1   record?
  

 2             MR. WALL:  Sorry, could you take us off the
  

 3   record while we fix this?  And this actually might be a
  

 4   good time to take another break.
  

 5             THE VIDEOGRAPHER:  Off the record at 11:20 a.m.
  

 6             (Recessed from 11:20 a.m. until 11:31 a.m.)
  

 7             THE VIDEOGRAPHER:  Back on the record at
  

 8   11:31 a.m.  Please proceed when ready.
  

 9   BY MR. WALL:
  

10       Q.    So, Mr. Bender, before we went on break, we
  

11   were discussing the most recent changes to plan
  

12   exclusions that you've encountered.
  

13             Do you recall that?
  

14       A.    Yes.
  

15       Q.    And so I think you said the most recent one was
  

16   the clinical cancer trials.
  

17       A.    Yes.
  

18       Q.    And when was that -- when was that change to
  

19   the plan?  Well, let me ask, was the plan exclusion for
  

20   that removed?
  

21       A.    It was, yes.
  

22       Q.    And when was that?
  

23       A.    It was within the last six months.
  

24       Q.    And then prior to that you'd spoke about 3-D
  

25   mammography treatment?
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 1       A.    Right.
  

 2       Q.    And when was that exclusion removed?
  

 3       A.    That was probably two years ago.  Maybe 2019.
  

 4       Q.    And then before that, was there anything
  

 5   else -- was the transgender benefits exclusion the last
  

 6   modification before that?
  

 7       A.    I believe so, yes.
  

 8       Q.    And that was in 2017?
  

 9       A.    Yes.
  

10       Q.    Or, rather, I should say --
  

11       A.    Move forward to 2017, yes.
  

12       Q.    So just to be clear, the plan was changed in
  

13   2017, the transgender benefits covered or excluded were
  

14   changed in 20 -- for the 2017 plan year?
  

15       A.    Correct.
  

16       Q.    So let's take the 3-D mammography as an
  

17   example, for instance.  So there, Aetna came forward and
  

18   said that they're going to start covering 3-D
  

19   mammography.  Correct?
  

20       A.    Right.
  

21       Q.    And then Blue Cross Blue Shields, UHC, and
  

22   Cigna about a year later decided that they were going to
  

23   start covering that service?
  

24       A.    Right.
  

25       Q.    So this was presented to the ADOA how?  How did
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 1   than that, we typically query our health plans to
  

 2   determine, you know, is this a standard service.  And
  

 3   that's all part of that medical director meeting.
  

 4       Q.    Okay.  So the ADOA doesn't affirmatively
  

 5   consider, you know, guideline or standards of care for
  

 6   treatment; it relies on its network providers?
  

 7       A.    Correct.
  

 8       Q.    So once Ms. Medina had collected or did this
  

 9   research for the team, she -- what does she then do with
  

10   it?
  

11       A.    We would have a discussion -- and this is just
  

12   my assumption in how we did this; I don't recall
  

13   specifically -- we would have a discussion as to, you
  

14   know, this is now an appropriate service, according to
  

15   our -- according to our vendors.  It's not necessarily a
  

16   high cost driver.  We present it to our director and the
  

17   decision would be made whether to include or exclude.
  

18             Something like that, where all four programs
  

19   are aligned that this is now a standard course of
  

20   treatment, and it's zero -- you know, limited cost to the
  

21   plan.  That's, I think, a fairly easy decision, and we
  

22   don't necessarily need to run to the governor's office or
  

23   to the director to make those decisions.
  

24       Q.    So where the -- all four network providers are
  

25   aligned, you think it's an easy decision on whether to
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 1   extend coverage?
  

 2       A.    Correct.  That's if -- that's if -- and I'll
  

 3   caveat that with if the cost is reasonable.
  

 4       Q.    So when you say this is a discussion, would you
  

 5   and Ms. Medina have a discussion first?
  

 6       A.    Yes, just to review her findings.
  

 7       Q.    And let me be more specific.  On the 3-D
  

 8   mammography treatment, did you and Ms. Medina have a
  

 9   discussion first about the findings of her research?
  

10       A.    I -- I don't recall -- I presume we did.  I
  

11   don't recall it specifically, but that's typically how
  

12   things happen.  She researches and updates me on what she
  

13   finds.
  

14       Q.    And so once you and Ms. -- once you and
  

15   Ms. Medina have that discussion, do you all form a
  

16   recommendation that you take to the -- to Mr. Shannon or
  

17   did you?
  

18       A.    That's typically how it works, yes.  I don't
  

19   recall specifically in that case.
  

20       Q.    And so when you say "typically," you mean when
  

21   you're assessing whether to remove a plan exclusion, you
  

22   and your team come to a recommendation, and then you take
  

23   that to the benefit services director?
  

24       A.    And not necessarily just removing a plan
  

25   exclusion, which is fairly rare.  But just any -- any
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 1   it as such and it is their recommendation that we -- we
  

 2   include it, so we did.
  

 3       Q.    And the 3-D mammography treatment, that wasn't
  

 4   required by law, was it?
  

 5       A.    Not that I'm aware of, no.  It is a
  

 6   preventative service, and we're required to offer
  

 7   mammograms, but I don't believe that particular type of
  

 8   mammogram is required by law.
  

 9       Q.    So on the 3-D mammography, you don't recall the
  

10   governor's office being involved, but hypothetically say
  

11   they were involved, once the governor's office makes the
  

12   decision, do they then advance that to the JLBC for their
  

13   favorable or disfavorable vote?
  

14       A.    Something on a one-off like that, typically
  

15   not.  The JLBC is more concerned about, since they are a
  

16   budget agency, they're more concerned about things that
  

17   are going to have a material impact to the budget.  And
  

18   the treatment of one mammogram versus another would not
  

19   have a material impact on the budget.
  

20       Q.    What impact did that extension of that
  

21   treatment have on the budget?
  

22       A.    I don't recall.  But I know that the pricing
  

23   was close between 3-D and the standard.
  

24       Q.    Was the additional cost of 3-D mammography
  

25   below a million per year to the plan?
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 1       A.    Correct.
  

 2       Q.    And so you cannot recall whether you made a
  

 3   recommendation that you would, in the ordinary course
  

 4   make, about transgender benefits?
  

 5       A.    In the ordinary course of business, it would
  

 6   have been a bottom-up approach, and this clearly was not.
  

 7   She brought this to us.  So there was obviously some
  

 8   concern by someone somewhere about this program and these
  

 9   specific benefits.
  

10       Q.    And so -- so -- so because this is -- this was
  

11   not a bottom-up approach, you can't remember whether you
  

12   made a recommendation to Ms. Isaacson of whether the plan
  

13   should cover transgender benefits?
  

14       A.    Correct.
  

15       Q.    Now, are those two things connected?  The fact
  

16   that it was not a bottom-up approach and your memory of
  

17   whether you made a recommendation?
  

18             MR. CURTIS:  Objection; form of the question.
  

19             You can answer.
  

20   BY MR. WALL:
  

21       Q.    You can answer, Mr. Bender.
  

22       A.    So can you reask that?
  

23       Q.    Sure.  Are those two things connected, the fact
  

24   that it was not a bottom-up approach, and your memory of
  

25   whether you made a recommendation?
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 1       A.    Are they connected?  I don't really know how to
  

 2   respond to that question.  I --
  

 3       Q.    Well, I do want to be clear, Mr. Bender, is it
  

 4   that you do not remember whether you made a
  

 5   recommendation or you did not make a recommendation to
  

 6   Ms. Isaacson?
  

 7       A.    I do not remember if I made a recommendation.
  

 8   I don't believe I did.  It was clear that this was a
  

 9   sensitive topic.
  

10       Q.    Why was it clear that this was a sensitive
  

11   topic?
  

12       A.    Just in the amount of work that was put into
  

13   it, and we were -- my team was not really included in any
  

14   discussions outside of our office.  We were not included
  

15   in any discussions with the governor's office.  Which
  

16   made me think that this was very sensitive.
  

17       Q.    And your team not being included in any of
  

18   those discussions was out of the ordinary.  Correct?
  

19       A.    As we discussed, yes, for a benefit change or a
  

20   significant benefit issue that this is, it seemed
  

21   unusual.
  

22       Q.    Why was the plan's exclusion of transgender
  

23   benefits a significant benefit issue?
  

24       A.    It's -- well, I -- I know that -- I believe it
  

25   was viewed -- it may have been viewed more along
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 1   political lines, if you will, different ideologies.  And,
  

 2   obviously, in a political environment, that's -- many
  

 3   people consider those things.
  

 4       Q.    Was the plan's exclusion of transgender
  

 5   benefits viewed along political lines?
  

 6       A.    That was my sense, but I don't know for sure.
  

 7       Q.    What was that sense based on?
  

 8       A.    Well, my sense is based on where we were a
  

 9   fairly conservative state with conservative leadership,
  

10   in the legislature and governor, and transgender benefits
  

11   are not necessarily something that's a super important
  

12   factor to many conservatives.
  

13       Q.    And, Mr. Bender, earlier you mentioned that
  

14   there were obviously some concerns about this topic.
  

15   Correct?
  

16       A.    Yes, just in my discussion and interaction with
  

17   Marie Isaacson, it was clearly something that was being
  

18   seriously debated.
  

19       Q.    Did you hear from anyone else about these
  

20   concerns?
  

21       A.    I -- I sensed that our team was well aware that
  

22   this was not necessarily an easy decision.
  

23       Q.    And it wasn't an easy decision because of the
  

24   political considerations around it?
  

25       A.    Correct.  That was my sense.
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 1   are referring to gender reassignment surgery, as well as
  

 2   hormone therapy and counseling in connection therewith.
  

 3   Correct?
  

 4       A.    Correct.
  

 5       Q.    So the network -- so to back up, the ADOA asked
  

 6   the network providers to provide you with a cost-impact
  

 7   analysis; is that right, Mr. Bender?
  

 8       A.    Yes.
  

 9       Q.    And that cost-impact analysis showed that the
  

10   marketplace and industry were going to cover tran --
  

11   gender reassignment surgery, as well as counseling and
  

12   hormone therapy in connection therewith?
  

13       A.    That's correct.  And their estimates were
  

14   varied.  Some gave us an estimate of per employee per
  

15   month cost, additional to our -- our current plans,
  

16   others gave a percentage of cost increase is my
  

17   recollection.
  

18       Q.    So with this information available, the ADOA
  

19   decided to maintain the exclusion on gender reassignment
  

20   surgery.  Correct?
  

21       A.    I don't know that that was the ADOA's decision,
  

22   but that was the decision that was communicated to us to
  

23   implement.
  

24       Q.    If not the ADOA's decision, whose decision
  

25   would it have been?
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 1       A.    Someone up the food chain from ADOA.  I'm not
  

 2   certain who made that decision.
  

 3       Q.    When we're referring to someone up the food
  

 4   chain, to whom are you referring, Mr. Bender?
  

 5       A.    Could be anyone in the governor's office.
  

 6       Q.    Is there anyone else outside of the governor's
  

 7   office who could have made that decision?
  

 8       A.    No.  ADOA bears responsibility for managing the
  

 9   program, and we report to the governor's office, so no.
  

10       Q.    So just to back up a bit.  So once the decision
  

11   was made, Ms. Isaacson informed you of that decision.
  

12   Correct?
  

13       A.    She asked us to -- I'm sorry --
  

14       Q.    I'm sorry, let me clarify.  Once the decision
  

15   was made on whether to continue the plan's exclusion of
  

16   transgender benefits, Ms. Isaacson communicated to you
  

17   that the plan would continue its exclusion of gender
  

18   reassignment surgery, but not counseling or --
  

19             THE REPORTER:  I'm sorry, Mr. Wall, can you
  

20   repeat that, please?
  

21             MR. WALL:  Sure.
  

22       Q.    So once a decision was made on whether the plan
  

23   would continue its exclusion of transgender benefits,
  

24   Ms. Isaacson communicated that decision to you and your
  

25   team.  Correct?
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 1   or deleted the exclusions and absorbed the costs
  

 2   associated with that, for sure.
  

 3   BY MR. WALL:
  

 4       Q.    So if the ADOA had removed the exclusion listed
  

 5   in paragraph 16, would there have been any other question
  

 6   about the ADOA's compliance with Section 1557?
  

 7       A.    From a compliance standpoint, no.  If we
  

 8   voluntarily opted in, there's no compliance issue.
  

 9       Q.    So why didn't the ADOA remove the exclusion for
  

10   all transgender benefits under the plan?
  

11       A.    Can you rephrase?
  

12       Q.    Why didn't the ADOA remove the plan's exclusion
  

13   of transgender benefits, inclusive of gender reassignment
  

14   surgery?
  

15       A.    I believe there are several reasons, one being
  

16   cost and the other being we didn't feel it was required
  

17   for us to include -- or to eliminate the exclusion for.
  

18       Q.    So the ADOA did not remove the plan's exclusion
  

19   of gender reassignment surgery because of cost, and it
  

20   didn't feel it was required to remove that exclusion?
  

21       A.    Those are both reasons.  I think, primarily, is
  

22   we weren't required to, and if we're not required to,
  

23   then we weren't interested in taking on additional costs
  

24   in a plan that's already under water.
  

25       Q.    The ADOA's primary reason for not removing the
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 1   and if you don't understand, you can let me know.  Okay?
  

 2       A.    Okay.
  

 3       Q.    So except when a medically necessary
  

 4   hysterectomy is sought in connection for the treatment of
  

 5   gender dysphoria.
  

 6       A.    It's excluded if it's in connection with a
  

 7   transgender surgery.
  

 8       Q.    So but for being in connection with a
  

 9   transgender surgery, a medically necessary hysterectomy
  

10   would be covered under the plan?
  

11             MR. CURTIS:  Objection; form of the question.
  

12             THE WITNESS:  Correct.
  

13   BY MR. WALL:
  

14       Q.    You can answer.
  

15             Under --
  

16       A.    That's correct.
  

17       Q.    Are you aware of any procedures that are
  

18   medically necessary that are covered -- of any procedures
  

19   that are covered -- uh -- let me restate this.
  

20             Are you aware of any other instances under the
  

21   plan where a medically necessary procedure is covered in
  

22   some instances, but not others?
  

23       A.    Off the top of my head, I'm not aware.
  

24       Q.    Mr. Bender, would you turn for me to Exhibit --
  

25   Tab 1 in this binder, which is premarked as Bender
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 1   different estimates from the four different health plans,
  

 2   and just anecdotally from our actuary as to what he felt
  

 3   our exposure was, based on what he was seeing in the
  

 4   marketplace.
  

 5       Q.    So just to sum up, the ADOA had numerous
  

 6   different estimates of the cost from the various -- from
  

 7   the four network providers?
  

 8       A.    Right.
  

 9       Q.    And also, the in-house actuary, Mr. Meisner,
  

10   had a different calculation of the cost?
  

11       A.    Correct.
  

12       Q.    So now I'm looking at the bottom-most bullet in
  

13   this box on cost, that says, "Based on input from the
  

14   vendors and ADOA's research, ADOA feels it can" safe --
  

15   "it can be safely say if transgender coverage is
  

16   implemented, the cost would be under a dollar per
  

17   employee per month.  Approximately 50 cents per employee
  

18   per month seems to be an agreed-upon amount based on
  

19   ADOA's research."
  

20             Did I read that correctly, Mr. Bender?
  

21       A.    Yes.
  

22       Q.    So appreciating that you saw different
  

23   estimates and a different estimate from Mr. Meisner
  

24   later, would you consider this estimate here to be high?
  

25       A.    A dollar per employee per month, is
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 1   approximately $60,000 [sic] a month, so $120,000 a year.
  

 2   In the overall scheme of the plan, I -- I would not say
  

 3   that that is a high cost.
  

 4       Q.    And if a dollar per month is not a high cost,
  

 5   then you would agree 50 cents per employee per month is
  

 6   also not a high cost?
  

 7       A.    That's right.
  

 8       Q.    When the ADOA is assessing the cost of a
  

 9   particular treatment, does it matter whether it's being
  

10   calculated on a per employee per month basis or a per
  

11   member per month basis?
  

12       A.    I don't know that it necessarily matters.  Both
  

13   of them will get you to sort of an annual cost.
  

14       Q.    And what about calculating as a percentage of
  

15   total plan cost?
  

16       A.    Same.  We know what our annual plan costs, and
  

17   if the recommendations are in various methodologies, we
  

18   can account for that and convert everything to an annual
  

19   total impact.
  

20       Q.    So if you turn now, Mr. Bender, to the fourth
  

21   physical page of this document, Bates number
  

22   AZSTATE.009272.
  

23       A.    Got it.
  

24       Q.    Do you see that bottom box that says
  

25   A-H-C-C-C-S?
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 1       Q.    So there are instances in which the governor's
  

 2   office provides you, ADOA, with language that ends up in
  

 3   the plan change log?
  

 4       A.    Yeah.  There could be instances, and this
  

10:17:57  5   was -- this -- I don't know if this was one of them, but
  

 6   there -- yes, there could be instances.
  

 7       Q.    Do you remember any specific instances?
  

 8       A.    No -- well, it's -- I can say that it was not
  

 9   often that they would give us information unless there
  

10:18:23 10   was something like this kind of situation where there was
  

11   a court case happening that affects our plan.  There
  

12   could have been throughout the -- you know, each
  

13   different plan year, but other than -- so we had this
  

14   instance and -- I'm trying to think of other -- we had --
  

10:18:55 15   sometimes when the ACA would pass things or there was
  

16   changes being made, like, federally and they would
  

17   actually -- they would look at everything.  So like our
  

18   same-sex or domestic partners, they did -- they did for
  

19   the -- the nondiscrimination transgender item and -- I'm
  

10:19:28 20   trying to think if they had feedback on ACA.  I -- those
  

21   are probably the only two.
  

22       Q.    So when you say "they," do you mean the
  

23   governor's office?
  

24       A.    Yes.
  

10:19:45 25       Q.    So would you say that the governor's office
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 1   limitation.  Any experimental -- what's considered
  

 2   experimental or not medically necessary type of services.
  

 3   We have, gosh, lots of exclusions -- sorry, do you want
  

 4   me to name all the exclusions, because there are quite a
  

10:36:15  5   few?
  

 6       Q.    Let me make this easier on both of us.
  

 7       A.    Okay.
  

 8       Q.    So you mentioned experimental.  Would you say
  

 9   cosmetic surgeries also fall broadly under the
  

10:36:31 10   exclusions?
  

11       A.    It does.  I -- I believe -- I would say that
  

12   was a limitation.  So we don't cover cosmetic surgery,
  

13   but we would cover any -- someone that had cosmetic
  

14   surgery, but it went -- it did not go so well, so they
  

10:36:53 15   needed to get it fixed, because it could have been a
  

16   medically necessary situation for, like, an emergency
  

17   type of situation.  So that would have been a limitation.
  

18             So we don't -- we don't cover cosmetic surgery
  

19   for, you know, changing, like, a feature in the face, but
  

10:37:13 20   if there was something happening that was causing medical
  

21   issues, we would cover that to be treated.
  

22       Q.    Would it be fair to say that you don't cover
  

23   cosmetic surgeries, but if it's medically necessary, then
  

24   you do?
  

10:37:34 25             MR. CURTIS:  Objection; form of the question.
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 1   BY MS. SHEETS:
  

 2       Q.    You can answer.
  

 3       A.    Medically necessary, yeah, as deemed by the --
  

 4   the plan with the vendors themselves.  So, yes, if they
  

10:37:47  5   consider it to be medically necessary, then yes.
  

 6       Q.    So if cosmetic surgery is found under the plan
  

 7   to be medically necessary, then it would be covered?
  

 8       A.    Yes.
  

 9       Q.    And experimental surgery, is there any process
  

10:38:06 10   for determining whether that's medically necessary?
  

11       A.    The process wouldn't fall on the plan, the
  

12   process would fall onto the actual medical vendor
  

13   themselves, because they have medical guidelines that
  

14   they follow.  So they have to follow their medically
  

10:38:23 15   necessarily -- so -- excuse me -- their medically
  

16   necessary guidelines to follow it.
  

17       Q.    And if those guidelines are followed and a
  

18   procedure is deemed medically necessary, would it then be
  

19   covered even if it was considered experimental?
  

10:38:51 20       A.    It would if the language said this is
  

21   experimental, or it's not covered unless it's medically
  

22   necessary.
  

23       Q.    So it sounds like the keywords here are "unless
  

24   it's medically necessary"; is that right?
  

10:39:07 25       A.    Correct.  Yes.
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 1       Q.    So moving back to the document here, item 51.
  

 2   So we're going to walk through an example of an
  

 3   exclusion, because I really want to understand how the
  

 4   process works for developing these and changing them.  So
  

10:39:38  5   for item 51, in the "Proposed Change" column, we have,
  

 6   "Remove exclusion as the plan will cover services, if
  

 7   approved by medical management as medically necessary."
  

 8             Do you see that?
  

 9       A.    Yes.
  

10:39:54 10       Q.    And what does that mean?
  

11       A.    So this is for orthognathic surgery or
  

12   treatment.  We had it as an exclusion, but when we remove
  

13   it from the exclusions, if someone were to go get that
  

14   treatment and it was considered medically necessary by
  

10:40:18 15   the medical vendor, then it would be covered.  If it --
  

16       Q.    And -- sorry.  Please complete your answer,
  

17   Ms. Medina.
  

18       A.    If the language stayed, then it would be
  

19   excluded.
  

10:40:34 20       Q.    So if the current language listed under
  

21   "Current Plan Language" stayed for orthognathic treatment
  

22   or surgery, then the exclusion would hold?
  

23       A.    Correct.
  

24       Q.    Is that -- and by the exclusion holding, I mean
  

10:40:57 25   any orthognathic surgery, whether or not it was medically
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 1   necessary, would be excluded from the plan; is that
  

 2   right?
  

 3       A.    Not necessarily.  Our plan does say that we
  

 4   will only cover medically necessary services.
  

10:41:14  5       Q.    So as the current plan language for item 51
  

 6   lists orthognathic surgery before including -- let me
  

 7   back up.
  

 8             As the item 51, "Current Plan Language" stands,
  

 9   orthognathic surgery is excluded under the plan; is that
  

10:41:49 10   right?
  

11       A.    That's correct.
  

12       Q.    Under this "Current Plan Language" for item 51,
  

13   is there an opportunity for someone to prove the
  

14   orthognathic surgery medically necessary?
  

10:42:12 15       A.    Because this is specifically excluded, even if
  

16   it was medically necessary, it would not be covered
  

17   because we specifically exclude it.
  

18       Q.    So under this language, in the current plan
  

19   language for item 51, even if orthognathic surgery was
  

10:42:35 20   medically necessary, it would be excluded under the plan?
  

21       A.    Yes.
  

22       Q.    And just so I understand, feel free to say you
  

23   don't know, if you don't know, but what is orthognathic
  

24   surgery?
  

10:42:53 25       A.    I don't know the full details of it, but I know
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 1   it does have something to do with the jaw and the face
  

 2   and -- and that particular area of -- and dental.
  

 3       Q.    Would it -- like an underbite fall under
  

 4   orthognathic surgery?
  

10:43:16  5             MR. CURTIS:  Objection; form.
  

 6             THE WITNESS:  Yeah, I don't know.
  

 7   BY MS. SHEETS:
  

 8       Q.    That's fine.  But let's say an underbite did
  

 9   fall into orthognathic surgery, if someone needed surgery
  

10:43:31 10   and it was deemed medically necessary for an underbite
  

11   and this current plan language stood, would that be
  

12   covered under the plan?
  

13       A.    No.
  

14       Q.    Let's move on to the proposed plan language.
  

10:44:00 15   So for item 51, it appears to be the same language but
  

16   crossed out in red.
  

17             Do you see that?
  

18       A.    Yes.
  

19       Q.    What does that mean?
  

10:44:12 20       A.    That means that we are removing that language
  

21   from the plan.
  

22       Q.    And if you recall, what does that mean in this
  

23   particular instance, in item 51, to have removed the
  

24   exclusion for orthognathic surgery?
  

10:44:37 25       A.    So that means if someone presented with that
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 1   type of treatment in the next plan year, the 2012 plan
  

 2   year, it would be covered on the plan if it was medically
  

 3   necessary.
  

 4       Q.    And if for some reason under the new plan
  

10:45:05  5   language getting rid of the exclusion for orthognathic
  

 6   surgery, and orthognathic surgery was found to be not
  

 7   medically necessary in the first instance, would the
  

 8   person seeking coverage have an opportunity to appeal
  

 9   that decision?
  

10:45:23 10       A.    Yes, they would.
  

11       Q.    Are you familiar with the appeals process if
  

12   someone is denied coverage?
  

13       A.    Yes, I am.
  

14       Q.    In what capacity?  What is your role in that
  

10:45:51 15   process, if any?
  

16       A.    So the appeals process goes through our
  

17   vendors.  They have the first, second, third -- we have
  

18   three levels of appeal, and they all go through our
  

19   medical plan vendor.  So your first level of -- you get
  

10:46:09 20   three levels, the first two are with the actual appeals
  

21   team at the medical plan.  So an appeals team reviews
  

22   level one, and if it's still denied, then they go to a
  

23   level two and a different appeals team reviews the
  

24   information in the appeal.  And if that's denied, then
  

10:46:31 25   you -- you have a third level, which is an external
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 1   the one involved in doing that.
  

 2       Q.   Why would your assumption be that they were
  

 3   shared with the governor's office?
  

 4       A.   It was for the point of it going up to the
  

 5   legislature for it to pass in the budgeting and all that
  

 6   process that the government goes through.
  

 7       Q.   What types of decisions, if any, were required to
  

 8   be reviewed by the State legislature?
  

 9       A.   I would not be able to clearly tell you that.
  

10   That's up to the government laws.
  

11       Q.   What types of content was usually in the
  

12   presentations that you were preparing to ultimately be
  

13   shared with the State legislature?
  

14       A.   We would put in plan design changes, plan premium
  

15   costs, employer or -- I say employer, but State-funded by
  

16   area -- by the different divisions, plan design structure,
  

17   wellness initiatives.  That's all I recall at the moment.
  

18       Q.   You mentioned plan design changes.  Do you
  

19   remember any changes to the plan that did not involve you
  

20   creating a presentation to be shared with the State
  

21   legislature?
  

22       A.   Not that I can recall today.
  

23       Q.   Did you ever prepare a report or presentation on
  

24   the coverage of transgender benefits?
  

25       A.   I know I -- I did a lot of research and emails
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 1       Q.   Are you familiar with this exclusion?
  

 2       A.   Yes.
  

 3       Q.   Do you remember how you first learned of the
  

 4   exclusion?
  

 5       A.   I believe that only -- when it got brought to my
  

 6   attention was when one of the universities reached out for
  

 7   information on it and so Marie asked me to research it to
  

 8   see if we were being discriminatory in our plan design or
  

 9   not.  And so we had to research it and figure out what the
  

10   rules were and what it would mean.
  

11       Q.   Do you remember which university reached out to
  

12   the ADOA about this exclusion?
  

13       A.   I don't recall.  I get the two mixed up all the
  

14   time.
  

15       Q.   Which two do you mean?
  

16       A.   Is it Arizona State University and -- U of A,
  

17   ASU.  Those two.
  

18       Q.   Is U of A the University of Arizona?
  

19       A.   Yes.
  

20       Q.   And ASU would be Arizona State University?
  

21       A.   Yes.
  

22       Q.   So you think one of these universities reached
  

23   out to Marie Isaacson; is that right?
  

24       A.   Someone reached out from the university to
  

25   someone and Marie reached out to me.  So it got -- I don't
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 1   know what the exact trickle was.  But Marie reached out to
  

 2   our department -- or to our team to look into it.
  

 3       Q.   Do you remember around when Marie Isaacson
  

 4   reached out to your team to look into coverage of this
  

 5   exclusion?
  

 6       A.   It was, I would say, mid to late 2015.
  

 7       Q.   Do you remember how long you had been working at
  

 8   the ADOA when you were first approached about this issue?
  

 9       A.   I would say roughly six months.  Somewhere in
  

10   that range.
  

11       Q.   Now -- Oh, before we move on, do you remember
  

12   learning about the history of how this exclusion first
  

13   came to exist in the ADOA plan?
  

14       A.   I don't recall knowing how it started.  I just
  

15   was looking at does it stay.
  

16       Q.   Did you know how long it had been part of the
  

17   ADOA plan?
  

18       A.   I don't recall that answer.
  

19       Q.   Did it seem like something that had just been
  

20   added, from the conversations you were having?
  

21       A.   I wouldn't be able to infer that.  I don't know.
  

22       Q.   And when Marie Isaacson reached out to your team
  

23   to assess whether the ADOA should maintain this exclusion
  

24   as written in the 2016 plan, what specifically did you
  

25   take her to be asking for?
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 1   benefits was a more sensitive topic?
  

 2       A.   Yes.
  

 3       Q.   What do you remember about conversations you had
  

 4   around this Number 16 exclusion for transgender benefits
  

 5   that make you say it was more sensitive?
  

 6       A.   It definitely was more of a headline-test topic
  

 7   than a vision exam would be.  So it was making sure that
  

 8   we were making the best, most informed decision, and
  

 9   making sure that we had all the information we needed to
  

10   before just kind of making a -- an -- making an answer to
  

11   it.
  

12                 There's also a lot of discussion,
  

13   especially -- we've come a long way in the last whatever
  

14   many years it's been -- on whether it is a actual mental
  

15   health situation or is it an option, is it an opinion, is
  

16   it a choice.  And so there was just a lot more
  

17   controversial discussion around it.  And probably today
  

18   there still is.
  

19       Q.   When you say there were discussions about whether
  

20   the decision to maintain this exclusion affected something
  

21   that was just an opinion or a choice, what do you mean?
  

22       A.   I guess I -- There's a generic, I will say
  

23   overall, I think society-wise on whether it's medically
  

24   necessary to do these steps to actually change your sexual
  

25   orientation or if it's more of a decision that you want to
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 1   it?  And I believe their advice to us at the time was we
  

 2   didn't have to cover it.  That we could and it could be
  

 3   considered medically necessary if we chose to go that
  

 4   route, but it wasn't discrimination if we excluded it.  If
  

 5   we did include it it would be covered under a medical
  

 6   necessity to get done.
  

 7       Q.   So when you previously said there was discussion
  

 8   about whether the need for the transgender benefits
  

 9   covered under Number 16 in the exclusions was a choice or
  

10   an opinion instead of being medically necessary, who was
  

11   having that discussion?
  

12       A.   It was I would say all of the -- the managers
  

13   under Marie and Marie a well [sic] -- as long as -- in
  

14   addition to Mercer and our health plans and asking them
  

15   what -- what it was.  We just -- we aren't educated to
  

16   know and so we were trying to get that information.
  

17                 And I would say the discussion was more of
  

18   the societal discussion of whether it was or not, not
  

19   someone's specific opinion on it.
  

20       Q.   So you testified earlier that it's your
  

21   recollection that resources you typically relied on said
  

22   that these benefits could be considered medically
  

23   necessary if the ADOA chose to cover it.
  

24       A.   They could be considered covered if we chose to
  

25   and people were covering it.  So I guess I should clarify.
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 1   knee-jerk decision and that they have committed to this
  

 2   lifestyle.
  

 3                 MS. SHEETS:  I'd like to propose that we
  

 4   take about a ten-minute break at this point.  Could we go
  

 5   off the record.
  

 6                 THE VIDEOGRAPHER:  Off the record at
  

 7   10:53 a.m.
  

 8                 (Recess.)
  

 9                 THE VIDEOGRAPHER:  Back on the record at
  

10   11:11 a.m.
  

11                 Please proceed when ready.
  

12                 Did she hear me?
  

13                 MR. CURTIS:  We are --
  

14       Q.   BY MS. SHEETS:  Ms. Sharritts --
  

15                 MR. CURTIS:  Oh, sorry.  Go ahead.
  

16       Q.   BY MS. SHEETS:  Ms. Sharritts, would you please
  

17   turn to Tab 28 in your binder.  This has been marked as
  

18   Sharritts Exhibit 28 and in the bottom right-hand corner
  

19   is AZSTATE.151707.  So Ms. Sharritts, this is a chart
  

20   labeled "Transgender Reassignment Surgery."  Do you
  

21   recognize this document?
  

22       A.   It's a format of documents that is familiar to
  

23   me.  I personally can't recall this specific one.
  

24       Q.   Were you shown this document in preparation for
  

25   the deposition today?
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 1       A.   No.
  

 2                 Doesn't mean I didn't see it when I worked
  

 3   there, but I don't recall seeing it.
  

 4       Q.   Would you turn to Pages 10 and 11 of this chart.
  

 5   Do you recognize this section on Pages 10 and 11 that
  

 6   reads "ADOA Analysis"?
  

 7       A.   This looks like a format I would have put
  

 8   together.  I may have done this one.
  

 9       Q.   Do you know whether or not you put this ADOA
  

10   analysis section together?
  

11       A.   I feel like it was me that did this.  It's been a
  

12   long time.  I've done a lot of spreadsheets.
  

13       Q.   If you could turn to Tab 5.  This has been marked
  

14   as Sharritts Exhibit 5 and the Bates reads AZSTATE.006152.
  

15       A.   Yes.
  

16       Q.   Ms. Sharritts, this is an email that you sent to
  

17   Marie Isaacson, copying Michael Meisner.  Subject
  

18   "Transgender Coverage," that attaches what looks to be an
  

19   Excel sheet labeled "Transgender Coverage Analysis."
  

20                 Do you see that?
  

21       A.   Yes.
  

22       Q.   And if you flip to that attachment behind the
  

23   blue slip sheet do you see --
  

24       A.   That was mine.
  

25       Q.   -- do you see what appears to be the same chart
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 1   that was on Pages 10 and 11 of Sharritts 28, the document
  

 2   we previously looked at?
  

 3       A.   Yes.
  

 4       Q.   Does this look to be your work?
  

 5       A.   Yes.  If that's what was attached to this, that
  

 6   is my work.
  

 7       Q.   Does this look similar to Pages 10 and 11 of the
  

 8   Sharritts 28 chart that we previously looked at?
  

 9       A.   Yes.
  

10       Q.   If you flip the page you'll see -- Now, in the
  

11   Excel this is labeled, quote, summary of research.  It's a
  

12   separate tab and it starts [as read]:  From the sources
  

13   quickly available on the internet, most studies --
  

14                 Do you see that?
  

15       A.   Yes.  I do see that.
  

16       Q.   And the rest of that sentence is [as read]:  Most
  

17   studies find that utilization and cost of covering
  

18   transgender hormones, surgery, medication, and/or mental
  

19   health have an immaterial impact on health plans.  Is that
  

20   right?
  

21       A.   Correct.
  

22       Q.   Did you write this summary of research?
  

23       A.   Yes.  This was my research that I did.
  

24       Q.   Do you remember sending this research to Marie
  

25   Isaacson and Michael Meisner?
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 1       A.   Yes.
  

 2       Q.   In the bottom of the summary it states that [as
  

 3   read]:  Utilization estimates range from one to 11 claims
  

 4   per year.
  

 5                 Do you see that?
  

 6       A.   Yes.
  

 7       Q.   Do you remember how you came to that conclusion?
  

 8       A.   I would have to say it's probably in the detail
  

 9   that was in here at the time, (indecipherable) research.
  

10                 THE COURT REPORTER:  I'm sorry, at the time
  

11   something research?
  

12                 THE WITNESS:  Based on the research.
  

13                 I'd have to go back through all my research
  

14   to know where exactly I pulled that from.
  

15       Q.   BY MS. SHEETS:  So I'll give you a minute to look
  

16   back through this summary of research.  Just give it a --
  

17   a read and see if you remember what research led you to
  

18   these conclusions.
  

19       A.   So it looks like I got the one to seven claims
  

20   per year from the San Francisco data.  And at the
  

21   University of California there was an estimated 11 claims,
  

22   so that's probably where I got the one through 11.  That
  

23   was the minimum and the maximum that I had found.
  

24       Q.   How could you be sure that the estimates from
  

25   San Francisco and University of California would be
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 1       A.   Yes.
  

 2       Q.   And do you remember what the conclusion was on
  

 3   the first question of whether or not the ADOA was required
  

 4   to cover transgender benefits?
  

 5       A.   I believe from the documents that we looked at
  

 6   today that Mercer had come back and said that there was
  

 7   not a -- it did not fall under the -- the -- Can't think
  

 8   of the word.  That we weren't required to.  That it wasn't
  

 9   legally required.  That we weren't being discriminatory by
  

10   not covering it, therefore there wasn't a requirement to
  

11   have to.  Things evolved I think, as we saw from that
  

12   email that Marie sent, that HCC or HHS was trying to push
  

13   that that law was clarifying that it was discriminatory.
  

14   I think at the end of the day it was resolved that it was
  

15   a grey area and no one really had a clear answer on yes or
  

16   no.  And we believed, since others were not, it wasn't
  

17   something that was a clear black-and-white we had to do
  

18   it.
  

19       Q.   You say others were not.  Do you mean other state
  

20   plans were not covering transgender benefits?
  

21       A.   Correct.  There were state plans out there not
  

22   covering it.
  

23       Q.   Did Ms. Isaacson -- Let me rephrase.
  

24                 In approaching this analysis where the first
  

25   question was, are we required to cover this or not, is
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 1   that approach unique to this exclusion?
  

 2       A.   No.  Only in the sense that when other things
  

 3   would come up, like dental plans and seeing your dentist
  

 4   every six months, are you required to have that coverage
  

 5   or not, it was more of what's required in the standard
  

 6   treatment in the field.  And we would get that advice from
  

 7   UHC and Aetna and Blue Cross and the other health plans
  

 8   and their physicians on what was typically required and
  

 9   should be done and we should be doing.  This was more
  

10   specific to is it discriminatory to not.  And so, what is
  

11   our legal obligation on the discrimination front on
  

12   whether it's required for discrimination purposes?
  

13       Q.   And when you say this decision on whether or not
  

14   to maintain the exclusion was more specific to whether it
  

15   was discriminatory or not, was that a unique approach in
  

16   deciding coverage?
  

17       A.   Yes.  In my time there.
  

18       Q.   And why do you think there was such emphasis on
  

19   approaching this exclusion with the question of whether
  

20   ADOA was required to cover these benefits?
  

21       A.   Because it was such a grey area and had such a --
  

22   I mean, it was a big topic in society at the time and it
  

23   was a big change to things.  That before we just changed
  

24   something in the State plan and State tax dollars we
  

25   wanted to make sure it was fully understood and vetted.
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 1   And we wanted to make sure we weren't doing something
  

 2   wrong in the plan and discriminating.  If we were, it was
  

 3   an immediate we have to fix it and change it.  If we
  

 4   weren't being discriminatory, then it was more of a
  

 5   discussion on do we feel like it should be covered or not.
  

 6       Q.   When you say that the reason this approach of
  

 7   figuring out what the ADOA was required to cover was
  

 8   because this was a big topic in society at the time, what
  

 9   do you mean by that?
  

10       A.   It was becoming -- I guess the topic itself with
  

11   gay marriage and gay rights and transgenders was something
  

12   that was evolving in society at the time and was becoming
  

13   much more comfortable and much more commonplace than it
  

14   had historically.  And so it was trying to understand
  

15   something that personally I don't understand because I
  

16   don't have those experiences to empathize and understand.
  

17   I do on dental work, so I can empathize and understand on
  

18   those things.  So it was more of trying to really
  

19   understand what was out there and learning about it and
  

20   educating ourselves on it.
  

21                 I think the world --
  

22       Q.   I think --
  

23                 Go ahead.
  

24                 THE COURT REPORTER:  I'm sorry?
  

25                 THE WITNESS:  The world -- the world was
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 1       A.   I would say Michael's approach to most of his
  

 2   analysis, in my opinion, were always kind of extreme.  And
  

 3   so -- or -- I'm trying to think how to say it.
  

 4                 He liked to pull the data that supported
  

 5   his -- his case.  He's an actuary who can pull stats.
  

 6   And -- and you can make stats anything you want them to
  

 7   be.  And in any analysis, not just this one, I think he
  

 8   definitely liked to prove himself correct in his
  

 9   viewpoints.
  

10       Q.   You say that Mr. Meisner would pull stats to help
  

11   his case.  In this scenario what did you take his overall
  

12   case to be on transgender benefits?
  

13       A.   I believe, and I think it was just a -- a gut
  

14   opinion of his, that it would be too costly to the plan
  

15   and it shouldn't be covered.  My analysis showed
  

16   otherwise, and so he really wanted to show that it was
  

17   going to be too costly.
  

18       Q.   And when Mr. Meisner first raised this idea that
  

19   it would be too costly to the plan to cover transgender
  

20   benefits, was that before he had gone back and done
  

21   actuarial analysis?
  

22       A.   I don't know.  I honestly can't remember the
  

23   timing.  I just -- from the mush of time and my
  

24   recollection of this, that was the sense I got, that he
  

25   just felt it was going to be and so he -- I think that's
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 1   why he leaned on the UHC study.  Because that supported
  

 2   him in the fact that it would be really expensive and
  

 3   support in the fact that we should be very, very
  

 4   conservative in the cost analysis just to make sure we
  

 5   were covering ourselves.
  

 6       Q.   Did Michael Meisner have a personal view
  

 7   unrelated to cost on whether transgender benefits should
  

 8   be covered by the ADOA?
  

 9                 MR. CURTIS:  Objection; form of the
  

10   question.
  

11                 You can answer.
  

12                 MS. SHEETS:  You can answer.
  

13                 THE WITNESS:  I honestly don't recall what
  

14   his personal opinion on it is.  If it was said, I don't
  

15   remember.
  

16       Q.   BY MS. SHEETS:  To be clear, you don't remember
  

17   Michael Meisner making any statements about his opinion on
  

18   whether transgender benefits should be covered generally?
  

19       A.   I don't remember if he did.  He may have.  I
  

20   don't recall it.  I -- I couldn't quote to say that he
  

21   did.
  

22       Q.   Did you have the impression that he wanted
  

23   transgender benefits to be covered under the plan?
  

24       A.   I got the impression that it was not something
  

25   that was felt to be necessary in the plan.
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 1   wrong, that the ADOA decided this was a grey area and then
  

 2   moved on to the second question.  So taking aside whether
  

 3   or not they were legally required to cover these benefits,
  

 4   the ADOA considered, as you stated, do we want to?  Should
  

 5   we or should we not cover the benefits?  And I want to be
  

 6   clear that that's the portion of the analysis that we're
  

 7   talking about now.
  

 8                 So in that second part of the analysis, so
  

 9   put aside whether or not it was legally required, what
  

10   factors were considered by the ADOA?
  

11       A.   I would say costs and what the trend of other
  

12   states and public sectors were.
  

13       Q.   Ms. Sharritts, were you -- do you remember
  

14   discussion about coverage of 3D mammography while you were
  

15   at the ADOA?
  

16       A.   I have a vague recollection -- recollection.  I
  

17   can't say that word.  I have a vague memory of that.
  

18       Q.   And do you remember that the ADOA decided to
  

19   cover 3D mammography?
  

20       A.   I believe so, yes.
  

21       Q.   Do you remember that -- There was no legal
  

22   requirement to cover 3D mammography; right?
  

23       A.   Correct.
  

24       Q.   So the ADOA's approach to deciding whether or not
  

25   it would cover 3D mammography is different from the
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 1   defined response.  And over time we all came to accept it
  

 2   and -- and to cover those things.
  

 3                 That's -- I feel like transgender benefits
  

 4   are going to do the same thing.  It's just something new
  

 5   and unknown to a large population of people and it's going
  

 6   to take time for that to evolve to become generally
  

 7   accepted.
  

 8       Q.   We talked about the perception of others
  

 9   generally in society.  And now I want to talk about the
  

10   perception of those people who you were working with at
  

11   the ADOA at the time this decision was made.
  

12                 You were working with Marie Isaacson; is
  

13   that right?
  

14       A.   Yes.
  

15       Q.   Do you remember any conversations with Marie
  

16   Isaacson in which she expressed her personal opinion on
  

17   whether it was necessary to cover transgender benefits in
  

18   her view?
  

19       A.   I don't believe I ever got her personal opinion
  

20   on the topic.
  

21       Q.   Do you remember a conversation with Marie
  

22   Isaacson that Michael Meisner would have been present for
  

23   in your office when Marie Isaacson popped her head in and
  

24   then you told her your view of the ADOA covering
  

25   transgender benefits?
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 1                 MR. CURTIS:  Objection; form of the
  

 2   question.
  

 3                 MS. SHEETS:  You can answer.
  

 4                 THE WITNESS:  I don't specifically recall
  

 5   that.  But I also know I am open with my opinion and so I
  

 6   probably would have shared that I thought the cost was
  

 7   minuscule and it doesn't seem like there's an obvious
  

 8   reason not to cover it other than what the State feels on
  

 9   it.
  

10       Q.   BY MS. SHEETS:  When you say that cost was
  

11   minuscule, can you say more about that?
  

12       A.   From my analysis, it was less than a dollar per
  

13   member for their premium to cover it.  Yes, the cost was a
  

14   lot, but you have 136,000 members that you can spread that
  

15   cost around.  It ended up being less than a dollar,
  

16   potentially pennies, to the plan on a per-person basis.
  

17   So I didn't feel like that was a driver to make a decision
  

18   on.
  

19       Q.   So the cost, as you calculated it, didn't make
  

20   sense to rely on as a driving factor for why not to cover
  

21   transgender benefits; is that right?
  

22       A.   Correct.  And from the other resources, the other
  

23   states I talked to, most of them said it was a negligible
  

24   impact to their plan when it came to cost.
  

25       Q.   What was Marie Isaacson's response to your
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 1   cost factor in that decision and I didn't see why we
  

 2   needed to make a stance on not covering it, when other
  

 3   states had started.  It was, there wasn't really a reason
  

 4   to stop or to not do it.
  

 5       Q.   Why, in your opinion, do you think ADOA decided
  

 6   not to do it?  Not to cover transgender benefits?
  

 7       A.   I don't think they were ready to.
  

 8       Q.   And what do you mean by ready to?
  

 9       A.   Similar -- I think I said before is the state of
  

10   Arizona has not been on the forefront of any major changes
  

11   in things.  We tend to follow and watch what other states
  

12   do first and then we get on board with it.  So I think
  

13   that's just -- they wanted to see more of an adaption --
  

14   adoption of this nationwide before Arizona was going to do
  

15   it.
  

16       Q.   Would you say that this was more of a political
  

17   decision on ADOA's part?
  

18       A.   I don't know how you would define if it was a
  

19   political decision, so I don't want to say yes to that.  I
  

20   think it was more of a -- I don't know.  It was just they
  

21   weren't ready to make that change to the plan.  So I guess
  

22   that would be political.
  

23       Q.   So we can define political, but would you say the
  

24   ADOA saw the decision not to cover or to cover transgender
  

25   benefits as different from, say, dental benefits, because
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 1   this was more of a hot-topic issue?
  

 2       A.   It was something that was not widely accepted at
  

 3   the time.  Dental benefits are widely accepted.  This was
  

 4   not.  And so they weren't ready to take on something that
  

 5   wasn't widely adopted already.
  

 6       Q.   And the decision of states to adopt something
  

 7   that was not universally accepted is political; right?
  

 8       A.   I could see --
  

 9                 MR. CURTIS:  Objection; form of the
  

10   question.
  

11                 THE WITNESS:  I guess you could say that.
  

12       Q.   BY MS. SHEETS:  Would you say that?
  

13                 (Brief interruption off the record.)
  

14                 THE WITNESS:  I didn't say that.
  

15                 Yes, I would -- I guess I would agree with
  

16   that, yes.  It was a -- it was political.
  

17       Q.   BY MS. SHEETS:  So the ADOA's decision not to
  

18   cover transgender benefits was a political one?
  

19       A.   In my personal opinion.
  

20       Q.   In your personal opinion --
  

21       A.   Yes.
  

22       Q.   -- the ADOA's decision not to cover transgender
  

23   benefits was a political one; right?
  

24       A.   Yes.
  

25                 MS. SHEETS:  At this point we're going to
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 1       Q.   -- was a headline topic when you were employed by
  

 2   ADOA; right?
  

 3       A.   It was -- it potentially could have been a
  

 4   headline topic.
  

 5       Q.   It was a sensitive topic; right?
  

 6       A.   It was definitely a sensitive topic.
  

 7       Q.   And it was a controversial topic; right?
  

 8       A.   Absolutely.
  

 9       Q.   And the reason it was, when you were employed by
  

10   ADOA, a sensitive and controversial topic is because it
  

11   was not generally accepted in Arizona whether the coverage
  

12   of -- whether transgender healthcare benefits are
  

13   medically necessary or a personal choice.  Is that a fair
  

14   summary of your testimony earlier?
  

15       A.   I would say that that is a fair summary, yes.
  

16       Q.   And because it wasn't generally accepted in
  

17   Arizona whether transgender healthcare benefits were
  

18   medically necessary or a personal choice, I -- ADOA was
  

19   concerned about how it would be perceived if it provided
  

20   coverage for transgender healthcare benefits; right?
  

21       A.   Correct.  And I -- I would say the ADOA probably
  

22   wouldn't have used the word personal choice.  That's my --
  

23   I don't think it's a personal choice, but it was my
  

24   abbreviation of the thought.
  

25       Q.   Sure.  And the thought is the -- What's the
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1 that.  But in this one it's clearly Marie Isaacson and

2 the plan sponsor.

3      Q   Mr. Brown, what do you understand the Benefit

4 Services Division of the ADOA's obligations under the

5 plan to be as plan sponsor?

6      A   Well, I think we talked about that already,

7 which was to take the plan benefits as designed, get

8 suppliers to make available that capability, the

9 insurance providers, set the rate for which employees

10 need to donate at and then fill the gap with the JLBC's

11 legislative bucket to make the plan work.  And then

12 monitor, collect payments and all of the above.  Right?

13 So, those are the things that got to come together.

14      Q   Do you understand that, as the Benefit Services

15 Division, the ADOA's responsibility as plan sponsor to --

16 among the responsibilities include establishing the

17 policies, interpretations, practices and procedures of

18 this plan and issuing interpretations thereof?

19      A   I guess that would be part of the scope too,

20 yes.

21      Q   And so, just to be clear, you agree that would

22 be part of the work of the Benefit Services Division as

23 plan sponsor of the plan?

24      A   Specifically restating those set policy -- what

25 other elements did you say?
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1      Q   Establishing the policies, interpretations,

2 practices and procedures of this plan, issuing

3 interpretations thereof.

4      A   Yes.

5      Q   Would that --

6      A   I don't know about the interpretations thereof.

7 But, yes, the policy and that would be part of their role

8 to do that as well.

9      Q   Would turn to Page 75 of this document, Exhibit

10 2 that we're in, ending in Bates No. 010169.

11      A   Got it.

12      Q   And I'm looking -- and this is Article 13,

13 Administration.  I'm looking under Section 13.1, Plan

14 Sponsor's Responsibilities, and specifically Item 2.  Do

15 you see that?

16      A   Yes.

17      Q   Do you see that it states that among the plan

18 sponsor's responsibilities are "establishing the

19 policies, interpretations, practices and procedures of

20 this plan and issuing interpretations thereof"?

21      A   Yes.

22      Q   And do you have any reason to doubt that the

23 Benefit Services Division of the ADOA as plan sponsor,

24 that that was among its responsibilities?

25      A   I think this makes it clear it's part of their
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1 responsibility.

2      Q   And also I'm looking -- and would that include,

3 then, decisions on whether to maintain or remove a plan's

4 exclusion?

5      A   I suppose so.

6      Q   When you say "suppose so," are you agreeing,

7 Mr. Brown, or do you have reason to doubt that?

8      A   Well, I don't know if -- I mean, I think legal

9 needs to be part of -- I mean, the Benefit Services can't

10 just make up all the rules and what they want to do.  I

11 think they also have some rule and law boundaries that

12 have been put around their role, and legal would have

13 need to buy off on that kind of stuff.

14          So, they don't have cart blanche to do whatever

15 they want, if it's written in the rules otherwise.  I

16 haven't seen the rules.  I'm just saying they don't --

17 they have limits around what they can do, perhaps, is

18 what I'm saying.

19      Q   What rules are you referring to, Mr. Brown?

20      A   No specific rule.  I know that each division

21 would have rules about what is required for them to

22 execute their performance of their role.

23      Q   Would these rules be written down anywhere?

24      A   Should be.  I don't know where they would be.

25      Q   Have you ever seen these rules for the Benefit
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1               THE WITNESS:  There that's better.  Yes.

2 BY MR. WALL:

3      Q   Great.  So, as you can see here, this is

4 Article 9 of the 2015 EPO Plan document, Exclusions and

5 General Limitations.  And in particular, I'm reading that

6 very first section, 9.1; Exclusions and General

7 Limitations, which reads:  "Any services and supplies

8 which for not described as covered or are specifically

9 excluded in any other Article in this plan description

10 are excluded.  In addition, the following are

11 specifically excluded services and supplies."

12          Do you see that?

13      A   Yes.

14      Q   And do you see what follows is a numbered list?

15      A   Yes.

16      Q   All right.  We're going to go back to Page 69,

17 and look at number, what is 16, on this list.

18          So, I'm reading at exclusion No. 16, in the

19 2015 EPO Plan document:  "Transsexual surgery including

20 medical or psychological counseling and hormonal therapy

21 in preparation for, or subsequent, to any such surgery."

22          Did I read that accurately?

23      A   Yes.

24      Q   Does this language in exclusion 16, comport

25 with your understanding of the plan's exclusion of
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1 transgender benefits in 2015, when you began as the

2 director of ADOA?

3      A   I didn't have any conversation or knowledge of

4 this topic in 2015, when I started at DOA.  My first

5 introduction was in the introduction of the claim from

6 Marie, more mid 2016, where she talked about these three

7 terms.  The first time I'd known that this was an issue

8 within the state.

9      Q   So to clarify, Mr. Brown, you didn't know about

10 this exclusion when you started as director in

11 September 2015 --

12      A   Correct.

13      Q   -- correct?

14      A   Yes, correct.

15      Q   But at some point in 2016, you spoke with

16 Ms. Isaacson and she informed you that the plan contained

17 this exclusion, correct?

18      A   Yes.

19      Q   All right.  So, for purposes of our

20 conversation, when I refer to transgender benefits going

21 forward, I'm going to be referring to this particular

22 definition or variations thereof, as we'll see in later

23 plan documents.  Okay?

24      A   Okay.

25      Q   Now, do you recall, Mr. Brown, whether this
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1      Q   Is this your first time learning that someone

2 at the ADOA did an analysis of the potential cost of

3 covering transgender benefits, such as this, and with

4 these results?

5      A   Yes.

6      Q   Would you consider an average annual cost of

7 $130,000 to $582,000, or .02 percent to .08 percent, of

8 the then 71 million estimated medical cost to the plan to

9 be significant?

10      A   From a raw cost standpoint, that is not a

11 significant increase.

12      Q   And would you consider the $0.17 to $0.77

13 increase in cost per month, per employee, to be

14 significant?

15      A   No.

16               MR. WALL:  Would you, Mr. Villa, now open

17 up what is labelled Tab 37B, in the electronic record

18 circulated before the deposition.

19          (Whereupon, Mr. Villa complied

20           with the request.)

21               MR. WALL:  And I would ask the Madame

22 Reporter to mark this down at Exhibit 14.

23          (Exhibit 14 marked for identification.)

24               MR. WALL:  And I will represent that the

25 Bates Number for this document, although it's not stamped
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1           UNITED STATES COURT OF APPEALS
2                FOR THE NINTH CIRCUIT
3 ------------------------------------------------x
4 No. 21-71312
5 ------------------------------------------------x
6 In re: STATE OF ARIZONA; et al.,
7
8 STATE OF ARIZONA; et al.,
9           Petitioners,
10 v.
11 UNITED STATES DISTRICT COURT FOR
12 THE DISTRICT OF ARIZONA, TUCSON,
13           Respondent,
14 RUSSELL B. TOOMEY; et al.,
15           Real Parties in Interest.
16 ------------------------------------------------x
17                    Oral Argument
18                   March 10, 2022
19
20
21
22 B E F O R E :
23 HON. PAUL J. WATFORD
24 HON. RICHARD A. PAEZ
25 HON. RICHARD CLIFTON
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1           MR. BERG:  May it please the Court.
2 I'm Timothy Berg of Fennemore Craig, representing
3 Petitioner, State of Arizona, Andy Tobin, and
4 Paul Shannon.
5           The issue presented here is whether the
6 Petitioners waived their attorney/client
7 privilege by stating in answers to
8 interrogatories that they consulted Counsel with
9 respect to the policy at issue here, by
10 identifying those Counsel, and by identifying
11 attorney/client privileged documents, but not
12 disclosing the contents of the communications or
13 documents, or raising an advice of counsel
14 defense.  The answer has to be no, there has been
15 no waiver here, and the District Court committed
16 clear error.
17           As then-Judge, later Justice Ginsburg
18 stated in United States versus White, implied
19 waiver in sum is not appropriately invoked when a
20 client has gone to an attorney in good faith,
21 seeking an opinion as to the legality of certain
22 conduct in an area where legal boundaries may be
23 difficult for the layman to discern.  I think the
24 clear lesson of the White case is, simply because
25 someone says, I didn't have intent to commit a
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1 crime, or I didn't have intent to discriminate,
2 and as part of the discovery they reveal that
3 they talked to their lawyer, that isn't a waiver
4 of the attorney/client privilege.  It takes
5 something more.  Again, as Justice Ginsburg said,
6 it has to be specific -- then-Judge Ginsburg,
7 pardon me said it has to be specific in a
8 positive waiver, and that hasn't happened here.
9           HON. MIDDLE:  Can I change the facts
10 here just -- only slightly?  What if the
11 Plaintiff sues, says, you know, we've
12 discriminated against us in not providing this
13 coverage, and you -- your clients say, well, the
14 reason we didn't provide the coverage has nothing
15 to do with discrimination?  We consulted with our
16 lawyers, and they told us the law prohibited us
17 from offering that coverage.
18           MR. BERG:  Well, I think, Your Honors,
19 if what we say is, we didn't have bad intent here
20 because we relied on the advice of our lawyers in
21 deciding we didn't have bad intent, that is a
22 waiver.  But that isn't what happened here.
23           HON. PAUL WATFORD:  Okay.  And, just to
24 stop --
25           MR. BERG:  Okay.
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1           HON. PAUL WATFORD:  -- that is, though,
2 what the District Court thought you had done.  Is
3 that right?
4           MR. BERG:  Yes.  But I think the
5 District Court is in error, and I think --
6           HON. PAUL WATFORD:  Okay.
7           MR. BERG:  -- this is something this
8 Court can decide itself de novo, because you have
9 in front of you the materials the District Court
10 looked at, the interrogatory answers.
11           HON. PAUL WATFORD:  Right.
12           MR. BERG:  Unlike a typical case, where
13 we might put a witness on and there's a
14 credibility issue, this Court has in front of it
15 the specific interrogatory answers the District
16 Court relied on --
17           HON. PAUL WATFORD:  Right.
18           MR. BERG:  -- in concluding there was a
19 waive.  So, it seems to me, what you have in
20 front of you isn't a fact question.  You have a
21 legal question of whether those interrogatory
22 answers are sufficient to create a waiver.
23           HON. PAUL WATFORD:  Okay.  So, why is
24 what happened here different from the
25 hypothetical I posed?
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1           MR. BERG:  Because we didn't say, we
2 had no intent here.  Our lawyers told us we could
3 do this legally, and therefore, we thought it was
4 legal.  What we said is, we had no intent.  We
5 were asked, what are the reasons that you did
6 this?  We said, well, we talked to our lawyers,
7 and we also had cost concern and cost containment
8 issues.  It is different.
9           I think that the attorney/client
10 privilege is important, and drawing this line is
11 really important.  And it may seem subtle, but I
12 think there's a significant difference between
13 saying, I talked to my lawyer.  I had no intent
14 to discriminate.  I looked at other things, which
15 is true here -- again, the record reflects that
16 our client went out to its insurance brokers, it
17 gathered legal opinions from legal periodicals,
18 it did all sorts of other things other than just
19 talk to its lawyers -- and say, we had no
20 malintent, and saying, the reason I can prove I
21 didn't have discriminatory intent here is that I
22 talked to my lawyer, and my lawyer told me it was
23 legal to do this.  And that isn't what happened
24 here.
25           And that's the kind of defense that I
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1 think, if you found in the White, case would be a
2 waiver.  Just, again, Judge Ginsburg in that case
3 makes the distinction between saying, generally,
4 I had no -- I think in that case, it was intent
5 to commit a crime rather than discriminatory, but
6 I had no mis intent, and oh, by the way, part of
7 what I did was walk to my lawyer, and saying, the
8 reason I can defend and I didn't have mis intent
9 is I relied on the advice of my Counsel in making
10 this decision.  And because I relied on advice of
11 counsel, the Court can't find that I had bad
12 intent.
13           HON. PAUL WATFORD:  So, the reason I
14 put the hypothetical the way I did is that I'm
15 not sure I see a huge difference between what you
16 actually said.  So, instead of saying, we
17 consulted with our lawyers, and we were told it's
18 prohibited to offer this coverage, when asked,
19 give us the reasons why you didn't offer the
20 coverage, you say, well, we consulted with our
21 lawyers, and they told us we didn't have to.  And
22 that's our reason, and that's why there's no
23 discrimination, because they told us we didn't
24 have to offer it.  And it seems to me, isn't it
25 just half-dozen of one and six of the other?
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1           MR. BERG:  Your Honor, Your Honor,
2 you've taken it a step further than I think the
3 interrogatory answer does.
4           HON. PAUL WATFORD:  Okay.
5           MR. BERG:  We have not said -- the
6 interrogatory answers said, what considerations
7 did you take into account in deciding not to
8 offer this?
9           HON. PAUL WATFORD:  It said, what are
10 the reasons why you didn't.  Okay?
11           MR. BERG:  Right.
12           HON. PAUL WATFORD:  So, and one of the
13 reasons given --
14           MR. BERG:  One of them was, we talked
15 to our -- we talked to our lawyers --
16           HON. PAUL WATFORD:  -- and they told us
17 we didn't have to do it.
18           MR. BERG:  Okay.  That isn't what the -
19 - I don't think that's what the interrogatory
20 answer says, Your Honor.
21           HON. PAUL WATFORD:  Okay.  Well, let's
22 look at the interrogatory.  Pull it up and you
23 can quote it to me.
24           MR. BERG:  Let me -- I don't think I
25 have the exact words of the interrogatory answer
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1 in front of me.  I have it back over there.  But
2 I don't believe we said, and therefore, we didn't
3 do it.  I think we said, we talked to our lawyer,
4 we -- and we were told -- you're right -- we were
5 told it was not legally required.  We also looked
6 at cost containment and cost (indiscernible).
7           HON. PAUL WATFORD:  Right.  Two
8 reasons.
9           MR. BERG:  Again -- okay.
10           HON. PAUL WATFORD:  You gave two
11 reasons, and that's why you said there was no
12 discrimination.
13           MR. BERG:  But -- but no, that -- there
14 is -- you're making a -- you're making a step
15 we're not making.
16           HON. PAUL WATFORD:  Okay.
17           MR. BERG:  What we said is, this is why
18 we did it.  We haven't said, those reasons in and
19 of themselves aren't discriminatory.  Again, we
20 relied on our lawyer's advice in deciding we
21 could legally do this, and therefore, we had no
22 malintent.  Plaintiff is still entitled to prove
23 that our intent was bad or that -- or if they can
24 prove without intent that we've discriminated in
25 some way, they can do that.
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1           The defense -- because the
2 attorney/client privilege is so important, I
3 think the Court has to be careful in how broadly
4 you read waivers.  And to me, if you read the
5 White case, if you read the other cases in the
6 circuit, the -- what a client does to waive the
7 defense is to say, you can't find me guilty, or
8 you can't find me liable, because I relied on my
9 lawyer's advice.  And that isn't what --
10           HON. RICHARD CLIFTON:  Are you saying
11 that there was no reliance on the Counsel's
12 advice?
13           MR. BERG:  What I'm saying, Your Honor,
14 is that the interrogatory response doesn't
15 reflect --
16           HON. RICHARD CLIFTON:  Other question.
17           MR. BERG:  Okay.
18           HON. RICHARD CLIFTON:  What is the
19 State's position as to whether or not it relied
20 upon advice of counsel?  Would it disclaim
21 reliance upon advice of counsel as a defense?
22           MR. BERG:  I think it would disclaim
23 reliance on advice of counsel as a defense, Your
24 Honor, yes.  If you're asking me, what did the
25 State consider, I think the interrogatory
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1 reflects that we talked to our lawyers, we talked
2 to insurance brokers --
3           HON. RICHARD CLIFTON:  Let me be more
4 focused --
5           MR. BERG:  Okay.  I'm sorry.
6           HON. RICHARD CLIFTON:  -- because I
7 don't want to lose all your time.  What role does
8 advice of counsel play in this case, from your
9 perspective?
10           MR. BERG:  I don't think it plays any
11 role unless we raise advice of counsel as a
12 defense, and we haven't done that.  So --
13           HON. RICHARD CLIFTON:  And are you
14 prepared to disclaim raising advice of counsel as
15 a defense?
16           MR. BERG:  Yes, Your Honor, we are.  We
17 are not sitting here, saying -- we are not saying
18 to the Court -- obviously, the issue before this
19 Court is privilege and not liability for whether
20 or not the plan is invalid.  But I think what we
21 are saying is, no one is claiming we -- that
22 advice of counsel is a defense to the underlying
23 claim here, which is of course what is not in
24 front of the Court today.  What's in front of the
25 Court today is a privilege question and a
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1 mandamus question.
2           HON. PAUL WATFORD:  Okay.  So, I think
3 that's helpful, but let me -- and we'll have to
4 ask your opponents and see what they say about
5 this.  But as I understand, what you're saying is
6 that you've provided these interrogatory
7 responses.  You're saying that the District Court
8 and the Plaintiffs misinterpreted what you were
9 trying to say there.  And you're saying now, to
10 the extent that any of you all thought that we
11 were trying to raise some kind of an advice of
12 counsel defense, we are not doing so.  We are,
13 you know, assuming this case were to go to a jury
14 or whatever, we are not going to be arguing that.
15 And I guess, if we or the District Court were to
16 hold you to that, then there'd be no reason for
17 them to get access to these documents?  Is that
18 what you're saying?
19           MR. BERG:  Correct, Your Honor.
20 Exactly.  That's precisely the argument we're
21 making.
22           HON. RICHARD PAEZ:  Is that what you
23 told the District Court?
24           MR. BERG:  Your Honor, I believe so.  I
25 was not --
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1           HON. RICHARD PAEZ:  But did you tell
2 the District Court you were not going to rely on
3 a advice of counsel defense?
4           MR. BERG:  I don't -- I do not believe
5 -- I don't know the answer to that question.
6           HON. RICHARD PAEZ:  So, why -- how can
7 we say that the District Court clearly erred?
8           MR. BERG:  Because --
9           HON. RICHARD PAEZ:  This is a -- you
10 know, mandamus, we don't go around issuing writs
11 of mandamus against the District Court very
12 often.  They have to -- there has to be clear
13 error.  There has to be, you know, a case that
14 they've just disregarded.  It's pretty tough.
15           MR. BERG:  It would be my position,
16 Your Honor, that the interrogatory answers, even
17 without the concession I just made -- and I'm
18 sorry I hit the microphone; I know I'm not
19 supposed to touch it.  Even if -- even without
20 the concession that I just made in response to
21 Judge Clifton, it is still clear we were not
22 raising an advice of counsel defense, and the
23 Court's finding that we were is a clear legal
24 error, based on what's in the interrogatories.
25           HON. RICHARD PAEZ:  It's a legal error,

Page 12

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 4:19-cv-00035-RM-LAB   Document 323-2   Filed 10/26/22   Page 50 of 87



1 or a factual error?
2           MR. BERG:  Legal error.  I think it's -
3 - I think the question here is whether what is in
4 these interrogatory answers is sufficient as a
5 legal matter --
6           HON. RICHARD PAEZ:  I thought you -- I
7 thought one of the bases for the District Court's
8 ruling was that they found a waiver by
9 implication.
10           MR. BERG:  Yes, Your Honor.  And the
11 waiver by implication would be if we'd raised an
12 advice of counsel defense.  That is -- that is
13 waiver by implication.
14           HON. RICHARD PAEZ:  Well, I mean, you
15 didn't raise it in your answer.
16           MR. BERG:  Well, Your Honor, if we
17 raised it in these interrogatory answers, that
18 would be a waiver by -- I think an explicit
19 waiver would say, we're waiving our
20 attorney/client privilege.  Nobody suggests we
21 did that.  Nobody suggests we disclosed the
22 content of attorney -- or at least the District
23 Court didn't find we disclosed the content.
24           What it found was an implied waiver,
25 based on its interpretation of these
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1 interrogatory answers as legally meeting the
2 provisions of an advice of counsel defense.  And
3 our position is, they do not do that, that if you
4 read the interrogatory answers, we are not
5 saying, we are relying on advice of counsel as a
6 defense in this case, and we're waiving our
7 attorney/client privilege by doing so.  It simply
8 isn't here.
9           HON. PAUL WATFORD:  Well, it took me a
10 little while, but I have it in front of me.
11           MR. BERG:  Okay.
12           HON. PAUL WATFORD:  So let me just
13 quote it and make sure you're on board with this.
14 So, Interrogatory Number 1 -- let's forget about
15 4 and 7.  Those other ones didn't seem --
16           MR. BERG:  Okay.  I agree with Your
17 Honor, the key one is 1.
18           HON. PAUL WATFORD:  Okay.  So,
19 Interrogatory 1 asks you to identify and describe
20 all reasons why the plan excludes coverage for
21 gender reassignment surgery.  And then, what your
22 clients say is, the State of Arizona's self-
23 funded health plan excludes coverage for gender
24 reassignment surgery because the State concluded
25 under the law that it was not legally required to
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1 change its health plan to provide such coverage
2 under Title 7, blah, blah, blah.  And then,
3 later, you say, hey, by the way, that legal
4 advice we got is privileged.
5           MR. BERG:  Yeah.
6           HON. PAUL WATFORD:  So, that seems to
7 be -- okay, well, you respond to that, then.
8 That's what you said.
9           MR. BERG:  Okay.  To me, that is not
10 saying, we are defending based on that advice of
11 counsel, and we're arguing we didn't have intent,
12 based on the fact we got advice from our counsel
13 on that.  And that is what I'm suggesting to you
14 in light of the United States versus White would
15 be required to be a waiver here.  It takes
16 something more than us saying, we talked to our
17 lawyers about this, and one of the reasons we
18 took into account in making our decision was that
19 we talked to our lawyers.
20           If we had said, you cannot prove we had
21 intent here because we went and talked to our
22 lawyers, and they told us it was legal, and we
23 went ahead and did it anyway, that would be an
24 advice of counsel defense.  That would be
25 sufficient to be an implied waiver.  That would
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1 permit the discovery order here.
2           HON. RICHARD PAEZ:  To prevail, do the
3 Plaintiffs have to prove intent?
4           MR. BERG:  I think, Your Honor, that
5 certainly, on at least some of their theories,
6 they do.  I do think intent is an issue here.  I
7 wouldn't quarrel with that proposition.  But I
8 don't think that what we -- I don't think that
9 that interrogatory answer says we have a defense
10 to intent based on advice of counsel, and I think
11 that's what it would need to do.
12           HON. RICHARD PAEZ:  So, what would one
13 of your witnesses say, just that they determined
14 that it wasn't -- it wasn't illegal?
15           MR. BERG:  Deposition testimony was
16 taken, Your Honor.  In this case, it was
17 deposition testimony of people who did not have
18 the ability to waive the privilege.  They don't
19 have the authority to waive the privilege.  I
20 think frankly, one of the reasons the District
21 Court focused on the interrogatory responses is
22 that, if you get into the deposition testimony,
23 you have to worry about whether a former employee
24 can, at a time of a deposition when she no longer
25 works for our client, waive their privilege.  And
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1 so, I think that's why the focus here was on the
2 interrogatory answers, Your Honor.
3           HON. RICHARD PAEZ:  I don't think that
4 answers my question.
5           MR. BERG:  Okay.  I believe if you look
6 at the -- if you look at --
7           HON. RICHARD PAEZ:  What would a
8 witness say on the stand about intent or about
9 counsel?  Would they --
10           MR. BERG:  Oh, I --
11           HON. RICHARD PAEZ:  Is it your -- does
12 your concession mean that no witness is going to
13 get up there and say, we consulted with a lawyer?
14 That's not going to be -- you're not going to do
15 that.
16           MR. BERG:  I think what my concession
17 means is no witness is going to get up there and
18 said, because we had legal advice that we could
19 do this, we didn't have the intent.  What they're
20 going to get up and say is, we looked at a whole
21 bunch of things, and here was what we decided to
22 do, and one of the reasons was cost containment.
23 And one of the reasons is, when we looked at all
24 this stuff, including stuff from our insurance
25 company and outside periodicals, we didn't think
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1 we had to cover them, and we didn't think we had
2 bad intent.
3           But that's not, in my -- again, I think
4 if you read the White case, a waiver, even an
5 implied waiver, has to be positive and specific,
6 and we don't get there here.
7           HON. RICHARD PAEZ:  Okay.
8           MR. BERG:  I'd like to save a little
9 bit of time for rebuttal, if I may, Your Honor.
10 Thank you.
11           HON. PAUL WATFORD:  We'll make sure you
12 have time for rebuttal.
13           MR. BERG:  Okay.
14           HON. PAUL WATFORD:  Okay.  Let's hear
15 from Counsel for the Respondent.
16           MR. BERG:  I'll just get out of your
17 way here.
18           MR. WALL:  Good morning, Your Honors.
19 May it please the Court, Jordan Wall, Wilkie Farr
20 & Gallagher, on behalf of the real party in
21 interest, Dr. Russell B. Toomey.  Thank you for
22 this opportunity to be heard.
23           As the Court has noted, a petition for
24 a writ of mandamus is indisputably a drastic and
25 extraordinary remedy that is granted in the case
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1 of extraordinary causes involving exceptional
2 circumstances.  As this Court has consistently
3 recognized, and including in in re Van Dusen,
4 this is not an instance where the mandamus is
5 warranted because it is not a case of
6 extraordinary circumstances.  Yes, Your Honor?
7           HON. PAUL WATFORD:  Yeah, yeah, and you
8 -- I don't want to cut off the rest of your
9 argument, but maybe can you just respond, like,
10 the concession you just heard on -- from the
11 lectern today?  That's good enough, not good
12 enough?  Tell us your response to that.
13           MR. WALL:  Your Honor, it's not good
14 enough, and it was not an argument that was
15 presented to the District Court, and I think
16 there are several reasons for that.  Backing out,
17 the Petitioners claim that it is all focused on
18 Interrogatory Number 1 is plainly incorrect.  The
19 record is replete with instances in which the
20 Petitioners put forward affirmatively the advice
21 of counsel.  You can look -- we've already
22 discussed Interrogatory Number 1, which they were
23 responding to the question as to, why do you
24 maintain the exclusion?  And the answer, that we
25 reached a legal conclusion that we were not
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1 required to provide such care, and the legal
2 advice we received on this --
3           HON. PAUL WATFORD:  Okay.  Right, we
4 just went through that.  And so, then, your
5 opponent stands up and says, to the extent there
6 was any confusion on that, I'm going to clear it
7 up right now.  We were not trying to interject
8 the advice we got from our lawyers, and we are
9 not going to interject, going forward, the advice
10 of our lawyers as a defense to the -- you know,
11 the intent element of your claims.  Why doesn't
12 that eliminate the need for you now -- as a
13 matter of fairness, because that's the basis on
14 which the District Court ruled -- why doesn't
15 that eliminate the need for you to get access to
16 these privileged documents?
17           MR. WALL:  Well, Your Honor, because
18 the involvement of Counsel here has now become a
19 factual point in the case.  And so, even though
20 Petitioners have disclaimed that they will rely
21 on this, it is the burden of Dr. Toomey to
22 establish an evidentiary record refuting their
23 defense.  For instance, in response to
24 Interrogatory Number 4 and Number 7, which I
25 heard Your Honor say you didn't think mattered, I
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1 would point to Petitioner's own cases, Hernandez
2 versus Canyon.  They have miscited those for
3 different reasons about, you know, a blanket
4 waiver of --
5           HON. PAUL WATFORD:  Can I tell you why
6 I don't think those are relevant?  It's because
7 they're just -- you asked them questions that
8 they have to give truthful answers to.  Tell us
9 all the people you consulted with.  Okay, well, I
10 can't lie and not mention my lawyer, so you can't
11 possibly predicate a waiver of attorney/client
12 privilege on a truthful -- you're just asking for
13 truthful factual information.  If the person
14 doesn't intend in the litigation to interject
15 advice of counsel as any kind of defense, the
16 mere answering your question truthfully can't be
17 a waiver.  That's why I just think you've got to
18 put everything on the response to Interrogatory
19 Number 1, right?
20           MR. WALL:  And I understand your point,
21 Your Honor.  And what I would say is that the
22 Petitioners fundamentally misunderstand the
23 nature of an implied waiver in the at-issue
24 doctrine.  As the Court established in Chevron
25 Corp v. Pennzoil, what undergirds the at-issue
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1 doctrine is the fairness principle.  By putting
2 forward the advice of counsel both in
3 Interrogatory Number 1, but also noting the
4 involvement of counsel in the decision making
5 here at Interrogatory Number 4, these are issues
6 of fact that now Dr. Toomey needs to establish an
7 evidentiary record on.  In Hernandez, what the
8 Court noted was that the involvement of counsel -
9 -
10           HON. RICHARD CLIFTON:  Well, let me --
11 why?  I mean, if the question of whether this
12 constitutes discrimination is a legal question as
13 to which advice of counsel you have to assume
14 happened.  If they thought that they had to, they
15 presumably would have provided the coverage
16 that's being sought.  But the Court's going to
17 decide whether the law requires the provision of
18 that coverage, and the Court, to be polite about
19 it, really doesn't care very much about what the
20 advice of counsel some years before was.  So, why
21 does it matter?  Is the advice of counsel really
22 an issue in the underlying case?
23           MR. WALL:  Your Honor, I think it
24 matters for two reasons.  The first is because
25 the advice of counsel is the stated reason why
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1 the government has maintained this --
2           HON. RICHARD CLIFTON:  You have to
3 assume that's the case.  I mean, even if they had
4 never mentioned lawyer, I think you would accept
5 that if they'd been told by their lawyers, you
6 don't have a prayer, this is clearly covered as -
7 - this would be discriminatory not to cover this.
8 So, I just take as a given that's out there.  I
9 don't think it's going to be passionately
10 disputed.  On your point, you don't think you
11 have to persuade the Court that the State's
12 lawyers gave them advice that they didn't follow.
13 You're interested in what the state of the law
14 is, which the Court will decide.  So, why is it
15 you have to prove something about advice of
16 counsel if it's not offered as a defense beyond
17 this interpretation of the law?
18           MR. WALL:  Well, Your Honor, because
19 t's been offered as a defense both by the witness
20 -- by numerous witnesses that the Petitioners
21 have put forward as persons with knowledge about
22 the decision making here.  And so, we have to
23 establish a record to be able to refute this
24 defense.
25           HON. RICHARD CLIFTON:  Well, but what
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1 are you going to refute?
2           MR. WALL:  Well, that's what we're
3 looking for the discovery, Your Honor.  We want
4 to be able to examine the advice that was
5 provided, because one of the reasons Petitioners
6 have claimed that they have -- they decided to
7 main the exclusion is because of the legal
8 reasoning.
9           HON. RICHARD CLIFTON:  But well, but
10 still, the Court's not going to be persuaded by
11 whatever legal reasoning was offered by counsel
12 to the State some years before.  You're not going
13 to argue to the Court that it has to accept
14 whatever the Arizona lawyer said to the State.
15 You're going to argue to the Court the law
16 requires these services to be provided;
17 otherwise, you're violating -- it constitutes sex
18 discrimination.  So, why is advice of counsel
19 relevant?
20           MR. WALL:  Well, Your Honor, because
21 intent is a factor in this case.
22           HON. RICHARD CLIFTON:  How is intent a
23 factor?
24           MR. WALL:  Well, Your Honor, Dr.
25 Toomey's alleged claims under both it's a
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1 violation of the Equal Protection Clause of the
2 14th Amendment and Title VII.  Under Title VII,
3 Dr. Toomey is pleading a case based on disparate
4 treatment or disparate impact, of which this may
5 be supporting evidence as to animus or
6 discriminatory intent on the part of the
7 government.  For instance, if the documents
8 corroborate that the Petitioners were informed
9 that, yes, this exclusion is illegal, we think
10 that would be a relevant fact as part of the
11 record to present before the District Court.
12           We also think the involvement of
13 counsel in the actual decision making here puts
14 their involvement as a factual point in the
15 record to be developed.  We cannot simply accept
16 Petitioner's representation that we received
17 legal advice and everything is, you know, okay.
18 Dr. Toomey, again, has the burden of establishing
19 that evidentiary record.
20           What I would also say is, the Court
21 asks fairly, you know, when we get to trial, what
22 will witnesses say?  And I think, as you look
23 through the record -- and it's established in all
24 of our papers, as we had cited the deposition
25 testimony itself -- that all the witnesses have
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1 repudiated, now, that cost was a significant
2 factor in the Court -- in the Petitioner's
3 decision making.  They have all uniformly pointed
4 to the legal advice they received about his
5 decision making, and that was the basis for the
6 Petitioner's decision to maintain the exclusion.
7           HON. RICHARD CLIFTON:  Okay, but I
8 don't really understand that.  I mean, the fact
9 that the -- a lawyer says you don't have to do it
10 doesn't explain why you don't do it.  It just
11 says that's a permissible course.  And if they
12 disclaim cost, is there any other reason offered
13 for not providing the service that your client
14 seeks to obtain?
15           MR. WALL:  Well, yes, Your Honor,
16 because I believe Dr. Toomey -- it's incumbent
17 upon him to be able to examine that record if
18 that is now, as we believe through discovery, the
19 only reason why they maintained the exclusion.
20           HON. RICHARD CLIFTON:  But that's not a
21 reason to maintain the exclusion.  To say that
22 you don't have to do something doesn't mean you
23 don't do something.  It just says it's an option
24 available.  You can do it or you can not do it
25 for whatever reason.  But that you don't have to
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1 do it isn't, by itself, an explanation for why
2 you don't do it.  Cost is what I anticipated the
3 response to be, and that's what I'd understood
4 until you just said they disclaimed cost, so...
5           MR. WALL:  Well, Your Honor, I would
6 say that we have to think in the context of how
7 this response from Petitioners came about.  And
8 the answer, Petitioners averred that there are
9 legitimate nondiscriminatory and non-pretextual
10 reasons why they maintain the exclusion.  When
11 they were asked what those reasons were, the very
12 first thing they pointed to was, we are -- the
13 legal conclusion was that we are not required to
14 do so.  It is their explanation as to -- and they
15 have affirmatively (indiscernible) into this case
16 that the legitimate reason why they do not have
17 to cover it -- they can maintain the exclusion is
18 legal advice.
19           HON. PAUL WATFORD:  I mean, I think I
20 understand your argument if they said in response
21 to your assertion that you acted with
22 discriminatory intent, and they said, no, no, no.
23 We weren't trying to discriminate.  Our policy is
24 always to do the bare minimum that the law, you
25 know, requires, and we went to our lawyers, and
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1 they told us, no, the law doesn't require it.
2 And so, we said, okay, well, that settles it.  I
3 mean, that wouldn't negate intent, I suppose.  It
4 would be a nondiscriminatory, you know, neutral
5 reason for why they took the course of action
6 they did.
7           But I guess my problem still, and I
8 wanted to come back to your response on this, if
9 they now come forward and say that is not -- that
10 is most definitely not the defense we are going
11 to assert, the advice we got from Counsel is
12 never going to be interjected as a basis to
13 defend against the intent element of your claims,
14 I guess I'm still struggling to understand why
15 you need, and as a matter of fairness, access to
16 these documents. I just -- maybe if there's
17 another -- you can take another run at answering
18 that, because I'm still not clear on how this
19 concession doesn't eliminate this problem.
20           MR. WALL:  True, Your Honor.  And I
21 think the reason for that is because the Court
22 understood that even if Petitioners will sit here
23 and disclaim that they're going to rely on the
24 advice of counsel, it's not so much that there
25 are magic words as to the assertion of that
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1 defense.  It's not that you have to say, we're
2 asserting advice of counsel defense or that we
3 relied on certain evidence.  The Court
4 established in Chevron Corp v. Pennzoil that once
5 a party has placed its knowledge of the law at
6 issue, it also places the basis of its
7 understanding of what the law requires at issue.
8           And so, everything is relevant to our
9 ability to develop the record.  That includes the
10 newspaper articles; that includes consultation
11 with other governmental entities, as well as the
12 legal advice they relied upon on forming that
13 understanding of the law, which they cite as
14 their chief reason for maintaining the exclusion.
15 We need all of that evidence to be able to refute
16 this defense that there were legitimate reasons
17 to maintaining the exclusion.
18           HON. PAUL WATFORD:  And is it your
19 understanding from our cases that once you've put
20 at issue legal advice you got from counsel, it's
21 kind of -- it's just a one-way street?  You can
22 never take that back?  Do you know what I mean?
23 Because they're kind of saying, this was all a
24 mistake.  To the extent that the way we drafted
25 the interrogatory response that led you and the
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1 District Court to think that we were trying to
2 put at issue the legal advice, that was just --
3 it was all a big misunderstanding, we're ready to
4 step back from that; you're basically saying, as
5 I hear you, nope, that's not an option.  Once
6 you've kind of, you know, gone down that road,
7 you're stuck, and we now get access to all these
8 documents, whether you like it or not.  So --
9           MR. WALL:  Well, Your Honor, I think
10 this goes to your question of whether this is a
11 legal question for determination or a factual
12 question.  And that's my point in saying that
13 it's not just Interrogatory Number 1.  It's the
14 involvement of counsel which is the factual point
15 in this case in that decision making.
16           HON. RICHARD CLIFTON:  How could
17 counsel not be involved?  I mean, just by nature,
18 your argument is that the law requires.  Anybody
19 looking at it would say, well, the first
20 question, does the law require?  So, the fact
21 that they consulted with counsel doesn't strike
22 me as very meaningful here.  If they hadn't
23 consulted with counsel, that might be meaningful.
24 But that's the -- this is the dog that barked.
25           MR. WALL:  Well, Your Honor, I would
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1 say that it's not the mere consultation with
2 counsel.  And that's why I think Petitioner's
3 concerns that somehow, allowing the District
4 Court's order to stand will entail a parade of
5 horribles for every instance in which the
6 Government says it consulted counsel, is that the
7 specific reason they explained for maintaining
8 this exclusion is the legal rationale.  You can
9 imagine that the Government might have other
10 legitimate bases for maintaining exclusion, such
11 as costs, such as a facially neutral policy that
12 they only was the bare minimum, which discovery
13 has now repudiated as the case.  They did not
14 have that policy, and they do treat -- cover
15 other policies that -- or other benefits that are
16 not legally required.
17           But the reason the -- the reason the
18 Petitioners asserted for maintaining the
19 exclusion is the advice of counsel.  And so, that
20 is an entirely relevant fact that we need to be
21 able to explore.
22           HON. RICHARD PAEZ:  Let me ask you
23 this.  I was not expecting the concession that
24 Counsel offered during his argument.  That wasn't
25 in my, you know, on my radar screen at the time.
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1 It seems to me, though, that it's significant
2 enough that the District Court should be able to
3 consider that and maybe rethink whether or not
4 she -- ordering disclosure is the appropriate
5 thing.
6           MR. WALL:  Well, Your Honor, I would --
7 I would say that, you know, the club of mandamus,
8 as we've all noted, is extraordinary, and the
9 fact that --
10           HON. RICHARD PAEZ:  I'm reluctant --
11 you know, the concession was made in front of us,
12 and I'm just reluctant to say, you know, the
13 concession, and therefore, District Court, you
14 clearly erred.  Mandamus; set aside that order.
15 I'm not sure that that -- well, I'm not sure that
16 I'm prepared to do that just because we got a
17 concession here today.
18           It seems like the District Court should
19 be able to consider that and to think through
20 some of the questions that I was asking, because,
21 you know, when I asked him about what would a
22 witness testify to, and he said, well, we can --
23 you know, we determined that it was lawful or
24 whatever, and we considered this -- we consulted
25 with people.  Well, the first thing the cross-
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1 examination is going to be, who did you consult
2 with?
3           MR. WALL:  You're right, Your Honor,
4 and I would say that --
5           HON. RICHARD PAEZ:  And it seems to me
6 that those kinds of issues that relate to the
7 litigation itself ought to be explored by the
8 District Court, not by -- I mean, this is -- I
9 wasn't expecting this.
10           MR. WALL:  Well, Your Honor, that's
11 exactly why I would say the petition of mandamus
12 should not warn here.  If you consider the other
13 Bauman factors, particularly the first factor
14 about the availability of other adequate means of
15 relief, Petitioners certainly could have failed
16 to comply with the Court's discovery order, and
17 they would have had available to them post-
18 judgment relief, where a court could have
19 reviewed this and said, you know, they didn't
20 actually put this at issue, that, you know, could
21 remand it for a new trial and have this evidence
22 excluded.  But they didn't do that.  They --
23           HON. RICHARD PAEZ:  Well, they could
24 file a motion for reconsideration and say, hey,
25 look, Judge, you got it all wrong.  We're not
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1 going to raise this as a defense.
2           MR. WALL:  Well, Your Honor, they
3 didn't file a motion for reconsideration.
4           HON. RICHARD PAEZ:  Oh, I know.  I'm
5 saying, but there's ways they could have brought
6 this to the District Court's attention, and they
7 didn't do it.
8           MR. WALL:  Exactly, and that's why the
9 petition does not lie.  Because they could have
10 failed to comply with the order, and the District
11 Court could have entered a discovery sanction
12 saying that you cannot assert this defense,
13 exactly what Petitioners have conceded here
14 before.  And that's why the petition should lie.
15 None of the Bauman factors, specifically the
16 clear error that we've discussed already, support
17 granting this petition.  The District Court did
18 not err.  It certainly got this right.  And it
19 certainly did not commit clear error.
20           HON. PAUL WATFORD:  Okay.
21           MR. WALL:  Thank you, Your Honors.
22           HON. PAUL WATFORD:  Thank you very much
23 for your argument.  Let's put two minutes on the
24 clock for rebuttal.
25           MR. BERG:  Let me start with the last
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1 point.  To argue that the State of Arizona should
2 have disobeyed an order of the District Court,
3 permitted itself to be found in contempt, and
4 then proceed to litigate this issue is something
5 this Court has rejected in a couple -- in several
6 cases we've cited in our reply, but also, I
7 think, ignores the reality that to say it's an
8 adequate remedy to violate a court order seems to
9 me to be inappropriate.
10           HON. RICHARD PAEZ:  Well, you could
11 have gone back and filed a motion for
12 reconsideration, saying, hey, Judge, you know,
13 there's been a -- there's been a mistake here.
14           MR. BERG:  Well, what we did do is,
15 first we were in front of the magistrate judge.
16 We made our argument.  Then we went to the
17 District Court, and we made our argument.  I
18 don't think --
19           HON. RICHARD PAEZ:  You didn't make
20 this concession in front of the District Court,
21 did you?
22           MR. BERG:  Your Honor, I didn't argue
23 this.  I don't know exactly what was said in
24 front of the District Court on oral --
25           HON. RICHARD PAEZ:  Right, but
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1 something --
2           MR. BERG:  There wasn't any oral
3 argument --
4           HON. RICHARD PAEZ:  But wait a minute.
5 Something clicked along the way, and you decided,
6 well, you know, I've got to make it clear.  I'm
7 going to make it clear to the Ninth Circuit that
8 this is not -- that the District Court
9 misunderstood, and I'm going to concede in front
10 of the District Court that we will not raise an
11 advice of counsel defense.  It's all a
12 misconstruction.  And now you're asking us, on
13 that basis, to issue a writ of mandamus against
14 the District Court.
15           MR. BERG:  Yes, because we think it was
16 clear from the interrogatory answer that we
17 weren't raising that defense, Your Honor.  I
18 mean, it may be clearer because I got asked the
19 specific question today and I answered it
20 specifically.  But remember, in this case,
21 neither the magistrate judge nor the district
22 judge had oral argument.  We didn't have a
23 dialogue like we've had here today.  We filed
24 papers.  We took our position, which we still
25 stand by, which is that the interrogatory answer
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1 to Interrogatory Number 1, which is the only one
2 I think that is even close, isn't sufficient to
3 raise an advice of counsel defense, and
4 therefore, there wasn't a waiver.
5           Now, had we had oral argument, and had
6 we had a chance to have the kind of exchange
7 we've had here, it may have -- it may have been
8 clear.  The attorney/client privilege is an
9 incredibly important privilege.  It is the oldest
10 privilege known to the law, and --
11           HON. RICHARD CLIFTON:  Let me ask you
12 about that.
13           MR. BERG:  Yes.
14           HON. RICHARD CLIFTON:  And we're --
15           MR. BERG:  Sure, Your Honor.
16           HON. RICHARD CLIFTON:  -- I'm going to
17 beg your indulgence and my colleagues'.  We've
18 all lived with the attorney/client privilege.  We
19 understand its importance.  In this particular
20 case, how does it really matter?  I mean, unless,
21 in fact, it turns out that, as your colleague
22 suggested, maybe the advice was, you can't do
23 this, and they decided to disregard it.  I don't
24 expect that's the case.  I expect you have your
25 usual lawyer qualifications and so forth, but --
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1 I used to write those letters myself.
2           But in practical terms, okay, suppose
3 those documents are produced.  How does it
4 matter?
5           MR. BERG:  Well, I think -- first of
6 all, I think going forward, it may chill the
7 State in how it uses its lawyers.  And that's a
8 harm that revises -- I think when the
9 attorney/client privilege for government agencies
10 is undermined.
11           Secondly, without -- without -- there
12 may well be information in those attorney/client
13 confidences about, like for example, future
14 litigation strategy, I don't know -- I am
15 speculating -- that you would not want to turn
16 over to the other side in litigation.  I mean,
17 there are lots of reasons why there's an
18 attorney/client privilege and a work product
19 privilege, and one of them is to prevent one side
20 from going to school in their case on the other
21 side's legal theories and legal thought, Your
22 Honor.
23           HON. PAUL WATFORD:  Okay.  Thank you
24 very much.
25           MR. BERG:  Thank you very much, Your
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1 Honors.
2           HON. PAUL WATFORD:  We appropriate it.
3 The case just argued is submitted, and we are
4 adjourned for the day.
5           CLERK:  All rise.
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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