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DECLARATION OF JOHNATHAN J. SMITH

JOHNATHAN J. SMITH, pursuant to 28 U.S.C. § 1746, declares the following:

1.

Since May 2021, I have served as the Interim Commissioner of the New York State
Division of Human Rights.

I respectfully submit this Declaration in support of Defendants’ Opposition to the
Motion for Preliminary Injunction. I am familiar with the matters set forth herein,
either from personal knowledge or on the basis of documents that have been created
by, provided to and/or reviewed by me.

. In 1945, New York enacted the predecessor statute to the Human Rights Law

(“HRL”), which affords every citizen “an equal opportunity to enjoy a full and
productive life.” This law prohibits discrimination in employment, housing, credit,
places of public accommodations, and non-sectarian educational institutions, based
on age, race, creed, national origin, sex, sexual orientation, gender identity or
expression, marital status, disability, military status, and other specified classes.

The New York State Division of Human Rights was created to enforce this important
law and vindicate the public interest by eliminating and preventing unlawful
discrimination. See N.Y. Exec. Law § 290(3).

The mission of the Division is to ensure that “every individual . . . has an equal
opportunity to participate fully in the economic, cultural and intellectual life of the
State.” N.Y. Exec. Law § 290(3).

In accordance with its mission, the Division receives complaints from the public
about violations of the HRL. See N.Y. Exec. Law § 297(1). Additionally, in 2008, a
Division-Initiated Action Unit (“DIAU”) was created to address allegations of
systemic issues of discrimination that could be potentially high impact, such as
employment cases involving a large number of employees, housing cases involving a
large number of buildings or units, and public accommodations involving services
sought by hundreds or thousands members of the public.

The vast majority of the Division’s investigations are prompted by public complaints,
rather than Division-initiated. On average, per year, the Division handles
approximately 5,700 publicly filed complaints, as opposed to only approximately five
DIAU complaints.

The Division employs approximately 150 staff members, including 56 investigators
of individual complaints filed by members of the public (specifically, 48 Human
Rights Specialists and eight Regional Directors). The DIAU, meanwhile, employs
only two investigators.
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Once a complaint is received, there are multiple steps in the process before the
Division would issue an order, none of which have occurred here.

First, an intake specialist would elicit and record the relevant information and collect
documentation from the complainant.

After intake, the complaint would be assigned to an investigator, who would compile
an administrative record and investigate the complaint under the supervision of
regional office management. This process may entail conducting in-person visits to
the respondent’s business, requesting additional documentation, and conducting
interviews.

Following the investigation, the investigator would make a recommendation, which
must then be reviewed for factual accuracy and legal sufficiency by a Division
Regional Director. See 9 N.Y.C.R.R. § 465.8.

One additional determination that must be made is whether the Division has
jurisdiction over the complaint. See 9 N.Y.C.R.R. § 465.5(d)(1) (“Agency
regulations further establish that, “If the division finds, . . . with respect to any
respondent or charge, that it lacks jurisdiction . . . , the complaint shall be dismissed
as to such respondent, or charge . ...”). Executive Law § 297(2)(a) provides that
“[w]ithin one hundred eighty days after a complaint is filed, the [D]ivision shall
determine whether it has jurisdiction and, if so, whether there is probable cause to
believe that the person named in the complaint, hereinafter referred to as the
respondent, has engaged or is engaging in an unlawful discriminatory practice. If it
finds with respect to any respondent that it lacks jurisdiction or that probable cause
does not exist, the commissioner shall issue and cause to be served on the
complainant an order dismissing such allegations of the said complaint as to such
respondent.”

If, after investigation and review by a Division Regional Director, no probable cause
is found, the complainant may appeal to New York State Supreme Court. See NY
Exec. Law § 298. Additionally, on his or her own initiative, the Commissioner may
review and reopen a probable cause determination made by the regional office, in the
interest of justice. Even after the time for an appeal has expired, the complainant may
seek further DHR review, on limited grounds, of a regional office dismissal. On the
other hand, if DHR makes a finding of probable cause, the respondent may likewise
ask the Commissioner to review that that determination. 9 N.Y.C.R.R. §465.20.

Following a finding of probable cause, the parties attend one or more pre-hearing
settlement conferences. If the parties cannot reach an agreement to resolve the
dispute, a formal public hearing is scheduled before an administrative law judge
(‘GALJ”).

During the hearing, evidence is taken under oath, witnesses are subject to cross
examination, and a certified transcript is created. At the conclusion of the hearing,
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the ALJ makes a recommendation. The parties then can submit objections to the
ALJ’s recommendation.

Thereafter, the Commissioner makes a determination as to whether unlawful
discrimination has occurred. In doing so, the Commissioner reviews the hearing
transcript and evidence, the ALJ’s recommendation, and any objections from the
parties to the recommendation.

Once the Commissioner issues his or her final order, either party may appeal to New
York State Supreme Court, which, in most instances, will transfer the matter to the
Appellate Division for disposition N.Y. Exec. Law §298.

In order to enforce an order after hearing and obtain the relief awarded, the Division
must petition the Supreme Court for an order confirming the final determination. In
most instances, the Supreme Court will transfer the matter to the Appellate Division
for disposition. N.Y. Exec. Law §298. As it does with a petition brought by a
respondent aggrieved by a final order after hearing, the court will review the
administrative record to determine whether that final determination is based upon
substantial evidence. See Matter of State Division of Human Rights v. Bystricky, 30
N.Y.2d 322, 326, 284 N.E.2d 560, 333 N.Y.S.2d 398 (N.Y. 1972).

Upon reviewing Plaintiff’s complaint in this case, I caused a search of the Division’s
records for any complaints against the plaintiffs, Emilee Carpenter, LLC d/b/a Emilee
Carpenter Photography, and Emilee Carpenter (collectively, “Plaintiff”).

That search revealed that Plaintiff is not and has not been the subject of any
complaint of discrimination filed with the Division by a member of the public.

In addition, Plaintiff is not and has not been the subject of any complaint regarding
systemic discrimination filed by the DIAU.

Plaintiff is not and has not been the subject of any investigation by the Division.

Plaintiff is not and has not been the subject of any enforcement action by the
Division.

As the text of the Human Rights Law itself makes clear, the challenged law serves to
protect the rights of religious individuals and prevent against discrimination not just
on the basis of sexual orientation, but also creed.

Attached as Exhibit A are true and accurate excerpts of the Division’s Resource
Guide, which is distributed to investigators as part of their training and made
available to all Division staff in order to assist them in their work. As the Resource
Guide reiterates, “Discrimination on the basis of creed is prohibited in all areas of
jurisdiction under the Human Rights Law.”
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Thus, consistent with the Division’s mission, its enabling statute, and internal
guidance, the Division enforces the Human Rights Law to protect employees from
discrimination and harassment on the basis of creed. See N.Y. Exec. Law §296(1).

For example, in Méndez v. C.Y.L. Bais Oifeh, SDHR Case No. 10141617, 6/23/2014,
the Division found that termination of the complainant’s employment for drinking
coffee in an area of the bakery where only Jewish individuals were permitted to eat
was unlawful, and awarded $4,240 back pay and $2,500 mental suffering, and
ordering display of Division poster. A true and accurate copy of the Division’s final
order is attached as Exhibit B.

As Exhibit A further reiterates, the Human Rights Law’s requirement that employers
make reasonable accommodations to allow employees to practice their religion. See
N.Y. Exec. Law §296(10).

Additionally, consistent with the law and its internal guidance, the Division enforces
the Human Rights Law’s prohibition on religious discrimination by requiring
employers to provide reasonable accommodations for religious practice.

For example, in Presworsky v. New York Methodist Hospital, SDHR Case No.
10111665, 2/18/2009, the Division found that the respondent’s denial of a job as a
nurse based on the applicant’s observance of the Sabbath was a violation the Human
Rights Law because the respondent failed to engage in a “bona fide effort” to
reasonably accommodate the complainant's sincerely held religious observance, and
awarding $10,000 mental pain and suffering, and requiring respondent to establish a
policy of non-discrimination based on religion. A true and accurate copy of the
Division’s final order is attached hereto as Exhibit C.

The Human Rights Law further prohibits discrimination, including discriminatory
harassment, in housing based on religion, and the Division enforces this prohibition.
See N.Y. Exec. Law §296(5).

For example, in Murphy v. Hilpl, SDHR Case No. 10140314, 12/1/2011, the Division
found that the landlord’s abusive language towards tenant about his race and religion
was unlawful, and awarded damages. A true and accurate copy of the Division’s final
order is attached hereto as Exhibit D.

The Human Rights Law further prohibits discrimination based on religion in public
accommodations, and the Division enforces this prohibition. See N.Y. Exec. Law
§296(2).

For example, in Pezza v. The Mill River Club, Inc., SDHR Case No. 3507000,
12/26/2006, the Division found that exclusion of members and favoring others based
on religion, for the purposes of maintaining a balance between Christian and Jewish
members, is unlawful discrimination on the basis of creed, and ordered respondent to
cease and desist, and to promulgate new policies. A true and accurate copy of the
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Division’s final order is attached as Exhibit E. This decision was affirmed in Mill
River Club, Inc. v. N.Y. State Div. of Human Rights, 59 A.D.3d 549 (2d Dept. 2009).

Similarly, in Sun v. Lucky Joy Restaurant, Inc., SDHR Case No. 10126349,
10/2/2009, the Division found that the restaurant’s policy of not serving food to Falun
Gong members violated the law and awarded damages. A true and accurate copy of
the Division’s final order is attached as Exhibit F. This order was confirmed in State
Div. of Human Rights (Sun) v. Lucky Joy Restaurant, 131 A.D.3d 536 (2d Dept.
2015).

Additionally, in Steinberg v. Nations Café, SDHR Case No. 2302311, 5/27/2005, the
Division found that a café owner’s ridiculing of the complainant and refusal to
provide coffee in a disposable cup to comply with his kosher dietary laws was
unlawful and awarded compensatory damages. A true and accurate copy of the final
order is attached as Exhibit G.

The Human Rights Law only permits an employer to lawfully deny a job to an
individual based on a protected category when it is also a bona fide occupational
qualification (“BFOQ”), and the Division enforces the law accordingly.

For example, in Zaic v. N.Y. State Unified Court System, SDHR Case No. 10174105,
11/15/2017, the Division held that the Respondent's blanket policy of disqualifying
candidates, such as complainant, who had hearing loss, from the position of court
officer-trainee, regardless of whether such candidates could meet the standards with
the use of hearing aids violated the Human Rights Law as the ability to meet the
hearing standard without the use of hearing aids was not a BFOQ for the job, and the
respondent failed to demonstrate that the use of hearing aids were a direct threat to
public safety, and awarded damaes to the complainant and imposed a fine. A true and
accurate copy of the final order is attached as Exhibit H. This order was affirmed in
New York State Unified Court System v. NYSDHR, 180 A.D.3d 555 (1* Dept. 2020);
Iv. denied 35 N.Y3d. 916 (2020).

Similarly, in Triebel v. Whitesboro Central School District, SDHR Case No.
5750383, 10/3/2002, the Division found that it was lawful to deny Complainant a
position of monitor with Respondent, based on her sex, as being male was a BFOQ
for the position because of the deplorable condition of the boys' bathroom, the need
for unannounced inspections, and the resultant embarrassment if this monitoring were
performed by a female. A true and accurate copy of the final order is attached as
Exhibit I.

The BFOQ defense protects all employers from the absurd result of being forced to
hire an employee who, by definition, cannot perform the duties of the role. For
example, it would prevent Plaintiff from being required to hire a blind photographer.
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42. There is no BFOQ for public accommodations, whether secular or religious, as there
can never be a bona fide occupational qualification for a customer—by its nature, the
exemption is for an employee based on the nature of the job sought.

43. There is a ministerial exception under the Human Rights Law for religious employers
to make lawful hiring decisions on the basis of religion, as described in the Resource
Guide, and the Division enforces this exception. However, the exception does not
apply to secular businesses or non-ministerial roles.

44. For example, in Lysek v. Christian Central Academy, SDHR Case No. 10180743,
5/15/2018, the Division found that the respondent was not a religious organization,
nor was the complainant employed in a ministerial role, such that it was unlawful
discrimination on the basis of familial status to require teachers with children under
the age of 18 to enroll their children in the respondent's school as a condition of
employment, and imposed a fine. A true and accurate copy of the final order is
attached as Exhibit J. This decision was affirmed on appeal by Christian Central
Academy v. N.Y. State Div. of Human Rights, 172 A.D.3d 1911 (4" Dept. 2019).

45. A true and accurate copy of the final order in Morgan v. Zaharo Cab Corp., SDHR
Case No. 1011788 (July 2, 2014) is attached as Exhibit K.

46. A true and accurate copy of the final order in Battaglia v. Buffalo Niagara Intro., Inc.,
SDHR Case No. 10138581 (Jan. 28, 2012) is attached as Exhibit L.

47. 1 declare under penalty of perjury under the laws of the United States of America that

the foregoing is true and correct.
//Mﬂé" iﬁﬂ Z:
‘ [] L
| —
/

JOHNATHAN J. SMITH

Executed: Bronx, New York

June 16, 2021
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EXHIBIT A
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State of New York
DIVISION OF HUMAN RIGHTS
One Fordham Plaza; 4t Floor
Bronx, New York 10458-5871

A RESOURCE GUIDETO
THE NEW YORK STATE
HUMAN RIGHTS LAW

Prepared by:
Albert J. Kostelny, Jr.
Associate Attorney
2nd ed. 2003

Updated and revised by:
Elaine A. Smith
Associate Attorney
5t ed. 2016
(with updates through 2019)

Link for
Printable Version

Links to Legal Resources:

I
Legal Resources Notebook
opens the Legal Resources notebook in CMS

@ Legal Resources Topics Index

Lists topics and subtopics for searching the Legal Resources notebook

TABLE OF CONTENTS

HOW TO USE THE RESOUCE GUIDE

INTRODUCTION
LIBERAL CONSTRUCTION
ORIGINS AND DEVELOPMENT OF THE HUMAN RIGHTS LAW

Scope and Coverage of the Human Rights Law: Sections 296 and 296-A of the
Executive Law Outlined in a Table Format

000001


file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Resource%20Guide/PRINT%20DRAFTS/2018%20Resource%20Guide%20print%20version.doc
file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Resource%20Guide/INTERACTIVE/LegalResourcesNB.LMS
file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Legal%20Resources%20Indexing.xls
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personality traits were considered inappropriate in a woman. Courts have interpreted the
Human Rights Law to extend the prohibition on discrimination on the basis of sex
stereotyping to transgender persons. See Martin v. J.C. Penney Corp., Inc., 28 F.Supp.3d
153 (E.D.N.Y. 2014) (two females who alleged they were singled out and suspected of
shoplifting because they were dressed as males stated valid sex discrimination claim under
the Human Rights Law); Hispanic Aids Forum v. Bruno, 16 Misc.3d 960, 839 N.Y.S.2d
691 (Sup.Ct. N.Y. Co. 2007) (landlord’s attempts to exclude plaintiff's transgender clients
from the building constituted discrimination because of sex); Buffong v. Castle on the
Hudson, 2005 N.Y. Slip Op. 52314U, 12 Misc.3d 1193(A), 2005 WL 4658320 (Sup.Ct.
Westch. Co. 2005) (unpublished decision) (transgender person states a claim pursuant to the
Human Rights Law on the ground that the word "sex" in the statute covers transgender
persons, reviewing existing case law).

In addition, under the Human Rights Law, a person meeting the criteria for a medical
diagnosis of gender dysphoria is entitled to the disability protections of the Human Rights
Law. This includes being entitled to reasonable accommodations that may be requested
based on treatments intended to ameliorate gender dysphoria. This may include living as,
and being treated as, a person with a gender opposite one’s birth gender. In Wilson v.
Phoenix House, 42 Misc.3d 677, 978 N.Y.S.2d 748 (Sup.Ct. Kings Co. 2013), the provider
of a drug rehabilitation program was found to have discriminated against the plaintiff, a
biologically male transgender woman, where she was required to share facilities with men
and attend all-male counselling sessions, and was told she could not wear her wig or high
heeled shoes. The court found this was discrimination based upon her disability (at that time
referred to as gender identity disorder) and the program failed to make reasonable
accommodations for her disability.

In Doe v. City of New York, 42 Misc.3d 502, 976 N.Y.S.2d 360 (Sup.Ct. N.Y. Co. 2013),
the plaintiff, who was diagnosed with gender identity disorder and completed reassignment
surgery, requested that HIV/AIDS Services Administration update her records and benefit
card to reflect her legal name change and that she was now female, though formerly male.
She submitted her court order and documentation from her doctor. HASA’s refusal to make
the change because plaintiff had been unable to obtain an amended birth certificate was
discriminatory.

The above information, and additional information regarding the regulations, is also
available in Memorandum: Division regulations regarding gender identity.

SEXUAL ORIENTATION

Discrimination on the basis of sexual orientation is prohibited in all areas of jurisdiction
under the Human Rights Law, except with regard to the domestic worker provisions of N.Y.
EXEC. L. § 296-b.
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file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Cases/Wilson13.doc
file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Cases/Wilson13.doc
file://dhr-smb/dhr_shared/CMSDocs2/LegalResources/Cases/DoeHASA13.doc
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“The term ‘sexual orientation’ means heterosexuality, homosexuality, bisexuality or
asexuality, whether actual or perceived. However, nothing contained herein shall be
construed to protect conduct otherwise proscribed by law.” N.Y. EXEC. L. § 292.27.

It should be noted that discrimination against individuals on the basis of sexual orientation
can, in certain circumstances, also make out a cause of action for discrimination against
other protected classes set out in the Human Rights Law. For example, discrimination
against an individual perceived to be homosexual (and therefore at risk for AIDS) in the
provision of dental services has been held to make out a claim for disability discrimination
under the Human Rights Law. Martell v. North Shore University Hospital, SDHR Case
No. 107810 (August 17, 1990), rev’d on other grounds sub nom, North Shore University
Hospital v. Rosa, 194 A.D.2d 727, 600 N.Y.S.2d 90 (2d Dept. 1993), aff’d 86 N.Y.2d 413,
633 N.Y.S.2d 462 (1995).

The definition of “sexual orientation” set forth in the Human Rights Law does not include
gender identity, the status of being transgender, or other status related to gender identity.
However, see the Gender Identity section above.

Marriage of Same-Sex Couples

It is sexual orientation discrimination to refuse to recognize (e.g. for purposes of providing
spousal benefits) a marriage of same-sex persons performed in a jurisdiction where such
marriages are valid. Martinez v. County of Monroe, 50 A.D.3d 189, 850 N.Y.S.2d 740 (4th
Dept. 2008); General Counsel's Legal Opinion No. 2007-14. Note, however, that in many
circumstances involving spousal benefits provided by private employers, Division
jurisdiction will be preempted by the Employee Retirement Income Security Act (ERISA).
Consult with the General Counsel’s office before making determinations on the basis of
ERISA.

As of July 24, 2011, persons of the same sex are permitted to marry in New York State.

This legislative amendment to the Domestic Relations Law did not amend the Human Rights
Law. However, the change opens the possibility of claims of discrimination in connection
with a marriage ceremony or celebration for same-sex couples. You must consult with the
General Counsel with regard to any such claims.

Any questions with respect to the provision of domestic partner benefits to couples of the
same sex (or opposite sex) should be referred to the General Counsel for analysis.

Transvestism

Transvestites, i.e., cross-dressers, are not per se protected from discrimination under the
New York State Human Rights Law. However, see the Sex Stereotyping and Gender
Identity sections above.
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PREGNANCY-RELATED CONDITION

By amendment to the Human Rights Law, effective January 19, 2016, a “pregnancy-related
condition” is defined at § 292.21-f, placing it on a definitional par with “disability”, as
defined by § 292.21. A pregnancy-related condition is a medical condition related to
pregnancy or childbirth. Pregnancy-related conditions are to be treated the same as any
temporary disability, for all purposes in the Human Rights Law.

The amendment makes reasonable accommodation an explicit requirement by adding
“pregnancy-related conditions” to § 296.3(a). Pregnancy-related conditions are to be
accommodated in accordance with the Division’s regulations on reasonable accommodation
of temporary disabilities, found at 9 NYCRR § 466.11(1).

The amendment also added an explicit provision that the employee must cooperate in the

interactive process by providing medical or other information necessary for the employer to
consider the reasonable accommodation. N.Y. EXEC. L. § 296.3(c). (This provision applies
to the reasonable accommodation of all disabilities as well as pregnancy-related conditions.)

It should be remembered that the mere fact of being pregnant does not trigger the
requirement of accommodation. Only those “medical conditions” that are experienced by
the woman trigger the requirement.

Lactation, miscarriage and abortion are pregnancy-related medical conditions.

See further, the Memorandum: Recent amendments the HRL regarding pregnancy-related
conditions and Memorandum: Amendment to the Human Rights Law to clarify that lactation
is a pregnancy-related condition; see also the section above, Disability: Reasonable
Accommodation: Employment.

CREED

Discrimination on the basis of creed is prohibited in all areas of jurisdiction under the
Human Rights Law.

Creed is deemed by the Division to constitute an individual’s system of beliefs concerning
that individual’s relationship with the universe and humanity. Belief in a supreme being or
membership in an organized religion or congregation is unnecessary. Atheism and
agnosticism are “creeds” within this definition. A person is also protected from
discrimination because of having no religion or creed. The Division accepts an individual’s
self-identification with a particular creed or religious tradition as determinative.
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Accommodation of Religious Observance or Practice

“It shall be an unlawful discriminatory practice for any employer, or an employee or agent
thereof, to impose upon a person as a condition of obtaining or retaining employment,
including opportunities for promotion, advancement or transfers, any terms or conditions
that would require such person to violate or forego a sincerely held practice of his or her
religion, including but not limited to the observance of any particular day or days or any
portion thereof as a sabbath or other holy day in accordance with the requirements of his or
her religion or the wearing of any attire, clothing, or facial hair in accordance with the
requirements of his or her religion, unless, after engaging in a bona fide effort, the employer
demonstrates that it is unable to reasonably accommodate the employee's or prospective
employee's sincerely held religious observance or practice without undue hardship on the
conduct of the employer's business. ...” N.Y.EXEC. L. § 296.10(a).

This section requires accommodation of more than just sabbath observance. As stated in the
memorandum to the 2002 amendments to § 296.10, the intent was to broaden the protections
of the law so that “Employees and prospective employees whose dress, hairstyle, beards,
prayer requirements and sabbath and holy day observances are required by their religious
beliefs, are all too often faced with the prospect of compromising either their faith or their
ability to support themselves and their families.” 2002 Sess. Law News of N.Y. Legis.
Memo Ch. 539. The 2019 amendment added the phrase “or the wearing of any attire,
clothing, or facial hair in accordance with the requirements of his or her religion” to further
clarify the scope of accommodation required. See further Memorandum: Amendment
clarifying discrimination against religious attire.

The employer is always obligated to first make a bona fide effort to accommodate an
employee’s or prospective employee’s religious observance or practice, before denying an
employment opportunity, or refusing to accommodate. Schweizer Aircraft Corp. v. State
Division of Human Rights, 48 N.Y.2d 294, 422 N.Y.S.2d 656 (1979). In making a bona
fide effort, an employer is not obliged to initiate adversarial proceedings against a union
when the seniority provisions of a collective bargaining agreement limit its ability to
accommodate any employee’s religious observance or practice, but may satisfy its duty
under this section by seeking volunteers willing to waive their seniority rights in order to
accommodate their colleague’s religious observance or practice. New York City Transit
Authority v. State Division of Human Rights, 89 N.Y.2d 79, 651 N.Y.S.2d 375 (1996).
Moreover, a failure on the part of complainant to inform the employer of complainant’s
religious needs and to assist in the accommodation process may constitute a waiver of
complainant’s rights under this provision. State Division of Human Rights v. Rochester
Products, 112 A.D.2d 785, 492 N.Y. S.2d 282 (4™ Dept. 1985).

Time off for Sabbath and Other Religious Observance

Time off for religious observance of a particular day or days as a sabbath or holy day shall
include granting the employee “a reasonable time prior and subsequent thereto for travel
between his or her place of employment and his or her home”. N.Y.EXEC. L. § 296.10(b).
However, “any such absence from work shall, wherever practicable in the reasonable
judgment of the employer, be made up by an equivalent amount of time and work at some
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other mutually convenient time, or shall be charged against any leave with pay ordinarily
granted, other than sick leave, provided further, however, that any such absence not so made
up or charged, may be treated by the employer of such person as leave taken without pay.”
Id. The employer may not refuse to allow the use of any available leave with pay because
the leave will be used for religious observance. N.Y. EXEC. L. § 296.10(c).

In exchange for rearrangement of the work schedule to accommodate religious observance,
the employee may be required to forego certain benefits that otherwise would accrue from
the work time scheduled, as follows. “Notwithstanding any other provision of law to the
contrary, an employee shall not be entitled to premium wages or premium benefits for work
performed during hours to which such premium wages or benefits would ordinarily be
applicable, if the employee is working during such hours only as an accommodation to his
or her sincerely held religious requirements.” N.Y.EXEC. L. § 296.10(a). “Premium
wages” include “overtime pay and compensatory time off, and additional remuneration for
night, weekend or holiday work, or for standby or irregular duty.” N.Y.EXEC. L.

§ 296.10(d)(2). “Premium benefit” means “an employment benefit, such as seniority, group
life insurance, health insurance, disability insurance, sick leave, annual leave, or an
educational or pension benefit that is greater than the employment benefit due to the
employee for an equivalent period of work performed during the regular work schedule of
the employee.” N.Y.EXEC. L. § 296.10(d)(3). However, “[n]othing in this paragraph or
paragraph (b) of this subdivision shall alter or abridge the rights granted to an employee
concerning the payment of wages or privileges of seniority accruing to that employee.”
N.Y. EXEC. L. § 296.10(a).

Undue Hardship

In order to justify denying an accommodation for an employee’s or prospective employee’s
religious observance or practice, the employer must demonstrate that such accommodation
would result in undue hardship to the employer. The undue hardship standard applies to all
accommodations, not only those for time off for religious observance. “Undue hardship”
means an accommodation requiring significant expense or difficulty, including a significant
interference with the safe or efficient operation of the workplace, or a violation of a bona
fide seniority system. N.Y.EXEC. L. § 296.10(d)(1).

Undue hardship is an affirmative defense, which must be proved by the employer. See
above Theories of Discrimination: Affirmative Defenses: Undue Hardship and Undue
Burden.

In determining whether an accommodation would pose an undue economic hardship, the law
sets out the factors to be considered:

(1) the identifiable cost of the accommodation, including the loss of
productivity and of retaining or hiring employees or transferring employees
from one facility to another, in relation to the size and operating cost of the
employer;

(i1) the number of individuals who will need the particular accommodation to
a sincerely held religious observance or practice; and
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(ii1) for an employer with multiple facilities, the degree to which the
geographic separateness or administrative or fiscal relationship of the facilities
will make the accommodation more difficult or expensive.

N.Y. EXEC. L. § 296.10(d)(1).

In addition to these economic factors, a requested accommodation will be considered an
undue hardship, and therefore not reasonable, “if it will result in the inability of an employee
to perform the essential functions of the position in which he or she is employed.” N.Y.
EXEC. L. § 296.10(d)(1).

MILITARY STATUS

Discrimination on the basis of military status is prohibited in all areas of jurisdiction under
the Human Rights Law, except with regard to the domestic worker provisions of N.Y. EXEC.
L. § 296-b. Military status is defined as:

a person's participation in the military service of the United States or the
military service of the state, including but not limited to, the armed forces of
the United States, the army national guard, the air national guard, the New
York naval militia, the New York guard, and such additional forces as may be
created by the federal or state government as authorized by law.

N.Y. EXEC. L. § 292.28. This provision protects person who are active members of any
branch of the federal or state armed services. “Reservist” are active members. This
provision has also been interpreted to provide protection for veterans.

The statutory provisions are directed at bias against any branch of military or military status
generally. The primary impact is with members of the New York State National Guard and
the various Reserves. Reservist may serve in the Army, Air Force, Marines or Navy. The
issues that arise for members of the Guard and Reservists include bias or differential
treatment because of monthly weekend duty, annual two week duty, unit activation from
reservist to actual duty, and activation for disaster or civil unrest duty. The Commissioner
has found in favor of a complainant who was terminated because of office coverage
problems caused by her being ordered to report for military duty. Jeanite v. Kaplan, SDHR
Case No. 10115251 (February 28, 2011).

Full time or career members of any branch of the military are also protected, for example
with regard to housing discrimination against those stationed in New York, or whose family

is living in New York.

Special situations occur with service-related disabilities and disability insurance. These
cases may involve ERISA preemption, and they may also involve lawful exclusion from
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Religious or Denominational Institutions

“Nothing contained in this section shall be construed to bar any religious or denominational
institution or organization, or any organization operated for charitable or educational
purposes, which is operated, supervised or controlled by or in connection with a religious
organization, from limiting employment ... or giving preference to persons of the same
religion or denomination or from taking such action as is calculated by such organization to
promote the religious principles for which it is established or maintained.” N.Y.EXEC. L.
§ 296.11.

This provision of the Human Rights Law has been interpreted since 2012 to be consistent
with the federal “ministerial exception” as set forth in Hosanna-Tabor Evangelical
Lutheran Church and School v. E.E.O.C., 132 S.Ct. 694 (2012). The ministerial exception
is an affirmative defense. The burden is on the religious employer to demonstrate with
credible evidence that the employee is a ministerial employee. If such demonstration is
made, the case should be dismissed for no probable cause (rather than lack of jurisdiction).
The assertion of the religious organization as to the label to be applied to the position, while
it is an important aspect of the inquiry, is not dispositive. Emphasis should be placed on
determining whether or not the employee is acting in the “ministerial” roles of leading the
organization, conducting worship or rituals, or teaching the principles of the religion and
passing the message of the religion on, especially to the next generation of adherents. See
further, General Counsel’s Legal Opinion No. 2012-02.

Cases involving the ministerial exemption should be referred to the General Counsel for
review before issuing a determination.

Where the complaining employee is not in a ministerial role, the ministerial exception has
no bearing on the case. In that context, the Human Rights Law does provide some
additional exemption for religious organizations, in that they can give a preference in hiring
to persons of the same religion or denomination. However, outside the ministerial exception
context, § 296.11 does not permit discrimination on any other protected basis except creed,
or in limited circumstances where an otherwise discriminatory employment decision is made
“in furtherance of their religious mission.” Furthermore, once a religious employer hires a
person, this exemption does not permit the employer to “harass their employees and treat the
employees in an odiously discriminatory manner during their employment”. Logan v.
Salvation Army, 10 Misc.3d 756, 809 N.Y.S.2d 846 (Sup.Ct. N.Y.Co. 2005), citing
Scheiber v. St. John's University, 84 N.Y.2d 120, 615 N.Y.S.2d 3322 (1994).

By the specific terms of the statute, any charitable or educational venture operated by a
religious institution also comes under the exemption of § 296.11. In New York, the status of
an organization is determined by its certificate of incorporation and by statutory law, and not
by its functions or purposes. In re White’s Estate, 118 A.D. 869, 103 N.Y.S. 688 (1% Dept.
1909). A school organized to teach Christian values, but which was not operated by a
religious or denominational institution or organization, was not entitled to the exemption of
§ 296.11. Lysek v. Christian Central Academy, SDHR Cae No. 10180743 (May 16, 2018),
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confirmed by Christian Central Academy v. N.Y. State Div. of Human Rights (Lysek), 172
A.D.3d 1911, 97 N.Y.S.3d 913 (4th Dept. 2019).

A for-profit business, even if operated by devout individuals, may not claim a religious
exemption pursuant to § 296.11.

Affirmative Action Plans

It “shall not be an unlawful discriminatory practice for an employer, employment agency,
labor organization or joint labor-management committee to carry out a plan, approved by the
division, to increase the employment of members of a minority group ... which has a
statewide unemployment rate that is disproportionately high in comparison with the state
wide unemployment rate of the general population. Any plan approved under this
subdivision shall be in writing and the division’s approval thereof shall be for a limited
period and may be rescinded at any time by the Division.” N.Y. EXEC. L. § 296.12. The
Division’s approval of an affirmative action plan is a defense to claims of discrimination
under the Human Rights Law arising from its operation. State Division of Human Rights v.
Sears, Roebuck & Co., 74 A.D.2d 591, 424 N.Y.S.2d 528 (2d Dept. 1980).

Regulations regarding the submission to the Division of a “plan to increase employment of
members of minority group” can be found at 9 N.Y.C.R.R. § 466.5.

Affirmative action plans mandated by federal regulations, or by federal or state court order,
also provide those persons required to operate such plans with a defense to claims that
actions taken pursuant to those plans violate the Human Rights Law. See General Counsel’s
Legal Opinion No. 2005-18 (a court ordered plan which may have outlived its usefulness
must be rescinded, modified or enforced by the court that issued it, not by the Division).

The absence of Division approval constitutes a rebuttable presumption that the provisions of
any challenged affirmative action plan constitute an unlawful discriminatory practice.
However, employers, employment agencies, labor organizations, and joint labor-
management committees may rebut this presumption by submitting evidence that the
challenged affirmative action plan is necessary to erase the present consequences of their
own past discriminatory actions and that its’ provisions have been narrowly tailored to that
remedial goal. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989), General
Counsel's Legal Opinion No. 1989-06. This is an affirmative defense which must be
pleaded and proved by respondents.

Amtrak

The Division does not have employment jurisdiction over the National Rail Passenger
Corporation (Amtrak). General Counsel’s Legal Opinion No. 2002-22. See further below,
Air Carriers, Amtrak, and Public Transportation Facilities.
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Single-Sex Room Rental Exemption

“The provisions of this paragraph ... shall not apply ... to the restriction of the rental of all
rooms in a housing accommodation to individuals of the same sex ... .” N.Y. EXEC. L.
§ 296.5(a)(3)(2).

Owner-Occupied Room Rental Exemption

“The provisions of this paragraph ... shall not apply ... to the rental of a room or rooms in a
housing accommodation, if such rental is by the occupant of the housing accommodation or
by the owner of the housing accommodation and the owner resides in such housing
accommodation.” N.Y.EXEC. L. § 296.5(a)(3)(3). This section should be construed as
referring to a situation where the renter has separate sleeping quarters, but shares communal
cooking, bathing or toilet facilities with the owner and other occupants.

Senior Housing Exemption

“The provisions of this paragraph ... shall not apply ... solely with respect to age and
familial status to the restriction of the sale, rental or lease of housing accommodations
exclusively to persons sixty-two years of age or older and the spouse of any such person, or
for housing intended and operated for occupancy by at least one person fifty-five years of
age or older per unit. In determining whether housing is intended and operated for
occupancy by persons fifty-five years of age or older, Sec. 807(b)(2)(c) (42 U.S.C. 3607
(b)(2)(c)) of the federal Fair Housing Act of 1988, as amended, shall apply.” N.Y. EXEC. L.
§ 296.5(a)(3)(4).

Senior Discount Exemption

“Nothing in this section shall prohibit the offer and acceptance of a partial discount to a
person sixty-five years of age or older for housing accommodations”. N.Y. EXEC. L.
§ 296.17.

Discount for Persons with Disabilities Exemption

“Nothing in this section shall prohibit the offer and acceptance of a discount for housing
accommodations to a person with a disability, as defined in subdivision twenty-one of
section two hundred ninety-two of this article.” N.Y.EXEC. L. § 296.21.

Religious or Denominational Institution Exemption

Where a religious institution or organization provides housing accommodations, it is given a
narrowly tailored exemption from the Human Rights Law, as follows. ‘“Nothing contained
in this section shall be construed to bar any religious or denominational institution or
organization, or any organization operated for charitable or educational purposes, which is
operated, supervised or controlled by or in connection with a religious organization, from
limiting ...sales or rental of housing accommodations ... or giving preferences to persons of
the same religion or denomination or from taking such action as is calculated by such
organization to promote the religious principles for which it is established or maintained.”
N.Y. EXEC. L. § 296.11.
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This section has been construed by an appellate court as giving religious organizations
discretion to discriminate in furtherance of their religious mission, stating, “It is not for this
court nor any other secular institution to regulate the manner in which respondent exercises
its ecclesiastical judgment [citation omitted].” Cowen v. Lily Dale Assembly, 44 A.D.2d
772,354 N.Y.S.2d 269 (4™ Dept. 1974). It should be noted however, that nothing permits a
religious institution to discriminate against a protected class, other than creed, for reasons
unrelated to its “religious principles”. It is not the religious entity itself that is protected
from coverage of the Human Rights Law, only its ecclesiastical decisions. For a detailed
discussion of this issue, see General Counsel’s Legal Opinions Nos. 2009-18 and 2008-06.
Cases involving the exemption for ecclesiastical decisions should be referred to the General
Counsel for review prior to issuing a probable cause determination.

In New York, the status of an organization is determined by its certificate of incorporation
and by statutory law, and not by its functions or purposes. In re White’s Estate, 118 A.D.
869, 103 N.Y.S. 688 (1*' Dept. 1909). A housing accommodation, even if owned or

operated by devout individuals, may not claim a religious exemption pursuant to § 296.11.

Publicly-Assisted Housing Accommodations

The Human Rights Law prohibits discriminatory practices with respect to publicly-assisted
housing accommodations, similar to the provisions for privately-owned housing. N.Y.
EXEC. L. § 296.2-a. “Publicly-assisted housing accommodations”, as defined in the Human
Rights Law, include not only publicly-owned and operated housing, but all housing
accommodations whose construction or operation is funded or subsidized, directly or
indirectly by the federal government, the state government or its political subdivisions, or
any of their agencies. N.Y. EXEC. L. § 292.11.

The definition of “publicly-assisted housing accommodations” is the long and technical . It
must be reviewed carefully because the exemptions for private housing contained in the final
paragraph of § 296.5(a) (listed above in Regulated Areas: Housing: Exemptions) do not
apply to publicly-assisted housing. Instead, the following exceptions apply.

Age-Restricted Housing

“Nothing in this sub-division shall restrict the consideration of age in the rental of publicly-
assisted housing accommodations if the division grants an exemption based on bona fide
considerations of public policy for the purpose of providing for the special needs of a
particular age group without the intent of prejudicing other age groups.” N.Y.EXEC. L.

§ 296.2-a(e). The Division’s approval of such a plan is a defense to claims of age
discrimination under the Human Rights Law arising from its operation.

The absence or unavailability of Division approval constitutes a rebuttable presumption that
the provisions of any challenged publicly-assisted senior housing plan constitutes an
unlawful discriminatory practice. However, owners and operators of publicly-assisted
housing accommodations may rebut this presumption by submitting evidence that the
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The Division does have public accommodation jurisdiction, including reasonable
accommodation of disability, over privately-owned transportation facilities and services
such as taxis, Uber, private commuter buses, etc.

Educational Institutions

A place of public accommodation under the Human Rights Law does not include ...
kindergartens, primary and secondary schools, high schools, academies, colleges and
universities, extension courses, and all educational institutions under the supervision of the
regents of the state of New York; [as well as] any such kindergarten, primary and secondary
school, academy, college, university, professional school, extension course or other
education facility, supported in whole or in part by public funds or by contributions solicited
from the general public ... .” N.Y.EXEC. L. § 292.9.

However, the Human Rights Law separately prohibits discrimination by educational
institutions that are “nonsectarian and exempt from taxation”. N.Y.EXEC. L. § 296.4 (see
further below Regulated Areas: Education). There are many profit-making (and therefore
not “exempt from taxation”) schools that are under the “supervision of the regents of the
state of New York” (e.g. many cosmetology schools), and are therefore not covered as either
a public accommodation or by § 296.4.

Therefore, the only “schools” covered as public accommodations would be privately-owned
schools not offering regents-approved courses, such as, for example, dance schools, cooking
schools, and other establishments offering instruction in leisure or personal interest
activities. Please consult with General Counsel’s Office with respect whether an institution
is under the supervision of the Board of Regents.

Religious or Denominational Institutions

Where a religious institution or organization provides a public accommodation (e.g. bingo
night, theatrical production, flea market, etc.), it is given a narrowly tailored exemption from
the Human Rights Law, as follows. “Nothing contained in this section shall be construed to
bar any religious or denominational institution or organization or any organization operated
for charitable or educational purposes, which is operated, supervised or controlled by or in
connection with a religious organization, from limiting ... admission to or giving preference
to persons of the same religion or denomination or from taking such action as is calculated
by such organization to promote the religious principles for which it is established or
maintained.” N.Y.EXEC. L. § 296.11.

This section has been construed by an appellate court as giving religious organizations
discretion to discriminate in furtherance of their religious mission, stating, “It is not for this
court nor any other secular institution to regulate the manner in which respondent exercises
its ecclesiastical judgment [citation omitted].” Cowen v. Lily Dale Assembly, 44 A.D.2d
772,354 N.Y.S.2d 269 (4™ Dept. 1974). It should be noted however, that nothing permits a
religious institution to discriminate against a protected class, other than creed, for reasons
unrelated to it “religious principles”. It is not the religious entity itself that is protected from
coverage of the Human Rights Law, only its ecclesiastical decisions.
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Thus, a non-religious public event held by a religious organization, such as a bingo night or
other fundraiser or event to which the public is invited, is a public accommodation, and fully
subject to the non-discrimination provisions of the Human Rights Law, unless the
organization states an ecclesiactical reason for its discriminatory action. General Counsel's
Legal Opinions Nos. 2009-07, 1999-10. If an ecclesiactical reason is given for the
discrimination, the matter should be referred to the General Counsel for review.

The Human Rights Law does provide an exemption for any religious event held by a
religious organization, even if the public is invited. Places of worship may frequently open
their doors to welcome in nonmembers to events that are religious in nature — such as
worship services, prayer meetings, celebrations of a scriptural or religious nature, religious
lectures, etc. In all aspects of conducting such events fall within the exemption of § 296.11.
When an investigation reveals that a case falls within the exemption, it should be dismissed
for no probable cause. However, cases presenting a disputed question of fact as to whether
or not the event is religious in nature may be fully investigated and sent to hearing with a
finding of probable cause. See further, General Counsel’s Legal Opinion No. 2012-03.

In New York, the status of an organization is determined by its certificate of incorporation
and by statutory law, and not by its functions or purposes. In re White’s Estate, 118 A.D.
869, 103 N.Y.S. 688 (1% Dept. 1909).

A public accommodation, even if owned or operated by devout individuals, may not claim a
religious exemption pursuant to § 296.11. A farm that operated a wedding facilities on its
premises constituted a public accommodation, and use of the facilities could not lawfully be
denied to a same-sex couple based on the owners’ religious beliefs regarding same-sex
marriage. The Free Exercise Clause does not relieve an individual of the obligation to
follow a valid and neutral law of general applicability. Gifford v. McCarthy, 137 A.D.3d 30,
23 N.Y.S.3d 422 (3d Dept. 2016).

Distinctly Private Institutions

A place of public accommodation under the Human Rights Law does not include “or any
institution, club or place of accommodation which proves that it is in its nature distinctly
private.” N.Y. EXEC. L. § 292.9 (middle of section). Whether a club is “distinctly private”
is a question of fact, and must be proved as an affirmative defense by the club seeking
exemption from the law. U.S. Power Squadrons v. State Human Rights App. Bd., 59
N.Y.2d 401, 412, 465 N.Y.S.2d 871, 876 (1983). The Court of Appeals has explained that,

In determining the issue, the fact finder may consider whether the club (1) has
permanent machinery established to carefully screen applicants on any basis
or no basis at all, i.e., membership is determined by subjective, not objective
factors; (2) limits the use of the facilities and the services of the organization
to members and bona fide guests of members; (3) is controlled by the
membership; (4) is nonprofit and operated solely for the benefit and pleasure
of the members; and (5) directs its publicity exclusively and only to members
for their information and guidance.
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Id. (citation omitted).

In 1994, the Law was amended to substantially limit the scope of what clubs or institutions
could claim the complete exemption from the Law as being “distinctly private”, even if the
above criteria arguably could be met. The following sentences were added. “In no event
shall an institution, club or place of accommodation be considered in its nature distinctly
private if it has more than one hundred members, provides regular meal service and regularly
receives payment for dues, fees, use of space, facilities, services, meals or beverages directly
or indirectly from or on behalf of a nonmember for the furtherance of trade or business. An
institution, club, or place of accommodation which is not deemed distinctly private pursuant
to this subdivision may nevertheless apply such selective criteria as it chooses in the use of
its facilities, in evaluating applicants for membership and in the conduct of its activities, so
long as such selective criteria do not constitute discriminatory practices under this article or
any other provision of law.” N.Y. EXEC. L. § 292.9. Note that the criteria are conjunctive;
the institution may be distinctly private unless it has more than 100 members, provides
regular meal service and hosts events for non-members.

Many country clubs and urban social clubs have more than 100 members, and regularly serve
meals, so the criteria that will make them a “public accommodation” is whether or not they
host events for non-members. The Appellate Division upheld a Commissioner’s order
finding a club was not distinctly private where the club permitted members to sponsor events
(weddings, fundraisers, etc.) for non-members. Mill River Club, Inc. v. N.Y. State Div. of
Human Rights (Pezza), 59 A.D.3d 549, 873 N.Y.S.2d 167 (2d Dept. 2009), lv. denied 13
N.Y.3d 705, 887 N.Y.S.2d 2 (2009).

With respect to amateur athletic contests or exhibitions, a description of said contest or
exhibition as a New York State championship contest, or the use of the words “New York
State” in its advertisements or publicity, is conclusive evidence that said contest or exhibition
is not “distinctly private” N.Y. EXEC. L. § 292.9 (last sentence).

“For purposes of this section, a corporation incorporated under the benevolent orders law or
described in the benevolent orders law but formed under any other law of this state or a
religious corporation incorporated under the education law or the religious corporations law
shall be deemed to be in its nature distinctly private.” N.Y. EXEC. L. § 292.9 (next to last
sentence). The substantial limitation on “distinctly private” status added to the Law in 1994
(see immediately above), does not apply to benevolent orders. Gifford v. Guilderland
Lodge, 272 A.D.2d 721, 707 N.Y.S.2d 722 (3d Dept. 2000). This exemption, however,
applies only to internal affairs and membership, not to public functions it may sponsor or
permit on its premises (e.g. bar or restaurant open to the public). Gifford v. Guilderland
Lodge, 178 Misc.2d 707, 712, 681 N.Y.S.2d 194, 198 (S.Ct.Alb.Co. 1998), aff'd 272 A.D.2d
721,707 N.Y.S.2d 722 (3d Dept. 2000) (dicta); see Batavia Lodge v. N.Y. State Div. of
Human Rights, 35 N.Y.2d 143,359 N.Y.S.2d 25 (1974). Furthermore, benevolent orders
are fully subject to the employment provisions of the Law. See Dodd v. Middletown Lodge,
264 A.D.2d 706, 695 N.Y.S.2d 115 (2d Dept. 1999) and 277 A.D.2d 276, 715 N.Y.S.2d 343
(2d Dept. 2000).
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EXHIBIT B
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XCELS10®~.  ©

ANDREW M. CUOMO
GOVERNOR

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS
on the Complaint of

NOTICE AND
JOSE LUIS DEL RIO MENDEZ, FINAL ORDER
Complainant,
V. Case No. 10141617
C.Y.L. BAIS OIFEH,
Respondent.

Federal Charge No. 16GB003557

PLEASE TAKE NOTICE that the attached is a true copy of the Alternative Proposed
Order, dated March 29, 2014, and issued on May 29, 2014, by Peter G. Buchenholz,
Adjudication Counsel, after a hearing held before Robert J. Tuosto, an Administrative Law Judge
of the New York State Division of Human Rights (“Division™). An opportunity was given to all
parties to object to the Alternative Proposed Order, and all Objections received have been

reviewed.

PLEASE BE ADVISED THAT., UPON REVIEW, THE ALTERNATIVE

PROPOSED ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE

HELEN DIANE FOSTER, COMMISSIONER. AS THE FINAL ORDER OF THE NEW

YORK STATE DIVISION OF HUMAN RIGHTS (“ORDER”) WITH THE FOLLOWNG

AMENDMENTS:

e In objections to the Alternative Proposed Order, Respondent argues that “the



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 24 of 188

evidence suggests” that non-Jewish employees were provided a reasonable
accommodation of “an alternative area for themselves” for lunch/breaks. See
Respondent’s June 18, 2014, letter, p. 4. However, there is no evidence in this
record to support that contention. Further, in this record, Respondent presents no
legal justification of its disparate treatment of certain employees based on creed.
Perhaps there is good reason for Respondent’s behavior, however, it has not been
explained. It is not clear, for instance, why Respondent did not simply prohibit all
employees, regardless of creed, from bringing forbidden food into the matzo
preparation area. Respondent submitted no evidence demonstrating that either its
policies or the termination of Complainant’s employment were lawful or
permissible pursuant to an exception to the Human Rights Law. Accordingly, the
Alternative Proposed Order is adopted.

Complainant conceded his employment was to end after Passover in 2010.

(Tr. 112) Official notice is taken that in 2010, Passover ended on April 6th.
Accordingly, Respondent is liable to Complainant for lost wages for the four-
week period following Respondent’s unlawful termination of his employment on
March 12th through April 6th, 2010. Calculated at the rate of $265 per week,
Respondent is liable to Complainant for $1,060, plus interest at a rate of nine
percent per annum from March 22, 2010, a reasonable intermediate date, until
payment is made.

The remainder of the Alternative Proposed Order is adopted as the Final Order of

the Division.

In accordance with the Division's Rules of Practice, a copy of this Order has been filed in
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the offices maintained by the Division at One Fordham Plaza, 4th Floor, Bronx, New York
10458. The Order may be inspected by any member of the public during the regular office hours
of the Division.

PLEASE TAKE FURTHER NOTICE that any party to this proceeding may appeal this
Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is
the subject of the Order occurred, or wherein any person required in the Order to cease and desist
from an unlawful discriminatory practice, or to take other affirmative action, resides or transacts
business, by filing with such Supreme Court of the State a Petition and Notice of Petition, within

sixty (60) days after service of this Order. A copy of the Petition and Notice of Petition must

also be served on all parties, including the General Counsel, New York State Division of Human

Rights, One Fordham Plaza, 4th Floor, Bronx, New York 10458. Please do not file the original

Notice or Petition with the Division.

ADOPTED, ISSUED, AND ORDERED.

DATED:
Bronx, New York

HELEN DIANE FOSTER
COMMISSIONER
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Complainant

José Luis Del Rio Méndez
188-18 Jamaica Avenue, Apt. #2
Hollis, NY 11423

Respondent
C.Y.L. Bais Oifeh

Attn: David Rosenberg, General Manager
543 Bedford Avenue
Brooklyn, NY 11211

Respondent Attorney

Barry R. Feerst & Associates
Attn: Alham Usman

194 S. 8th Street

Brooklyn, NY 11211

Hon. Eric T. Schneiderman, Attorney General
Attn: Civil Rights Bureau

120 Broadway

New York, New York 10271

State Division of Human Rights
Robert Goldstein, Director of Prosecutions
Robert Alan Meisels, Senior Attorney

Lilliana Estrella-Castillo, Chief Administrative Law Judge

Robert J. Tuosto, Administrative Law Judge
Michael Swirsky, Litigation and Appeals
Caroline J. Downey, General Counsel

Melissa Franco, Deputy Commissioner for Enforcement

Peter G. Buchenholz, Adjudication Counsel
Matthew Menes, Adjudication Counsel
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GOVERNOR
NEW YORK STATE
DIVISION OF HUMAN RIGHTS
NEW YORK STATE DIVISION OF
HUMAN RIGHTS
on the Complaint of
] ] ALTERNATIVE
JOSE LUIS DEL RIO MENDEZ, PROPOSED ORDER
Complainant,
V. Case No. 10141617
C.Y.L. BAIS OIFEH,
Respondent.
SUMMARY

Respondent discriminated against Complainant when it terminated his employment
because he drank coffee in a work area where only Jewish individuals were permitted to eat.
Accordingly, Complainant is entitled to $5,600 in lost wages and $2,500 for the mental anguish
he suffered, plus interest.

PROCEEDINGS IN THE CASE

On May 17, 2010, Complainant filed a verified complaint with the New York State
Division of Human Rights (“Division”), charging Respondent with unlawful discriminatory
practices relating to employment in violation of N.Y. Exec. Law, art. 15 (“Human Rights Law”).

After investigation, the Division found that it had jurisdiction over the complaint and that
probable cause existed to believe that Respondent had engaged in unlawful discriminatory

practices. The Division thereupon referred the case to public hearing.
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After due notice, the case came on for hearing before Robert J. Tuosto, an Administrative
Law Judge (“ALJ”) of the Division. A public hearing was held on November 4, 2013.
Complainant and Respondent appeared at the hearing. The Division was represented by Robert
Alan Meisels, Esq., Senior Attorney. Respondent was represented by Barry R. Feerst &
Associates, Brooklyn, New York, by Barry R. Feerst, Esq.

On January 8, 2014, ALJ Tuosto issued a Recommended Findings of Fact, Opinion and
Decision, and Order (“Recommended Order”). Thereafter, Complainant, pro se, filed objections
to the Recommended Order with the Commissioner’s Order Peperation Unit.

FINDINGS OF FACT

1. Upon hearing the testimony and after consideration of all of the evidence, the ALJ
determined that Respondent prohibited only non-Jewish employees from eating in an area in its
bakery where matzo was prepared. David Rosenberg, Respondent’s manager, terminated
Complainant’s employment for drinking coffee in that area. (Tr. 18-21) There is nothing in the
record to refute these findings. Respondent had an opportunity to contest Complainant’s
evidence and present its own defense.

2. Though Respondent’s representative, Hershey Rosenberg, was at the hearing, Respondent
presented only one witness who provided no testimony relevant to the termination of
Complainant’s employment or Respondent’s policies. Respondent provided no evidence or
argument contradicting Complainant’s testimony. The record supports the ALJ’s findings and
they are adopted herein.

3. Complainant earned approximately $265 per week while he was employed by
Respondent. (Complainant’s exhibit 1; Tr. 14, 20, 122) After his employment was terminated on

March 12, 2010, Complainant looked for work as a handyman and was eventually hired to work
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in a summer camp during July and August where he earned $400 per week. In September of
2010, he was employed by a demolition company earning $500 per week. (Tr. 61-64, 120-22)

DECISION AND OPINION

It is an unlawful discriminatory practice for an employer to discriminate against an
employee because of his creed. See Human Rights Law § 296.1(a)

Respondent discriminated against Complainant in violation of the Human Rights Law
when it discharged Complainant’s employment for drinking coffee in an area of the bakery
where only Jewish individuals were permitted to eat. Accordingly, Complainant is entitled to an
award of compensatory damages. See Human Rights Law § 297.4(c). A complainant has a duty
to exercise diligence to mitigate his damages by making reasonable efforts to obtain comparable
employment. See Rio Mar Rest. v. New York State Div. of Human Rights, 270 A.D.2d 47, 704
N.Y.S.2d 230 (1% Dept. 2000) (citing State Div. of Human Rights v. North Queensview Homes,
75 A.D.2d 819, 427 N.Y.S.2d 483 (2d Dept. 1980)). The burden is on Respondent to prove
Complainant’s lack of diligent efforts to mitigate damages. See Walter Motor Truck Co. v. New
York State Human Rights Appeal Bd., 72 A.D.2d 635, 421 N.Y.S.2d 131 (3rd Dept. 1979).
Complainant earned approximately $265 per week while employed by Respondent. After his
employment was terminated on March 12, 2010, Complainant looked for work and, in July of
2010, found employment and fully mitigated his damages. See 121-129 Broadway Realty, Inc. v.
New York State Div. of Human Rights, 48 A.D.2d 975, 369 N.Y.S.2d 837 (3rd Dept. 1975).
Complainant is, therefore, entitled to $4,240 in lost wages calculated at a rate of $265 per week
for the sixteen-week period from March 12 through July 1, 2010.

It is well-settled that an award of compensatory damages to a person aggrieved by an illegal

discriminatory practice may include compensation for mental anguish, which may be based solely
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on the complainant’s testimony. See Cosmos Forms, Ltd. v. State Div. of Human Rights, 150 A.D.2d
442, 541 N.Y.S.2d 50 (2d Dept. 1989). Respondent’s discriminatory conduct saddened
Complainant and caused him to feel humiliated. He felt isolated during the months he was
looking for work. He suffered from insomnia, lost his appetite and felt depressed. (Tr. 59-60,
65, 121) Considering this together with the short duration of his employment, $2,500 is
appropriate to compensate him for the mental anguish he suffered as a result of the
discrimination. See State Div. of Human Rights v. Crown Gourmet Deli Corp., 278 A.D.2d 112
(1st Dept. 2000).

Complainant’s remaining allegations are hereby dismissed for the reasons set forth in the
ALJ’s Recommended Order.

ORDER

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to the
provisions of the Human Rights Law and the Division’s Rules of Practice, it is hereby

ORDERED, that the complaint of discrimination based on race, color and national origin
1s dismissed; and it is further

ORDERED, that the complaint of discrimination based on creed is sustained; and it is
further

ORDERED, that Respondent, its agents, representatives, employees, successors and
assigns shall cease and desist from discriminating in employment in violation of the Human
Rights Law; and it is further

ORDERED, that Respondent, its agents, representatives, employees, successors and
assigns shall take the following affirmative actions to effectuate the purposes of the Human

Rights Law:
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1. Within sixty days of the date of the Final Order, Respondent shall pay to Complainant
$2,500, without any withholdings or deductions, as compensatory damages for the anguish he
suffered as a result of Respondent’s discriminatory actions. Interest on the award shall accrue at
a rate of nine percent per annum from the date of the Final Order until the date payment is made.
2. Within sixty days of the date of the Final Order, Respondent shall pay to Complainant the
sum of $4,240 for lost wages, without any withholdings or deductions. Interest shall accrue on
this amount at a rate of nine percent per annum from May 9, 2010, a reasonable intermediate
date, until the date payment is made by Respondent.

3. The payments shall be made in the form of a certified check made payable to the order of
Complainant and delivered to him at his home address by certified mail, return receipt requested.
4. Within sixty days of the date of the Commissioner’s Final Order, Respondent shall
prominently post a full-sized copy of the Division’s poster (available at the Division website a
www.dhr.ny.gov/sites/default/files/doc/poster.pdf) in places on Respondent’s premises where
employees are likely to view it.

5. Respondent shall simultaneously furnish written proof of its compliance with the
directives contained in the Final Order to the New York State Division of Human Rights, Attn:
Barbara Buoncristiano, One Fordham Plaza, 4™ Floor, Bronx, New York 10458.

6. Respondent shall cooperate with the Division during any investigation into compliance
with the directives contained in the Final Order.

DATED: May 29, 2014
Bronx, New York

Peter G. Buchenholz
Adjudication Counsel
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EXHIBIT C
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NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS
on the Complaint of

SARA D, PRESWORSKY,
Complainant,
v,

NEW YORK METHODIST HOSPITAL,
Respondent.

‘ t

NOTICE AND
FINAL ORDER

Case No. 10111665

PLEASE TAKE NOTICE that the attached is a true copy of the Recommended

Findings of Fact, Opinion and Decision, and Order (“Recommended Order™), issued on

December 18, 2008, by Lilliana Estrella-Castillo, an Administrative Law Judge of the New York

State Division of Human Rights (“Division™). An opportunity was given to all parties to object

to the Recommended Order, and all Objections received have been reviewed.

PLEASE BE ADVISED THAT, UPON REVIEW, THE RECOMMENDED

ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE GALEN D.

KIRKLAND, COMMISSIONIER, AS THE FINAL ORDER OF THE NEW YORK STATE

DIVISION OF HUMAN RIGHTS (“ORDER”) WITH THE FOLLOWING

4

AMENDMENTS:

e Due to typographical error, the interest accrual date is incorrect. The Respondent
shall pay interest to Complainant on the $10,000 award, at a rate of nine percent

per annum, from the date of the Commissioner’s Order until the date payment is

made.
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o Because Respondent discriminated against Complainant based on her religion, the
decree in the Recommended Order that Respondent transmit a memorandum to its
employees regarding retaliation is not adopted in this Final Order. The remainder
of the Recommended Order is adopted and issued as the Final Order herein.

In accordance with the Division's Rules of Practice, a copy of this Order has been filed in
the offices maintained by the Division at One Fordham Plaza, 4th Floor, Bronx, New York
10458. The Order may be inspected by any member of the public during the regular office hours
of the Division.

PLEASE TAKE FURTHER NOTICE that any gparty to this proceeding may appeal this
Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is '
the subject of the Order occurred, or wherein any person required in the Order to cease and desist
from an unlawful discriminatory practice, or to take other affirmative action, resides or transacts
business, by filing with such Supreme Court of the State a Petition and Notice of Petition, within

sixty (60} days afler service of this Order. A copy of the Petition and Notice of Petition must

also be served on all parties, including the General Counsel, New York State Division of Human

Rights, One Fordham Plaza, 4th Floor, Bronx, New York 10458, Please do not file the original

Notice or Petition with the Division. .

ADOPTED, ISSUED, AND ORDERED.

patep:  FEB 18 2008 {

Bronx, New York

G/}(LEN D. K CLAND
COMMISSI
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NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION OF
HUMAN RIGHTS

on the Complaint of
RECOMMENDED FINDINGS OF

SARA D. PRESWORSKY, FACT, OPINION AND DECISION,
Complainant, AND ORDER

V.,

Case No. 10111665

NEW YORK METHODIST HOSPITAL,

Respondent.

SUMMARY
Respondent violated the Human Rights Law when it failed to take any reasonable steps to

accommodate Complainant’s religious observances.

PROCEEDINGS IN THE CASE

On May 10, 2006, Complainant filed a verified complaint with the New York State
Division of Human Rights (“Division”), charging Respondent with unlawful discriminatory
practices relating to employment in violation of N.Y. Exec. Law, art. 15 (“Human Rights Law™).

\

After investigation, the Division found that it had jurisdiction over the complaint and that
probable cause existed to believe that Respondent had engaged in unlawful discriminatory
practices. The Division thereupon referred the case to public hearing.

After due notice, the case came on for hearing before Rosalie Wholstatier, an

Administrative Law Judge (“ALJ”) of the Division. A public hearing session was held on

' August 27, 2008.
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Complainant and Respondent appeared at the hearing. The Division was represented by
Aaron Woskoff, Senior Attorney, of Counsel. Respondent was representied by Dennis S.
Buchanan.

On October 8, 2008, the case was reassigned to ALJ Lilliana Estrella-Castillo, after ALJ
Wholstatter left state service,

On October 24, 2008, ALJ Estrella-Castillo issued a recommended order, but
unbeknownst to her on September 19, 2008, the Chief Administrative Law J udge had granted the
parties an extension to October 28, 2008, to file their post-hearing submissions. Thereafter, ALJ
Estrella-Castillo recalled the recommended order and granted the parties an opportunity to make
their post-hearing submissions. H

The parties’ submissions, proposed findings of fact and conclusions of law, were

received, considered and where appropriate, adopted.

FINDINGS OF FACT

1. Complainant is Jewish and a Sabbath observer, (Tr. 45-46; ALJ Exhibit 1)

2. The Jewish Sabbath begins one hour before sundown each Friday and continues
until one hour after sunset each Saturday. (Tr. 46)

\

3. On March 24, 2003, Complainant became employed by Respondent as a nurse in
its Mother/Baby Unit. (Tr. 44)

4, Respondent accommodated Complainant’s religious observance of the Sabbath
and other holy days. (Tr. 54, 63)

5. In Jupe 2005, Complainant applied for a position in the Labor/Delivery Unit. (Tr.

71, 129; Complainant’s Exhibil 5)
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6. Complainant was interviewed for the nursing position in the Labor/Delivery Unit,
and was told that she met all the qualifications for the position, but would not be granted the
position because of her religious observance of the Sabbath. (Tr. 73-74)

7. Complainant was very interested in working in the Labor and Delivery Unit
because she wanted to become a nurse-midwife and she considered this transfer to be critical to
her career development. (Tr. 45)

8. In an effort to convince Respondent to grant her the position in the Labor and
Delivery Unit, Complainant offered to work Sundays and Holidays, in exchange for Fridays and
Saturdays off. (Tr. 75) Complainant also informed Resliondent that she was willing to switch
shifts, work some nights and some days, or work per diem. :(Tr. 75, 77-78)

0. Respondent rejected all of Complainant’s suggestions. (Tr. 75, 77-78)

10. Respondent admitted unlawful employment discrimination. (Tr. 5, 91-98;
Respondent’s Exhibit 1} |

1. Respondent admitted that it discriminated against Complainant when it refused to
grant Complainant the nurse position in the Labor and Delivery Unit in 2006 because she is a
Sabbath observer. (Tt. 5, 91- 98)

12. Respondent failed to take any reasonable steps to accommodate Complainant’s
religious observances, and when Complainant tried to engage Respondent in exploring
alternatives, Respondent rejected all suggestions, without considering any of them. (Tr. 76-77),

13. As aresult of the untawfu] discrimination Complainant felt devastated and as if

“everything was taken away from [her]” because Respondent rejected her for the nurse position

i the Labor and Delivery Unit because of her religious observances. (Tr. 75, 77
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14, Complainant could not sleep, was sad, upset and irritable, all of which caused
tension in her marriage. (Tr. 77-78, 144)

15, Asaresult of the stress, Complainant gained about one hundred pounds.
Complainant’s weight increased to 280 pounds, because she would overeat to make herself feel
better. (Tr. 81, 101-02, 105, 142; Complainant’s Exhibit 8)

16.  Complainant was also diagnosed with temporomandibular joint disorder (“TMJ™)
because, as a result of the stress, she would grind her teeth, (Tr. 81, 107-09, 142)

17. On August 7, 2006, after Complainant filed a complaint with the Division,
Respondent granted Complainant a transfer to the Labor and Delivery Unit, with a religious
accommodation. (Tr. 7-8) Thereafter, afler having worlécecil in the Labor and Delivery Unit,
Complainant changed her plans and is no longer interested in becoming a mid-wife. (Tr. 114)

18, Complainant testified that some co-workers, whom she did not identify, made
comments regarding her work schedule which allowed her to have Fridays and Saturdays off,
while the co-workers had to work those days. Complainant agreed that the alleged comments
were made because of what her co-workers felt was a more favorable work schedule and not
because of émy religious animosity directed towards Complainant because she is Jewish. (Tr.
118,125, 127}

1 1

OPINION AND DECISION

It is an unlawful discriminatory practice for any employer “to Impose upon a person as a,
condition of obtaining or retaining employment, including opportunities for promotion,
advancement or transfers, any terms or conditions that would require such person to violate or
forego a sincerely held practice of his or her religion, including but not limited to the observance

of any particular day or days or any portion thereof as a Sabbatl. | ., unless, after engaging in a
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bona fide effort, the employer demonstrates that it is unable (o reasonably accommodate the
employee’s or prospective employee’s sincerely held religious observance or practice without
undue hardship on the conduct of the employer’s business. . . .” Human Rights Law § 296.10

Complainant is Jewish and a Sabbath observer. Complainant applied for a nurse position
in Respondent’s Labor and Delivery Unit. Respondent found that Complainant was qualified for
the position, but refused to grant her the position because of Complainant’s religious observance
of the Sabbath. Respondent violated the Human Rights Law because it failed to engage in a
“bona fide effort” to reasonably accommodate Complainant’s sincerely held religious

observance,
}

Complainant suffered humiliation and mental anguiéh as a result of Respondent’s
unlawful discrimination. Complainant suffered many sleepless nights, was sad, upset and
nritable, which also caused tension in her marriage. Complainant felt devastated because her
dream of becoming a nurse-midwife was taken away from her because of her religious
requirements. (However, afier having worked in the Labor and Delivery Unit, Complainant is no
longer interested in becoming a mid-wife). The stress also caused Complainant to have physical
manifestations, such as weight gain, and a diagnosis of TMJ.

An award of $10,000.00 for emotional distress, pain and suffering, humiliation and

!
mental anguish, will effectuate the purposes of the Human Rights }Jaw. Bayport-Blue Point
School District v. State Division of Human Rights, 131 A.D.2d 849, 517 N.Y.S.2d 209 (1987),
(Where the court held that Complainant’s testimony was sufficient to support an award of

$5,000 for mental anguish). In the instant complaint, Complainant’s testimony regarding her

mental anguish was corroborated by two witnesses.



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 40 of 188

Finally, all of Complainant’s other arguments were considered and found to be without

merit,
ORDER

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant 1o the
provisions of the Human Rights Law and the Division’s Rules of Practice, it is hereby

ORDERED, that Respondent, its agents, representatives, employees, successors and
assigns shall cease and desist from discriminating in employment in violation of the Human
Rights Law; and it is further

ORDERED, that Respondent, its agents, representatives, employees, successors and
assigns shall not unlawfully retaliate against Complainatjt f“or having exercised her right to file a
- complaint with the Division of Human Rights; it is further

ORDERED, that Respondent, its agents, representatives, employees, successors and

assigns shall take the following affirmative actions to effectuate the purposes of the Human

Rights Law:

1. Within 60 days of receipt of the Final Order of the Commissioner, Respondent
shall pay to Complainant the sum of $10,000.00 without any withholdings or
deductions, as compensatory damages for the mental anguish and humiliation
suffered by Complainant as a result of Respondent’s unlawful discrimination.

2. Interest shall start to acerue within 60 days of receipt of the Final Order of the
Commissioner, until such payment is made.

3. The aforesaid payments shall be made by Respondent in the form of a check made

payable to the order of Complainant and delivered by certified mail, Return

Receipt Requested, to Complainant, with copies to General Counsel, New York
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State Division of Human Rights, One Fordham Plaza, 4" Floor, Bronx, New York
10458.

4. Respondent shall transmit a memorandum to its employees, agents and officers,
notifying them that it has a policy of non-discrimination based on religion.

5. Respondent shall also transmit a memorandum to its employees, agents and
officers, notifying them that retaliation for filing a complaint, testifying or
assisting in any proceeding under the Human Rights Law is forbidden.

6. Respondent shall furnish written proof of its compliance with the directives herein
contained, and shall cooperate with representatives of the General Counsel and

(.
the Division during any investigation into lthela compliance with the directives of -
this Order.

DATED: December 18, 2008
Bronx, New York

~ -
\,.y/%;u. C i  peieend

Lilltana Estrella-Castillo
Administrative Law Judge
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State Division of Human Rights, One Fordham Plaza, 4™ Floor, Bronx, New York
10458.

4. Respondent shall transmit a memorandum to its employees, agents and officers,
notifying them that it has a policy of non-discrimination based on religion.

5. Respondent shall also transmit a memorandum to its employees, agents and
officers, notifying them that retaliation for filing a complaint, testifying or
assisting in any proceeding under the Human Rights Law is forbidden.

6. Respondent shall furnish written proof of its compliance with the directives herein
contained, and shall cooperate with representatives of the General Counsel and
the Division during any investigation into the compliance with the directives of
this Order.

DATED: December 18, 2008
Bronx, New York

Lilliana Estrella-Castillo
Administrative Law Judge
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EXHIBIT D
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XCELS10®~.  ©

ANDREW M. CUOMO
GOVERNOR

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS

on the Complaint of NOTICE AND

GILBERT A. MURPHY, FINAL ORDER

Complainant, | e Nos. 10140314 and

10141668

JOHN C. HILPL,
Respondent.

PLEASE TAKE NOTICE that the attached is a true copy of the Recommended
Findings of Fact, Opinion and Decision, and Order (“Recommended Order”), issued on July 14,
2011, by Michael T. Groben, an Administrative Law Judge of the New York State Division of
Human Rights (“Division”). An opportunity was given to all parties to object to the
Recommended Order, and all Objections received have been reviewed.

PLEASE BE ADVISED THAT., UPON REVIEW, THE RECOMMENDED

ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE GALEN D.

KIRKILAND, COMMISSIONER, AS THE FINAL ORDER OF THE NEW YORK STATE

DIVISION OF HUMAN RIGHTS (“ORDER”), WITH THE FOLLOWING

AMENDMENT:

e That portion of the Recommended Order which states, “[d]ue to the age

difference of over 30 years between Respondent and Complainant, Complainant
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could not have reasonably have [sic] felt himself to be in physical danger on that
occasion,” is not adopted herein.

In accordance with the Division's Rules of Practice, a copy of this Order has been filed in
the offices maintained by the Division at One Fordham Plaza, 4th Floor, Bronx, New York
10458. The Order may be inspected by any member of the public during the regular office hours
of the Division.

PLEASE TAKE FURTHER NOTICE that any party to this proceeding may appeal this
Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is
the subject of the Order occurred, or wherein any person required in the Order to cease and desist
from an unlawful discriminatory practice, or to take other affirmative action, resides or transacts

business, by filing with such Supreme Court of the State a Petition and Notice of Petition, within

sixty (60) days after service of this Order. A copy of the Petition and Notice of Petition must
also be served on all parties, including the General Counsel, New York State Division of Human

Rights, One Fordham Plaza, 4th Floor, Bronx, New York 10458. Please do not file the original

Notice or Petition with the Division.

ADOPTED, ISSUED, AND ORDERED.

DATED:
Bronx, New York

GALEN D. KIRKLAND
COMMISSIONER
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Respondent
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Respondent Attorney

Stephen W. Gebo, Esq.

Conboy, McKay, Bachman & Kendall, LLP
407 Sherman Street

Watertown, NY 13601
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XCELS10®~.  ©

ANDREW M. CUOMO
GOVERNOR

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION OF
HUMAN RIGHTS

on the Complaint of RECOMMENDED FINDINGS OF

GILBERT A. MURPHY, FACT, OPINION AND DECISION,

. AND ORDER
Complainant,
v Case Nos. 10140314 and 10141668
JOHN C. HILPL,
Respondent.
SUMMARY

Complainant alleges that he was subjected to discriminatory practices in housing due to
his race/color and creed. Respondent denies the allegations. Complainant has sustained his

burden of proof, and damages are awarded.

PROCEEDINGS IN THE CASE

On April 26, 2010, and June 16, 2010, Complainant filed verified complaints with the
New York State Division of Human Rights (“Division”), charging Respondent with unlawful
discriminatory practices relating to housing in violation of N.Y. Exec. Law, art. 15 (“Human

Rights Law”).
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After investigation, the Division found that it had jurisdiction over both complaints and
that probable cause existed to believe that Respondent had engaged in unlawful discriminatory
practices. The Division thereupon referred both cases to public hearing.

After due notice, the cases came on for hearing before Michael T. Groben, an
Administrative Law Judge (“ALJ”) of the Division. The public hearing session was held on
March 14, 2011.

Complainant and Respondent appeared at the hearing. The Division was represented by
Lawrence J. Zyra, Esq. Respondent was represented by Stephen W. Gebo, Esq.

Permission to file post-hearing briefs was granted, and the Division and Respondent filed

proposed findings of fact and conclusions of law.

FINDINGS OF FACT

1. Complainant is an African-American of the Muslim faith. (Tr. 37)

2. Respondent owns a cottage (the “Premises”) in Dexter, New York along with other
properties. (Tr. 187-188) I observed Respondent to be Caucasian.

3. Tina DeLeo (“DeLeo”) is Complainant’s wife. She is Caucasian. (Tr. 5, 40-41,111-12)

4. Michael Tullai (“Tullai”) is DeLeo’s son. (Tr. 40-41, 173)

5. Jason Sorbello (“Sorbello”) is Caucasian. He is of the Muslim faith, and is a friend of
Complainant. (Tr. 139, 148-49)

6. Rodney Conklin (“Conklin”) is a friend of Respondent. (Tr. 306, 315-16)

7. In the fall of 2009, Conklin advised Respondent that he had met Complainant and that

Complainant was looking for a place to live. Respondent met with Complainant and DeLeo and
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agreed to lease the Premises to them. (Tr. 37-39, 107-08, 110-11, 113-14, 192-4, 307-12, 318,
333)

8. Complainant, DeLeo and Tullai began moving into the Premises on or about mid-
October of 2009, and were fully moved in by October 23, 2009, when Complainant, DeLeo,
Tullai, and Respondent executed a lease (the “Lease”) for the Premises. (Complainant's Exhibit
2; Tr. 42-43, 173, 196, 219-25)

9. Pursuant to the Lease, the rent would be $800 per month, with an $800 security deposit
to be paid by Complainant. A portion of the stated monthly rent would be paid by the county
pursuant to the Section 8 Housing Assistance Program. (Complainant's Exhibit 2; Tr. 40-41)
However, pursuant to a private arrangement between Complainant and Respondent, the security
deposit was waived, and Complainant's actual share of the monthly rent would be reduced in
return for his performing odd jobs at the Premises. (Complainant's Exhibit 2; Tr. 39-42, 68, 129-
30, 199)

10. Respondent assisted Complainant in moving into the Premises and did other favors for
him. (Tr. 43, 112-13, 196-97) After Complainant moved in, Respondent often visited the
Premises, and initially, he and Complainant had a good relationship. (Tr. 44-45, 114-15, 149-51,
199, 215, 276, 321)

11. Within a few days after Complainant moved into the Premises, Respondent referred to
him, in the presence of Complainant and a neighbor, Andy Cronk, as a “good nigger” and a
“smart nigger.” (Tr. 45-47)

12. On other occasions, Respondent complained to Complainant about President Obama,

referring to him as a “nigger” and a “monkey.” (Tr. 47-50)
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13. Within a few weeks after Complainant moved into the Premises, he called Conklin and
complained that he was unable to get along with Respondent, referring to Respondent as either a
“lunatic” or a “crazy man.” (Tr. 319-22)

14. I take official notice of the fact that on or about November 5, 2009 a shooting occurred
at the Army base in Fort Hood, Texas, with a Muslim officer identified as the shooter.! Within a
day or so of that incident, Respondent complained to Complainant that Muslims would “tear the
country down,” and that Muslims were joining the American military in order to spy for Osama
bin Ladin. (Tr. 48-50, 181-82)

15. Shortly thereafter, Complainant and Respondent were watching a movie about
Muhammad Ali on television at the Premises, when Respondent, referring to Ali’s avoidance of
the military draft during the Vietnam War, stated “niggers are always trying to dodge
something,” and referred to Ali as a “fucking Muslim.” (Tr. 51-53)

16. On or about November 13, 2009, Complainant attempted to discuss the Muslim religion
with Respondent. Complainant believed that this would give Respondent a better understanding
of his religion. Respondent then asked a question, which Complainant paraphrased in his
testimony as, “What are you, an F-ing Muslim?” When Complainant told Respondent to leave
the Premises, Respondent stated that it was “my house” and initially refused to leave. He
eventually left the Premises. (Tr. 53-56, 176-77)

17. Complainant planned a birthday party for DeLeo for November 15, 2009. Complainant
requested that Sorbello show up early, hoping that Respondent would be more receptive to

discussing the Muslim religion with Sorbello, a Caucasian. (Tr. 57-58)

' New York Times, November 6, 2009, [p. Al].
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18. On the morning of November 15, 2009, Sorbello, Complainant and Respondent had a
conversation during which Respondent told a joke referring to a black person working as a
latrine attendant as a “black lavatory retriever.” Respondent then referred to Complainant as a
“nigger,” and made further disparaging remarks regarding Muslims. (Tr. 58-59, 60-61, 140-42,
151-52, 157)

19. When Sorbello attempted to discuss the Muslim religion with Respondent, Respondent
asked him if he was Muslim also. Sorbello admitted that he was, and Respondent grabbed
Sorbello’s shirt, and shouted at him. (Tr. 61-63, 116, 142-45, 152-54, 155)

20. Respondent then threatened to get soldiers from nearby Fort Drum to attack
Complainant and his family. (Tr. 62-63, 117-120, 124-25, 175-76) There was no proof presented
that Respondent had the capability to carry out this threat, or that he had ever taken any steps to
do so.

21. Complainant had invited a number of party guests, including Loralyn Garner
(“Garner”). (Tr. 161-63, 166) When the party guests arrived, Respondent continued to make
disparaging remarks regarding Muslims in front of them, and he and Complainant argued. (Tr.
63-65, 145-46, 163-65) Respondent refused to leave the Premises. (Tr. 66)

22. Most of the party guests then left, with Complainant, DeLeo, Tullai, Garner, and
Respondent remaining at the Premises. Respondent was aware of DeLeo’s Italian ancestry.
Respondent stated to Tullai that he should stay away from Italian women because they were
prone to carry disease. When Complainant protested, Respondent grabbed him by the collar and

told him to shut up. (Tr. 65, 116, 146, 154-56, 163-65, 167-69, 174-75, 281-82)
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23. Respondent then stated to Complainant that if he had known “...what you people were,
I would not have rented to you. Now that I know what you are, I want you out.” (Tr. 66-67, 68,
174)

24. DeLeo then began recording the conversation with her cell phone. (Tr. 66, 90-91) That
recording was played at the public hearing from the cell phone. However, the sound reproduction
quality of the cell phone was not adequate to enable the listener to clearly hear what was being
said. Pursuant to agreement of counsel, a CD (compact disk) reproduction of the contents of the
cell phone recording was submitted after the hearing, and received in evidence as an exhibit.
(Complainant's Exhibit 5; Tr. 94-105) Although certain portions of the CD are not decipherable
due to several persons talking at once, I found it to be sufficiently clear to identify the voices of
Tullai, Complainant and Respondent, and to follow most of their conversation.

25. Tullai asked Respondent how he would force Complainant and his family to leave if he
did not evict them. Respondent replied that he would report Complainant to the county for fraud,
due to the difference between the amount set forth in the Lease as Complainant's share of the
rent, and the amount that Complainant was actually required to pay. The three then argued
further, and Respondent left. (Complainant's Exhibit 5; Tr. 67-69, 177-78)

26. At the public hearing Respondent alleged that that he had signed a blank Lease, and that
Complainant had later inserted the terms, including the inaccurate monthly rent figure.
Respondent also alleged that at the time he signed the Lease he had been unable to read it,
because he did not have his glasses on at the time. (Tr. 194-96, 218-19, 222-23, 237-40, 241-42,
243-44, 246-47) Respondent further alleged that within one or two days after he signed the
October 23, 2009 Lease, he recognized that the $800 rent set forth therein was incorrect, and that

at that time he remonstrated with Complainant, and that the cell phone recording had been made



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 53 of 188

at that time, rather than at the November 15, 2009 party at the Premises. (Tr. 219-24, 240, 245-
50) Respondent's testimony on this issue was not credible.

27. On or about November 16, 2009, Complainant encountered Respondent's son, Chris
Hilpl, and advised him that he would take Respondent to court unless Respondent stopped
bothering him. (Tr. 69-71)

28. On or about November 17, 2009, Complainant and Tullai encountered Respondent
while driving. Respondent stepped in front of their vehicle to stop it, and shouted that
Complainant was trying to take his property away from him. (Tr. 71-72, 178-80)

29. Complainant and DeLeo filed a police report on November 19, 2009, charging
Respondent with harassment regarding Respondent’s various offensive statements and actions,
including the November 17, 2009 encounter. (Complainant's Exhibit 1; Tr. 72-74, 125)
Respondent was charged with harassment, for which he received an ACD (adjournment in
contemplation of dismissal) from the local court. (Tr. 294-95)

30. On several occasions beginning in or about mid-November, 2009, Complainant
observed hunters gathering near the Premises. Complainant believed that these persons were a
threat to him. He presented no credible evidence that these persons had threatened him, or that
they were connected to Respondent in any way. (Tr. 75, 120-23, 301-02)

31. Respondent denied that he had made disparaging references to African-Americans,
Muslims, the president, or persons of Italian descent. Respondent further testified that he had
never used the word “nigger” in his life. (Tr. 200-02, 204-05, 209-16, 278-80, 284-88, 292-93,
296-97) Respondent's testimony was not credible.

32. In late November 2009, Complainant notified Respondent of his wish to leave the

Premises. On December 2, 2009 they executed a county Housing Assistance Program agreement
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to that effect, which required Complainant to move out by December 15, 2009. Complainant did
not have all of his possessions moved from the Premises until January 5, 2010. (Complainant's
Exhibit 3; Tr. 74-79, 126-30, 131, 225, 252, 293-94)

33. Complainant never paid any rent to Respondent for the Premises. (Tr. 127-29, 218,
251-54)

34. Before Complainant moved into the Premises, he asked Respondent for assistance in
obtaining Dish Network television service, because Complainant did not have good credit.
Apparently in the belief that he was only supplying the $50 deposit required for the service,
Respondent spoke to the Dish Network representative, and gave her his Social Security number
and credit card number. (Tr. 81-83, 113, 198-99, 226-29, 232, 256-62)

35. On or about March 10, 2010, Respondent received a bill for over $300 for Dish
Network television services for the Premises. That bill indicated that service was in
Respondent's name. (Respondent’s Exhibit 2; Tr. 229-31, 262-68)

36. Complainant filed his verified complaint number 10140314 with the Division on April
26, 2010, and on or about that date, the Division sent a letter to Respondent enclosing a copy of
the verified complaint. (ALJ's Exhibit 1; Complainant's Exhibit 6; Tr. 80) Respondent received
the verified complaint in early May, 2010. (Tr. 268)

37. On May 10, 2010, Respondent made a complaint against Complainant to the county
sheriff regarding the Dish Network bill. That complaint states that Complainant had “used
(Respondent's) name” to obtain Dish Network service, and that the offense charged was “identity
theft.” Respondent testified that he had not intended to charge Complainant with identity theft,

but that he had simply signed the statement that the deputy sheriff typed. (Complainant's Exhibit
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4; Tr. 83-85, 232-36) Complainant was called and questioned by a deputy sheriff regarding
Respondent’s complaint, and he gave a statement. (Complainant's Exhibit 4; Tr. 89)

38. Respondent denied that he had filed the May 10, 2010 complaint with the sherift’s
office to retaliate against Complainant, and claimed that he contacted the sheriff’s office on May
10 because he “may have” still been getting bills from Dish Network as of that date. Respondent
acknowledged that he was angry when he received the verified complaint in early May. (ALJ's
Exhibit 1; Tr. 268-74) No Dish Network bills from after March, 2010 were produced at the
public hearing. Respondent's testimony on this issue was not credible.

39. Respondent's testimony at times evidenced confusion regarding past events, and
Respondent was occasionally evasive. (Tr. 205-06, 219-25, 229, 232, 234-35, 247-48, 272-73,
282, 285-86, 291) Based on my observation of Respondent’s demeanor and behavior, and on the
contents of his testimony, I find that he was not a credible witness.

40. Complainant incurred expenses of $200 to rent a moving truck to move from the
Premises, and $90 for a tow truck to tow away one of his vehicles. (Tr. 85-86) Complainant and
his family moved to another location. Complainant paid $875 for the first month’s rent. (Tr. 85-
86)

41. Respondent's treatment of Complainant made him angry, and fearful for his family's
safety and his own. Since then, Complainant, DeLeo and Tullai have argued, which
Complainant attributes to the stress caused by Respondent's statements and actions.
Complainant does not wear his Islamic attire anymore, for fear of being singled out. (Tr. 86-89)

42. At the time of the public hearing, Respondent was 75 years old, and Complainant was

about 42 years old. (Complainant's Exhibit 1; Tr. 186)
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43. Complainant was angry and humiliated when he received Respondent's identity theft

complaint. (Complainant's Exhibit 4; Tr. 89-90)

OPINION AND DECISION

Hostile Housing Environment

Pursuant to the New York State Executive Law, art. 15 (Human Rights Law), it is an
unlawful discriminatory practice “for the owner... or other person having the right to... rent or
lease a housing accommodation... (t)o discriminate against any person because of... race, creed,
color... in the terms, conditions or privileges of the sale, rental or lease of any such housing
accommodation or in the furnishing of facilities or services in connection therewith.” Human
Rights Law § 296.5(a) (2).

One form of unlawful discrimination occurs when a landlord subjects a tenant to a hostile
housing environment. To prevail on a hostile housing environment theory, a complainant must
show that he was a member of a protected class, he was subjected to harassment based upon his
membership in the protected class, and the harassment affected a term, condition or privilege of
housing. State Div. of Human Rights v. Stoute, 36 A.D.3d 257, 264, 826 N.Y.S.2d 122, 127 (2d
Dept. 2006).

In the instant case, Complainant is an African-American, an adherent of the Muslim faith,
and is married to a woman of Italian descent. During his short tenancy at the Premises,
Complainant was frequently subjected to abusive language directed at African-Americans,
Muslims, and Complainant himself personally as a Muslim and a black man. On one occasion,
Respondent directed his disparaging remarks to Complainant's wife because of her Italian

ancestry. Respondent also grabbed Complainant on at least one occasion, and threatened his

-10-
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safety. Respondent's acts and statements altered the terms, conditions privileges of
Complainant’s rental of the Premises. Complainant presented a prima facie case for a hostile
housing environment due to race/color and creed. Respondent was not a credible witness, and he
failed to present credible proof in his defense. This complaint is sustained.
Retaliation

In order to establish a prima facie case of retaliation, a complainant must show that (1) he
engaged in activity protected by Human Rights Law § 296; (2) the respondent was aware that he
participated in the protected activity; (3) he suffered an adverse action; and, (4) there is a causal
connection between the protected activity and the adverse action. Pace v. Ogden Svcs. Corp.,
257 A.D.2d 101, 103, 692 N.Y.S.2d 220, 223 (3d Dept. 1999)

In the instant case, Complainant engaged in activity protected by Human Rights Law
§ 296 when he filed his verified complaint in late April, 2010. Respondent became aware of that
no later than early May, and his criminal complaint against Complainant followed almost
immediately thereafter. Although the criminal complaint did not ultimately result in criminal
prosecution of Complainant, he was subjected to questioning by the sheriff regarding the
complaint, and was angry and humiliated. Respondent's attempts to explain why his complaint to
the sheriff followed so closely on the heels of the service of Complainant's Division complaint
were not convincing. Respondent failed to prove a legitimate, nondiscriminatory reason for his
actions. This complaint is sustained.
Damages

A complainant is entitled to recover compensatory damages for mental anguish caused by
a respondent's unlawful conduct. In considering an award of compensatory damages for mental

anguish, the Division must be especially careful to ensure that the award is reasonably related to

-11 -



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 58 of 188

the wrongdoing, supported in the record, and comparable to awards for similar injuries. State
Div. of Human Rights v. Muia, 176 A.D.2d 1142, 1144, 575 N.Y.S.2d 957, 960 (3d Dept. 1991).
Because of the “strong antidiscrimination policy” of the Human Rights Law, a
complainant seeking an award for pain and suffering “need not produce the quantum and quality
of evidence to prove compensatory damages he would have had to produce under an analogous
provision.” Batavia Lodge v. New York State Div. of Human Rights, 35 N.Y.2d 143, 147, 359
N.Y.S.2d 25, 28 (1974). Indeed, “(m)ental injury may be proved by the complainant's own
testimony, corroborated by reference to the circumstances of the alleged misconduct.” New York
City Transit Authority v. State Div. of Human Rights (Nash), 78 N.Y.2d 207, 216, 573 N.Y.S.2d
49, 54 (1991). The severity, frequency, and duration of the conduct may be considered in
fashioning an appropriate award. New York State Department of Correctional Services v. New
York State Div. of Human Rights, 225 A.D.2d 856, 859, 638 N.Y.S.2d 827, 830 (3d Dept. 1996).
In New York State Div. of Human Rights v. Stoute, 36 A.D.3d 257 (2d Dept. 2006), a
landlord's harassment of his tenant resulted in an award of $10,000 for mental anguish. In the
instant case, Respondent subjected Complainant to insults to his race and religion, and that of his
family, over a period of approximately one month, and forcibly grabbed Complainant on one
occasion. Due to the age difference of over 30 years between Respondent and Complainant,
Complainant could not have reasonably have felt himself to be in physical danger on that
occasion. However, this unauthorized physical contact by Respondent, particularly in the
presence of Complainant's family, was yet another affront to his dignity. Under these
circumstances, an award of $10,000 regarding the hostile housing environment is appropriate.
Although Complainant presented proof of the first month’s rent at the home he moved to

after leaving Respondent's Premises, he did not present proof of what he actually paid, or for
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how long. In addition, due to the private, informal arrangement between Complainant and
Respondent regarding the rental amount for the Premises, I am unable to determine that
Complainant sustained damages for increased rent, and I make no award of damages regarding
rent.

Complainant did present sufficient proof that he had sustained moving expenses in the
amount of $290, and an award is made in that amount.

With respect to Respondent's retaliatory conduct, the record demonstrates that although
Complainant was not actually prosecuted for the alleged identity theft, he was angered and
humiliated by being subject to investigation. Under the circumstances, an award of $2,500 is
appropriate.

Human Rights Law § 297.4 (c) (iv) permits the award of punitive damages to a person
aggrieved by a housing discriminatory practice. Punitive damages may be awarded “where the
wrong complained of is morally culpable, or is actuated by... reprehensible motives, not only to
punish the (respondent) but to deter him, as well as others who might otherwise be so prompted,
from indulging in similar conduct in the future.” Micari v. Mann, 126 Misc. 2d 422, 481
N.Y.S.2d 967 (N.Y. Sup. Ct. 1984) Respondent's behavior towards Complainant was deliberate,
and demeaning to Complainant. An award of $1,000 will serve to deter Respondent from future
actions of this kind.

Pursuant to § 297 of the Human Rights Law, the Division may assess civil fines and
penalties. With reference to the instant case, I find that the damages awards as noted above will
be sufficient to deter Respondent from future discriminatory behavior. Respondent's
discriminatory words and actions were deliberate, and resulted in humiliation to Complainant.

However, there was no evidence at the hearing that Respondent had engaged in this kind of
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behavior before, or that he possessed financial resources beyond the two houses which he rented
out and, presumably, his own residence. For those reasons, it is not appropriate to assess a civil

fine.

ORDER
On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to the
provisions of the Human Rights Law and the Division’s Rules of Practice, it is hereby
ORDERED, that Respondent, and his agents, representatives, employees, successors, and
assigns, shall cease and desist from discriminatory practices; and
IT IS FURTHER ORDERED, that Respondent shall take the following action to
effectuate the purposes of the Human Rights Law, and the findings and conclusions of this order:
1. Within 60 days of the date of the Commissioner’s Order, Respondent shall pay to
Complainant the sum of $12,790 without any with holdings or deductions, as
compensatory damages for the mental anguish and humiliation suffered by
Complainant as a result of Respondent's unlawful discrimination, and as
compensation for the moving expenses incurred by Complainant. Interest shall
accrue on the award at the rate of 9 per cent per annum from the date of the

Commissioner's Order until payment is actually made by Respondent.
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2. Within 60 days of the date of the Commissioner's Order, Respondent shall pay to
Complainant the sum of $1,000 without any with holdings or deductions, as
punitive damages for his willful and malicious conduct. Interest shall accrue on
the award at the rate of 9 per cent per annum from the date of the Commissioner's
Order until payment is actually made by Respondent.

3. The aforesaid payments shall be made by Respondent in the form of a certified
check made payable to the order of Complainant, and delivered by certified mail,
return receipt requested, to the New York State Division of Human Rights,
Albany Regional Office, Att’n Lawrence Zyra, Esq., Corning Tower, 28th floor,
Empire State Plaza, P.O. Box 2049, Albany, NY 12220. Respondent shall furnish
written proof to the New York State Division of Human Rights, Compliance
Unit, Att’n Barbara Buoncristiano, One Fordham Plaza, 4th floor, Bronx, NY
10458, of its compliance with the directives contained in this Order.

4. Respondent shall cooperate with the representatives of the Division during any
investigation into compliance with the directives contained within this order.

DATED: July 11, 2011
Bronx, New York

Administrative Law Judge
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STATE OF NEW YORK: EXECUTIVE DEPARTMENT
STATE DIVISION OF HUMAN RIGHTS

STATE DIVISION OF HUMAN RIGHTS
On the complaint of

JOSEPH P. PEZZA,
Complainant, | NOTICE OF ORDER

_against_ AFTER HEARING

THE MILL RIVER CLUB, INC., CASE No: 3507000

Respondent.

PLEASE TAKE NOTICE that the within is a true copy of an Order issued herein by the
Hon. Michelle Cheney Donaldson, Commissioner of the State Division of Human Rights, after a
hearing held before Administrative Law Judge Thomas S. Protano. In accordance with the
Division's Rules of Practice, a copy of this Order has been filed in the offices maintained by the
Division at One Fordham Plaza, Bronx, New York 10458. The Order may be inspected by any
member of the public during the regular office hours of the Division.

PLEASE ALSO TAKE NOTICE that any party to this proceeding may appeal this Order
to the Supreme Court in the County wherein the unlawful discriminatory practice which is the
subject of the Order occurred, or wherein any person required in the Order to cease and desist from
an unlawful discriminatory practice, or take other affirmative action resides or transacts business by
filing with such Supreme Court of the State a Petition and Notice of Petition within sixty days after
service of this Order. The Petition and Notice of Petition must also be served on all parties,

including the Division of Human Rights.
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PLEASE TAKE FURTHER NOTICE that a complainant who seeks state judicial review,
and who receives an adverse decision therein, may lose his or her right to proceed subsequently

under federal law, by virtue of Kremer v. Chemical Construction Corp., 465 U.S. 461 (1982).

DATED:
BRONX, NEW YORK STATE DIVISION OF HUMAN RIGHTS

MICHELLE CHENEY DONALDSON
Commissioner
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To:

Joseph P. Pezza
13 Winding Lane
Glen Head, New York 11545

Joseph P. Pezza
P.O. Box 8020
Garden City, New York 11530

The Mill River Club, Inc.

Mill River Road

Upper Brookville, New York 11771
Attention Jay M. Herman, President

Lazer, Aptheker, Rosella & Yedid, P.C.
Melville Law Center

225 Old Country Road

Melville, New York 11747-2712
Attention Russell L. Penzer, Esq.

Jackson Lewis, LLP

58 South Service Road

Suite 410

Melville, New York 11747
Attention Jeffrey W. Brecher, Esq.

Caroline J. Downey

Acting General Counsel

State Division of Human Rights
One Fordham Plaza

Bronx, New York 10458

Hon. Eliot Spitzer

Attorney General

120 Broadway

New York, New York 10271
Attention Civil Rights Bureau
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STATE OF NEW YORK: EXECUTIVE DEPARTMENT
STATE DIVISION OF HUMAN RIGHTS

STATE DIVISION OF HUMAN RIGHTS
On the complaint of

JOSEPH P. PEZZA,
Complainant,

-against- CASE No: 3507000
THE MILL RIVER CLUB, INC.,

Respondent.

PROCEEDINGS IN THE CASE

On October 1, 2002, Complainant filed a verified complaint with the State Division of
Human Rights (Division), charging Respondent with unlawful discriminatory practices relating
to public accommodation in violation of the Human Rights Law of the State of New York.

After investigation, the Division found that it had jurisdiction over the complaint and that
probable cause existed to believe that Respondent had engaged in an unlawful discriminatory
practice. The Division thereupon referred the case to Public Hearing.

After due notice, the case came on for hearing before Thomas S. Protano, an
Administrative Law Judge (A.L.J.) of the Division. Public Hearing sessions were held on July
12, 13,14 and 15, 2005.

Complainant and Respondent appeared at the hearing. Complainant was represented by
the law firm of Lazer, Aptheker, Rosella & Yedid, P.C., by Russell L. Penzer, Esq, of Counsel.
Respondent was represented by Jackson Lewis, LLP, by Jeffrey W. Brecher, Esq, of Counsel.

Permission to file post-hearing briefs was granted. Counsel for both parties filed post-

hearing briefs.

Page 1



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 67 of 188

Order After Hearing
SDHR Case No. 3507000
Joseph P. Pezza v. The Mill River Club, Inc.

On August 7, 2006, A.L.J. Protano issued a recommended Findings of Fact, Opinion,
Decision and Order (Recommended Order). Objections were filed by both parties.
An Alternative Proposed Order was issued by the Commissioner on October 24, 2006.

Objections were filed by both parties.

FINDINGS OF FACT

1. Respondent is a country club located in Oyster Bay, New York. Complainant has been a
member of Respondent club for 18 years. He remains a member of Respondent club to this day.
(A.L.J.’s Exhibit III; Tr. 32)

2. The Respondent club has a kitchen and provides meal service. It holds restaurant and bar
licenses issued by governmental agencies. (Joint Exhibit 2) It maintains tennis courts, a pool and
a golf course. (Complainant’s Exhibit 16; Tr. 706)

3. Inorder to become a member of Respondent’s club, one must find a sponsoring member,
apply for admission, go through a background check, have dinner with admissions committee
members and then go through an interview with the full Admissions Committee. After that, if
the applicant is found to be suitable, he or she is invited to join. (Respondent’s Exhibits J & K;
Tr. 146, 187-90) The club does not advertise for new members. (Tr. 499)

4. Non-members of Respondent club are not permitted to use the club facilities except as a
guest of a member. However, non-members can make purchases from the pro shop and they can
take golf or tennis lessons from the golf or tennis pro, respectively. (Tr. 502, 705-708) In
addition, under certain circumstances, non-members can hold parties, golf outings and other
functions, provided a member sponsors the event. (Tr. 352, 358, 371, 404, 591) When such

functions are held at the Respondent club, Respondent collects an agreed upon fee, usually
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directly from the non-member who is hosting the function. (Tr. 348, 354, 360, 373, 400, 405,
416) There were 21 such events held at Respondent club in 2002, 21 in 2003 and 17 in 2004.
(Tr. 456-58)

5. Many of the non-member events are held by individuals. Some are held by local non-
profit organizations trying to raise money by conducting golf outings. Of the 59 events held
from 2002 through 2004, at least 20 were golf or tennis outings held by organizations. (Joint
Exhibit 1)

6. Although all of those functions are nominally sponsored by a member, a non-member
who wants to hold a function at the club can do so, even if he does not have a sponsoring
member readily available. When necessary, sponsors can be “made available” by the club’s
general manager, who will find members to sponsor the events. Gary Jorgensen, Respondent’s
general manager from 1999 to 2004, stated that on occasions, when circumstances required it, he
would find a sponsor for an event if “the relationship to the club was light.” (Tr. 703-04) Jay
Herman, a member of Respondent club, similarly stated that a general manager had asked him to
sponsor an event when a sponsor was needed. (Tr. 580)

7. Complainant alleges that Respondent maintains discriminatory membership policies.
Although Respondent concedes that Complainant’s description of its policy is accurate, it asserts
that the policy is not unlawfully discriminatory in violation of New York State’s Human Rights
Law. (A.L.J.’s Exhibits III & I'V; Joint Exhibits 1 & 2) Complainant further alleges that when he
suggested Respondent needed to re-evaluate this policy, he was retaliated against and told not to
bring the topic up again. (Joint Exhibit 2) Complainant has not sought monetary damages, and
specifically states that he seeks only to end Respondent’s allegedly discriminatory membership

practices. (Tr. 40)

Page 3



Case 6:21-cv-06303-FPG Document 26-1 Filed 06/16/21 Page 69 of 188

Order After Hearing
SDHR Case No. 3507000
Joseph P. Pezza v. The Mill River Club, Inc.

8. Specifically, Respondent’s policy requires that it maintain a balanced membership with
half of its members classified as Jewish and the other half of its members classified as Christian.
In order to achieve this balance, every member is categorized as “J” for Jewish, “C” for
Christian, “M” for mixed or “O” for other. (Tr. 32-33) If, for example, there are openings on the
Jewish side only, a Christian applicant would have to wait until there were Christian openings in
order to be accepted as a member. Similarly, a Jewish applicant would have to wait if openings
were only on the Christian side. (Tr. 36) In order to maintain the balance, Respondent has
resorted to lowering its initiation fee for one side or the other to attract members of that faith.
(Tr. 37)

9. Whenever Respondent seeks new members, it must maintain that balance. Respondent’s
full regular membership is set at 252 members and there are other lesser categories of
membership such as weekday, house, pool and tennis, which entitle members to less than full use
of the club. In total, including all categories of membership, there are 300 to 400 members.
(Complainant’s Exhibit 16; Tr. 493)

10. According to Stanley Chase, a founding member of the club, the Respondent’s goals are
to be “free of prejudice” and to “provide a place in which no one would feel out of place by
virtue of being in a minority ethnic situation, which is what was happening and still happens to
clubs.” (Tr. 112) Mr. Chase said that in 1964, when Respondent club was founded, “you were
either in a Christian club or a Jewish club.” (Tr. 113) George Brownridge, a 40-year member
and former club president, expressed a belief that if the balanced membership policy were
abandoned, the club would become either mainly Jewish or mainly Christian. (Tr. 161) Mr.
Chase expressed a similar belief, citing other clubs that tried but failed to maintain a balance as

examples. (Tr. 119)
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11. It is this balanced policy that, in part, attracts new members. Numerous current members
testified that they were attracted to the Respondent club because of its policies of diversity and
the balanced membership. Many expressed pride that they belonged to a club that fostered such
an atmosphere. (Tr. 164, 180, 343, 357, 364, 377, 395, 408, 457, 469, 477, 589, 592, 605)

12. In addition to religious diversity, Respondent seeks to maintain ethnic and racial
diversity. (Tr. 578, 603, 655) It achieves racial and ethnic diversity without codifying or
enforcing any policies similar to the membership policies it uses to maintain religious diversity.
(Respondent’s Exhibits A & B; Tr. 577-78)

13. Complainant asserts that the policy affects his membership, because he is denied the
companionship of prospective members who might be kept on waiting lists pursuant to the
balanced membership policy. He cited Andrew Bene as an example. (Tr. 98) Mr. Bene stated
however that he was not a close acquaintance of Complainant. He stated that he believed he had
met Complainant only once at Respondent club. (Tr. 147-48) Mr. Bene applied for membership
in Respondent club in April 0of2002. He was placed on a waiting list and, in May of 2003, he
asked Respondent to withdraw his application because his daughter had become very ill. Mr.
Bene is Catholic. (Tr. 145, 150) Complainant also said that the policy affects all members
monetarily and forces everyone to accept “unnecessary labels”, which he described as
embarrassing. (Tr. 81-82)

14. In 2002, while serving as a member of Respondent’s governing board, Complainant
stated that he felt the practice of labeling all applicants based upon religious affiliation should be
ended. He asserts that after making this argument, he was removed from the board in retaliation

for having complained about the allegedly discriminatory practice. (Joint Exhibit 2; Tr. 88)
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Respondent argues that he was removed for reasons unrelated to his complaints about the
membership policy.

15. In July 0f2002, Complainant’s term of service on the board was set to expire. In order to
run for the board, a candidate must either be selected by the Nominating Committee or, failing
that, he or she must submit a petition signed by 25 members. Thereafter, the membership votes
on the candidates. (Tr. 426-27)

16. In 2002, when Complainant was seeking to run for another term, the nominating
committee chose not to nominate him. Prior to making its decisions, the committee interviews
the candidates. When the committee contacted Complainant to set up an interview, he did not
respond until after the deadline the committee had set. Despite this, Complainant was given an
interview even though some members of the committee objected. (Tr. 441-44) At the interview,
Complainant was asked about a Beach Boys concert he had booked for the club that was poorly
attended and cost the club money. He was evaluated on his fitness to continue as a board
member. (Tr. 446)

17. When the members of the committee met to discuss Complainant’s candidacy, several
stated that he had done a bad job with the Beach Boys concert. Others felt he was brusque and
not a team player. (Tr. 450, 384) Eileen Heuwetter, a committee member, felt Complainant was
arrogant and overbearing. (Tr. 479) Another member of the committee, Diane Banks, had
worked with Complainant previously when she was in charge of providing entertainment for the
club. She stated that on one occasion, when Complainant disagreed with her choice of a
promoter for Respondent’s entertainment events, he became very abusive towards her and cursed
at her. She related this story to the committee when they met. (Tr. 387, 642) Of approximately

15 or 16 members seeking nomination, the committee chose eight. Complainant was not among
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them. (Respondent’s Exhibit R; Tr. 451) Complainant’s opposition to Respondent’s membership
policy was not a factor in the decision. Most of the committee members who testified said they
did not recall hearing him complain about the diversity policy. (Tr. 447, 481) One member
remembered hearing the Complainant advocating for the abolition of the membership plan, but
he did not consider it to be a complaint of discrimination. Instead, he felt Complainant was

arguing that the policy hurt the club financially. (Tr. 386)

DECISION AND OPINION

Public accommodation jurisdiction
According to N.Y. Exec. Law, Art. 15 (Human Rights Law) §296.2(a):

it shall be an unlawful discriminatory practice for any person, being the owner,
lessee, proprietor, manager, superintendent, agent or employee of any place of
public accommodation ... because of ... creed ... of any person, directly or
indirectly, to refuse, withhold from or deny to such person any of the
accommodations, advantages, facilities or privileges thereof ... or to publish,
circulate, issue, display, post or mail any written or printed communication, notice
or advertisement, to the effect that any of the accommodations, advantages,
facilities and privileges of any such place shall be refused, withheld from or
denied to any person on account of ... creed ... .

A “place of public accommodation” is defined to include, among other things, golf
courses, restaurants, eating houses or any place where food is sold for consumption on premises.
It does not include any institution or club that is “distinctly private.” However,

In no event shall an institution, club or place of public accommodation be

considered in its nature distinctly private if it has more than one hundred

members, provides regular meal service and regularly receives payment for dues,

fees, use of space, facilities, services, meals or beverages directly or indirectly

from or on behalf of a non-member for the furtherance of trade or business.

Human Rights Law §292.9 (as amended by L.1994, ch. 262).
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Respondent has the burden of establishing that their place of accommodation is
"distinctly" private. Cahill v. Rosa, 89 N.Y.2d 14, 22, 651 N.Y.S.2d 344, 347 (1996).
Respondent argues that it is a distinctly private organization, but fails to prove that it falls outside
of the provisions of §292.9. When Respondent’s operations are compared to a plain reading of
the statute, it is clear that they have more than one hundred members, provide regular meal
service and receive payment for use of space and facilities from non-members. Therefore,
Respondent is a place of public accommodation as defined by the Human Rights Law.

Respondent focuses on the portion of the statute which states that a place of public
accommodation will not be considered distinctly private if it “regularly receives payment for
dues, fees, use of space, facilities, services, meals or beverages directly or indirectly from or on
behalf of a non-member for the furtherance of trade or business.” Human Rights Law §292.9.
Respondent maintains that it does not “regularly” receive payments from non-members. The
terms “regularly” and “for furtherance of trade or business” are not defined by the State Human
Rights Law or the Division’s Rules of Practice. Because the provisions of New York City
Human Rights Law are similar to State Human Rights Law, Respondent cited the definitions of
“regularly” found in the Rules of Practice of the City of New York Human Rights Commission
at Title 47, Chapter 2, §2-01, Rules of the City of New York, and argued that under those
definitions Respondent does not “regularly receive payment ... from or on behalf of a non-
member for the furtherance of trade or business.” While Respondent may look at definitions
used by the New York City Human Rights Commission, those definitions are not controlling on
the State Division of Human Rights.

Regardless of whether Respondent regularly receives payment for dues, fees, use of

space, facilities, services, meals or beverages directly or indirectly from or on behalf of a non-
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member for the furtherance of trade or business, it is not a distinctly private organization.
Anyone who is interested in holding a golf outing or other event can walk into the Respondent’s
premises and make arrangements for the event. If he or she does not have a member to sponsor
the event, one will be found, according to Mr. Herman and Mr. Jorgensen, a member and a
former manager, respectively. Consequently, since the club facility is open to anyone, there is
nothing private about it. Respondent club is not distinctly private.
Complainant’s standing

Pursuant to Human Rights Law §297.1, any “person claiming to be aggrieved by an
unlawful discriminatory practice” may file a complaint with the Division. A potential
complainant must establish legal standing to file a complaint, by establishing that he or she is a
person aggrieved by the actions alleged to be unlawful under the Human Rights Law.

Complainant argues that as a member of the club, he has standing to maintain his claim
against Respondent charging discrimination on the basis of creed. With this proposition the
Commissioner agrees. As a member and officer of the Respondent, Complainant sought to
convince the club to change the discriminatory rule, to no avail. As a member, Complainant is
aggrieved by the discriminatory policy and practice of the club, and has a legitimate interest that
the rules of the club not be in violation of the Human Rights Law. Complainant and all other
members have been “labeled” as to their religion, and Complainant finds this offensive and
embarrassing. Suffering some greater personal harm, such as himself being placed on a waiting
list because of his religion, is not necessary to establish that he is a person aggrieved.

The U.S. Supreme Court, considering standing to sue under parallel provisions of federal
law, has found that a white resident of an apartment complex had standing to sue over the

racially discriminatory practices of the complex, even though the harm to that plaintiff was not
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direct discrimination, but deprivation of the right to live in a racially integrated community.
Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972). The reasoning of
Trafficante was extended from renters in an apartment complex to residents of a “neighborhood”
affected by racial steering, in Gladstone, Realtors v. Bellwood, 441 U.S. 91 (1979). See also,
Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982)(“testers” posing as prospective tenants
had standing); EEOC v. Mississippi College, 626 F.2d 477, 483 (1980), cert. den. 453 U.S. 912
(1981)(Plaintiff, who was white and alleged discrimination against blacks by her employer, had
standing to “charge a violation of her own personal right to work in an environment unaffected
by racial discrimination”.)

Complainant therefore has standing due to his interests in the situation as a member of
the club, similar to the way in which tenants had an interest in the discriminatory practices of the
apartment complex, or the residents had an interest in the effects of discrimination on their
neighborhood. Complainant would not be so affected, in his interests as a member, either by an
isolated incident of discriminatory conduct attributable to the club, which was directed at a guest
or another member, or by a facially neutral policy alleged to have discriminatory impact on
“others”. See, Yolles v. Golf Club of Avon, Inc., 2004 Conn. Super. LEXIS 107 (Superior Court
Hartford, unreported decision) at page 57. By contrast, pursuant to Respondent’s facially
discriminatory policy, Complainant has been “labeled” on the basis of creed, and is subject to a
club environment where all members have been so labeled. On that basis, Complainant can
challenge the discriminatory policy.

Retaliation
With respect to a retaliation claim, Complainant must first establish a prima facie case by

showing that: (1) he engaged in activity protected by the Human Rights Law, (2) Respondent
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was aware that he participated in the protected activity, (3) he suffered from a disadvantageous
action based upon his activity, and (4) there is a causal connection between the protected activity
and the adverse action taken by Respondent. Pace v. Ogden Services Corp., 257 A.D.2d 101;
692 N.Y.S.2d 220 (3d Dept. 1999), citing, Dortz v. City of New York, 904 F.Supp. 127, 156
(1995); see also, Matter of North Shore University Hospital v. Rosa, 86 N.Y.2d 413, 633
N.Y.S.2d 462 (1995) (wherein the Court of Appeals applied a proof scheme used for
employment discrimination cases to a public accommodation case).

Complainant asserts that he questioned the Respondent’s policy and, thereafter, was
removed from the Respondent’s Board of Governors in retaliation for having opposed
Respondent’s membership policy. He has established a prima facie case of retaliation in that he
was removed from the Board of Governors after advocating a change in Respondent’s
membership policies. Respondent’s witnesses make it clear, however, that his beliefs about
Respondent’s membership policy were not the reason for his removal. Rather, the committee
members felt he handled his interview badly and did not recommend him for another term on the
Board of Governors.

Respondent’s Liability

Respondent maintains a practice that excludes some potential members (though
temporarily), favors other members, and offers discounted fees based solely upon the creed of
the applicant. Though their goal is to be inclusive rather than exclusive and they seek to create a
place that is free of prejudice, the policy is, nonetheless, discriminatory. It is in violation of the
New York State