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KEVIN ] WORTHEN, President
BRIGHAM YOUNG UNIVERSITY

November 19, 2021

Via Certified Mail

Catherine E. Lhamon

Assistant Secretary for Civil Rights

UNITED STATES DEPARTMENT OF EDUCATION
400 Maryland Avenue, SW

Washington, D.C. 20202

Re: Brigham Young University’s Notice of Religious Exemption to Title IX Requirements

Dear Ms. Lhamon:

I write in response to the letter we received from the Office for Civil Rights (OCR) in the U.S.
Department of Education (ED) dated October 21, 2021, regarding a complaint filed with OCR on
March 9, 2020 (Complaint) (OCR Case No. 08-20-2196). We affirm the religious protections that the
United States Constitution, Title IX of the Education Amendments of 1972 (Title [X), and other laws
provide to Brigham Young University (BYU), and we assert our religious exemption with respect to
any application of Title IX relating to sexual orientation and gender identity that is not consistent with
the religious tenets of The Church of Jesus Christ of Latter-day Saints (the Church of Jesus Christ).

BYU is areligious institution of higher education in Provo, Utah, “founded, supported, and
guided by” the Church of Jesus Christ.! Although BYU is a nonprofit corporation, BYU is part of the
Church Educational System, which includes many other institutions and programs affiliated with the
Church of Jesus Christ. BYU’s unique mission is “to assist individuals in their quest for perfection and
eternal life” by “provid[ing] an environment enlightened by living prophets and sustained by those
moral virtues which characterize the life and teachings of the Son of God.”> BYU aims to provide an
education that is spiritually strengthening, intellectually enlarging, and character building, leading to
lifelong leaming and service. In striving for these aims, “the common purpose of all education at BYU
[is] to build testimonies of the restored gospel of Jesus Christ.”> All BYU students, faculty,
adminiswators, and staff agree to the Church Educational System Honor Code and thereby “voluntarily
commit to conduct their lives in accordance with the principles of the gospel of Jesus Christ.”

We reaffimm that the First Amendment to the U.S. Constitution protects the autonomy of
religious institutions, including BYU, to be free from government involvement in the teaching or
practice of religion, and from excessive entanglement with their religious affairs. Further, federal law
prohibits the government from imposing any substantial burden on our religious free exercise that is
not the least restrictive means of meeting a compelling government interest.

Title IX “is designed to eliminate (with certain exceptions) discrimination on the basis of sex in
any education program or activity receiving Federal financial assistance.” 34 C.F.R. § 106.1.

! BYU Mission Statement, https://aims.byu.edu/byu-mission-statement.
2.
3 Aims of a BYU Education, https://aims.byu.edu/aims-of-a-byu-education.

4 Church Educational System Honor Code, https://policy.byu.edu/view/church-educational-system-honor-code.

Kevin ] Worthen, President - BRIGHAM YOUNG UNIVERSITY . D-346 ASB - PROVO, UTAH 84602-1346
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identity and purpose.” The Church of Jesus Christ proclaims “that marriage between a man and a
woman is ordained of God and that the family is central to the Creator’s plan for the eternal
destiny of His children.”!® Importantly, “God has commanded that the sacred powers of
procreation are to be employed only between man and woman, lawfully wedded as husband and
wife,” and “the means by which mortal life is created [are] divinely appointed.”!!

The Church Educational System Honor Code includes a voluntary commitment by each
BYU student and employee to “live a chaste and virtuous life.” As Elder Johnson’s letter explains,
“[t]here is and always has been more to living a chaste and virtuous life than refraining from
sexual relations outside of marriage.” Referencing the above-stated doctrine of the Church of Jesus
Christ, Elder Johnson wrote that “[s]ame-sex romantic behavior cannot lead to eternal marriage
and is therefore not consistent with the principles included in the Honor Code.” Thus, any Title IX
requirement that BYU must allow same-sex romantic behavior would be inconsistent with
religious tenets of the Church of Jesus Christ, and BYU would be exempt from such requirement.
Further, BYU also would be exempt from any requirements under Title IX that contradict doctrine
of the Church of Jesus Christ regarding the distinction between men and women, the eternal nature
of gender, or God’s laws of chastity and marriage.

BYU affirms that the freedom of religion guaranteed by the Constitution and federal law
includes the freedom to operate a religious university without sacrificing distinctive religious beliefs
or practices. At the same time, BYU welcomes and supports all our students and employees who
agree to abide by the tenets of the Church of Jesus Christ, including those who identify as LGBTQ.
We acknowledge the complicated realities that many of these individuals experience as they navigate
issues surrounding sexual orientation, gender identity, and religious doctrine. The intersection of
religious identity and LGBTQ identity—both at an institutional level and an individual level—is
complex and nuanced. At BYU, where our religious mission is inextricably bound up in the doctrine
of Jesus Christ, we simultaneously stand firm in our religious beliefs and reiterate our love and
respect for each member of our campus community. We also applaud and will continue to support
ongoing efforts to find common ground on these important issues as we strive to follow Jesus
Christ’s example of love and fairness for all of God’s children.'?

We appreciate your consideration of our religious beliefs and look forward to your
response confirming ED’s acknowledgement of our religious exemption, as set forth herein.

Sincerely,

Kevin J Worthen, President
BRIGHAM YOUNG UNIVERSITY

® The Family: A Proclamation to the World.
10 Id
11 Id.

12 See, e.g., Faimess for All Act, H.R. 1440, 117" Congress (2021) (protecting LGBTQ rights and religious freedom);
NCAA, Common Ground, https://www.ncaa.org/about/resources/inclusion/common-ground; BYU Announces New Office of
Belonging, BYU NEWS (Aug. 23, 2021), https://news.byu.edu/announcements/byu-forms-new-office-of-belonging.

EXHfE/fT]JWOrthen, President - BRIGHAM YOUNG UNIVERSITY - D-346 ASB - PROVO, UTAH 84602-1346
PHONE: (801) 422-2521 - E-MAIL: - WEBSITE: president.bvu.edu



Case 6:21-cv-00474-AA  Document 174-10 Filed 07/20/22 Page 4 of 30

EXHIBIT J



Case 6:21-cv-00474-AA  Document 174-10 Filed 07/20/22 Page 5 of 30

THE CHURCH O}

JESUS CHRIST

OF LATTFER- DAY SAINTS

COMMISSIONER'S CFFICE

50 East North e E t
Sal’ Lake City 8a*

March 4, 2020

To students, faculty, and staff of the Church Educational System:

Recently the language of the principle-based Church Educational System
Honor Code was updated. Those adjustments included significant doctrinal and
behavioral matters that have led to much discussion and some misinterpretation. Out
of respect for all concerned, we are providing the following clarifying statement.

One change to the Honor Code language that has raised questions was the
removal of a section on “Ilomosexual Behavior.” The moral standards of the Church
did not change with the recent release of the General Handbook or the updated
Honor Code. There is and always has been more to living the Lord’s standard of a
chaste and virtuous life than refraining from sexual relations outside of mamage.
Lasting joy comes when we live the spirit as well as the letter of God’s laws.

A foundational doctrine of the restored gospel of Jesus Christ is that “marriage
between a man and a woman is ordained of God and that the family is central to the
Creator’s plan for the eternal destiny of His children” (“The Family: A Proclamation
to the World™). Church leaders have long taught these principles.

Same-sex romantic behavior cannot lead to etecrnal marriage and is therefore
not compatible with the principles included in the Honor Code.

We are grateful for the commitment that all students and employees in the
Church Educational System make to live the principles and spirit of the Honor Code.

Sincerely,

Elder Paul V. Johnson
Commissioner, Church Educational System

EXHIBIT J
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Church Educational System Honor Code

Brigham Young University and other Church Educational System institutions exist to provide an
education in an atmosphere consistent with the ideals and principles of The Church of Jesus
Christ of Latter-day Saints. That atmosphere is created and preserved by a community of
faculty, administration, staff, and students who voluntarily commit to conduct their lives in
accordance with the principles of the gospel of Jesus Christ and who strive to maintain the
highest standards in their personal conduct regarding honor, integrity, morality, and
consideration of others. By accepting appointment, continuing in employment, being admitted,
or continuing class enrollment, each member of the BYU community personally commits to
observe these Honor Code standards approved by the Board of Trustees “at all timesand in all
things, and in all places” (Mosiah 18:9):

e Be honest.

e Live a chaste and virtuous life, including abstaining from any sexual relations outside a
marriage between a man and a woman.

Respect others, including the avoidance of profane and vulgar language.

Obey the law and follow campus policies.

Abstain from alcoholic beverages, tobacco, tea, coffee, vaping, and substance abuse.
Participate regularly in Church services (required only of Church members).

Observe Brigham Young University’s Dress and Grooming Standards.

Encourage others in their commitment to comply with the Honor Code.

APPROVED: 12 Feb 2020
PRIOR VERSION: 9 Nov 2015
APPLICABILITY: All members of the university community

POLICY OWNER: Academic Vice President (for faculty), Administrative Vice President / Chief
Financial Officer (for personnel), and Student Life Vice President (for students)

RESPONSIBLE OFFICE: Employee Relations (for personnel), Honor Code Office (for students),
and Office of the Associate Academic Vice President—Faculty Relations (for faculty)

RELATED POLICIES:
e Dress and Grooming Standards
e Honor Code Investigation and Administrative Review Process

Church Educational System Honor Code
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Good Honor Code Standing

Students must be in good Honor Code standing to be admitted to, continue enroliment at, and
graduate from BYU. The term “good Honor Code standing” means that a student's conduct is
consistent with the Honor Code and the ideals and principles of The Church of Jesus Christ of
Latter-day Saints. Excommunication, disfellowshipment, or disaffiliation from The Church of
Jesus Christ of Latter-day Saints automatically results in the loss of good Honor Code standing.
Further, a student is not in good Honor Code standing if his or her ecclesiastical endorsement
has either lapsed or has been withdrawn, or if the Honor Code Office has placed a “hold” on the
student's records.

All students, upon admission to BYU, are required to observe the standards of the Honor Code
at all times, whether on or off campus. When the Honor Code Office receives reports of
misconduct prior to a prospective student's admission or readmission, those reports are
referred to the Admissions Office for appropriate action. When the Honor Code Office receives
reports of student misconduct after admission or readmission, but before registration for
classes, the Honor Code Office typically notifies the student, indicating that a “hold” will be
placed on the student's registration if the matter is not resolved to the satisfaction of the Honor
Code Office by a specified date. The Honor Code Office also reserves the right to place a “hold”

on the record of any student based on reports of student misconduct prior to notifying the
student.

Conduct

All students are required to conduct themselves in a manner consistent with the Honor Code. In
addition, students may not influence or seek to influence others to engage in behavior
inconsistent with the Honor Code.

Students must abstain from the use of alcohol, tobacco, and illegal substances and from the
intentional misuse or abuse of any substance. Sexual misconduct; obscene or indecent conduct
or expressions; disorderly or disruptive conduct; participation in gambling activities;
involvement with pornographic, erotic, indecent, or offensive material; and any other conduct
or action inconsistent with the principles of The Church of Jesus Christ of Latter-day Saints and
the Honor Code is not permitted.

Violations of the Honor Code may result in actions up to and including separation from the
university.

Homosexual Behavior
Brigham Young University will respond to homosexual behavior rather than to feelings or

attraction and welcomes as full members of the university community all whose behavior
meets university standards. Members of the university community can remain in good Honor

Church Educational System Honor Code
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Code standing if they conduct their lives in a manner consistent with gospel principles and the
Honor Code.

One's stated same-gender attraction is not an Honor Code issue. However, the Honor Code
requires all members of the university community to manifest a strict commitment to the law
of chastity. Homosexual behavior is inappropriate and violates the Honor Code. Homosexual
behavior includes not only sexual relations between members of the same sex, but all forms of
physical intimacy that give expression to homosexual feelings.

Dress and Grooming Standards

The dress and grooming of both men and women should always be modest, neat, and clean,
consistent with the dignity adherent to representing The Church of Jesus Christ of Latter-day
Saints and any of its institutions of higher education.

Modesty and cleanliness are important values that reflect personal dignity and integrity,
through which students, staff, and faculty represent the principles and standards of the Church.
Members of the BYU community commit themselves to observe the following standards, which
reflect the direction of the Board of Trustees and the Church publication For the Strength of
Youth. The Dress and Grooming Standards are as follows:

Men

A clean and well-cared-for appearance should be maintained. Clothing is inappropriate when it
is sleeveless, revealing, or form fitting. Shorts must be knee-length or longer. Hairstyles should
be clean and neat, avoiding extreme styles or colors, and trimmed above the collar, leaving the
ear uncovered. Sideburns should not extend below the earlobe or onto the cheek. If worn,
moustaches should be neatly trimmed and may not extend beyond or below the corners of the
mouth. Men are expected to be clean-shaven; beards are not acceptable. Earrings and other
body piercing are not acceptable. Shoes should be worn in all public campus areas.

Women

A clean and well-cared-for appearance should be maintained. Clothing is inappropriate when it
is sleeveless, strapless, backless, or revealing; has slits above the knee; or is form fitting.
Dresses, skirts, and shorts must be knee-length or longer. Hairstyles should be clean and neat,
avoiding extremes in styles or colors. Excessive ear piercing (more than one per ear) and all
other body piercing are not acceptable. Shoes should be worn in all public campus areas.

Residential Living Standards

As stated in the Honor Code, Brigham Young University is committed to providing a learning
atmosphere consistent with the principles of the Church. The university is likewise committed

Church Educational System Honor Code

EXHIBIT J 11



Case 6:21-cv-00474-AA  Document 174-10 Filed 07/20/22 Page 12 of 30

Official BYU Policy Page | 4

to creating such an atmosphere for students residing on and off campus and between
semesters. To achieve this, BYU has established living standards to help students learn some of
the high ideals and principles of behavior expected at Brigham Young University. Therefore, the
university requires students to adhere to the following applicable standards:

Housing

All single BYU undergraduate students who are not residing with their parents must live in
university on-campus or university-contracted, sex-segregated housing unless specifically
excused in writing by the Off-Campus Housing Office.

Visiting Hours
Helaman Halls

Visitors of the opposite sex are permitted in the lobbies but not in the bedroom area, except
during an established open house, at which times room doors must remain open. Lobby visiting
hours begin after 8:00 a.m. and extend until 12:00 midnight, Saturday through Thursday. On
Friday night, lobby visiting hours extend until 1:30 a.m.

Heritage Halls

Visitors of the opposite sex are permitted in the lobbies and apartment kitchens but not in
bedrooms or bathrooms. Lobby visiting hours are from 8:00 a.m. to 12:00 midnight daily,
Saturday through Thursday, and extend until 1:30 a.m. on Fridays. Apartment visiting hours are
from 9:00 a.m. to 12:00 midnight Saturday through Thursday, and extend until 1:30 a.m. on
Friday.

Off-Campus Visiting Hours, Wyview Park, and Foreign Language Student Residence

Visitors of the opposite sex are permitted in living rooms and kitchens but not in the bedrooms
in off-campus living units, Wyview Park, and the Foreign Language Student Residence. The use
of the bathroom areas by members of the opposite sex is not appropriate unless emergency or
civility dictates otherwise, and then only if the safety, privacy, and sensitivity of other residents
are not jeopardized. Visiting hours may begin after 9:00 a.m. and extend until 12:00 midnight.
Friday night visiting hours may extend until 1:30 a.m. Landlords may establish a shorter visiting
period if proper notice is given to students.

Guests

All guests of students must comply with the Residential Living Standards while on the premises
of university-contracted housing. Students are expected to help their guests and other
residents understand and fulfill their responsibility under the Residential Living Standards and

Church Educational System Honor Code
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the Honor Code. Approval forms must be submitted for all guest requests, and are available
from hall advisors and area offices. Approved guests may stay a maximum of three nights.

Maintaining the Standards

Violations of these standards may be reported to the Honor Code Office, 4440 WSC, (801) 422-
2847, or the Off-Campus Housing Office, (801) 422-1513.

Continuing Student Ecclesiastical Endorsement

Students are required to be in good Honor Code standing to be admitted to, continue
enroliment at, and graduate from BYU. In conjunction with this requirement, all enrolled
continuing undergraduate, graduate, intern, and Study Abroad students are required to obtain
a Continuing Student Ecclesiastical Endorsement for each new academic year. Students must
have their endorsements completed, turned in, and processed by the Honor Code Office before
they can register for fall semester or any semester thereafter. To avoid registration delays,
endorsement should be submitted to the Honor Code Office by March 15. Those applying to
BYU should use the new-student Admissions Application Part 3 endorsement and submit to
Admissions, D-155 ASB.

LDS students may be endorsed only by the bishop of the ward (1) in which they live and (2) that
holds their current Church membership record.

Non-LDS students are to be endorsed by (1) the local ecclesiastical leader if the student is an
active member of the congregation, (2) the bishop of the LDS ward in which they currently
reside, or (3) the nondenominational BYU chaplain.

Former LDS students are not eligible to receive an ecclesiastical endorsement (See Withdrawn
Ecclesiastical Endorsement below).

Requirements

Whether on or off campus or between semesters, all students are expected to abide by the
Honor Code, which includes (1) the Academic Honesty Policy, (2) the Dress and Grooming
Standards, and (3) the applicable Residential Living Standards. Students are required to be in
good Honor Code standing to graduate.

LDS students must fulfill their duty in The Church of Jesus Christ of Latter-day Saints, attend
Church meetings, and abide by the rules and standards of the Church on and off campus.

Students who are not members of The Church of Jesus Christ of Latter-day Saints are also
expected to maintain the same standards of conduct. They are encouraged to participate in
services of their preferred religion. All students must be in good Honor Code standing to
graduate, to receive a diploma, and to have the degree posted.

Church Educational System Honor Code
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Withdrawn or Denied Ecclesiastical Endorsement

An ecclesiastical leader may withdraw a student's endorsement at any time or may decline to
endorse a continuing student if the leader determines that the student is no longer eligible for
the endorsement. If an endorsement is withdrawn or if a Continuing Student Ecclesiastical
Endorsement is denied, no confessional information is exchanged without authorization from
the student. The withdrawal of a student’s ecclesiastical endorsement automatically results in
the loss of good Honor Code standing. Students who are not in good Honor Code standing must
discontinue enrollment. Also, they are not eligible for graduation, even if they have otherwise
completed all necessary coursework. Excommunication, disfellowshipment, or disaffiliation
from The Church of Jesus Christ of Latter-day Saints automatically results in the withdrawal of
the student's ecclesiastical endorsement and the loss of good Honor Code standing.
Disaffiliation is defined for purposes of this policy as removal of an individual's name from the
official records of the Church.

The decision to withdraw an ecclesiastical endorsement or to deny a Continuing Student
Ecclesiastical Endorsement may be appealed through appropriate ecclesiastical leaders only. As
a matter of practice, BYU does not intervene in ecclesiastical matters or endorsements.
However, a student may petition the Dean of Students Office to allow an exception to the
ecclesiastical endorsement requirement. As part of the petition, the student must (i) complete
an Application for Exception to Policy (this form may be obtained from the Dean of Students
Office); (ii) prepare a written statement outlining the reasons why the university should allow
an exception; and (iii) within ten business days of receiving notice that the ecclesiastical
endorsement has been withdrawn or that a Continuing Student Ecclesiastical Endorsement has
been denied, submit the completed application and relevant statements to the Dean of
Students Office for consideration.

When considering the petition, the dean of students will determine whether the student has
observed and continues to observe the standards of the Honor Code or has demonstrated
other sufficiently compelling grounds to warrant an exception to the university's ecclesiastical
endorsement requirement. The dean of students will not review the ecclesiastical leader’s
decision to withdraw or deny endorsement or the process for reaching that decision. The dean
of students and other university officials will not discuss confidential matters with the student's
present or former ecclesiastical leaders unless the student voluntarily signs a release allowing
that communication. The dean of students may also choose to personally interview the student,
who may further explain the circumstances which might justify an exception to the
ecclesiastical endorsement requirement. The student bears the burden of persuasion that he or
she should be considered to be in good Honor Code standing, notwithstanding the lack of an
ecclesiastical endorsement. The dean of students' decision regarding the petition will be
reviewed by the vice president of student life if requested by the student. The decision by the
vice president of student life is final.

Church Educational System Honor Code
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The Admission Policy provides a separate Application for Exception process for applicants who
cannot obtain an ecclesiastical endorsement in support of their application for admission to the
university.

[Approved 9 Nov 2015; Revised 13 Aug 2018; Prior Version 9 Apr 2014]

APPLICABILITY: All members of the university community

IMPLEMENTING PROCEDURES: Honor Code Investigation and Administrative Review Process

RESPONSIBLE UNIVERSITY OFFICER: Student Life Vice President (for students), Administrative
Vice President and Chief Financial Officer (for personnel), and Academic Vice President (for
faculty)

RESPONSIBLE UNIVERSITY OFFICE: Honor Code Office (for students), Human Relations (for
personnel), and Office of the Associate Academic Vice President for Faculty (for faculty)

RELATED UNIVERSITY POLICIES:

e Academic Honesty Policy

e Adjunct Faculty Policy
Administrative and Staff Employment Policy
Administrative and Staff Leaves Policy
Administrative and Staff Employment Policy
Admissions Policy
Child Protection Policy
Discrimination Complaint Procedures
Drug-Free School Policy
Drug-Free Workplace Policy
Faculty Hiring Policy
Faculty Discipline and Termination Policy
Faculty Leaves Policy
Financial Conflict of Interest in Sponsored Research Policy
Non-CFS Track Faculty Appointments Policy

Nondiscrimination and Equal Opportunity Policy
Personnel Conduct Policy

Post-doctoral Employment Policy
Post-retirement Employment Policy

Rank and Status Policy

Research Personnel Policy

Sex Offender Investigation and Review Process
Sex Offender Policy

Sexual Misconduct Policy

Church Educational System Honor Code
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THE FIRST PRESIDENCY AND COUNCIL OF THE TWELVE APOSTLES
OoF THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS

%THE FIRST PRESIDENCY and the Council of the Twelve
Apostles of The Church of Jesus Christ of Latter-day Saints,
solemnly proclaim that marriage between a man and a
woman is ordained of God and that the family is central to
the Creator’s plan for the eternal destiny of His children.

ALLL HUMAN BEINGS—male and female—are created in the
image of God. Each is a beloved spirit son or daughter of
heavenly parents, and, as such, each has a divine nature and
destiny. Gender is an essential characteristic of individual
premortal, mortal, and eternal identity and purpose.

IN THE PREMORTAL REALM, spirit sons and daughters knew
and worshipped God as their Eternal Father and accepted
His plan by which His children could obtain a physical
body and gain earthly experience to progress toward per-
fection and ultimately realize their divine destiny as heirs of
eternal life. The divine plan of happiness enables family
relationships to be perpetuated beyond the grave. Sacred
ordinances and covenants available in holy temples make it
possible for individuals to return to the presence of God and
for families to be united eternally.

THE FIRST COMMANDMENT that God gave to Adam and Eve
pertained to their potential for parenthood as husband and
wife. We declare that God’s commandment for His children
to multiply and replenish the earth remains in force. We
further declare that God has commanded that the sacred
powers of procreation are to be employed only between
man and woman, lawfully wedded as husband and wife.

WE DECLARE the means by which mortal life is created to be
divinely appointed. We affirm the sanctity of life and of its
importance in God’s eternal plan.

Hussano aND WiEE have a solemn responsibility to love
and care for each other and for their children. “Children
are an heritage of the Lord” (Psalm 127:3). Parents have a
sacred duty to rear their children in love and righteousness,

to provide for their physical and spiritual needs, and to
teach them to love and serve one another, observe the com-
mandments of God, and be law-abiding citizens wherever
they live. Husbands and wives—mothers and fathers—
will be held accountable before God for the discharge of
these obligations.

THE raMILY is ordained of God. Marriage between man and
woman is essential to His eternal plan. Children are entitled
to birth within the bonds of matrimony, and to be reared by
a father and a mother who honor marital vows with com-
plete fidelity. Happiness in family life is most likely to be
achieved when founded upon the teachings of the Lord
Jesus Christ. Successful marriages and families are estab-
lished and maintained on principles of faith, prayer, repen-
tance, forgiveness, respect, love, compassion, work, and
wholesome recreational activities. By divine design, fathers
are to preside over their families in love and righteousness
and are responsible to provide the necessities of life and
protection for their families. Mothers are primarily respon-
sible for the nurture of their children. In these sacred re-
sponsibilities, fathers and mothers are obligated to help one
another as equal partners. Disability, death, or other circum-
stances may necessitate individual adaptation. Extended
families should lend support when needed.

WE warN that individuals who violate covenants of
chastity, who abuse spouse or offspring, or who fail to ful-
fill family responsibilities will one day stand accountable
before God. Further, we warn that the disintegration of
the family will bring upon individuals, communities, and
nations the calamities foretold by ancient and modern
prophets.

WE catt uron responsible citizens and officers of gov-
ermnment everywhere to promote those measures designed
to maintain and strengthen the family as the fundamental
unit of society.

This proclamation was read by President Gordon B. Hinckley as part of his message at the
General Relief Society Meeting held September 23, 1995, in Salt Lake City, Utah.
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DEPARTMENT OF HEALTH, ECUCATION, AND WELFARE

OFFICE OF THE SECRETARY
WASHINGTON., D C. 20201

August 12, 1976

Mr. Dallin H. Oaks
President

Brigham Young University
Provo, Utah 84602

Dear President Oaks:

I would like to thank you for your hospitality which you and your
colleagues extended to mambers of the Office for Civil Rights (OCR)
during their visit to Brigham Young University (BYU) on April 12.

I am taking this opportunity to confirm understandings reached during
that meeting and to reply to your letter of April 10.

I was pleased to learn from your letter that BYU will follow the
regulation which implements Title IX of the Education Amendments
of 1972 except to the extent that particular requirerents of the
regulation "conflict with [your] constitutional rights.® As I
understand it, this reservation is limited to those portions of
the regulation which conflict with religious tenets of the Church
of Jesus Christ of latter-Day Saints. Based on information you have
provided to us, we have determined, pursuant to Section 901 (a) (3)
of Title IX, that BYU is an institution controlled by a religious
organization (within the meaning of that Section) and, therefore,
eligible for an exemption where the application of Title IX would
conflict with religious tenets of the religious organization.

As discussed during the meeting, we disagree as to the scope of authority

- provided by Title IX. In your view, the regulation exceeds the authority

provided in the statute. However, because of the ex=mption granted herein
and your agreement to comply with the regulations in all non-exempt areas,
I do not believe any purpose would be served by further pursuing our dis-

cussions of this matter at this time.

In my March 17 letter to you, I stated that the regqulations ".... do not
preclude institutions from imposing standards of morality (so long as
those standards apply equally to members of both sexes).® In your April
10 reply you questioned this statement in light of certain specific pro—
visions of the requlation which you cited. I continue to believe that as
a general proposition, as long as an institution's rules, regulations and
practices do not differ on the basis of sex and are applied in a manner
vhich results in evenhanded treatment of members of both sexes, there
will be no conflict with Title IX.

EXHIBIT J 19
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Page 3 - Mr. Dallin H. Oaks

It is our further understanding that religious tenets of the Church of !
Jesus Christ of Iatte.r:Da;LSaJ.nts_pth.bJ.t_canpl:.ance with Sect::.on 86.31 i
(b) (5) with regard to hair length requirements. Accordinly, BYU is granted

an exemption to th:.s Section with regard to ha:u: length requirerents.

I appreciate the time and careful thought you have given to these issues.
I hope that this letter accurately reflects our discussions and that we
have achieved a full understanding of each other's views. Please feel
free to contact me if we can be of further assistance.

Sincerely yours,

Director
Office for Civil Rights

wl |
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

January 3, 2022

Kevin J. Worthen, President
Brigham Young University
D-346 ASB

Provo, Utah 84602-1346

Dear President Worthen:

I write in response to your November 19, 2021, letter to the U.S. Department of Education’s Office
for Civil Rights (OCR), in which you requested assurance of a religious exemption from Title IX
of the Education Amendments of 1972, 20 U.S.C. §§ 1681-1688, for Brigham Young University
(“BYU”) in Provo, Utah.

Title IX prohibits discrimination on the basis of sex in any education program or activity operated
by a recipient of Federal financial assistance. Title IX and its implementing regulations at 34
C.F.R. § 106.12 provide that Title IX does not apply to an educational institution controlled by a
religious organization to the extent that the application of Title IX would be inconsistent with the
controlling organization’s religious tenets. Section 106.12(b) of the Department’s Title IX
regulations describe the process by which an educational institution may request assurance of a
religious exemption. The request must identify the religious organization that controls the
educational institution and specify the tenets of that organization and the provisions of the law or
regulation that conflict with those tenets. Section 106.12(c) of the Department’s Title IX
regulations describes the evidence that is sufficient to establish that an educational institution is
controlled by a religious organization.

Your letter states that “BYU is a religious institution of higher education, ‘founded, supported, and
guided by’” the Church of Jesus Christ of Latter-day Saints (Church of Jesus Christ). The letter
explains that BYU is “‘controlled by’ the Church of Jesus Christ, whose governing leaders appoint
prophets, apostles, general authorities, and offices of the Church of Jesus Christ as members of
BYU’s Board of Trustees.” Your letter also explains that “a majority of BYU’s operating budget
is derived from appropriations from the Church of Jesus Christ.” The letter also states that “BYU
is part of the Church Educational System, which includes many other institutions and programs
affiliated with the Church of Jesus Christ” and that BYU’s mission is “‘to assist individuals in their
quest for perfection and eternal life’ by ‘provid[ing] an environment enlightened by living prophets
and sustained by those moral virtues which characterize the life and teachings of the Son of God.””
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The letter further explains that “‘the common purpose of all education at BYU is to build
testimonies of the restored gospel of Jesus Christ.”” “All BYU students, faculty, administrators,
and staff agree to the Church Educational System Honor Code and thereby ‘voluntarily commit to
conduct their lives in accordance with the principles of the gospel of Jesus Christ.””

Your letter explains that “the Church of Jesus Christ teaches that ‘all human beings—male and
female—are created in the image of God,” and that ‘the Church of Jesus Christ proclaims that
marriage between a man and a woman is ordained of God and that family is central to the Creator’s
plan for the eternal destiny of His children.”” The letter also states that ““God has commanded that
the sacred powers of procreation are to be employed only between man and woman, lawfully
wedded as husband and wife,” and ‘the means by which mortal life is created are divinely
appointed.”” The Church Educational System Honor Code includes a “voluntary commitment by
each BYU student and employee to ‘live a chaste and virtuous life.”” Your letter references a letter
by Elder Johnson, a General Authority Seventy of the Church of Jesus Christ and then-current
Commissioner of the Church Educational System, which states that “same-sex romantic behavior
cannot lead to eternal marriage and is therefore not consistent with the principles included in the
Honor Code.” BYU further explains that any obligation that would require it to “allow same-sex
romantic behavior” or “contradict doctrine of the Church of Jesus Christ regarding the distinction
between men and women, the eternal nature of gender, or God’s laws of chastity and marriage”
would violate the religious tenets of the Church of Jesus Christ.

For the above reasons, BYU requests assurance of its exemption from the following regulatory
provisions to the extent that those provisions are interpreted to prohibit discrimination based on
sexual orientation or gender identity and application of those provisions would conflict with the
religious tenets of its controlling religious organization:
e 34 C.F.R.§106.21 (admission)
34 C.F.R. § 106.22 (preference in admission)
34 C.F.R. § 106.23 (recruitment)
34 C.F.R. § 106.31 (education programs or activities)
34 C.F.R. § 106.32 (housing)
34 C.F.R. § 106.33 (comparable facilities)
34 C.F.R. § 106.34 (access to classes and schools)
34 C.F.R. § 106.36 (counseling)
34 C.F.R. § 106.37 (financial assistance)
34 C.F.R. § 106.38 (employment assistance to students)
34 C.F.R. § 106.39 (health and insurance benefits and services)
34 C.F.R. § 106.40 (marital or parental status)
34 C.F.R. § 106.41 (athletics)
34 C.F.R. § 106.43 (standards for measuring skill or progress in physical education classes)
34 C.F.R. § 106.51-61 (relating to employment)

BYU is exempt from these provisions to the extent that application of these provisions conflict
with the religious tenets of its controlling religious organization that pertain to sexual orientation
and gender identity.
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Please note that this letter should not be construed to grant exemption from the requirements of
Title IX and the regulations other than as stated above. In the event that OCR receives a complaint
against your institution, we are obligated to determine initially whether the allegations fall within
the exemption here recognized. Also, in the unlikely event that a complaint alleges that the
practices followed by an institution are not based on the religious tenets identified in your request,
OCR may contact the controlling organization to verify those tenets. If the organization provides
an interpretation of tenets that has a different practical impact than that described by the institution,
or if the organization denies that it controls the institution, OCR will not recognize this exemption.

I hope this letter fully responds to your request. If you have any further questions, please do not
hesitate to contact me.

Sincerely,

Catherine E. Lhamon
Assistant Secretary for Civil Rights
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e 34 CFR. §106.23 (recruitment)

e 34 CF.R. §106.31 (education programs or activities)

e 34 C.F.R. §106.32 (housing)

e 34 C.F.R. §106.33 (comparable facilities)

e 34 CFR. §106.34 (access to classes and schools)

e 34 C.F.R. §106.36 (counseling)

e 34 CFR. § 10637 (financial assistance)

e 34 CF.R. §106.38 (employment assistance to students)

e 34 CFR. §106.39 (health and insurance benefits and services)
e 34 CF.R. § 106.40 (marital or parental status)

e 34C.FR. §10641 (athletics)

e 34 CF.R. § 10643 (standards for measuring skill or progress in physical education classes)
e 34CFR. §106.51-61 (relating to employment)

Because the University 1s exempt from the above-referenced regulatory provisions of Title IX to
the extent that application of those provisions conflict with the religious tenets of its controlling
religious organization, OCR lacks jurisdiction to address the complaint’s allegations.
Accordingly, OCR 1s dismissing this complaint pursuant to Section 108(f) of its Case Processing
Manual as of the date of this letter.

This letter sets forth OCR’s determination in an individual OCR case. This letter 1s not a formal
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s
formal policy statements are approved by a duly authorized OCR official and made available to
the public. OCR also would like to make the University aware that individuals who file
complaints with OCR may have the right to file a private suit in federal court whether or not
OCR finds a violation.

Please be advised that the University must not harass, coerce, intimidate, discriminate, or
otherwise retaliate against an individual because that individual asserts a right or privilege under
a law enforced by OCR or files a complaint, testifies, assists, or participates in a proceeding

under a law enforced by OCR. If this happens, the individual may file a retaliation complaint
with OCR.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, we will
seek to protect, to the extent provided by law, personally identifiable information which, if
released, could reasonably be expected to constitute an unwarranted invasion of personal
privacy.
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Page 1 of 4 — U.S. Department of Education, Office for Civil Rights Discrimination
Complaint Form, Consent Form, and Complaint Processing Procedures

DISCRIMINATION COMPLAINT FORM
to the
United States Department of Education

Office for Civil Rights

1. Name of person filing this complaint:
Last Name, First, Middle Swain, Lauren
Address: 8532 N. Ivanhoe St., #208
City, State, Zip Code: Portland, OR 97203
Home/Work Telephone: _
Email Address: lauren@paulsouthwick.com
2. Name of person discriminated against (if other than person filing). If the

person discriminated against is age 18 or older, we will need that person’s signature
on this complaint form and the consent/release form before we can
proceed with this complaint. If the person is a minor, and you do not have the
legal authority to file a complaint on the student’s behalf, the signature of
the child’s parent or legal guardian isrequired.

Last Name, First, Middle Horning, Chandler

Address:

City, State, Zip Code:
Home/Work Telephone:
Email Address:

3. OCR investigates discrimination complaints against institutions and agencies
which receive funds from the U.S. Department of Education and against public
educational entities and libraries that are subject to the provisions of Title II of
the Americans with Disabilities Act. Please identify the institution or agency
that engaged in the alleged discrimination. If we cannot accept your complaint,
we will attempt to refer it to the appropriate agency and will notify you of thatfact.

Name of Institution: Brigham Young University - Idaho (BYU-I)
Address: 525 Center St.

City, State, Zip Code: Rexburg, 1D, 83460

Department/School:

4, The regulations OCR enforces prohibit discrimination on the basis of race, color,
national origin, sex, disability, age or retaliation. Please indicate the basis of your
complaint:

O Discrimination based on sex (specify)

Discrimination on the basis of sexual orientation
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Page 2 of 4 — U.S. Department of Education, Office for Civil Rights Discrimination
Complaint Form, Consent Form, and Complaint Processing Procedures

5. Please describe each alleged discriminatory act. For each action, please include the
date(s) the discriminatory act occurred, the name(s) of each person(s) involved and,
why you believe the discrimination was because of race, disability, age, sex, etc. Also
please provide the names of any person(s) who was present and witnessed the
act(s) of discrimination.

BYU-I withdrew its policy banning same-sex romantic behavior in February
2020, but reinstated it a few weeks later, when a commissioner from the LDS
church sent out a letter stating that same-sex romantic behavior is "not
compatible with the principles included in the honor code." Chandler could
not express his sexual orientation and lived in fear of being expelled and
removed from his university housing based on BYU-I's anti-LGBT policies. A
faculty member held a "therapy" group for LGBT students trying to come to
peace with marrying someone of the opposite sex. Please see attached
declaration.

6. What is the most recent date you were discriminated against?

Date: Current, Ongoing

7. If this date is more than 180 days ago, you may request a waiver of the filing
requirement.

X ITamrequesting a waiver of the 180-day time frame for filing this

complaint.
Please explain why you waited until now to file your complaint.

1) the Covid-19 pandemic;
2) The Trump administration's policies and statements about religious exemptions

to Title IX;

3) The Trump administration's policies and statements about Title IX not
prohibiting discrimination on the basis of sexual orientation or gender identity.
4) Although the initial act of discrimination took place more than 180 days ago,
Chandler's complaint should not be considered time-barred because BYU-I
continues to discriminate against Chandler and to promulgate policies and
practices that discriminate against LGBTQ+ students.

8. Have you attempted to resolve these allegations with the institution through an
internal grievance procedure, appeal or due process hearing?

No
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Page 3 of 4 — U.S. Department of Education, Office for Civil Rights Discrimination
Complaint Form, Consent Form, and Complaint Processing Procedures

0. If the allegations contained in this complaint have been filed with any other Federal,
state or local civil rights agency, or any Federal or state court, please give details and
dates. We will determine whether it is appropriate to investigate your complaint
based upon the specific allegations of your complaint and the actions taken by the
other agency or court.

Agency or Court: U.S. District Court - District of Oregon - Eugene Division
Date Filed: 03/29/21

Case Number or Reference: 6:21-cv-00474-AA

Results of Investigations /Findings by Agency or Court: Pending

10. If we cannot reach you at your home or work, we would like to have the name and
telephone number of another person (relative or friend) who knows where and
when we can reach you. This information is not required, but it will be helpful to
us.

Not applicable

11. What would you like the institution to do as a result of your complaint — what
remedy are you seeking?

Chandler would like BYU-I’s policies amended to state that (1) same-sex dating
relationships and displays of affection will be treated by BYU-l in the same
manner as opposite-sex dating relationships and displays of affection; (2)
students will not be punished for coming out as LGBTQ+ or for expressing their
sexual or gender identity (through pronouns, clothing, hair, makeup, etc.); (3)
BYU-I will not encourage or facilitate conversion therapy or any other sexual or
gender orientation change efforts; (4) students who report sexual or physical
assault will be granted safe harbor from discipline relating to sexual activity or
other code of conduct violations; and (5) BYU-I 's non-discrimination policy
includes sexual orientation and gender identity as applied to all aspects of

Brigham Young, including housing and other programs.

12. We cannot accept your complaint if it has not been signed. Please sign and date
your complaint below.
{ —al -~
\ ”~
07/24/21 Al

(Date] (Sigrature)

Jul 24, 2021
(Date] !!ignature o! person in ltem 2)
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UNITED STATES DEPARTMENT OF EDUCATION iliils%: X
OFFICE FOR CIVIL RIGHTS AMERICAN SAMOA

GUAM

915 2Nb AVE,, SUITE 3310 HAWAI

SEATTLE, WA 98174-1099 IDAHO
MONTANA
NEVADA

June 6, 2022 NORTHERN MARIANA

ISLANDS
OREGON
WASHINGTON

Via email only: Lauren@paulsouthwick.com

Ms. Lauren Swain

Paul Southwick Law, LLC

Religious Exemption Accountability Project
8532 North Ivanhoe Street, #208

Portland, OR 97203

Re:  Brigham Young University — Idaho
OCR Reference No. 10212151

Dear Ms. Swain

The U.S. Department of Education, Office for Civil Rights (OCR) has completed its
evaluation of your discrimination complaint against Brigham Young University — Idaho,
which was received on July 27, 2021. In your complaint, you alleged that the University
discriminated against Chandler Horning and currently discriminates against students
based on sexual orientation.

OCR enforces Title 1X of the Education Amendments of 1972 (Title 1X), 20 U.S.C. 8§
1681-1688, and its implementing regulation at 34 C.F.R. Part 106, which prohibit
discrimination on the basis of sex in any education program or activity operated by a
recipient of Federal financial assistance. As a recipient of Federal financial assistance
from the Department, the University is subject to Title IX. Title IX and its implementing
regulation contain several exemptions and exceptions from its coverage. See 20 U.S.C. 8§
1681(a)(1)-(9); 34 C.F.R. 88 106.11-106.15.

By letter to the Assistant Secretary for Civil Rights dated March 14, 2022, the University
requested an assurance of exemption from any Title IX requirements related to sexual
orientation or gender identity, which conflict with the religious tenets of the religious
organization that controls the University, as applied to individuals’ behavior and conduct.
By letter dated May 9, 2022, the Assistant Secretary for Civil Rights assured the
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University of its exemption from the following regulatory provisions to the extent that
application of those provisions would conflict with the religious tenets of the University’s
controlling religious organization that pertain to sexual orientation and gender identity:

34 C.F.R. 8 106.31 (education programs or activities)

34 C.F.R. § 106.32 (housing)

34 C.F.R. § 106.33 (comparable facilities)

34 C.F.R. 8§ 106.34 (access to classes and schools)

34 C.F.R. 8 106.36 (counseling)

34 C.F.R. § 106.37 (financial assistance)

34 C.F.R. § 106.38 (employment assistance to students)

34 C.F.R. § 106.39 (health and insurance benefits and services)
34 C.F.R. 8 106.40 (marital or parental status)

34 C.F.R. § 106.41 (athletics)

34 C.F.R. § 106.43 (standards for measuring skill or progress in physical education
classes)

e 34 C.F.R. §8106.51-61 (relating to employment)

Because the University is exempt from the above-referenced regulatory provisions of
Title IX to the extent that application of those provisions conflict with the religious tenets
of its controlling religious organization, OCR lacks jurisdiction to address the complaint
allegations. Accordingly, OCR is dismissing this complaint pursuant to Section 108(f) of
its Case Processing Manual as of the date of this letter.

This letter sets forth OCR’s determination in an individual OCR case. This letter is not a
formal statement of OCR policy and should not be relied upon, cited, or construed as
such. OCR’s formal policy statements are approved by a duly authorized OCR official
and made available to the public. This letter serves as OCR’s final agency determination,
and there is no right to appeal.

It is also important for you to understand that the laws OCR enforces prohibit the
University from harassing, coercing, intimidating, discriminating, or otherwise retaliating
against you because you filed a complaint or participated in the complaint resolution
process. If this happens, you may file another complaint with OCR.

Under the Freedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. In the event that OCR receives such a
request, we will seek to protect, to the extent provided by law, personally identifiable
information which, if released, could reasonably be expected to constitute an unwarranted
invasion of personal privacy.
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If you have any questions regarding this matter, please contact Craig Peters, OCR
Attorney, by telephone at (206) 607-1646, or by email at Craig.Peters@ed.gov.

Sincerely,

Tania Lopez
Acting Chief Attorney

EXHIBIT K
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Page 1 of 4 — U.S. Department of Education, Office for Civil Rights Discrimination
Complaint Form, Consent Form, and Complaint Processing Procedures

DISCRIMINATION COMPLAINT
FORM
to the
United States Department of
Education Office for Civil Rights

1. Name of person filing this complaint:
Last Name, First, Middle Swain, Lauren
Address: 8532 N. Ivanhoe St., #208
City, State, Zip Code: Portland, OR 97203
Home/Work Telephone: _
Email Address: lauren@paulsouthwick.com
2. Name of person discriminated against (if other than person filing). If the person

discriminated against is age 18 or older, we will need that person’s signature on
this complaint form and the consent/release form before we can proceed with
this complaint. If the person is a minor, and you do not have the legal authority
to file a complaint on the student’s behalf, the signature of the child’s parent or
legal guardian is required.

Last Name, First, Middle Moulton, Rachel
Address:

City, State, Zip Code:
Home/Work Telephone:
Email Address:

3. OCR investigates discrimination complaints against institutions and agencies
which receive funds from the U.S. Department of Education and against public
educational entities and libraries that are subject to the provisions of Title II of
the Americans with Disabilities Act. Please identify the institution or agency that
engaged in the alleged discrimination. If we cannot accept your complaint, we
will attempt to refer it to the appropriate agency and will notify you of that fact.

Name of Institution: Brigham Young University (BYUH)
Address: 525 Center St.

City, State, Zip Code: Rexburg, ID, 83460
Department/School:

4, The regulations OCR enforces prohibit discrimination on the basis of race, color,
national origin, sex, disability, age or retaliation. Please indicate the basis of your
complaint:

O Discrimination based on sex (specify)
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Discrimination on the basis of sexual orientation

5. Please describe each alleged discriminatory act. For each action, please include
the date(s) the discriminatory act occurred, the name(s) of each person(s)
involved and, why you believe the discrimination was because of race, disability,
age, sex, etc. Also please provide the names of any person(s) who was present
and witnessed the act(s) of discrimination.

BYU-I maintains anti-LGBT policies. Current policy is ambiguous about
whether or not same-sex dating will be disciplined. Professors taught
anti-LGBT content in many of classes Rachel attended. The LBGT group at
BYU-I was not allowed to meet on campus. BYU-I taught that same sex
attraction could be "cured." When Rachel realized she could not be
"cured", she attempted suicide in her first semester at BYU-I. Rachel felt
unwelcome at BYU-I and left the school in 2017. Rachel left again without
graduating after returning for an online semester in late 2020 because
the discriminatory teachings in the classes Rachel attended were too
harmful to her mental health. Please see attached declaration.

6. What is the most recent date you were discriminated against?

Date: Current, Ongoing

7. If this date is more than 180 days ago, you may request a waiver of the filing
requirement.

complaint.

X Tamrequesting a waiver of the 180-day time frame for filing this

Please explain why you waited until now to file your complaint.

1) the Covid-19 pandemic;

2) The Trump administration's policies and statements about religious
exemptions to Title IX;

3) The Trump administration's policies and statements about Title IX not
prohibiting discrimination on the basis of sexual orientation or gender identity.
4) The discrimination against Rachel remains ongoing, as BYU's policies and
teaching prevent Rachel from feeling safe enough at BYU to complete her degree
program at BYU. Although the initial act of discrimination took place more than
180 days ago, Rachel's complaint should not be considered time-barred because
BYU continues to discriminate against Rachel and to promulgate policies and
practices that discriminate against LGBTQ+ students.
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8. Have you attempted to resolve these allegations with the institution through an
internal grievance procedure, appeal or due process hearing?

No

9. If the allegations contained in this complaint have been filed with any other
Federal, state or local civil rights agency, or any Federal or state court, please
give details and dates. We will determine whether it is appropriate to investigate
your complaint based upon the specific allegations of your complaint and the
actions taken by the other agency or court.

Agency or Court: U.S. District Court - District of Oregon - Eugene Division
Date Filed: 03/29/21

Case Number or Reference: 6:21-cv-00474-AA

Results of Investigations/Findings by Agency or Court: Pending

10. If we cannot reach you at your home or work, we would like to have the name and
telephone number of another person (relative or friend) who knows where and
when we can reach you. This information is not required, but it will be helpful to
us.

Not applicable

11. What would you like the institution to do as a result of your complaint — what
remedy are you seeking?

Rachel would like BYU's policies amended to state that (1) same-sex dating
relationships and displays of affection will be treated by BYU in the same manner
as opposite-sex dating relationships and displays of affection; (2) students will not
be punished for coming out as LGBTQ+ or for expressing their sexual or gender
identity (through pronouns, clothing, hair, makeup, etc.); (3) BYU will not
encourage or facilitate conversion therapy or any other sexual or gender
orientation change efforts; (4) students who report sexual or physical assault will
be granted safe harbor from discipline relating to sexual activity or other code of
conduct violations; and (5) BYU's non-discrimination policy includes sexual
orientation and gender identity as applied to all aspects of BYU, including housing
and other programs.

Compensation for emotional distress and for the economic consequences of not
being able to complete her degree.
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12, We cannot accept your complaintif it has not been signed. Please sign and date
your complaintbelow.

07/23/2021 %

(Date) “fStgnature)
Jul 23,2021 e ——
(Date) [Sighature df pérsoh in ltem 2]-
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UNITED STATES DEPARTMENT OF EDUCATION iliils%: X
OFFICE FOR CIVIL RIGHTS AMERICAN SAMOA

GUAM

915 2Nb AVE,, SUITE 3310 HAWAI

SEATTLE, WA 98174-1099 IDAHO
MONTANA
NEVADA

June 6, 2022 NORTHERN MARIANA

ISLANDS
OREGON
WASHINGTON

Via email only: Lauren@paulsouthwick.com

Ms. Lauren Swain

Paul Southwick Law, LLC

Religious Exemption Accountability Project
8532 North Ivanhoe Street, #208

Portland, OR 97203

Re:  Brigham Young University — ldaho
OCR Reference No. 10212152

Dear Ms. Swain

The U.S. Department of Education, Office for Civil Rights (OCR) has completed its
evaluation of your discrimination complaint against Brigham Young University — Idaho,
which was received on July 27, 2021. In your complaint, you alleged that the University
discriminated against Rachel Moulton and currently discriminates against students based
on sexual orientation.

OCR enforces Title 1X of the Education Amendments of 1972 (Title 1X), 20 U.S.C. 8§
1681-1688, and its implementing regulation at 34 C.F.R. Part 106, which prohibit
discrimination on the basis of sex in any education program or activity operated by a
recipient of Federal financial assistance. As a recipient of Federal financial assistance
from the Department, the University is subject to Title IX. Title IX and its implementing
regulation contain several exemptions and exceptions from its coverage. See 20 U.S.C. 8§
1681(a)(1)-(9); 34 C.F.R. 88 106.11-106.15.

By letter to the Assistant Secretary for Civil Rights dated March 14, 2022, the University
requested an assurance of exemption from any Title IX requirements related to sexual
orientation or gender identity, which conflict with the religious tenets of the religious
organization that controls the University, as applied to individuals’ behavior and conduct.
By letter dated May 9, 2022, the Assistant Secretary for Civil Rights assured the
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University of its exemption from the following regulatory provisions to the extent that
application of those provisions would conflict with the religious tenets of the University’s
controlling religious organization that pertain to sexual orientation and gender identity:

34 C.F.R. 8 106.31 (education programs or activities)

34 C.F.R. § 106.32 (housing)

34 C.F.R. § 106.33 (comparable facilities)

34 C.F.R. 8§ 106.34 (access to classes and schools)

34 C.F.R. 8 106.36 (counseling)

34 C.F.R. § 106.37 (financial assistance)

34 C.F.R. § 106.38 (employment assistance to students)

34 C.F.R. § 106.39 (health and insurance benefits and services)
34 C.F.R. 8 106.40 (marital or parental status)

34 C.F.R. § 106.41 (athletics)

34 C.F.R. § 106.43 (standards for measuring skill or progress in physical education
classes)

e 34 C.F.R. §8106.51-61 (relating to employment)

Because the University is exempt from the above-referenced regulatory provisions of
Title IX to the extent that application of those provisions conflict with the religious tenets
of its controlling religious organization, OCR lacks jurisdiction to address the complaint
allegations. Accordingly, OCR is dismissing this complaint pursuant to Section 108(f) of
its Case Processing Manual as of the date of this letter.

This letter sets forth OCR’s determination in an individual OCR case. This letter is not a
formal statement of OCR policy and should not be relied upon, cited, or construed as
such. OCR’s formal policy statements are approved by a duly authorized OCR official
and made available to the public. This letter serves as OCR’s final agency determination,
and there is no right to appeal.

It is also important for you to understand that the laws OCR enforces prohibit the
University from harassing, coercing, intimidating, discriminating, or otherwise retaliating
against you because you filed a complaint or participated in the complaint resolution
process. If this happens, you may file another complaint with OCR.

Under the Freedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. In the event that OCR receives such a
request, we will seek to protect, to the extent provided by law, personally identifiable
information which, if released, could reasonably be expected to constitute an unwarranted
invasion of personal privacy.
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If you have any questions regarding this matter, please contact Craig Peters, OCR
Attorney, by telephone at (206) 607-1646, or by email at Craig.Peters@ed.gov.

Sincerely,

Tania Lopez
Acting Chief Attorney
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DISCRIMINATION COMPLAINT FORM
to the
United States Department of Education
Office for Civil Rights

1. Name of person filing this complaint:
Last Name, First, Middle Swain, Lauren
Address: 8532 N. Ilvanhoe St., #208
City, State, Zip Code: Portland, OR 97203
Home/Work Telephone: _
Email Address: lauren@paulsouthwick.com
2. Name of person discriminated against (if other than person filing). If the person

discriminated against is age 18 or older, we will need that person’s signature on this
complaint form and the consent/release form before we can proceed with this
complaint. If the person is a minor, and you do not have the legal authority to file a
complaint on the student’s behalf, the signature of the child’s parent or legal
guardian is required.

Last Name, First, Middle Hunter, Elizabeth
Address:

City, State, Zip Code:
Home/Work Telephone:
Email Address:

3. OCR investigates discrimination complaints against institutions and agencies which
receive funds from the U.S. Department of Education and against public educational
entities and libraries that are subject to the provisions of Title Il of the Americans
with Disabilities Act. Please identify the institution or agency that engaged in the
alleged discrimination. If we cannot accept your complaint, we will attempt to refer
it to the appropriate agency and will notify you of that fact.

Name of Institution: Bob Jones University (BJU)
Address: 1700 Wade Hampton Blvd.
City, State, Zip Code: Greenville, SC, 29614
Department/School:

4, The regulations OCR enforces prohibit discrimination on the basis of race, color,
national origin, sex, disability, age or retaliation. Please indicate the basis of your
complaint:

i Discrimination based on sex (specify)

Discrimination on the basis of (sexual orientation, gender identity and/or marital status)
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5. Please describe each alleged discriminatory act. For each action, please include the
date(s) the discriminatory act occurred, the name(s) of each person(s) involved and,
why you believe the discrimination was because of race, disability, age, sex, etc. Also
please provide the names of any person(s) who was present and witnessed the
act(s) of discrimination.

BJU publishes anti-LGBT policies in its student handbook, including a
prohibition on students advocating for LGBT rights on social media. School
staff disciplined Elizabeth for posting pro-LGBT material on social media and
tried to force her to admit her sexual orientation during a long meeting. They
asked her to disavow her support for LGBT rights and relationships, then put
her on probation for refusing to do so. As a result, Elizabeth felt she could
not express her views about LGBT rights and that she must hide her sexual
orientation for the remainder of her time at BJU. See attached declaration.

6. What is the most recent date you were discriminated against?

Date: Current, Ongoing

7. If this date is more than 180 days ago, you may request a waiver of the filing
requirement.

X ITamrequesting a waiver of the 180-day time frame for filing this

complaint.

Please explain why you waited until now to file your complaint.

1) the Covid-19 pandemic;
2) The Trump administration's policies and statements about religious exemptions to

Title IX;

3) The Trump administration's policies and statements about Title IX not prohibiting
discrimination on the basis of sexual orientation or gender identity.

4) Although the initial act of discrimination took place more than 180 days

ago, Elizabeth's complaint should not be considered time-barred because Bob
Jones continues to tdiscriminate against Elizabeth and to promulgate policies

and practices that discriminate against LGBTQ+ students.

8. Have you attempted to resolve these allegations with the institution through an
internal grievance procedure, appeal or due process hearing?

No
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