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INTRODUCTION

In their response briefs, Plaintiffs and the United States continue their journey
through a distorted looking glass. The United States makes the astounding claim,
unsupported by evidence and uncredited by the district court, that the “true purpose”
of the Vulnerable Child Compassion and Protection Act is “moral disapproval of
people who are transgender,” U.S. Resp. 3—as though only a bigot could be con-
cerned (as much of Europe is) about using sterilizing hormones to “treat” children
suffering from gender dysphoria. And in response to drastic, lifelong harms these
“treatments” can inflict, the United States (like the district court) dismissively as-
sures that “every medical regime carries some form of risk,” id. at 43-44—as though
the sterilizing realities of what it euphemistically calls “gender-affirming care” are
comparable to those for treating strep throat.

They are not. If an 11-year-old girl begins puberty blockers at the first signs
of puberty, as Plaintiffs’ experts recommend, Tr.129, and later moves on to testos-
terone injections—‘hormone replacement therapy,” in another of the United States’
assaults on language, id. at 22—she will likely become infertile. DE69-8:9 (“[P]ub-
erty blockade followed by cross-sex hormones leads to infertility and sterility.”).
That is not the kind of risk that “almost every medical regime carries.” Worse, as the

United States’ own expert testified, many doctors (like the expert himself) do not
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tell children or their families that most gender dysphoric youth who begin puberty
blockers proceed to cross-sex hormones. Tr.228-30.

Yet to those who think it unfair to ask an 11-year-old girl feeling uncomfort-
able in her body to “assent” (U.S. Resp. 8) to such “care” on incomplete information,
or who question whether a young girl in psychological pain can know whether she
will want to experience intimate relations or have children in twenty years, the
United States says only to stop handwringing over “an entirely speculative future
harm (potential regret),” id. at 48. But these harms are not “speculative.” Just ask the
increasing number of detransitioners, who were promised ‘“gender-affirming care”
and found instead that the hormones were sex denying, forever taking their “right
away to have children.” Tr.351; see generally Amicus Br. of Detransitioners. The
United States can continue to deny these individuals’ existence, but the Alabama
Legislature did not have to.

Indeed, soberly weighing the risk of future harm versus present benefit is pre-
cisely the role of good government. As the United States knows from its review of
COVID treatments, doctors may want to provide interventions now that the govern-
ment may nevertheless restrict. This same process for transitioning treatments is
playing out in countries like the UK, Finland, and Sweden. After reviewing the evi-
dence, Sweden concluded that the risks of these treatments “currently outweigh the

possible benefits.” DE69-11:3. The United States responds (at 42) that these
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countries have not yet ‘“categorically ban[ned]” the treatments, as though that
changes their risk-benefit calculus or limits Alabama’s response. But States have
long had the authority to determine that certain drugs and procedures are too dan-
gerous for general use—even when a patient (or her parents, or her doctor, or her
doctor’s medical interest group) disagrees. It is not animus to offer help with the
broader picture in view.

For their part, the private Plaintiffs respond that parents have the ultimate say
over how a State regulates medicine. Notably, Plaintiffs do not claim that children
(or adults for that matter) have a personal constitutional right to transitioning treat-
ments, and they expressly disclaim any argument that parents can exercise such a
right on a child’s behalf. Pls’ Resp. 31. Rather, Plaintiffs contend that the Due Pro-
cess Clause affords parents “the right to seek medical care for their children ... irre-
spective of whether the child has an underlying right to that medical care.” Id. at 32.
But if this were true, parents could unlock treatments that literally no one else could.
No personal right to medical marijuana (or transitioning surgeries)? No matter—
parents can assert their “fundamental right to seek medical care for their children”
and subject a state’s medical law to strict scrutiny. The Due Process Clause does not
contain this unbounded right.

Perhaps realizing their theory’s weakness, Plaintiffs try to temper the absurd-

ity by pairing their statements of the claimed right with never-defined modifiers like
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“accepted medical care” (at 36) and “accepted medical standards” (at 27). But this
simply raises another problem: accepted by whom? The State Legislature? The
FDA? Plaintiffs never directly say, but their answer is clear: those governmental
bodies won’t do. For Plaintiffs, as for the district court, what matters is what some
nebulous number of medical interest groups think. E.g., DE112-1:17 (“at least
twenty-two major medical associations in the United States endorse transitioning
medications”). Yet this is no answer either (even putting aside the dubious subordi-
nation of our law to self-interested groups that supported eugenics, among other
things). Under Plaintiffs’ theory, parents could subject Alabama’s abortion law to
heightened scrutiny simply by (1) claiming the right to seek medical “care” in the
form of an abortion for their children, and (2) invoking their “twenty-two major
medical associations” to claim that abortion is “widely accepted” medical care, as
many of the same organizations recently told the Supreme Court.! The high court
did not defer; it held instead that “laws regulating or prohibiting abortions
are ... governed by the same standard of review as other health and safety
measures”: rational basis. Dobbs v. Jackson Women'’s Health Org., 142 S. Ct. 228],
2246 (2022). The Court did not recognize an if-parents-and-some-medical-interest-

groups-say-otherwise loophole.

I See Br. of Amici Curiae Am. College of Obstetricians and Gynecologists, Am.
Medical Ass’n, Am. Academy of Pediatrics et al. at 26-27, Dobbs v. Jackson
Women'’s Health Org., No. 19-1392 (U.S. Sept. 20, 2021).

4
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As for their Equal Protection claims, Plaintiffs and the United States make
two main arguments. The first is that transitioning a girl by giving her supraphysio-
logic doses of testosterone to dramatically elevate her testosterone above normal
levels (which the State prohibits) is the “same medical treatment[]” as treating an
endocrine disorder by giving testosterone to a boy to bring his levels up to a normal
range (which the State allows). U.S. Resp. 2. In this way, Plaintiffs say (at 55), Ala-
bama “bar[s] certain treatments only for transgender minors” while allowing others
to access the same treatments. Even beyond that non-transgender youth also seek the
prohibited treatments (and some transgender youth do not), the treatments are not
the same—just as administering morphine to treat a patient’s pain is not the “same
medical treatment” as using morphine to assist a patient’s suicide. This part of Plain-
tiffs’ argument thus fails.

For their second argument, Plaintiffs and the United States seek to extend
Bostock’s employment test (whether changing a person’s sex would yield a different
outcome) to medicine so that any procedure that depends on biological differences
between the sexes—testicular exams, IVF treatments, abortions—is subject to
heightened scrutiny. See U.S. Resp. 27, Pls’ Resp. 52-53. This argument fares no

better. For starters, the Act’s prohibition on “administering puberty blocking
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medication to stop or delay normal puberty,” Ala. Code §26-26-4(a)(1),? is unaf-
fected: changing the child’s sex changes nothing. As for the other relevant provi-
sions, the Act speaks of two separate medical procedures: administering “supraphys-
iologic doses of testosterone” to transition a female, and prescribing “supraphysio-
logic doses of estrogen” to transition a male. Id. §26-26-4(a)(2), (3). Both are “med-
ical procedure[s] that only one sex can undergo” by definition, so Alabama’s regu-
lation “does not trigger heightened constitutional scrutiny unless the regulation is a
mere pretext designed to effect an invidious discrimination against members of one
sex or the other.” Dobbs, 142 S. Ct. 2245-46 (cleaned up). Because the Act treats
both sexes equally—doctors may not prescribe transitioning treatments for girls or
boys—that is clearly not the case. The Act is subject only to rational-basis review,
though it survives any level of scrutiny.

As to the equities, Plaintiffs say not one word about the reason for their delay
(judge shopping) and argue instead that this Court should not penalize their inequi-
table behavior because the district court did not. Pls’ Resp. 63. If that were the stand-
ard, this Court need not stand in review of anything. The United States, in turn, ar-
gues that Alabama’s interest in “protecting minors from harms that may or may not

happen in the future ... cannot outweigh the actual, imminent harm” that transgender

2 The codification of the Act changed after Defendants filed their opening brief, al-
tering the title and chapter designations but not the section designation.
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minors face now. U.S. Resp. 53. But under that view, because “risk” is inherently
future-oriented, no amount of risk could ever carry the equities. We know that is not
true. We also know that children are being sterilized now; that an untold number of
them will be permanently, irreparably harmed by the “care” they receive; and that
States like Alabama can protect children from that fate by regulating medicine, just
as they always have. This Court should reverse.

ARGUMENT

I. The Due Process Clause Does Not Give Parents An Unbounded Right
To Access Unapproved Medical Interventions For Their Children.

As explained in Defendants’ opening brief (at 30-39), the district court erred
when it found in the Due Process Clause a right for parents to give their children
sterilizing transitioning treatments determined to be unsafe by the State. Rather than
“first crafting a careful description of the asserted right” that is “narrowly frame[d]”
to the “specific facts” of the case, Doe v. Moore, 410 F.3d 1337, 1343-44 (11th Cir.
2005) (cleaned up), the court broadly framed the right as one of parents “to direct
the medical care of their children,” and from there reasoned that “[t]his right includes
the more specific right to treat their children with transitioning medications subject
to medically accepted standards.” DE112-1:21.

This was legal error. First, the court did not ask, let alone answer, whether the
Fourteenth Amendment protects an individual right for anyone, adult or child, to

obtain transitioning interventions for themselves. Without an answer to that
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antecedent question, the court could not help but err when determining whether a
parent can claim that purported right on behalf of a child. See Whalen v. Roe, 429
U.S. 589, 604 (1977); Doe By and Through Doe v. Public Health Trust of Dade
Cnty., 696 F.2d 901, 903 (11th Cir. 1983). Second, the court never analyzed whether
the more carefully defined right it identified—the purported right of parents “to treat
their children with transitioning medications subject to medically accepted stand-
ards”—is “deeply rooted in this Nation’s history and tradition, and implicit in the
concept of ordered liberty.” Moore, 410 F.3d at 1344. To ask the question is to an-
swer it. Third, the court deferred to the wrong authority, finding that the Constitution
forbids States from banning dangerous medical interventions if parents and “twenty-
two major medical associations” prefer the treatments. DE112-1:19. It should have
deferred to the Legislature.

Plaintiffs go all in defending the court’s errors. They concede that their only
argument concerns parental rights qua parental rights; they do not claim children
have an “individual, personal right to obtain gender transition-related medical treat-
ments,” and they “do not assert any such derivative claim” by parents acting on a
child’s behalf. Pls’ Resp. 31 (cleaned up). So, they jettison as irrelevant the caselaw
on personal access to medical treatments—those cases did not involve “parental de-
cisionmaking,” id. at 35—and claim instead that parents can unlock access to drugs

that no one else can obtain, id. at 32. Plaintiffs imply (but never explain) that the
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only limitation to this power is that the treatments the parents pick must be “subject
to medically accepted standards,” id. at 6—meaning, apparently, that they carry the
imprimatur of an undefined number of medical interest groups. Once that standard
is met, Plaintiffs say, the parents’ decision fits within their general right to obtain
“medical care for a child [that] is woven deeply into the fabric of our nation’s his-

(133

tory” and thus becomes part of the “‘private realm of family life which the state
cannot enter.”” Id. at 36-37 (quoting Prince v. Massachusetts, 321 U.S. 158, 166
(1944)).

This is a remarkable expansion of substantive due process. It is also pro-
foundly wrong. First, it defines the relevant right far too broadly. Cf. Morrissey v.
United States, 871 F.3d 1260, 1269 (11th Cir. 2017) (“The pertinent question” is

99 ¢

“specifically” “whether a man has a fundamental right to procreate via an IVF pro-
cess that necessarily entails the participation of an unrelated third-party egg donor
and a gestational surrogate.”). Plaintiffs’ complaint (at 37) that they should not have
to show a parental right “rooted in the nation’s history and tradition” to obtain tran-
sitioning treatments for their children is foreclosed by precedent. E.g., Dobbs, 142
S. Ct. at 2258 (purported substantive due process rights may not be defined “at a
high level of generality”); Morrissey, 871 F.3d at 1269.

Second, while the Due Process Clause may protect the important role parents

play in making certain “decisions concerning the care, custody, and control of their
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children,” Lofton v. Sec’y of Dep’t of Child. & Fam. Servs., 358 F.3d 804, 816 (11th
Cir. 2004) (cleaned up), that protection at most affords parents the right to choose
from the medical options available to their children. It does not mean parents may
whip up a new buffet of choices. This is apparent from this Court’s Public Health
Trust decision, which Plaintiffs try mightily to distinguish. Pls’ Resp. 33. There, a
father voluntarily admitted his daughter to an adolescent psychiatric unit and agreed
to the hospital’s treatment rule barring parental communications. 696 F.2d at 902
(maj. op.), 905-06 (Hatchett, J., concurring). The father later claimed the rule vio-
lated his parental right to direct the medical care of his child. This Court disagreed,
explaining that a “voluntary patient carries the key to the hospital’s exit in her hand,”
and thus so did the father, whose “rights to make decisions for his daughter can be
no greater than his rights to make medical decisions for himself.” 696 F.2d at 903.
Because nothing “guarantee[d] voluntary patients the treatment of their choice,” id.,
the father could choose only from the options the State made available to his daugh-
ter—to enter the no-contact program or leave it. He had no right to order off menu.
The same reasoning applies here. Plaintiffs, like the father in Public Health
Trust, demand not only the options available to their children (the entire range of
health care, including counseling and psychotherapy, except for transitioning treat-
ments), but additional options too: puberty blockers and cross-sex hormones for the

purpose of transitioning. It is the same logic this Court rejected.

10
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Plaintiffs try to evade Public Health Trust and similar cases by noting that (1)
parents have a right to choose whether they send their children to public or private
school, even though (2) “children do not have a fundamental constitutional right to
a public education.” PIs’ Resp. 31-32 (discussing Pierce v. Soc’y of Sisters, 268 U.S.
510, 536 (1925), and San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35
(1973)). “Similarly,” Plaintiffs reason, “parents’ fundamental right to seek medical
care for their children exists irrespective of whether the child has an underlying right
to that medical care.” Pls’ Resp. 32.

Not quite. Pierce holds that parents have the right to choose a suitable private
school instead of public school. The Court held that forcing children from the par-
ticular plaintiff private schools into public schools “ha[d] no reasonable relation to
some purpose within the competency of the state.” 268 U.S. at 535; see also id. at
532-33 (noting that the schools provided “courses of study [that] conform to the
requirements of the state board of education’). The Court did not hold that parents
may force the State to offer public education in the first place, which is the corollary
Plaintiffs need to show to establish that parents have a non-derivative right to public
education for their children that their children themselves do not. Here, the question
is whether a parent’s purported “parental right” permits something (transitioning

treatments) that no one has a right to obtain.

11
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Because there is no deeply rooted parental right to obtain transitioning treat-
ments for children, it makes no difference whether those treatments are “experi-
mental.” Pls’ Resp. 31. But even on Plaintiffs’ theory that such a right exists if the
treatments are not experimental, the district court’s holding was error. And contra
Plaintiffs’ suggestion (at 31), the district court’s view that these treatments are not
experimental is not a factual finding subject to clear error review. Instead, “the ap-
plication of a constitutional standard to the facts of a particular case” is reviewed “de
novo.” United States v. Bajakajian, 524 U.S. 321, 337 n.10 (1998); see U.S. Bank
Nat’l Ass’n v. Vill. at Lakeridge, LLC, 138 S. Ct. 960, 967 n.4 (2018) (collecting
cases).

Thus, if Plaintiffs are right in their implication that the only limit to their pa-
rental power is that the medical procedures they unlock be “widely accepted,” “well
established,” “evidence-based,” and not “experimental,” Pls’ Resp. 31, 35, the ap-
plication of this constitutional standard to transitioning treatments should be re-
viewed de novo. And though the district court accepted Plaintiffs’ invocation of their
22 medical interest groups as sufficient to satisfy that standard, DE112-1:17, this
Court should not. Evidence is still “necessary when the relevant professional organ-
izations are united” because their “institutional positions cannot define the bounda-
ries of constitutional rights.” Otto v. City of Boca Raton, 981 F.3d 854, 869 (11th

Cir. 2020); id. (“we cannot rely on professional organizations’ judgments” to set the

12
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constitutional standard). That is particularly true where, as here, the district court’s
conclusion rested almost exclusively on medical “guidelines” promulgated by an
organization that the Department of Health and Human Services recognized as “an
advocacy group (WPATH).” See Nondiscrimination in Health and Health Education
Programs or Activities, Delegation of Authority, 85 Fed. Reg. 37,160, 37,198 (June
19, 2020).

The Court should instead examine for itself the “core constitutional facts that
involve the reasons the [Legislature] took the challenged action.” Flanigan’s En-
ters., Inc. v. Fulton Cnty., 596 F.3d 1265, 1276 (11th Cir. 2010). When it does, the
answer will be clear: the risks of using sterilizing transitioning interventions to treat
gender dysphoria in youth currently outweigh the possible benefits. See Ala. Code
§26-26-2 (legislative findings); DE74:26-86; Opening Br.7-25, 41-44. There is noth-
ing unconstitutional about that determination.

II. Prohibiting Transitioning Treatments For Minors Does Not Violate
The Equal Protection Clause.

Plaintiffs and the United States also repeat the district court’s errors when it
comes to their Equal Protection claims. Both rely on the district court’s conclusion
that the Act “constitutes a sex-based classification” by “prohibit[ing] transgender
minors—and only transgender minors—from taking transitioning medications due
to their gender nonconformity.” DE112-1:22; see Pls’ Resp. 2, 56; U.S. Resp. 2, 19,

25. That conclusion is wrong. The Act is not a sex-based classification subject to

13
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heightened scrutiny, and it prohibits doctors from administering transitioning treat-
ments to anyone, regardless of sex or transgender status.

A. The Act Does Not Create a Sex-Based Classification Subject to
Heightened Scrutiny.

Plaintiffs and the United States make two main arguments for why the Act is
subject to heightened scrutiny even though it treats the sexes the same. The first
relies on conflating the treatments the Act allows and disallows. The second is Bos-
tock. Neither is persuasive.

1. The Act Treats Transgender and Non-Transgender Minors the
Same.

As Defendants explained in their opening brief (at 47-49), the Act treats
transgender and non-transgender minors the same because no one—transgender or
not—may access transitioning treatments. While the district court thought only
transgender minors would seek the treatments, that would not matter even if true: all
that matters is the undisputed fact that some transgender minors do not seek these
treatments. See Opening Br.46-50 (discussing Dobbs, Bray, and Geduldig). Relat-
edly, a child who identifies as transgender could obtain treatment to address “a med-
ically verifiable disorder of sex development,” just like a child who does not identify
as transgender. See Ala. Code §26-26-4(b). Thus, the Act is not “a classification
based on an individual’s gender nonconformity,” Glenn v. Brumby, 663 F.3d 1312,

1320 (11th Cir. 2011), but a classification based on the State’s risk-benefit calculus.

14
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The United States and Plaintiffs have no real response, merely noting that this
law “involve[s] a facially sex-based classification” while the laws in Dobbs and
Geduldig turned on pregnancy. Pls’ Resp. 55. Putting aside that Dobbs too “in-
volve[d] a facially sex-based classification,” see Miss. Code Ann. §41-41-191(3)(f)
(“the pregnant woman”), this is a distinction without a difference. Plaintiffs concede
that pregnancy-related medical regulations implicate a status “that only one sex can”
attain. Pls’ Resp. 55. Thus, just as abortion regulations are not proxy regulations on
all women, the Act is not a proxy regulation on all transgender youth. And Dobbs is
binding precedent that contradicts Plaintiffs and the United States’ refrain that any
reference to sex “alone” mandates “heightened scrutiny.” Pls” Resp. 52; see U.S.
Resp. 36.

Further, the district court’s supposition about non-transgender youth clearly
is not true: both transgender and non-transgender minors have sought the treatments
and will continue to do so because many, if not most, gender dysphoric youth will
not identify as transgender as adults. DE69-2:17; DE69-18:17; DE69-19:11. The
United States responds that, “[r]egardless of whether most transgender minors who
seek the prohibited treatments will persist in their gender identity into adulthood, the
fact remains that the minors seeking the banned treatments identify as transgender
when they pursue them.” U.S. Resp. 34 (emphasis added). This argument is impos-

sible to square with the federal government’s assertion (at 31) that “transgender

15
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status 1s immutable,” and conflicts with Plaintiffs’ no-true-Scotsman claim that an-
yone whose gender dysphoria naturally resolved after entering puberty had merely
been “misdiagnose[d]” and was never “truly” transgender, Tr.31, 368. That incon-
sistency is understandable given that the term “transgender” can “mean so many
different things” (as Alice complained to Humpty Dumpty). According to Plaintiffs’
preferred medical interest groups, “transgender” covers everyone from the “gender-

29 ¢¢

queer” and “pangender” to the “genderless,” “third gender,” and “genderfluid.” See
DE69-19:7; DE69-26:31; DE69-18:103. If a child can hop in and out of the category
based on her “fluid” identity, it makes no sense to use the category for Equal Pro-
tection purposes.

Plaintiffs and the United States next argue that the Act discriminates because
it prohibits certain treatments for transgender minors, “while leaving the same med-
ical treatments available to other minors.” U.S. Resp. 2; see Pls’ Resp. 55. But this
quite obviously conflates the drugs at issue with the treatment involved. See Open-
ing Br.5-6, 28-29, 52-53 (implanting a fertilized egg in a male is not the same treat-
ment as implanting it in a female). Plaintiffs’ expert Dr. Ladinsky had it right when
she recognized that giving testosterone to a boy for bodybuilding is a “different treat-
ment altogether” from giving testosterone to a boy suffering from a testosterone de-

ficiency. Tr.144. This is also why the FDA differentiates between “approved treat-

ments” for drugs and “off-label” use. Off-label use may be appropriate in some

16
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circumstances, but it remains true, for instance, that using hydroxychloroquine to
treat COVID (an off-label use the FDA discourages) is a different treatment from
using it to treat malaria (which the FDA approves).® Such is the case here. See Open-
ing Br.34-35.

2.  Bostock Does Not Control.

Plaintiffs, the United States, and the district court all heavily rely on the Su-
preme Court’s decision in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), which
they interpret as requiring heightened scrutiny in this case. As explained in Defend-
ants’ opening brief (at 51-55), that is not so.

In Bostock, the Supreme Court held that an employer that “penalizes a person
identified as male at birth for traits or actions that it tolerates in an employee identi-
fied as female at birth” discriminates based on sex under Title VII. 140 S. Ct. at
1740-41. At the core of the Court’s reasoning was a “simple test”: “if changing the
employee’s sex would have yielded a different choice by the employer,” the em-
ployer has treated the employee differently “because of sex.” Id. at 1741. Applied

here, the United States argues that “if an adolescent who was assigned female at

birth seeks to obtain testosterone therapy to affirm his gender identity as a boy,

3 See FDA, FDA cautions against use of hydroxychloroquine or chloroquine for
COVID-19 (Jul. 1, 2020), https://www.fda.gov/drugs/drug-safety-and-availabil-
ity/fda-cautions-against-use-hydroxychloroquine-or-chloroquine-covid-19-outside-
hospital-setting-or.

17
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SB184 bans it,” “[bJut change the minor’s sex assigned at birth to male, and SB184
does not.” U.S. Resp. 27. If this is right, this would be a drastic extension of Bostock
that would subject the regulation of any medical procedure that depends on sex to
heightened scrutiny. To take but one example from the preliminary injunction hear-
ing, “[1]f an adolescent who was assigned female at birth seeks to obtain [a testicular
exam],” Plaintiff Dr. Koe would not provide one, “but change the minor’s sex as-
signed at birth to male,” and she would. Tr.187. According to the United States, such
a distinction by the State must be subject to heightened scrutiny.

Fortunately, this is not right. At a fundamental level, the United States’ argu-
ment fails because it does not recognize that—unlike generally in the employment
context—men and women are not medically interchangeable. See United States v.
Virginia, 518 U.S. 515, 533 (1996) (“Physical differences between men and women,
however, are enduring”). It also ignores the text of the Act. The Act forbids (as rel-
evant) “[p]rescribing or administering” (1) “puberty blocking medication to stop or
delay normal puberty,” (2) “supraphysiologic doses of testosterone ... to females,”
and (3) “supraphysiologic doses of estrogen to males” for the purpose of transition-
ing. Ala. Code §26-26-4(a)(1)-(3).

The provision concerning puberty blockers makes no sex-based classification.

To plug it into Bostock’s “simple test,” changing the child’s sex changes nothing.

18
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As for the provisions concerning cross-sex hormones, here sex is important.
But it is important because only one sex can undergo the procedure—just like tes-
ticular exams or abortions. Only males can be prescribed estrogen fo transition, and
only females can be prescribed testosterone to transition. Rational-basis review thus
applies: “The regulation of a medical procedure that only one sex can undergo does
not trigger heightened constitutional scrutiny unless the regulation is a ‘mere pre-
tex[t] designed to effect an invidious discrimination against members of one sex or
the other.”” Dobbs, 142 S. Ct. at 2246 (alteration in original) (quoting Geduldig v.
Aiello, 417 U.S. 484,496 n.20 (1974)).

The Eighth Circuit recently ignored the Supreme Court’s reaffirmation of this
principle and instead applied heightened scrutiny to Arkansas’s similar statute in
Brandt v. Rutledge, No. 21-2875, slip op. at 7-8 (8th Cir. Aug. 25, 2022), which
Plaintiffs and the United States invoke in their notices of supplemental authority.
That court also made the “same treatments” conflation that Plaintiffs and the United
States repeat here. Given those blatant deficiencies, this Court should have no hesi-
tation in following the Supreme Court, not the Eighth Circuit, in holding that the Act
is not subject to heightened scrutiny. And the Act prohibits doctors from prescribing
cross-sex hormones to anyone—boy or girl, transgender or not—so there is no “in-
vidious discrimination against members of one sex or the other.” The district court

erred by applying heightened scrutiny.
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B. Transgender People Are Not a Quasi-Protected Class Under the
Equal Protection Clause.

Falling back, the United States contends that the Act “triggers heightened
scrutiny because transgender persons constitute at least a quasi-suspect class.” U.S.
Resp. 28. The district court did not credit this claim, and neither should this Court.
Nearly 40 years ago, the Supreme Court held that “mental retardation,” though often
spurring discrimination, was not a “quasi-suspect classification calling for a more
exacting standard of judicial review.” Cleburne v. Cleburne Living Ctr., 473 U.S.
432, 442 (1985). The Court so held despite robust evidence that mentally handi-
capped individuals had been “subjected to ... grotesque mistreatment,” including
exclusion from public schools and compulsory sterilization. Cleburne Living Ctr. v.
Cleburne, 726 F.2d 191, 197 (5th Cir. 1984), aff’d in part, vacated in part sub nom.
Cleburne, 473 U.S. 432.

In contrast, here the United States urges this Court to identify a new suspect
classification based on two surveys it did not submit into evidence and barely dis-
cussed in a footnote in its preliminary injunction motion. U.S. Resp. 30. That is in-
sufficient “proof ... to support their allegations.” Rodriguez, 411 U.S. at 26.

Nor is transgender status “an immutable characteristic.” Frontiero v. Richard-
son, 411 U.S. 677, 686 (1973). The recent explosion in individuals who identify as
transgender makes this clear. See Opening Br.12-14; DE69-6:29. So does the fact

that many “minors seeking the banned treatments identify as transgender when they
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pursue them,” U.S. Resp. 34, and later de-identify. Then there is the problem of
defining a class that includes people who “experience their gender identity as fluid,”
DE69-25:5—meaning, presumably, individuals who at times identify with their bi-
ological sex and at times do not.

Last, the assertion (at 31) that transgender individuals lack “meaningful polit-
ical power” does not square with reality. “[S]ome degree of prejudice from at least
part of the public at large™ is not enough. Bd. of Trustees of Univ. of Ala. v. Garrett,
531 U.S. 356, 366 (2001). The question is whether transgender individuals are “po-
litically powerless in the sense that they have no ability to attract the attention of
lawmakers.” Cleburne, 473 U.S. at 445. That clearly is not the case—as is evident
by the Department of Justice’s presence here and the passage of the “Equality Act”
in the House of Representatives last year, among other things.* The proposition that
transgender Americans today are further from “full equality” than “the mentally re-
tarded” were in 1985—a group that suffered “eugenic marriage and sterilization
laws” and whose treatment “paralleled[] the worst excesses of Jim Crow”—is self-
refuting. Cleburne, 473 U.S. at 461-64 (Marshall, J., concurring in the judgment in

part and dissenting in part).

4 Daniella Diaz & Annie Grayer, House passes Equality Act aimed at ending dis-
crimination based on sexual orientation and gender identity, CNN (March 16,
2021), https://www.cnn.com/2021/02/25/politics/equality-act-passes-house/in-
dex.html.
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I11. The Act Survives Any Level Of Scrutiny.

In all events, as explained in prior briefing, see Opening Br.39-45, DE74:109-
20, the Act survives any level of scrutiny. Plaintiffs and the United States fail at their
attempts to show otherwise.

For instance, both the United States (at 47) and Plaintiffs (at 46) resist the
conclusion arrived at by every major study and medical organization that gender
dysphoria will not persist into adulthood for most minors afflicted by it. See DE69-
17:7; DE69-18:17; DE69-19:11; DE69-2:17. Plaintiffs say this statistic has “no ap-
plicability to transgender adolescents,” and claim that Dr. Cantor concurs because

(114

he agreed that “‘the majority of kids who continue to feel trans after puberty rarely
cease.”” Pls’ Resp. 46 (citing Tr.330). But the difference between “after puberty”
(which Dr. Cantor was asked about) and “at the very beginning of puberty” (when
Plaintiffs’ experts recommend starting hormones, Tr.58, 227) is a critical one. At
some point “after puberty”—at or near adulthood—some of the traditional cohort of
children who suffer from gender dysphoria from a very young age will likely persist
in a transgender identity. But that says nothing about the persistence rate when pu-
berty is just beginning. As Dr. Cantor explained, a child dealing with gender dys-

phoria needs to go through puberty, not merely arrive at its doorstop, to determine

whether the dysphoria is likely to continue. Tr.294-96.
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Notably, Plaintiffs’ experts could not cite any study showing that desistance
becomes unlikely at the beginning of puberty, or at any other time until “after” pu-
berty concludes. Tr.228-29, 67. Nor could they point to one supporting their claim
that doctors can identify the children whose gender dysphoria will not desist; the
most Dr. Hawkins could offer was her hope that “soon we will have one from us.”
Tr.69.

As for the new cohort of adolescents, primarily girls, who first experience
gender dysphoria after puberty begins, Dr. Cantor explained that “[t]here has never
been any such study” looking at their rates of persistence. Tr.298-99. Plaintiffs now
push back on the idea that there even is a “new and rapidly growing group of ado-
lescents” presenting with gender dysphoria, claiming that “[t]he source of Defend-
ants’ claim is a single, highly controversial study.” Pls’ Resp. 47. That’s not true. As
Defendants explained below, DE74:40, the study in question theorizes about why
“clinicians have reported [seeing more] post-puberty presentations of gender dys-
phoria in natal females that appear to be rapid in onset.” DE69-20:1. But the under-
lying phenomenon that there are drastically more adolescent girls presenting with
(and receiving transitioning treatments for) gender dysphoria is one that has been
felt the world over. DE69-7:18-31. In the UK, the number of adolescent girls seeking
sex transitioning grew over 4,000% in the last decade. /d. at 18. Sweden reported a

1,500% increase in the same period. /d.
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Then there are the harms transitioning treatments bring. The United States
claims (at 9) that “[pJuberty blockers do not cause any long-term loss of sexual func-
tion or fertility.” That may generally be true when puberty blockers are used to treat
precocious puberty, but it is emphatically not true when they are used to treat gender
dysphoria and followed by cross-sex hormones—which is, as Dr. Ladinsky testified,
usually the case, Tr.129; see also DE69-3:16. According to the Endocrine Society
and Plaintiffs’ experts, puberty blockers should be administered when “girls and
boys first exhibit physical changes of puberty.” DE69-19:12; Tr.58, 105, 227. That
is before fertility. DE69-19:11; DE69-3:14. Thus, as Defendants’ expert endocrinol-
ogist Dr. Laidlaw explained, if children taking puberty blockers “remain blocked in

99 ¢¢

an early pubertal stage,” “the addition of opposite sex hormones will not allow for
the development of fertility.” DE69-3:14. Dr. Hruz, a pediatric endocrinologist, con-
curred: “It is generally accepted ... that hormonal treatment impairs fertility and of-
ten result[s] in sterility, which in many cases is irreversible.” DE69-5:64. Plaintiffs
claim (at 45) that cross-sex hormones are “mostly” reversible, but that “mostly” ca-
veat does a lot of work. Just ask Sydney Wright, for whom hormones took her “right
away to have children.” Tr.351.

Plaintiffs and the United States reject Defendants’ reliance on Wright’s testi-

mony and others like hers. See generally Amicus Br. of Detransitioners. According

to the United States, “Wright’s testimony that she regrets her testosterone treatments
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has little, if any, relevance” because she “was not a minor when she received testos-
terone” (she was 19), “nor did she receive any treatment in Alabama” (she received
them in Georgia). U.S. Resp. 40-41; see Pls’ Resp. 20. But “it should go without
saying that a State may take action to prevent” harm to children “without waiting for
it to occur and be detected within its own borders.” Brnovich v. Democratic Nat’l
Comm., 141 S. Ct. 2321, 2348 (2021). Nor does it make sense to trust children to
“assent” to these treatments while discounting harms those same treatments cause
adults. And Plaintiffs’ claim (at 61) that not providing these harmful treatments
would be even worse is misleading in two important respects. First, the evidence
simply does not support Plaintiffs’ narrative of suicides that only transitioning treat-
ments can stem. DE74:64-67; DE69-2:34-37. Second, psychotherapy and mental
health counseling, which the State encourages, largely has the same track record as
transitioning treatments in providing relief—without leaving the patient sterilized.
Tr.257-59.

Last, Plaintiffs and the United States discount the growing international reck-
oning and urge this Court to trust their “22 major medical associations” over “a
handful of other countries™ like “the United Kingdom, Sweden, Finland, France, and
New Zealand.” U.S. Resp. 42. They imply that these countries are fully on board
with the Dutch protocol—*“puberty blockers at age 12 and [cross-sex] hormones at

age 16,” Pls’ Resp. 20 (cleaned up)—and fault Alabama for prohibiting the
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treatments because “no state or country in the entire world has enacted a blanket
ban,” id. (citation omitted).

These arguments could not be more deceptive. Restricting the administration
of transitioning treatments in children to “exceptional cases” and future research set-
tings, as Sweden has done, DE69-11:4, and emphasizing the need for “a great deal
of caution” because “gender reassignment of minors is an experimental practice,” as
Finland recently noted, DE69-12:8, are not signs that these countries agree with
Plaintiffs’ approach. And in any event, that these countries have not banned the treat-
ments does not impact Alabama’s ability to respond to the same risk-benefit calcu-
lus: that the risks of these treatments “currently outweigh the possible benefits.”
DE69-11:3 (emphasis added). Plaintiffs and their amici have no response to that
central conclusion, which confirms that the Act survives any level of scrutiny.

IVv. The District Court Erred In Weighing The Equities And Crafting The
Scope Of Relief.

Reversal is also warranted because the district court abused its discretion in
weighing the equities and erred in crafting relief. For one, the court rewarded Plain-
tiffs’ unclean hands in judge shopping (detailed at DE74:147-53), which at the least
should have barred Plaintiffs and former plaintiff-turned-expert-witness Dr. La-
dinsky from relief. Plaintiffs say not one word in their response brief denying they

went judge shopping; their tack instead is to reason that they did so quickly and thus
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(they imply) harmlessly: they were able to file their second “lawsuit only eleven
days after the Act was signed.” Pls” Resp. 63. That is hardly a sign of clean hands.
Plaintiffs are also wrong to suggest (at 64) that universal injunctions are “or-
dinarily” entered. In fact, such injunctions “are rare” because the “traditional scope
of injunctive relief” is to “protect the interests of the parties.” Georgia v. President
of the United States, No. 21-14269, 2022 WL 3703822, at *13 (11th Cir. Aug. 26,
2022) (emphasis added). The United States, in turn, contends the universal injunc-
tion was proper because (1) the United States is present and (2) some of the individ-
ual plaintiffs are proceeding under pseudonyms. U.S. Resp. 56. But the United States
points to no case suggesting that its presence in litigation mandates a universal in-
junction. Plus, it expressly told the district court when it sought to intervene that it
was “seeking the same relief as the private plaintiffs.” Tr.5. Nor could it do otherwise
since it intervened under 42 U.S.C. §2000h-2, which permits the federal government
to obtain only “the same relief as if it had instituted the action.” Because there is no
basis on which the United States could have brought this action itself, that leaves
only the relief available to the private plaintiffs—who cannot force a universal in-
junction on States merely by proceeding pseudonymously. The district court thus
impermissibly rewarded “gamesmanship” through “indiscriminate relief ... issued

by default.” Georgia, 2022 WL 3703822, at *15.
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Finally, the district court recognized that “[t]he risk of suffering severe medi-
cal harm constitutes irreparable harm.” DE112-1:29. Despite this, it enjoined en-
forcement of Alabama’s law that was enacted to halt medical harm to vulnerable
children. See Ala. Code §26-26-2. That harm—permanent sterilization of children—
is occurring now thanks to the injunction. This Court should reverse.

CONCLUSION
The Court should reverse the district court’s preliminary injunction.
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