
EDWARD G. GUEDES, MEMBER 
eguedes@wsh-law.com 

February 8, 2022 

Clerk of the Court 

United States Court of Appeals 

Eleventh Circuit 

56 Forsyth Street, N.W. 

Atlanta, GA 30303 

Re: Robert W. Otto & Julie H. Hamilton v. City of Boca Raton, Florida and County 

of Palm Beach, Florida – Case No. 19-10604-AA, Citation of Supplemental 

Authority 

Dear Sir or Madam: 

Pursuant to Federal Rule of Appellate Procedure 28(j) and 11th Circuit Rule 28, I.O.P. 6, 

appellees, City of Boca Raton and the County of Palm Beach, Florida hereby notify the Court of 

their intention to rely upon Tingley v. Ferguson, ––– F. Supp. 3d. –––, No. 3:21-cv-05359-RJB, 

2021 WL 3861657 (W.D. Wash. Aug. 30, 2021) as supplemental authority.  Appellees rely upon 

Tingley in support of their argument on rehearing that the majority’s opinion departed from 

U.S. Supreme Court precedent in applying strict scrutiny, despite characterizing Appellants’ 

sexual orientation and gender-identity change efforts as medical therapy.  See Appellees’ Joint 

Pet. for Panel Reh’g and Reh’g En Banc, 9-15. 

The court in Tingley considered a Washington statute that, like the ordinances at issue in 

this case, precluded licensed therapists from providing counseling to minor patients in the guise of 

“conversion therapy.” Id. at **1-2. The court reasoned that NIFLA v. Becerra, ––– U.S. ––––, 138 

S. Ct. 2361, (2018), did not compel the invalidation of the state statute on First Amendment 
grounds, because NIFLA focused on the regulation of speech, rather than the regulation of conduct 
(like the prohibited therapy). For a similar reason, the Tingley court concluded that NIFLA had not 
wholly abrogated Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014). Tingley, at *6 (“Conduct, albeit 
conduct of therapists whose job inextricably involves speech, was at issue in Pickup and is at issue 
in this case. The notice requirements at issue in NIFLA were speech. The prohibited conduct at 
issue here, performing conversion therapy, is analogous to [a] doctor giving a prescription for 
marijuana because it involves engaging in a specific act designed to provide treatment. In contrast, 
the speech at issue in NIFLA, notice requirements that regulated the information a provider must 
give to its patients, is more analogous to a doctor recommending that a patient use marijuana 
because both consider information that a provider may discuss with a patient. [The] Washington
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conversion law[] specifically permit[s] a therapist to engage in that type of speech because [it] 

permit[s] discussing various treatment options, including conversion therapy.”). 

 

       Respectfully, 

 

       /s/ Edward G. Guedes 

 

       Edward G. Guedes 

Weiss Serota Helfman  

Cole & Bierman, P.L.  

2525 Ponce de Leon Blvd., Suite 700  

Coral Gables, FL 33134 

(305) 854-0800  

Counsel for City of Boca Raton, Florida  

 

       /s/ Helene C. Hvizd  

 

       Helene C. Hvizd 

Senior Assistant County Attorney  

301 North Olive Avenue, Suite 601  

West Palm Beach, Florida 33401  

(561) 355-2584 

       Counsel for Palm Beach County, Florida 

 

0574.226 

Encl. 

cc: All Counsel of Record  
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