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Plaintiff’s former counsel has filed an “Itemized Bill of Costs,” under the proposed
authority of Fed. R. App. P. 39(c), with an “affirmation” in support of that bill. But Rule 39
only addresses appellants, appellees, and parties—not attorneys or counsel. See Fed. R. App.
P. 39(a)(1)-(3) (costs may be assessed against “appellant” or “appellee” depending on the
circumstance); 39(d)(1) (“A party who wants costs taxed must—within 14 days after entry of
judgment—file with the circuit clerk ....” (emphasis added)). Plaintiff’s former counsel has
never been a party, an appellant, or an appellee in this case. Nor does counsel indicate that this
bill of costs was filed with approval or even the knowledge of Plaintiff or Plaintiff’s current
counsel. Thus, in Defendants’ view, the bill of costs for movant is not valid and should be
rejected. This Court has indicated as much in somewhat similar circumstances. See Manning .
Astrue, 510 F.3d 1246, 1249-50 (10th Cir. 2007) (holding that the Equal Access to Justice Act’s
“statutory language clearly provides that the prevailing party, who incurred the attorney’s fees,
and not that party’s attorneys, is eligible for an award of attorney’s fees”).

In any event, costs are not automatic in a case such as this. The district court was
affirmed in part and reversed in part, and Plaintiff did not prevail on every issue brought on
appeal. Specifically, Plaintiff’s challenge to the application of the Title VII statutory cap was
denied at the district court and that denial was affirmed on appeal before this Court, an
affirmation that was in line with Defendants’ argument. Thus, Rule 39(a)(4) plainly applies,
and as such costs can only be taxed pursuant to an order from this Court, acting in its

discretion. See Lincoln v. BNSF Ry. Co., 900 F.3d 1166, 1191 (10th Cir. 2018).
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Given the circumstances, Defendants request that this Court either deny costs 7 foto
because Plaintiff’s former counsel is not the proper entity filing the bill, or in the alternative,
reasonably reduce the award of costs in light of the mixed judgment. See, e.g., Qunaker Action
Grp. v. Andrus, 559 F.2d 716, 719 (D.C. Cir. 1977) (“As to Quaker Action IV, there were some
respects in which the government prevailed. However, we think that plaintiffs were the
predominantly prevailing party. We have concluded that plaintiffs shall recover 75% of the

costs incurred on the appeal in Quaker Action IV.”).

Respectfully Submitted,

s/ Zach West

ZACH WEST
ANDY N. FERGUSON
Assistant Solicitors General
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