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IN THE UNITED STATES DISTRICT COURT
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The District of Columbia and the States of New Jersey, California, Colorado,
Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Nevada, New York, and Oregon (collectively, “Amici
States”) respectfully request leave to file a brief as amici curiae.

Although neither the Federal Rules of Civil Procedure nor this Court’s Local
Rules address amicus briefs, “district courts possess the inherent authority to appoint
‘friends of the court’ to assist in their proceedings.” In re Bayshore Ford Truck
Sales, Inc., 471 F.3d 1233, 1249 n.34 (11th Cir. 2006). In exercising that authority,
judges on this Court have previously considered as factors favoring granting leave
to file an amicus brief: (1) an amicus party’s “experience and qualifications,” (2) the
relevance of the amicus brief to the matter, (3) whether the case is of ““general public
interest,” (4) whether the case is of “particular interest to the [amici] parties,” and
(5) whether the “case concerns constitutional rights.” Order Granting Motion to
Appear as Amicus Curiae 2, Madera v. Detzner, No. 1:18-cv-152-MW/GRJ (N.D.
Fla. Aug. 23, 2018), ECF No. 31; see Order Granting Leave to File Amicus Curiae
Mem. 2, Prison Legal News v. The Geo Grp., Inc., No. 4:12-cv-239-MW/CAS (N.D.
Fla. Feb. 25, 2013), ECF No. 131.

These factors all weigh in favor of granting leave to file Amici States’ brief.

First, as the authorities responsible for public education, Epperson v. Arkansas, 393

U.S. 97, 104 (1968), Amici States have expertise in making and administering
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education policy. As such, Amici States can provide insight informed by their own
experiences regarding how measures, like H.B. 1557, relate to state interests in
educating youth. Indeed, Amici States previously filed an amicus brief before the
en banc Eleventh Circuit in another, recent case involving LGBTQ issues in schools.
En Banc Br. for States of N.Y. et al., Adams v. Sch. Bd. of St. Johns Cnty., No.
18-13592 (11th Cir. Nov. 26, 2021). Second, Amici States’ brief is relevant because
it addresses alternatives to Florida’s H.B. 1557 that would not cause the same harms
that law does. Finally, concerning the last three prongs, this case is of interest to the
public and Amici States because it concerns the constitutionality of a major
education law. Thus, given Amici States’ experience and the weighty issues at stake,
the attached amicus brief will assist the Court as it decides a case with potentially
substantial impact.

CONCLUSION

The Court should grant leave to file the attached brief as amici curiae.
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INTRODUCTION AND INTEREST OF AMICI

The District of Columbia and the States of New Jersey, California, Colorado,
Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Nevada, New York, and Oregon (collectively, “Amici
States”) file this brief as amici curiae in support of Plaintiffs in their opposition to
the motions to dismiss.

The responsibility for public education lies with the states, Epperson v.
Arkansas, 393 U.S. 97, 104 (1968), and encompasses several “important” duties, W.
Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 637 (1943). One is to “prepare[]
students for active and effective participation in [our] pluralistic . . . society.” Bd. of
Educ. v. Pico, 457 U.S. 853, 868 (1982) (plurality op.). Another is to “protect”
students from harm. Mahanoy Area Sch. Dist. v. B.L. by & through Levy, 141 S. Ct.
2038, 2046 (2021). As the Supreme Court has explained, states must perform these
educational duties “within the limits of”” the Constitution. Barnette, 319 U.S. at 637.

In carrying out those duties, Amici States work to create an educational
environment that is inclusive of everyone—including those who identify as LGBTQ.
Indeed, Amici States strongly support the right of LGBTQ people to feel welcomed
and to be treated equally in the school community. And we have sought to make

curricular decisions that embrace, rather than stifle, the free expression of students
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and teachers. Thus, Amici States have an interest in the protection of LGBTQ
students, parents, and teachers, and we can offer expertise in education policy.

Amici States’ experiences make clear that Florida’s recent actions are far
outside the bounds of ordinary educational decision-making. The challenged Act,
H.B. 1557, flatly bans “[c]lassroom instruction . . . on sexual orientation or gender
identity” in kindergarten through third grade. Act of Mar. 28, 2022, § 1, 2022 Fla.
Sess. Law Serv. Ch. 2022-22 (West) (codified at Fla. Stat. § 1001.42(8)(c)(3)). For
all other students, the Act prohibits such instruction if not “in accordance with state
standards.” Id. These standards, however, may not exist for another year, and there
is no limit to how restrictive they might be. Seeid. § 2. The Act also subjects schools
to liability for any violation by granting parents a cause of action for damages and
attorney fees. Id. § 1.

All of those aspects of the law make it a radical outlier. Indeed, no other state
educational law sweeps as broadly as Florida’s or targets the LGBTQ community in
the same way. That undermines any genuine assertion that the Act furthers
educational goals. Said another way, the Act’s “unusual character” provides an
additional indication that the Act is constitutionally suspect. Romer v. Evans, 517
U.S. 620, 633 (1996) (quoting Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32,
37-38 (1928)); accord United States v. Alvarez, 567 U.S. 709, 722 (2012) (“[T]he

sweeping, quite unprecedented reach of the statute puts it in conflict with the First
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Amendment.”). Moreover, Amici States’ own evidence reveals the “immediate,
continuing, and real injuries” the Act will inflict, and those harms “outrun and belie
any legitimate justifications.” Romer, 517 U.S. at 635. In light of the serious
constitutional issues raised by Florida’s extreme approach, Plaintiffs’ allegations
that Florida’s law is unconstitutional are more than sufficient to survive a motion to
dismiss.

SUMMARY OF ARGUMENT

I. Amici States’ experiences reveal that the Act lacks a legitimate pedagogical
purpose, rendering it constitutionally suspect. Amici States’ policies allow
educators to address LGBTQ issues, and these policies demonstrate that there is no
legitimate reason to ban mentioning them. Amici States also ordinarily leave
educational decisions to schools and teachers, rather than allowing schools to be
haled into court over even minor instructional choices. Florida has chosen a starkly
different path. It stands alone in its censorship of instruction related to LGBTQ
issues and in its imposition of legal liability on school districts that do not censor
LGBTQ issues. All the while, there are ways to address Florida’s alleged concern
in ensuring parental input in education without targeting a minority group. The
experience of Amici States thus makes clear that Florida’s approach is an

unreasonable way to advance the state’s professed interests. Indeed, the fact that the
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Act so departs from other states’ approaches provides further indication that it is not
motivated by legitimate pedagogical goals.

II. The Act will stigmatize and harm LGBTQ youth in Florida and Amici
States. Research shows that a failure to provide LGBTQ-inclusive classroom
instruction adversely affects LGBTQ students’ mental health and learning outcomes,
and that it results in increased anti-LGBTQ bias. Further, the harms stemming from
Florida’s law will extend beyond Florida’s borders. The Act will harm children from
Amici States but who will be placed with families in Florida pursuant to the
Interstate Compact for the Placement of Children (“ICPC”). And Amici States will
need to devote resources to counteract the Act’s harmful effects, including by
increasing funding for programs that work to ensure the health and well-being of
LGBTQ students in Amici States.

ARGUMENT

I. Amici States’ Experiences Undermine Florida’s Contention That Its
Extreme Act Has A Legitimate Pedagogical Purpose.

Florida contends that the Legislature had “legitimate pedagogical concerns”
when it enacted H.B. 1557. State Defs.” Mot. to Dismiss & Inc. Mem. of L. (“Fla.
Br.”) 3 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988)). But
Amici States’ experiences undermine Florida’s assertions that the Act has a
legitimate pedagogical purpose and that it is reasonably related to any such purpose.

See Fla. Br. 34-38. To pass constitutional muster, Florida must show—at least under
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the First Amendment—that the Act is “reasonably related to legitimate pedagogical
concerns.” Bannon v. Sch. Dist. of Palm Beach Cnty., 387 F.3d 1208, 1213-14 (11th
Cir. 2004) (per curiam); see Searcey v. Harris, 888 F.2d 1314, 1320 (11th Cir. 1989)
(applying same test to a restriction by a school on non-student speech). That inquiry
is fact-intensive and thus unsuitable for resolution at the motion-to-dismiss stage.
Florida cannot justify its law with bare assertions; rather, factual development is
necessary to determine whether the law is constitutional. See Bishop v. Aronov, 926
F.2d 1066, 1070-71 (11th Cir. 1991) (“[A] correct legal analysis must predicate
proper explication of the constitutionally pivotal facts.”); Searcey, 888 F.2d at 1322
(“We cannot infer the reasonableness of a regulation [restricting speech in school]

from a vacant record.”).!

! Florida ignores much of this on-point Eleventh Circuit precedent directly

addressing restrictions on speech in school, instead relying on out-of-circuit case law
and claiming that subsequent Supreme Court decisions have abrogated Eleventh
Circuit case law. See Fla. Br. 31-38. But this Court is “not at liberty to disregard
binding case law that is so closely on point,” unless it has been “directly
overruled”—which none of the above cases have. Fla. League of Pro. Lobbyists,
Inc. v. Meggs, 87 F.3d 457, 462 (11th Cir. 1996). Further, Florida points to no
decision where a district court has dismissed a challenge to a speech regulation
without any factual development. See Bishop, 926 F.2d at 1070-71 (stressing the
importance of factual support for a defendant’s restriction on speech in school);
Searcey, 888 F.2d at 1321-22 (same); Arce v. Douglas, 793 F.3d 968, 976-77 (9th
Cir. 2015) (holding that district court erred, in challenge under the Equal Protection
Clause to curriculum law, by granting summary judgment on a limited record,
thereby preventing plaintiffs from presenting evidence regarding legislative intent).
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Moreover, Florida’s attempt to justify the Act with bald assertions
unsupported by facts is especially unpersuasive because the Act’s plain terms are
highly unusual and stand in stark contrast to other states’ educational policies. As
explained below, Amici States’ educational policies include and protect LGBTQ
people, equip teachers to address LGBTQ topics (while accommodating parental
choices), and leave educational decisions to school communities, not courts. Amici
States’ experiences thus show that states have an interest in including—rather than
excluding—LGBTQ people. Further, when it comes to LGBTQ issues in schools,
Amici States’ policies show that Florida’s resort to restricting speech and subjecting
schools to litigation is extreme and unreasonable.

A. Unlike Florida’s Act, Amici States’ education policies serve the

legitimate pedagogical purpose of including and protecting
LGBTQ people.

Recognizing that LGBTQ Americans “cannot be treated as social outcasts or
as inferior,” Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1882 (2021) (quoting
Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1727 (2018)),
Amici States’ policies foster an educational environment that is inclusive and
respectful of LGBTQ people. As a general matter, most states do not single out
LGBTQ people or issues for disfavored treatment, and many have inclusive or
affirming education policies. Deborah Temkin, et al., Most State Policies That

Address LGBTQ+ Students in Schools Are Affirming, Despite Recent Trends Toward
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Exclusion, Child Trends (Mar. 22, 2022), https://tinyurl.com/3atccep3. Amici States
have advanced LGBTQ inclusivity and protections in schools in a few key ways.

Most fundamentally, Amici States protect LGBTQ students by statute,
regulation, and agency action. Amici States prohibit discrimination in schools on
the basis of sexual orientation or gender identity.> We also prohibit bullying on the
basis of sexual orientation or gender identity, or require or urge schools to adopt
policies to that effect.’

Amici States also recognize the indisputable fact that LGBTQ people are part
of American life and therefore include LGBTQ experiences and contributions in

history and social studies education. By statute, seven Amici States have

2 See, e.g., Cal. Educ. Code §§ 200, 220; Conn. Gen. Stat. § 10-15c(a); D.C.
Code §2-1402.41(1); 775 Ill. Comp. Stat. §§ 5/1-103(O-1), 5/5-101(A)(11),
5/5-102(A); Mass. Gen. Law ch. 76, § 5; Md. Code Regs. §§ 13A.01.06.03(B)(5)(d),
(G), 13A.01.06.04; Mich. C.R. Comm’n, Interpretive Statement 2018-1 (May 21,
2018), https://tinyurl.com/yckmrn3z; Minn. Stat. §§ 363A.03(44), 363A.13(1); Nev.
Rev. Stat. §§ 388.132(6)(a), 651.070; N.J. Stat. Ann. §§ 10:5-4, 10:5-5(/); N.Y.
Exec. Law § 296(4); Or. Rev. Stat. § 659.8