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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

DYLAN BRANDT, et al.,
Plaintiff, :
v. Case No. 4:21-CV-00450-]M
LESLIE RUTLEDGE, et al.,

Defendant.

OPPOSITION TO DEFENDANTS’ MOTION IN LIMINE

This case is a challenge to HB 1570 (the “Healthcare Ban” or “Ban”), which
prohibits gender-affirming medical care for adolescents with gender dysphoria. In
defending the Ban, Defendants claim that the Legislature passed it to protect minors
against ineffective and dangerous medical care. Defendants have expert witnesses
who offer opinions in support of their characterization of the banned medical care,
and lay witnesses who say they were harmed by receiving gender-affirming medical
care.

The evidence at trial will show, among other things, that the Ban does not
further the State’s claimed interest in protecting minors. The medical care that the
law proscribes is safe and effective treatment for adolescents with gender dysphoria,
and, to the contrary, the Ban jeopardizes the health of transgender adolescents by

denying them healthcare that they need. In addition to establishing these facts at
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trial, Plaintiffs’ cross-examination of Defendants’ expert witnesses will show that
their opinions about gender-affirming medical care are based on something other
than those experts’ assessment of the scientific evidence—namely, their personal
beliefs about gender transition and LGBT people. Plaintiffs also intend to cross-
examine Defendants’ lay witnesses to show that the harm they attribute to receiving
gender-affirming medical care 1s grounded in their personal disapproval of being
transgender, which is based on their religious beliefs. As an alternative basis to
invalidate the Healthcare Ban, Plaintiffs’ cross-examination of Defendants’
witnesses will show that the Legislature enacted the law based on the impermissible
purpose of disapproval of transgender people, which includes presenting testimony
of the lead sponsor of the Ban about her own and other legislators’ personal
disapproval of being LGBT. This is proper cross-examination intended to elicit
material information relevant to the Court’s determination of the important
constitutional rights at stake here.

Defendants now seek to insulate their witnesses from cross-examination and
deny the Court this critical information by moving to bar Plaintiffs from eliciting
testimony showing that some of Defendants’ experts’ opinions in this case are
inextricably intertwined with their personal beliefs about LGBT people and the
propriety of gender transition. Defendants also seek to conceal critical parts of their

lay witnesses’ stories—that the harms those witnesses perceived were not based on
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the medical care they received—but rather that they came to believe that being
transgender was at odds with their religious beliefs. Relatedly, Defendants seek to
prevent Plaintiffs from presenting evidence that the Legislature, in passing the Ban,
acted based on the impermissible purpose of disapproval of LGBT people. All of
this testimony is highly relevant to and probative of the claims and defenses in this
case, and is admissible as it is not being offered for any improper purpose.

In addition, Defendants seek to exclude the testimony of Defendants Amy
Embry—Executive Director of the Arkansas Medical Board (“Board”) and the
Board’s designated representative under Federal Rule of Civil Procedure 30(b)(6)—
and Dr. Rhys Branman—a physician and Board member—claiming that their
testimony constitutes impermissible lay opinion, is irrelevant, is speculative, and,
with respect to Dr. Branman, is cumulative. Not so. Defendants point to nothing
that would constitute impermissible lay opinion, and fail to justify their claims that
Ms. Embry’s and Dr. Branman’s testimony is either irrelevant or speculative—an
objection that, to the extent not raised in those witnesses’ depositions, Defendants
waived.

Finally, Defendants’ request for a blanket exclusion of any evidence or
witness not disclosed during discovery is premature and inconsistent with Eighth
Circuit case law. See Martinez v. Union Pac. R.R. Co., 82 F.3d 223, 227 (8th Cir.

1996).
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ARGUMENT

I. THE EVIDENCE OF DEFENDANTS’ WITNESSES’ AND
LEGISLATORS’ PERSONAL BELIEFS ABOUT LGBT PEOPLE,
INCLUDING THOSE BASED ON RELIGIOUS BELIEFS, IS
RELEVANT AND ADMISSIBLE.

Defendants seek to exclude any testimony about legislators’ and
Defendants’ expert and lay witnesses’ personal disapproval of LGBT people,
including transgender people, and gender transition. And they specifically seek to
exclude any testimony about those topics that is based on witnesses’ religious
beliefs. Defendants’ motion to bar relevant and admissible evidence should be
denied.

A. The Evidence of Witnesses’ Personal Beliefs About LGBT People Is
Relevant and Admissible.

Federal Rules of Evidence (“FRE”) 401 and 402 provide that “relevant
evidence is admissible” at trial, and that “evidence is relevant if it has a tendency to
make a fact more or less probable than it would be without the evidence and the fact
is of consequence in determining the action.” Defendants’ absurd claim that
“[t]estimony and evidence of any personal beliefs of a party or witness regarding
individuals who are gay, lesbian, bisexual, or transgender” (Brief in Support of
Motion in Limine, ECF 165 (“Brief in Support™) at 5) are irrelevant in this case
challenging a law banning gender-affirming medical care for transgender minors
should be denied.

Evidence showing that Defendants’ experts’ opinions are grounded in

4-
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personal beliefs about LGBT people rather than science is highly relevant to the
Court’s assessment of the reliability of that evidence. Plaintiffs intend to present
evidence showing that for some of Defendants’ experts, their scientific opinions are
inextricably intertwined with their personal religious beliefs about LGBT people.
Similarly, evidence showing that Defendants’ lay witnesses’ asserted
harms of undergoing gender-transition treatment—anecdotal evidence that would
have no relevance to this case in the first instance—are based on their belief that
being LGBT is wrong. Defendants’ motion suggests that Defendants intend to call
two lay witnesses who have detransitioned to support Defendants’ assertion that
medical transition results in serious harm, including “post-transition regret.”"
Plaintiffs must be able to present evidence that their experience of harm is based not
on anything problematic about this medical care or how it was provided but, rather,
their personal disapproval of being transgender, which is based on their religious

beliefs. The evidence Plaintiffs seek to introduce will show that both of these

witnesses detransitioned after religious experiences and coming to believe that living

! (E.g., Defendants’ Combined Brief in Opposition to Plaintiffs’ Motion for Preliminary
Injunction; and Reply in Support of Defendants’ Motion to Dismiss, ECF 44 at 19-20 (“If adults
like Mr. Burleigh . . . and Ms. Perry—all of whom could trace their gender dysphoria to a young
age, and for whom their dysphoria persisted into adulthood—can find themselves regretting their
gender-transition procedures and detransitioning years later, it seems all the more likely that
adolescents, with their reduced capacity to consider long-term consequences, will often regret
these procedures later in life.”).)
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as a transgender person is inconsistent with their religious beliefs. Even if the
anecdotal experience of two people could constitute evidence to support the harms
Defendants claim, their experience of harm based on personal disapproval of being
transgender does not.

Finally, evidence about legislators’ personal disapproval of LGBT
people is relevant to Plaintiffs’ assertion that the Legislature acted based on
disapproval of the class affected by the law, which violates any level of equal
protection scrutiny. See U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 533-34
(1973); City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 441 (1985).
Plaintiffs intend to present evidence that both chambers of the Legislature passed
resolutions expressing their view that “gender reassignment medical treatments” are
not “natural,” as well as statements from individual legislators expressing their
disapproval of transgender people. (Memorandum in Support of Plaintiffs’ Motion
for a Preliminary Injunction, ECF 12 at 45 (citing HR 1018, 2021 Gen. Assemb.,
Reg. Sess. (Ark. 2021); SR 7, 2021 Gen. Assemb., Reg. Sess. (Ark. 2021)); id at 45
n.17 (citing S. Floor Debate, 2021 Gen. Assemb. 93rd Sess., Mar. 10, 2021 at
2:19:08, https://sg001-harmony.sliq.net/00284/Harmony/en/PowerBrowser/Power
BrowserV2/20210310/-1/21305; id. at 2:24:59.).) Further, Plaintiffs intend to
present testimony of the primary sponsor of the Healthcare Ban, Rep. Robin

Lundstrum, showing that the Ban was part of a broader effort by the Legislature to
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pass laws targeting transgender people and that she and other legislators were
pursuing this legislative agenda based on personal religious beliefs about LGBT
people and gender transition. There is no basis to deny Plaintiffs the opportunity to
present evidence demonstrating an impermissible legislative purpose.?

B. Evidence of Religious Beliefs Is Admissible for Any Purpose Other
Than Attacking or Supporting a Witness’s Truthfulness.

1. The Court Should Deny Defendants’ Request to Bar Relevant
Evidence Under FRE 610.

Defendants seek to exclude “any statements, testimony, evidence, or
argument regarding the religious affiliations, practices, beliefs, or customs of any
party or witness” based on FRE 610, which says that “[e]vidence of a witness’s
religious beliefs or opinions is not admissible to attack or support the witness’s

b

credibility.” (Brief in Support at 2.) There is no legal basis for Defendants’
sweeping request to exclude relevant evidence at trial.

As Defendants acknowledge, FRE 610 only prohibits using evidence of

2 Defendants’ claim that “there is absolutely no way in which the Defendants’ liability can

be predicated on any witness’s views toward gay, lesbian, bisexual, or transgender individuals”
(Brief in Support at 6), but that is not the relevant standard. Witnesses’ personal beliefs about
LGBT people are highly relevant and probative of the claims and defenses in this case—
specifically, whether the Defendants’ defense is grounded in medical science as they say.

Further, given the relevance of such evidence and testimony to Plaintiffs’ claims, there is
no basis whatsoever for Defendants’ assertion that “[i]nquiries into the Defendants’ personal
beliefs about individuals who are gay, lesbian, bisexual, or transgender . . . would be solely for the
purposes of harassment and undue embarrassment.” (Brief in Support at 6.) This evidence has
nothing to do with embarrassment and everything to do with Plaintiffs’ ability to prosecute their
claims.

-7-
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a witness’s religious beliefs for the narrow purpose of attacking a witness’s
credibility, not for all purposes. (See id. at 2); Fed. R. Evid. 608 Advisory
Committee’s Notes to 1972 proposed rules. And, here, the term “credibility” refers
to a witness’s character for truthfulness or untruthfulness. Fed. R. Evid. 608
Advisory Committee’s notes to 2003 amendments (FRE 610 “use[s] the term
‘credibility’ when the intent of [that] Rule[] is to regulate impeachment of a witness’
character for truthfulness”). “[A]n inquiry for the purpose of showing interest or
bias because of [religious beliefs] is not within the prohibition.” Fed. R. Evid. 608
Advisory Committee’s notes to 1972 proposed rules. Nor is an inquiry for the
purpose of determining whether an expert witness’s opinions are based on science,
rather than his or her religious beliefs, contextualizing a lay witness’s testimony, or
assessing whether the legislature’s stated purpose for enacting a law is pretextual.
Courts routinely admit evidence of a witness’s religious beliefs when
used for a purpose other than his or her character for truthfulness. See, e.g., Wright
& Miller, Rule 610, Religious Beliefs or Opinions: Scope, 28 Fed. Prac. & Proc.
Evid. § 6153 (collecting cases and noting that “Rule 610 is inapplicable when such
evidence 1s offered for any other purpose, even if it impacts credibility in some other

way”’). For example, in Firemen’s Fund Insurance Co. v. Thien, a decision on which

Defendants purport to rely, the Eighth Circuit held that evidence of church

membership and close relationships with religious leaders was “properly admitted

-8-
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for the purpose of showing that [witnesses] may have been biased in favor of [the
defendant] through their religious affiliation with him.” 63 F.3d 754, 760-61 (8th
Cir. 1995). Likewise, in United States v. Miller, the Sixth Circuit held that testimony
concerning the “Supreme Mathematics™ system employed by a religious group
affiliated with the Nation of Islam was admissible because it “explain[ed] the context
of a code” used by the defendants to order drugs, “a relevant fact at trial.” 562 F.
App’x 272, 302-03 (6th Cir. 2014); see also Scott v. Am. Baptist Seminary of the
W., 902 F.2d 40, 40 (9th Cir. 1990) (evidence of religious beliefs admissible in sex
discrimination case against seminary because evidence of “inflexibility in religious
matters . .. was highly probative of [] reasons for finding [plaintiff] unfit for the
ministry (in any denomination) and dismissing her from the Seminary”).?

Here, Plaintiffs are entitled to explore fully, among other things,
whether Defendants’ expert witnesses’ opinions are based on something other than
an assessment of the science—i.e., personal religious beliefs; whether Defendants’

lay witnesses’ experience of harm from gender transition treatment was due to their

3 See also United States v. Beasley, 72 F.3d 1518, 1527 (11th Cir. 1996) (“evidence [of
religious teachings] admitted was highly relevant to the jury’s understanding of the existence,
motives, and objectives of the RICO conspiracy . ... The evidence regarding the religion was
relevant, because religious teachings were used to justify, rationalize, and promote crime.”);
United States v. Hoffman, 806 F.2d 703, 708—10 (7th Cir. 1986) (admitting evidence of defendant’s
affiliation with Reverend Sun Yung Moon because “evidence as to Hoffman’s religious affiliation
established a possible motive for his sending the letter [threatening the life of President Reagan]
which was probative of whether Hoffman intended the letter to constitute a ‘true threat.””).

9-
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personal religious disapproval of being transgender; and whether the legislature’s
purpose in enacting the Healthcare Ban was improper.

Defendants’ reliance on Jackson v. Allstate Insurance Co., 785 F.3d
1193, 1202—03 (8th Cir. 2015), and Firemen'’s Fund Insurance Co. v. Thien, 63 F.3d
754, 760—61 (8th Cir. 1995), is misplaced. InJackson, the Eighth Circuit considered
whether “the district court erred by entering a pretrial order that excluded [the
plaintiff’s] character witnesses,” not the admissibility of evidence of a witness’s
religious beliefs. 785 F.3d at 1202-03. Nothing in Jackson supports Defendants’
request to hamstring Plaintiffs at trial by barring any evidence of witnesses’ religious
beliefs regardless of the purpose for which it is offered.

Likewise, Defendants misstate the holding of Thien by claiming that it
stands for the proposition that “[t]he Eighth Circuit has identified mere membership
in a religion as a narrow circumstance in which religious views may be admissible
under Rule 610 to show bias.” (Brief in Support at 4.) Far from creating a narrow
exception to FRE 610, the Eighth Circuit held that evidence of witnesses’ religious
beliefs was “properly admitted for the purpose of showing that [those witnesses]
may have been biased in favor of [the defendant] through their religious affiliation
with him.” 63 F.3d at 761. To the extent the Court excluded any evidence of the
witnesses’ religious beliefs, it did so based on the narrow exception in FRE 610,

explaining that it “fail[ed] to see the relevance of this issue [of the religion’s tenet

-10-
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against participation in civil litigation] to the instant case,” and that “[t]he reasons
why [the witnesses] did not join the wrongful death action ... do not add to a
showing of bias, and appear to be an attempt to undermine [their] credibility.” Id. at
761.

2. The Court Should Deny Defendants’ Request to Bar Relevant
Evidence Under FRE 403.

Defendants’ objection to the admission of “any testimony or other
evidence of any religious views” based on FRE 403 is similarly meritless. (Brief in
Support at 5.) Under FRE 403, courts “may exclude relevant evidence if its
probative value is substantially outweighed by a danger of ... unfair prejudice.”
Here, contrary to Defendants’ claim that “[r]eligion does not provide any necessary
context to the acts of the Defendants,” such evidence is probative of Plaintiffs’
claims and Defendants’ defenses, for the reasons described supra, Section 1.B.1.
Likewise, Plaintiffs do not seek to “predicate liability of any Defendant on another
witnesses’ [sic] religious beliefs,” as Defendants claim. (Briefin Support at 5.) The
issue is only whether the evidence is relevant, and it is. See supra, Section [.A.

Defendants do not even attempt to explain how the evidence they seek
to keep the court from hearing could be unfairly prejudicial, as they must to justify
its exclusion. The closest Defendants come is to suggest that inquiring into
witnesses’ religious beliefs at trial could “paint the witnesses as religious
extremists.” (Brief in Support at 5.) But that is not the purpose of Plaintiffs’

-11-
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intended use of this evidence. As the Eighth Circuit has recognized, “evidence is
not unfairly prejudicial merely because it hurts a party’s case.” United States v.
Emeron Taken Alive, 262 F.3d 711, 714 (8th Cir. 2001) (citing Cummings v. Malone,
995 F.2d 817, 824 (8th Cir. 1993)).

Lastly, any risk of prejudice here is grossly overstated as the Court, not
a jury, will consider the evidence and resolve Plaintiffs’ claims at trial. See Gulf
States Utils. Co. v. Ecodyne Corp., 635 F.2d 517, 519 (5th Cir. 1981) (noting that
this provision of FRE 403 has “no logical application to bench trials”); United States
v. Kienlen, 349 F. App’x 349, 351 (10th Cir. 2009) (“Other circuits have held, and
we agree, that excluding evidence in a bench trial under ‘Rule 403’s weighing of
probative value against prejudice [is] improper.’”); United States v. Lim, 57 F. App’x
701, 704 (7th Cir. 2003) (“Finally, we reject Lim’s Rule 403 claims, which are
inapposite in a bench trial, where there is no risk of jury prejudice.”); United States
v. Hall, 2000 WL 32010 (6th Cir. Jan. 4, 2000) (“In bench trials, the application of
the unfair prejudice portion of Rule 403 has been seen as an unnecessary and ‘useless
procedure.’”); Schultz v. Butcher, 24 F.3d 626, 632 (4th Cir. 1994) (In bench trials,
“evidence should not be excluded under 403 on the ground that it is unfairly
prejudicial.”).

3. Defendants’ Request Cannot Be Justified Under FRE 404(a)
and 611.

Defendants’ request to bar relevant evidence of witnesses’ religious

-12-
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beliefs cannot be justified under FRE 404(a), which prohibits using “[e]vidence of a
person’s character or character trait . .. to prove that on a particular occasion the
person acted in accordance with the character or trait,” or under FRE 611, which
counsels courts to “protect witnesses from harassment or undue embarrassment.”
FRE 404(a) does not apply because Plaintiffs seek to introduce evidence regarding
witnesses’ religious beliefs for proper purposes, such as showing that Defendants’
experts’ opinions are based on something other than science; that Defendants’ lay
witnesses’ claims of harm tied to gender-affirming medical care are based on
religious disapproval of being transgender; and that the legislature acted based on
the impermissible purpose of disapproval of transgender people. Thus, the Court
should not credit Defendants’ claim based on FRE 611 that “[a]ny reference to
religion is merely an attempt to embarrass, harass, and annoy parties and witnesses.”
(Brief in Support at 5.)

I1. THERE IS NO JUSTIFICATION FOR PRECLUDING TESTIMONY
OF DEFENDANTS EMBRY AND BRANMAN.

Defendants seek to exclude the testimony of Defendants Amy Embry
and Dr. Rhys Branman, claiming that their “interpretation of the [Healthcare Ban]
and other laws, as well as their opinions on the interpretation of state agency actions
and regulations” “do not meet the relevance and reliability standards under the
Federal Rules of Evidence.” (Brief in Support at 7.) Defendants’ argument is three-
fold: (1) Ms. Embry’s and Dr. Branman’s testimony is inadmissible because they

-13-
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testified that “with respect to any legal issues, they would consult the attorney for
the Board”; (2) “[t]here is no evidence [Ms. Embry or Dr. Branman] . .. had any
involvement in the [Healthcare Ban], and therefore their personal views are
irrelevant”; and (3) testimony about “how the Board as a whole, or another
individual Board member, may act in the future” is “speculative.” (I/d. at 8.) None
of these arguments has merit.

First, without identifying any specific testimony, Defendants claim that
the testimony of Ms. Embry and Dr. Branman constitutes impermissible lay opinion
testimony based on “scientific, technical, or otherwise specialized knowledge.” Fed.
R. Evid. 701(c). Statements that they would “consult the attorney for the Board”
about any legal issues do not transform their testimony into impermissible legal
opinion (see Brief in Support at 7-8), particularly given that ultimate decision-
making authority rests with the Board. See HB 1570 § 3, ARK. CODE ANN. § 20-9-
1504(a). Further, as Defendants with years of experience on the Board, both
Ms. Embry and Dr. Branman have personal knowledge of the Board’s processes.
See, e.g., Burlington N. R.R. Co. v. Nebraska, 802 F.2d 994, 1004-05 (8th Cir. 1986)
(“Personal knowledge or perception acquired through review of records prepared in
the ordinary course of business, or perceptions based on industry experience, is a
sufficient foundation for lay opinion testimony.”). And as the Board’s Executive

Director and designated representative under Federal Rule of Civil

-14-
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Procedure 30(b)(6), Ms. Embry was required “to give complete, knowledgeable, and
binding answers on its behalf” about “information known or reasonably available to
the organization,” Lee v. Nucor-Yamato Steel Co., 2008 WL 4014141, at *3 (E.D.
Ark. Aug. 25, 2008) (quoting Fed. R. Civ. P. 30(b)(6)), including the Board’s beliefs
with respect to the Healthcare Ban and the Board’s “understanding of its obligations
and policies” if the Healthcare Ban goes into effect. Hopman v. Union Pacific R.R.,
2021 WL 2694236, at *14 (E. D. Ark. Jun. 30, 2021) (overruling objection to
30(b)(6) testimony about legal issues because “designated Rule 30(b)(6) witness []
may testify about [entity’s] understanding of its obligations and policies”). As
Defendants are aware, “[a]n adverse party may use for any purpose the deposition
of a party or anyone who, when deposed, was the party’s officer, director, managing
agent, or designee under Rule 30(b)(6) or 31(a)(4).” Hopman, 2021 WL 2694236,
at *14 (quoting Fed. R. Civ. P. 32(a)(3)) (emphasis in original); Wal-Mart Stores,
Inc. v. Cuker Interactive, LLC, 2017 WL 1391457, at *4 (W.D. Ark. Apr. 6, 2017)
(“[A] corporate witness does not necessarily have to be expert-qualified in order to
offer lay opinion under Fed. R. Evid. 701" to testify about legal matters.).

Second, Ms. Embry’s and Dr. Branman’s personal views are relevant
to understanding how the Board approaches enforcement, as well as the relationship
between the legislature’s stated interest and the Healthcare Ban. As Ms. Embry

testified, the Board members’ personal views inform the Board’s decisions, such as

-15-
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whether to investigate complaints of “failing to comply with accepted medical
practices.” (See Exhibit 1, Deposition Transcript of Arkansas Medical Board: Amy
Embry 30(b)(6) Representative (“Embry Dep. Tr.”) at 82:4-10.) Thus, as a member
of the Board charged with enforcing the Healthcare Ban, Dr. Branman’s personal
views are highly relevant to assessing the harm that would result if the Healthcare
Ban were to go into effect. (See, e.g., Exhibit 2, Deposition Transcript of Dr. Rhys
Branman (“Branman Dep. Tr.””) at 110:4—112:6 (testifying that it would “violate [a]
doctor’s ethical obligations to not seek an alternative provider for the treatment that
has already been started”).) Likewise, Ms. Embry’s and Dr. Branman’s views on
whether and how gender-affirming care is treated differently than other types of
state-regulated medical care is highly relevant given that Plaintiffs assert an Equal
Protection Claim. (See Exhibit 1, Embry Dep. Tr. at 116:13-21, 136:18-137:20.)
Third, as the entity responsible for enforcing the Healthcare Ban, the
Board’s understanding of the statute, how it would approach enforcement, and
whether there are any other policies, procedures, or regulations that would affect the
Board’s enforcement are highly relevant to Plaintiffs’ claims. See HB 1570 § 3,
ARK. CODE ANN. § 20-9-1504 (a) (“Any referral for or provision of gender
transition procedures to an individual under eighteen (18) year[s] of age is
unprofessional conduct and is subject to discipline by the appropriate licensing entity

or disciplinary review board with competent jurisdiction in this state.”). And to the

-16-
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extent Defendants seek to exclude relevant testimony as “speculative” or not based
on personal knowledge (Brief in Support at 8), such objections are waived to the
extent Defendants did not raise them at Ms. Embry’s or Dr. Branman’s depositions.
Fed. R. Civ. P. 32(d)(3)(B)(i1); see Sec. Nat. Bank of Sioux City, lowa v. Abbott
Lab’ys, 299 F.R.D. 595, 601 (N.D. lowa 2014), rev’'d on other grounds sub nom.
Sec. Nat. Bank of Sioux City, IA v. Day, 800 F.3d 936 (8th Cir. 2015) (“‘[F]orm
objections refer to a category of objections, which includes objections to . . . lack of
personal knowledge . . . [and] speculation . . . .”).

I11. THE PROBATIVE VALUE OF DEFENDANT DR.BRANMAN’S

TESTIMONY IS NOT SUBSTANTIALLY OUTWEIGHED BY THE
DANGER OF BEING NEEDLESSLY CUMULATIVE.

FRE 403 allows courts to “exclude relevant evidence if its probative
value is substantially outweighed by a danger of ... needlessly presenting
cumulative evidence.” Defendants ask the Court to exclude the testimony of
Dr. Branman because, they claim, “his testimony is cumulative, repetitive,
unnecessary, and not admissible.” (Brief in Support at 9-10.) Defendants do not
even attempt to explain how the testimony of Dr. Branman, which Plaintiffs pursued
after Ms. Embry repeatedly responded to Plaintiffs’ questions at her deposition by
directing Plaintiffs to the members of the Arkansas State Medical Board (see, e.g.,
Exhibit 1, Embry Dep. Tr. at 82:4-10, 149:19-150:15, 152:17-153:14, 159:25—

160:6, 162:25-163:12, 170:6—-170:19, 173:16—173:25, 209:25-210:9), overlaps with

-17-
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that of Ms. Embry, much less could be considered “needlessly cumulative.” Fed. R.
Evid. 403; (see also Brief in Support at 10). Instead, Defendants claim that
“Dr. Branman has no personal knowledge of the [Healthcare Ban]” (Brief in Support
at 10), an objection that has no bearing on whether the probative value of
Dr. Branman’s testimony, as a member of the entity responsible for enforcing the
Healthcare Ban, is substantially outweighed by the danger of presenting cumulative
evidence. Fed. R. Evid. 401, 402. Because Defendants come nowhere close to
meeting the relevant standard under FRE 403, their motion to exclude
Dr. Branman’s testimony should be denied.

IV. DEFENDANTS’ MOTION TO BAR TESTIMONY AND EVIDENCE
NOT DISCLOSED DURING DISCOVERY IS PREMATURE.

Defendants’ request to exclude “witnesses and evidence at trial that
[Plaintiffs] did not previously disclose to Defendants” (Brief in Support at 9) is
premature. Defendants claim that they “will be unfairly prejudiced and surprised at
trial if Plaintiffs are permitted to call witnesses and produce exhibits not identified”
(Brief in Support at 9), but Defendants do not (and cannot) point to any specific
witnesses or evidence that they seek to exclude on this basis.

Defendants cite Admiral Theatre Corp. v. Douglas Theatre Co., 585
F.2d 877 (8th Cir. 1978), a factually distinguishable case, where the Eighth Circuit
affirmed the district court’s evidentiary rulings in light of “the procedural history
and factual setting of the case.” Id. at 896. Specifically, the Eighth Circuit noted

-18-
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that “the district court excluded the exhibits because of noncompliance with its
pretrial orders only after repeated[] warning[s]” and “modifying its orders to
accommodate the plaintiffs’ requests for more time,” and refused to let a previously
undisclosed witness testify, in part, “because he refused to let the defendants
examine documents in his possession” before the day of his testimony. /d. at 897.
Admiral Theatre in no way justifies Defendants’ premature request to exclude
relevant evidence, and such a blanket exclusion is inconsistent with Eighth Circuit
law. See Martinez v. Union Pacific R.R. Co., 82 F.3d 223 (8th Cir. 1996) (explaining
that “[t]he trial court traditionally has broad discretionary power to decide whether
to allow the testimony of witnesses not listed prior to trial” and describing four-
factor test for determining whether to exclude at trial previously undisclosed
witnesses).

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court
deny Defendants’ motion in limine in its entirety.

Dated: July 27, 2022

Leslie Cooper
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION
CASE NO. 4:21-Cv-00450-JM
___________________________________ X
DYLAN BRANDT, by and through his
Mother, JOANNA BRANDT, et al.,
Plaintiffs,
V.
LESLIE RUTLEDGE, et al.,
Defendants.
___________________________________ X
REMOTE/ORAL/WEB VIDEOCONFERENCE
VIDEOTAPED DEPOSITION OF AMY E. EMBRY
(Sitting in Little Rock, Arkansas)
May 10, 2022
10:00 a.m.
Reported by:
Maureen Ratto, RPR, CCR
Veritext Legal Solutions
212-279-9424 www.veritext.com 212-490-3430
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Page 2 Page 4
1 *okx 1 APPEARANCES, continued:
2 2
3 Videotape deposition of Amy E. 3 Counsel for the Defendants:
4 Embry, held virtually viaZoom 4 SENIOR ASSISTANT ATTORNEY
5 Teleconference, hosted from Veritext 5 GENERAL, PUBLIC PROTECTION DIVISION
6 Legal Solutions, pursuant to notice, 6 OFFICE OF ARKANSASATTORNEY GENERAL
7 before Maureen Ratto, Certified Court 7 323 Center Street
8 Reporter, License No. X101165, 8 Little Rock, Arkansas 72201
9 Registered Professional Reporter, 9 BY: AMANDA LAND, ESQ.
10 License No. 817125, and Notary Public. 10
11 11 ALSO PRESENT:
12 *ox ok 12 Randy Schoening, Legal Video Specialist
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
Page 3 Page 5
1 APPEARANCES 1 VIDEOGRAPHER: Weareon
2 2  theaudio and video record. Itis
3 Counsel for the Plaintiffs: 3 10:.05am. Thedateis May 10th,
4 SULLIVAN & CROMWELL, LLP 4 2022
5 125 Broad Street 5 Thisisthe videotape recorded
6 New York, New York 10004 6  deposition of Amy Embry, taken by
7 BY: JONATHAN G. LESTER, ESQ. 7 counsel for the Plaintiff in the
8 DANIEL RICHARDSON, ESQ. 8  matter of Dylan Brandt, et a
9 9 versuslLedlieRutledgeet d, filed
10 AMERICAN CIVIL LIBERTIES UNION 10  inthe United States District Court
11 125 Broad Street 11  Eastern, Digtrict of Arkansas,
12 New York, New York 10004 12 Central Division, Case No.
13 BY: LESLIE COOPER, ESQ. 13 4:21-CV-00450-JM.
14 14 This deposition is being held
15 AMERICAN CIVIL LIBERTIES UNION 15  at Gill Ragon & Owen, PA, 425 West
16 OF ARKANSAS 16  Capitol, Suite 3800, Little Rock,
17 904 West 2nd Street 17  Arkansas.
18 Little Rock, Arkansas 72201 18 My nameis Randy Schoening
19 BY: GARY SULLIVAN, ESQ. 19 from the firm of Veritext, I'm the
20 20  videographer. The court reporter
21 GILL RAGON OWEN, PA 21  isMaureen Ratto, from the firm
22 425 West Capitol Avenue 22 Veritext.
23 Little Rock, Arkansas 72201 23 Will counsel please introduce
24 BY:DRAKE MANN, ESQ. 24 themselves for the record.
25 BETH ECHOLS, ESQ. 25 MS. COOPER: Yes. Thank you.
2 (Pages2-5)
Veritext Lega Solutions
212-279-9424 www.veritext.com 212-490-3430
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Page 6 Page 8
1  Ledlie Cooper fromthe ACLU for 1 AMY E. EMBRY
2  Plaintiffs, 2 challenging a decision concerning a
3 MR. LESTER: John Lester from 3 licensing --
4  Sullivan & Cromwell for the 4 A. Correct.
5 Plaintiffs. 5 Q. --issue?
6 MR. RICHARDSON: Dani€l 6 A. Correct.
7  Richardson from Sullivan & Cromwell 7 Q. Soyou have been deposed once
8 for the Plaintiffs. 8 before, so what I'm about to say may
9 MR. SULLIVAN: Gary Sullivan, 9 sound familiar, but just to make sure so
10  ACLU of Arkansasfor the 10 we get aclean record I'm going to go
11  Plaintiffs, in person. 11 over some of the groundrules for
12 MR. MANN: Drake Mann, Gill 12 deposition taking so the transcript is
13  Ragon Owen for the Plaintiffs. 13 clear.
14 MS. LAND: AmandaLand of the 14 First thing is, the best we
15  Arkansas Attorney Genera on behalf 15 can, to the best we can we should really
16  of the Defendants. 16 try to avoid speaking over one another.
17 VIDEOGRAPHER: Will the 17 Soif you could give me achanceto
18  witness please be sworn? 18 finish my question, even if you
19 * ok ox 19 anticipate what I'm asking, before
20AMY E. EMBRY, having been duly 20 answering it will prevent the court
21 sworn by an authorized Notary of the 21 reporter from having to try to hear two
22 State of Arkansas, testifies as 22 things at once. Does that sound okay?
23 follows: 23 A, Yes
24 DIRECT EXAMINATION BY MS. COOPER: |24 Q. Okay. And| similarly will try
25 VIDEOGRAPHER: You may 25 to wait until you complete your answer to
Page 7 Page 9
1 AMY E. EMBRY 1 AMY E. EMBRY
2  proceed. 2 ask anew guestion.
3 Q. Thankssomuch. Good morning, 3 Also, unlike regular
4 Ms. Embry. I'm Leslie Cooper. I'mwith 4 conversations, we have to always answer
5 the ACLU, counsel for Plaintiffsand I'll 5 verbally. We can't nod or even say a-hum
6 betaking your deposition today. 6 because that's kind of hard to understand
7 Before we get started, can | 7 in -- typed out what that means. So I'm
8 just ask you to state your full name for 8 just going to ask you to do your best to
9 therecord? 9 answer verbally each time. Okay?
10 A. My nameis Amy Elizabeth 10 A. Okay.
11 Embry. 11 Q. Itmay bethat I'll ask
12 Q. Thank you. And have you ever 12 questions that you don't fully understand
13 had your deposition taken before? 13 or are confusing. If that happens, just
14 A, Yes 14 let me know that the question wasn't
15 Q. Okay. How many times? 15 clear to you and | can try to ask the
16 A. Once. 16 question in adifferent way to clarify
17 Q. Wasthat inyour capacity as 17 it. So please make sureto do that if a
18 an employee of the Board? 18 questionisnot clear. Okay?
19 A. Yes 19 A. Okay.
20 Q. Okay.Canyou tell mewhat 20 Q. Becauseif you do answer a
21 that case was about? 21 question we will assume that means you
22 A. Itwasalawsuit basically for 22 understood it. Okay?
23 alicense action or action against a 23 We will take breaks as we go
24 license, | guess| should say. 24 through. | will take them periodically,
25 Q. Soamedica provider 25 but if you feel you need to break at any
3 (Pages6-9)
Veritext Lega Solutions
212-279-9424 www.veritext.com 212-490-3430
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1
2

AMY E. EMBRY
time before | bring it up just let me

Page 10

3 know and we can find a breaking point to
4 do that. We will just need to make sure

5 we get completed answersto any questions
6 pending and then I'll find atime to take

7 abreak. So no prablem if you need to

8
9
10

12
13
14

take a break. Okay?
A. Okay.

Q. Isthere anything that would
11 prevent you from giving complete and

accurate testimony today?
A. No.
Q. Okay. Isthere any materia

15 you're consulting today in connection
16 with your deposition, any notes or

17
18
19
20
21
22

written materials?
A. | donot have any notes or
anything with me.

Q. Okay. Did you do anything to

prepare for your deposition today?
A. Just -- | reviewed the

23 documents received for the deposition, |
24 reviewed that, and spoke with Amanda

Page 12
AMY E. EMBRY

ending time, but maybe an hour.

Q. Whenwasthat?

A. Yesterday.

Q. Andjust the onetime?

A. Yes

Q. Okay. Did you review any
documents with counsel ?

MS. LAND: Objection.
MS. COOPER: I'msorry. |

11  didn't hear.
12 MS. LAND: | made an
13 objection.
14 A. Again, it was the document
15 that | received for my deposition and
16 what | would be responsible for answering
17 today.
18 Q. AndI probably should have
19 mentioned this before, that your counsel
20 may from time to time object to some of
21 my questions. Some of them may be
22 objections about the form of my question,
23 in which case she's making the record and
24 | can either correct the question or you

=
CQOWoO~NOULhWNPER

25 Land. 25 can -- or leaveit asisand you can
Page 11 Page 13
1 AMY E. EMBRY 1 AMY E. EMBRY
2 Q. Andwhenyou say the documents 2 answer. Unless she makes aprivilege
3 received, what documents are you 3 objection and instructs you not to
4 referring to? 4 answer, otherwise you can continue
5 A. That wasthe document stating 5 answering. Okay?
6 that | was going to be deposed today. 6 A. Okay.
7 Q. Okay.Well look at that just 7 Q. Haveyou spoken with anyone

8
9

to confirm. | understand you to be
referring to the notice of your

10 deposition; isthat your understanding?

11
12
13
14
15
16
17
18
19
20
21

A. Yes.

Q. And that included topics for

the deposition?

A. Yes

Q. Okay. You didn't review
anything else?

A. No.

Q. Okay. Andyou said you met
with Ms. Land; isthat correct?

A. Yes
Q. Andwithout sharing any

22 content of your conversation, how long

23
24

did you meet with her?

A. Maybe an hour, maybe an hour.
25 | didn't write down the beginning time or

8 besides Ms. Land about your deposition

9 today?
10 A. | spokewith higher-ups at the
11 Department of Health to let them know |
12 would be in adeposition today. | also
13 informed the Board that they were being
14 sued and that | would be deposed.
15 Q. Okay. Andwhenyou say you
16 informed the Board, | know that's alot
17 of people, how did you inform them?
18 A. | believeit wasat ameeting
19 and | just told them that we had received
20 documents that we were being sued because
21 of the legislation that was passed and
22 the question from them was; why are they
23 suing us? And | said | don't know.
24 Q. Andwhen did this happen?
25 A. | believethe lawsuit was

212-279-9424

4 (Pages 10 - 13)
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Page 14 Page 16
1 AMY E. EMBRY 1 AMY E. EMBRY
2 filed last fal, so | don't have a date, 2 Let's give it another minute before
3 agpecific date, but it would have been 3 weabandon Exhibit Share.
4 inthefall or shortly after the lawsuit 4 MR. SULLIVAN: I'mgoing to
5 wasfiled. 5  try and reload the exhihit. |
6 Q. Sothatwasameeting you -- 6  apologize.
7 that occurred some time shortly after the 7 MS. COOPER: Thank you.
8 lawsuit wasfiled in this case; is that 8 MR. RICHARDSON: If you reload
9 right? 9 thefolder named Marked Exhibits
10 A. Itcouldbe. Andagain, | have 10  you should see Exhibit 1, Notice of
11 to say thiswas months ago. So it may be 11 30(b)(6) deposition.
12 that | only spoke with one Board member. 12 VIDEOGRAPHER: Thisisthe
13 I just don't recall. | do know that | did 13 court reporter, we're going to need
14 tell aBoard member that we're being 14  someoneto share that to ascreen
15 sued. 15  share because the withessis not
16 Q. Okay.Didyou notify the Board 16  able, | mean, I'm not ableto go
17 at any time in writing that they were 17  out of the feed into the share. So
18 being sued? 18 canyou actualy shareit on the
19 A. Nottomy knowledge. 19  screen?
20 Q. Okay.And did anybody else 20 MS. COOPER: | think given
21 notify the Board in writing, besides you, 21  that tech issue that we didn't
22 that the Board was being sued? 22 realize would be an issue, we
23 A. No, just the documents that 23 should resort to the hardcopies.
24 came. 24  Canwe go off therecord for just a
25 Q. Okay.And then sothat was at 25  moment?
Page 15 Page 17
1 AMY E. EMBRY 1 AMY E. EMBRY
2 least several months ago that 2 VIDEOGRAPHER: Yes. We are off
3 communication with at least one Board 3  therecord at 10:18 am.
4 member about being sued. But more 4 (Discussion is held off the
5 recently, since you've been notified 5  record))
6 about your deposition, did you speak to 6 VIDEOGRAPHER: We are back on
7 anyonein the Board about that? 7  therecord at 10:20 am.
8 A. No. 8 Q. Thank you. Ms. Embry, you've
9 Q. Okay.Andl'dliketo mark as 9 been shown adocument that we'd liketo
10 Exhibit 1 the 30(b)(6) notice of the 10 mark as as Exhibit 1. Do you recognize
11 Board. That will be posted on Exhibit 11 this document?
12 Sharein amoment. 12 A. Yes
13 (Exhibit 1, 30(b)(6) notice 13 Q. Isthisthe Notice of
14  for Defendant Arkansas State 14 Deposition that you referred to earlier?
15  Medical Board was received and 15 A. Yes
16  marked on this date for 16 Q. Okay. Andyou'vereviewed this
17  identification.) 17 entire document?
18 MS. LAND: Thisismy first 18 A. Yes
19  timeusing Exhibit Share, so I'm 19 Q. Okay.And do you understand
20  just making surel find it aswell. 20 that you have been designated by the
21  Ledlie, hasit been uploaded to 21 Defendant Arkansas State Medical Board to
22  Exhibit Share yet? | am not seeing 22 testify on its behalf concerning a number
23 it 23 of topicslisted in this notice?
24 MS. COOPER: | think it's 24 A. Yes
25  dill uploading. Sorry about that. 25 Q. Andareyou prepared to

5 (Pages 14 - 17)
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1 AMY E. EMBRY
2 testify on behalf of the Board regarding
3 thetopicslisted in this notice?

A. Yes

Q. Youcan put that aside for
now. Are you currently employed by the
Arkansas State Medical Board?

A. lam.

Q. Andif | say "the Board" will
10 you understand that | mean the Arkansas
11 State Board?

©O©oo~NOO O

12 A. Yes

13 Q. Andareyou currently the

14 Executive Director of the Board?

15 A. Yes

16 Q. Okay.Sincewhen?

17 A. 2018.

18 Q. Anddidyou hold any position

19 with the Board before 20187

20 A. Yes
21 Q. What position wasthat?
22 A. It wasthe Administrative

23 Services Manager.
24 Q. Andwhat wereyour
25 responsibilitiesin that position?

Page 18

Page 20
1 AMY E. EMBRY

2 that manage certain sections, | also work
3 closely with the Board for Board meetings
4 and each section within the Board works
5 withthe Board in their own way. Ina
6 nutshell, that'swhat | do.
7 Q. Now, you mention sections.
8 Could you tell me what the sections are?
9 A. Wehavearegulatory section,

10 licensure, we have IT and we have a

11 credentialing section.

12 Q. Andthosearedl of the

13 sections?

14 A. Yes

15 Q. Andyouhave someonewhoisa

16 manager for each of those sections; is
17 that right?

18 A. Yes.

19 Q. Andarethereother employees
20 of the Board besides you and those

1 AMY E. EMBRY

2 A. | wasresponsiblefor the

3 human resources, accounting, budget,

4 general office management of the Board.
5 Q. Whendidyou start that

6 position?

7 A, 2014.

8 Q. Priortothat did you hold any

9 employment with the Board?

10 A. No.
11 Q. What did you do before that?
12 A. | worked at the Department of

13 Finance and Administration for the State
14 of Arkansas.

15 Q. Doyou haveany medica
16 training?

17 A. No.

18 Q. Anytraining at al related to

19 hedlthcare?

20  A. No.

21 Q. Canyoutel mewhat your

22 responsihilities are as the Executive

23 Director of the Board?

24  A. | manage the day-to-day

25 functions of the Board, | have managers

Page 19

21 managers?
22 A. Yes Those--
23 Q. I'msorry.
24  A. Those managers do have
25 employees and we have right now | would
Page 21
1 AMY E. EMBRY

2 say 25, between 25 and 30 total

3 employees, including the managers and

4 myself.

5 Q. Okay.And canyoutell me

6 within the regulatory section who the

7 employees are or what their positions are

8 and what they do?

9 A. Therearethree employees, one
10 of thoseisamanager. The manager's
11 nameisJuli Carlson and she had two
12 employees who are fairly new, oneis
13 Penny Henderson and the other is
14 Elizabeth Jones.
15 Q. Andwhat aretheir jobs?
16 A. They handleall the complaints
17 that comein that need to be processed to
18 the Board, they also handle any letters
19 or communication from the Board to the
20 licensees. They handle continuing medical
21 education audits, any questions that come
22 inasfar as how to file acomplaint.
23 Q. Anddol assume correctly that
24 thelicensing or licensure section hasto
25 do with doctors and other healthcare

6 (Pages 18 - 21)
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Page 22 Page 24
1 AMY E. EMBRY 1 AMY E. EMBRY
2 providers getting their license to 2 gained one?
3 practicein Arkansas; is that correct? 3 A. Correct.
4  A. ltisthehealthcare providers 4 Q. Okay.
5 that we license, that is what they deal 5 MS. COOPER: Canwe mark as
6 with. 6 Exhibit 2, tab 2, please, the
7 Q. Butany complaintsregarding 7  Arkansas Medical Practices Act and
8 any licensed healthcare providers go to 8 Regulations.
9 theregulation section; isthat right? 9 (Exhibit 2, Arkansas Medical
10 A. Correct. 10 Practices Act and Regulations,
11 Q. Orregulatory, isthat what 11  revised as of December 2, 2020 was
12 you cdled it? 12 received and marked on this date
13 A. Yes maam. 13  foridentification.)
14 Q. Okay. Thank you. The employees 14 Q. Doyou havethat infront of
15 inthe regulatory section, do any of 15 you, Ms. Embry?
16 those employees have medical or 16 MS. LAND: I'm showing her my
17 healthcare training? 17  Exhibit Share.
18 A. Nottomy knowledge. 18 MS. COOPER: I'm sorry. Is
19 Q. Okay. | wantto ask you afew 19  there someone speaking that | can't
20 guestions about the current Board members 20  hear on the record?
21 of the Board. Y ou have at this point, I'm 21 MS. LAND: That was Amanda
22 going to count here. Maybe you can just 22  Land. | askedif | could have a
23 tell me how many because you probably 23 copy because | don't believe you
24 know it, how many Board membersyou have? |24  are uploading theseto --
25 A. Inalwehave 14 Board 25 MS. COOPER: Yeah. We can
Page 23 Page 25
1 AMY E. EMBRY 1 AMY E. EMBRY
2 members. 2 upload to Exhibit Share
3 Q. Andof those Board members 3 simultaneoudly. You're ableto
4 that are currently on the Board, are all 4  review that, Amanda?
5 -- havethey all been on the Board since, 5 MS. LAND: I'm on Exhibit
6 say, the beginning of 20217 6  Share. It seemsto beworking
7 A. Withthe exception of one. | 7  becausel can seethefirst exhibit
8 would have to go back and check my 8 that youdid upload, but if --
9 records to see when they camein. | only 9  whether it'sin paper or Exhibit
10 know of one that was not on the Board as 10  Share, | don't have a preference.
11 of 2021. 11 MS. COOPER: Okay. Wewill
12 Q. Andwhowasthat? 12 upload al of the exhibits on
13 A. Dr.Brian McGee. He was just 13  Exhibit Share for counsal to be
14 appointed within the past two months. 14  abletoreview whilegiving
15 Q. Andany of the memberswho 15  hardcopiesto the witness. Okay. So
16 were on the Board in January 2021, if you 16  we'rein the process of uploading
17 look at that list of people, are any of 17  Exhibit 2.
18 those members no longer on the Board? 18 And Amandea, if you can let me
19 A. Yes 19  know when you're able to see that.
20 Q. Whoisthat? 20 MS. LAND: It has popped up
21  A. YouhaveDr. Rutledge, 21 forme.
22 Dr. Staggs. Bear with me, | have to think 22 MS. COOPER: Amanda, | can't
23 about this. | think that'sit. We've lost 23 hear you so well. If you can speak
24 two. 24 alittle louder or adjust the mic.
25 Q. Soyou'velosttwo and you 25 MS. LAND: | can seethe

7 (Pages 22 - 25)
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Page 26
1 AMY E. EMBRY

2  exhibit.

3 MS. COOPER: Great. Thank you.

4 Q. Ms. Embry, doyou recognize

5 the document placed in front of you

6 that's been marked as Exhibit 27

7 A. Yes

8 Q. Okay.Andthat isthe, for the
9 record, thetitle page is Arkansas State
10 Medical Board, Arkansas Medical Practices
11 Act and Regulations; isthat correct?
12 A. Yes
13 Q. Andisthisset of --isthis
14 act and set of regulations what governs
15 the Board?
16 A. Yes
17 Q. Andl takeit you've seen this
18 document before?
19 A. Yes
20 Q. Okay. If you can turnto
21 Section 17-95-301?
22 A. Letmego tothetable of
23 contentsto get the page.

NOoO o~ WNPE

AMY E. EMBRY

correct?
A. Yes.

Q. And one must be an osteopathic

physician?
A. Correct.

Q. Now, I'd liketo go through
8 the current members of the Board and ask
9 you to tell me what their designated
10 position ison the Board? In other words,
11 arethey amedical practitioner, are they
12 anon-medical provider, and what their
13 areaof practiceis, if they are medical

14 providers.

15

19
20

So we can start with -- and if

16 | read a name and that person is no

17 longer on the Board just let me know.
18 Sylvia Simon, is she still on the Board?

A. Yes.

Q. Andwhat is her designated

21 position on the Board?

22

A. Sheisthe Chairman of the
23 Board, Chairperson of the Board.

Page 28

24 Q. | Dbelieveit's2l. Isthisthe 24 Q. Andsheisaphysician?
25 provision that dictates the membership of 25 A. Yes
Page 27 Page 29
1 AMY E. EMBRY 1 AMY E. EMBRY
2 the Board? 2 Q. Whatisher practice area?
3 A Yes 3 A. I'mgoing to say family
4 Q. Anddol understand correctly 4 practice.
5 that there are 14 members appointed by 5 Q. How about Brian Hyatt, ishe
6 the Governor? 6 dtill on the Board?
7 A. Yes 7 A. Yes
8 Q. And 10 must be active medical 8 Q. Andwhatishisdesignated
9 practitioners? 9 position?
10 A. Yes 10 A. Heisthevice-chair.
11 Q. Andone must be apracticing 11 Q. Andhesaphysician aswell?
12 physician; did | say that right? If you 12 A. Yes.
13 look at Subsection 3 -- 13 Q. Whatishisareaof practice?
14  A. Yes Thatistheonethat -- 14  A. Psychiatry.
15 yes. There are physicians but thisis the 15 Q. How about Veryl Hodges?
16 onethat is appointed by that specific 16 A. Yes
17 organization. That's what was throwing me 17 Q. They'reonthe Board?
18 on your question. 18 A. Yes
19 Q. Understood. Thank you. So 19 Q. Andwhatistheir designated
20 there are other physicians on the Board 20 position?
21 aswdl? 21  A. Heisthe secretary of the
22 A. Yes 22 Board.
23 Q. Okay.And | understand -- do | 23 Q. Isheaphysician?
24 understand correctly that two members 24 A. Yes
25 must not be medical providers; is that 25 Q. IseehistitlesaysDO,is

Veritext Lega Solutions

212-279-9424 WWw.veritext.com

8 (Pages 26 - 29)

212-490-3430



Case 4:21-cv-00450-JM Document 171-1 Filed 07/27/22 Page 10 of 67

Page 30 Page 32
1 AMY E. EMBRY 1 AMY E. EMBRY
2 that adoctor of osteopathy, am | saying 2 Board?
3 that correctly? 3 A Yes
4 A. Yes 4 Q. Isheaphysician?
5 Q. IsJohn Scribber still on the 5 A. Yes
6 Board? 6 Q. Andhisareaof practiceis?
7 A. That's John Scribner. 7 A. He'san ENT doctor, ENT
8 Q. Thank you. Ishestill onthe 8 physician.
9 Board? 9 Q. IsRodney Griffin still on the
10 A. Yes 10 Board?
11 Q. Andwhat ishisdesignated 11  A. Yes
12 position on the Board? 12 Q. Isheaphysician?
13 A. Heisthetreasurer. 13  A. Yes.
14 Q. Andhesaphysician? 14 Q. Andishisareaof practice?
15 A. Yes 15 A. Family medicine, asfar as|
16 Q. Whatishisareaof practice? 16 canrecall.
17  A. Family practice. 17 Q. IsBetty Guhman-- am| saying
18 Q. Okay. Elizabeth Anderson, is 18 that right?
19 she till on the Board? 19 A. Guhman.
20 A. Yes. 20 Q. IsBetty Guhman still onthe
21 Q. Issheaphysician? 21 Board?
22 A. No. 22 A. Yes
23 Q. Soshe'sone of the designated 23 Q. Issheaphysician?
24 non-physicians on the Board? 24 A. No.
25 A. Correct. 25 Q. Okay. IsTimothy Paden still
Page 31 Page 33
1 AMY E. EMBRY 1 AMY E. EMBRY
2 Q. Okay.Doesshehaveatitle 2 onthe Board?
3 within the Board, such as secretary or 3 A Yes
4 treasurer? 4 Q. Isheaphysician?
5 A. No. 5 A. Yes
6 Q. RhysBranman till on the 6 Q. What areaof practice?
7 Board? 7 A. Family medicine.
8 A. Yes 8 Q. IsDon Philipsstill onthe
9 Q. Andwhatis--doeshehavea 9 Board?
10 designated position or title? 10 A. Yes
11  A. All thedesignated were the 11 Q. Andhesaphysician?
12 four officers we've already mentioned. 12 A. Yes.
13 Q. Okay. IsRhysBranmana 13 Q. Andwhatishisareaof
14 physician? 14 practice?
15 A. Yes 15 A. OBGYN.
16 Q. Whatishisareaof practice? 16 Q. Okay.AndI believeyou said
17  A. Plastic surgery. 17 William Rutledge and David Staggs are no
18 Q. IsRobert Breving still onthe 18 longer on the Board?
19 Board? 19 A. Thatiscorrect.
20 A. Yes 20 Q. Okay. Arethey both
21 Q. Andhesaphysician aswell? 21 physicians?
22 A. Yes 22 A. Yes
23 Q. What areaof practice? 23 Q. Andcanyoutell mewhat their
24  A. Surgery. 24 areas of practice are?
25 Q. IsEdward Gardner till on the 25 A. Dr. Rutledge was a surgeon and
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2 Dr. Staggs was family practice.
3 Q. Okay. Thank you. We were
4 |ooking at the Arkansas Medical Practices
5 Act. If we can go to Section 17-95-303(5)
6 and | understand that Section 303(5) are
7 the duties of the Board and it says, "The
8 Arkansas State Medical Board shall:", and
9 list anumber of items. And number (5)

10 says "have the authority to employ a

11 Medical Director who shall hold avalid

12 licenseto practice medicinein this

13 State to evaluate medical issues and to

14 assist in investigations pending before

15 itsBoard." Did | read that right?

16 A. Yes

17 Q. DoestheBoard employ a

18 Medical Director?

Page 36
1 AMY E. EMBRY

2 that we areto use Pharmacy Services at
3 the Arkansas Department of Health for
4 inspections, investigations -- not
5 inspections, investigations.
6 Q. Isthatonlyfor
7 investigations concerning issues relating
8 to prescription of drugs?
9 A. Yes, and other things, we use
10 it also for others besides just the
11 prescription of drugs.
12 Q. Sotheseareinspectorsthat
13 are employed by Pharmacy Services at the
14 Department of Health?
15 A. Correct, but it's
16 investigators not inspectors. | believe
17 they're investigators.
18 Q. Sojust| wanttomakesurel

19 A. No. 19 understand how thisworks. If thereisa
20 Q. No. Sinceyou've been with the 20 complaint against a physician, for
21 Board havethey ever employed a Medical 21 example, and the Board feels the need to
22 Director? 22 do aninvestigation it would work with an
23 A. No. 23 investigator from Pharmacy Services; is
24 Q. Doyouknow why that is? 24 that right?
25 A. No, | donot. 25 A. Yes
Page 35 Page 37
1 AMY E. EMBRY 1 AMY E. EMBRY

2 Q. Okay.Staying inthat same
3 part of the statute, Section 303, under
4 subsection (7) it says, that the Medical
5 Board shall "have the power and authority
6 to employ one or more inspectors as may
7 be necessary to carry out the provisions
8 of the Arkansas Medical Practices Act.”
9 Does the Board employ
10 inspectors?

11 A. Weemployed one inspector.
12 Q. Isthatinthe past?

13  A. Yes.

14 Q. Whenwasthat?

15 A. Withinthepast year. | don't

16 have exact dates.

17 Q. Butyoudon't currently have

18 any employed inspectors?

19 A. Not employed by the Board, no.
20 Q. Doyouwork with inspectors
21 who are not employed by the Board?
22 A. Yes

23 Q. Whatisthat arrangement? Can
24 you explain that to me?

25 A. ltisinthe Arkansas code

2 Q. How many investigators do they
3 have at Pharmacy Services that you work
4 with?
5 A. Thatl know of, we have worked
6 with three.
7 Q. Butarethereothersthere
8 besides the ones you've worked with?
9 A. Thatismy understanding but
10 that's not my staff, so | can't answer
11 truthfully on that.
12 Q. Okay. You know of three; is
13 that right?
14  A. Yes Thatiscorrect.
15 Q. Andwhatistherole of these
16 investigators?
17 | sort of tried to lay out
18 what | understood but I'm sure that was
19 not afull description.
20 What do these investigators do
21 when you work with them?
22 A. Wadl, if the Board votes that
23 there needsto be an investigation on a
24 complaint that comes in a subpoena will
25 beissued that | sign and those
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2 investigators serve that subpoena for

3 whatever islisted in the subpoena.

4 Q. Dothey doanything else?

5 A. They gather that information,

6 they do -- they evaluate it and they

7 present areport back to the Board

8 officesto present to the Board members.

9 Q. Whenyou say they gather
10 information, is that information that
11 they gather documents that are requested
12 by asubpoenathat they then deliver; is
13 that what you mean?
14  A. Thatiscorrect.
15 Q. That might be some of their
16 medical records, that kind of thing?
17  A. Itcouldbe, yes.
18 Q. Sotheinvestigator servesthe
19 subpoenathat asks for documents and then
20 collects those materias and then writes
21 areport about the materias; did | get
22 that right?
23  A. Yes, they take them back. They
24 will look through them and try to gather
25 what information they can, and then

Page 40
AMY E. EMBRY

subpoena listing exactly what we need,
S0...

Q. Andthenthereportis
provided to those within the regulatory
section when it's done?

A. Yes

Q. And then what happens after

9 that in the investigation process?

10 A. ltisprepared, that reportis
11 prepared to be presented to the Board
12 members, it's discussed at the next
13 meeting or if they feel they have enough
14 information from that investigation to
15 present it to the Board. If not, there
16 may be other things that need to be done
17 and then the Board discussesit and they
18 make a decision on what needs to be done
19 next.
20 Q. Thank you. Whilewerein this
21 part of the Arkansas Medical Practices
22 Act, if you canlook at 17-95-303
23 subsection (9), bottom of the same page
24 and it'sagain, "The Arkansas State
25 Medica Board shall consider and give

O~NO O WN P

Page 39
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2 present areport to the Board office.

3 Q. Andwhoidentifiesthe

4 documents that are being requested in the

5 subpoena? Is that an employee of the

6 Board?

7 A. | needyouto clarify that

8 question.

9 Q. Sure Soyou mention that the
10 investigators from Pharmacy Services will
11 serve the subpoena. Who writes the
12 subpoena?

13 A. TheBoard office does, staff

14 at the office writes the subpoena.

15 Q. Whichstaff?Let'ssay it'sin

16 -- presumably it's alwaysin aregulatory
17 context, right?

18 A. Yes, regulatory section.

19 Q. Sothat would bethe manager
20 or the other employeesin the regulatory
21 section would write that subpoena?

22 A. Correct.

23 Q. Presumably with counsdl is

24 that involved or no?

25 A. Yes It'savery generic

Page 41
1 AMY E. EMBRY

2 deference to data, studies consensus
3 documents and conclusions issued by the
4 Center For Disease Control and Prevention
5 or the National Institute of Health
6 whenever their data, studies consensus
7 documents and conclusions are relevant to
8 any decision made pursuant to the Board's
9 powers and duties under the Arkansas

10 Medical Practices Act."

11 Is that something the Board
12 does?
13 A. | havenotseenitinmy

14 tenure at Director. | don't know if a

15 situation has come up that they have to
16 do that. So during the time that |'ve

17 been the Board Director, | can't say that
18 I've seen that --

19 Q. Okay.

20 A. --from these organizations

21 listed in this section.

22 Q. Okay.Haveyou seen data,

23 studies, consensus documents or

24 conclusions issued by other organizations
25 that were considered by the Board in
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2 making any decisions concerning

3 regulation of medical professionals?

4 A. |donotrecdl that. | would

5 haveto go back and look at documentsto
6 see.

7 Q. Okay.lIsitfair to say the

8 Board isthe State entity in Arkansas

9 charged with regulating the practice of

10 medicine; isthat correct?

11 A. Yes

12 Q. Andwhat doesthat mean, to

13 regulate the practice of medicine to the
14 Board?

15 MS. LAND: Object to form. You
16  may answer.

17  A. Waédll, they put it in the code

18 that the State Medical Board is-- is --
19 let me start that over.

20 We are responsible for

21 regulating those healthcare professionals

22 that we license. If someoneis practicing
23 medicine without alicenseit isusually
24 referred to our Board. So if someone has
25 another license with another healthcare

Page 44
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2 determined what needs to be done. We do
3 get complaintsthat it may be, for

4 example, on anurse, we do not regulate

5 nurses, we forward it onto the Nursing

6 Board.

7 Q. Thankyou.

8 A. Andwework on acomplaint

9 basis.

10 MS. COOPER: Canwe seetab 3
11  and mark that as Exhibit 3?

12 (Exhibit 3, printout of the

13 homepage of the Arkansas State

14 Medical Board website was received
15  and marked on this date for

16  identification.)

17 MS. COOPER: Amanda, if you
18  canlet me know if that's available
19 toyou.

20 MS. LAND: Yes, itis. I'll

21 et you know each time going

22  forward.

23 Q. Thankyou. Ms. Embry, do you

24 recognize what's been marked as Exhibit
25 3?

Page 43
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2 licensing board, but it does not fall

3 within their scope of practice what the

4 complaint is being made against that

5 individual, then it will probably be

6 referred to the Medical Board as

7 practicing medicine, thisindividual is

8 practicing medicine.

9 Q. Andforthosewho arelicensed
10 by the Board, those medical professionals
11 licensed by the Board, you said you're
12 responsible for regulating those
13 healthcare professionals. What do you
14 mean by "regulating” them?

15 A. Weél, maybe that wasn't the

16 best term but we are responsible for

17 those individuals that are licensed by

18 us, but we work on acomplaint basis.

19 So we have between 19 and 20

20 thousand liscensees at the Board right

21 now in various practice and various types
22 of licenses. And if acomplaint comesin
23 every single complaint is reviewed by the
24 Board, every single complaint isreviewed
25 by the Board, and from thereitis

Page 45
AMY E. EMBRY

A. Yes

Q. And canyou tell mewhat that
is?

A. Thisis--itisthe homepage
or a page from our website.

Q. Sol'dlikeyouto read dong

8 with me the box to the section in the
9 middle that says, "The Medical Board's

10 mission isto protect the public" --
11 excuse me, I'll start that again. "The
12 Medical Board's mission isto protect the
13 public and act as their advocate by
14 effectively regulating the practices of
15 medical doctors, osteopathic medical
16 directors, physician assistants, medical
17 corporations, respiratory therapists,
18 occupational therapists, occupational
19 therapy assistants, radiology
20 practitioner assistants and radiol ogist
21 assistants.” Did | read that right?
22 A. Yes, maam.
23 Q. Isthisan accurate statement
24 of the Board's mission?
25 A. Yes

NOoO o~ WNPE
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Page 46
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Q. And I understand the Board has
authority to enact regulationsto carry
out the purposes and intentions of the
Medical Practices Act; isthat right?

A. Yes

Q. So under what circumstances

8 can the Board enact regulations?

9 A. Ifitisinthelaw whereit
10 saysthat alicensing board shall or will
11 promulgate arule or if we are requested
12 by thelegidlature to do so.
13 Q. Okay. Sol want to unpack that
14 alittle bit.
15 So thefirst scenario isif a
16 statute saysthe Board shall enact a
17 regulation concerning a particular topic,
18 you will -- the Board will enact a
19 regulation; isthat correct?

NOoO o~ WNPE

Page 48
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2 A. They can either make arequest
3 to the Board, themselves, through
4 attorneys, they can ask a Board member,
5 say we'reinterested in arule about
6 this. But again, that is very rare and
7 since I've been with the Board since 2014
8 that's only happened once, which the rule
9 did not pass.
10 Q. Okay.And given that the
11 legislature includes alot of people,
12 doesit have to be that the legislature
13 asabody has voted by mgjority voteto
14 request that regulation or could an
15 individual legislator ask the Board to
16 enact aregulation?
17  A. | canonly speak to my
18 understanding. | do not have any
19 knowledge of how the legislature would

20 A. Yes. 20 handlethat, but to my knowledge and my
21 Q. Okay. And then aseparate 21 understanding isthat anybody can ask.
22 scenarioisif the legislature requests 22 Q. Anybody withinthe
23 the Board to enact aregulation; did | 23 legidature?
24 understand that right? 24 A. Yes
25 A. Yes 25 Q. Canask--let memakesurel
Page 47 Page 49
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1

2 Q. Andthat'soutside of the

3 context of a statute?

4 A. Yes Thatisveryrare.

5 Q. Hasthat ever happened since

6 you've been with the Board?

7 A. Yes. Itfinished upwhenl

8 became Director. It started with a

9 previous Director and even though we were
10 requested by the legislature to come up
11 with arule, the rule did not pass and it
12 was not enacted.
13 Q. What wastheissuethat the
14 legislature asked you to come up with a
15 rule about?
16 A. Itwashasicaly about
17 cosmetic procedures, as far as what was
18 happening at medical spas, what can be
19 considered the practice of medicine, what
20 cannot be considered the practice of
21 medicine.
22 Q. Andhow wasthat communicated
23 to the Board by the legidlature that they
24 wanted you to to come up with a
25 regulation?

2 asked that question that's not broken up

3 for the record.

4 So anybody who is a member of

5 thelegidature can ask the Board to

6 enact aregulation; that's your

7 understanding?

8 A. Thatismy understanding, but

9 that would be a question for the
10 legidature.
11 Q. Andinthe examplethat you
12 mention, the one time that happened since
13 you've been with the Board, the cosmetic
14 procedure issue, was that a single member
15 of the Board asked for that or how did
16 that cometo you?
17 A. That | do not know because |
18 was not on the front end of that when it
19 began, so | cannot answer to that.
20 Q. Okay.Cananyone outside of
21 thelegislature, who is not a member of
22 thelegidature, ask the Board to enact a
23 regulation on atopic?
24  A. |suppose. | suppose. It has
25 not happened but there is awhole process
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Page 50 Page 52
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2 that the legislature must approve al the 2 A. That'scorrect.

3 rules. So even if wedraft arule, it has 3 Q. --isabout precautions

4 to be approved by the legislature before 4 related to HIV and some other

5 it can be considered an activerule. 5 communicable diseases; isthat correct?

6 Q. Andthat'strue of al of the 6 A. Yes

7 rulesthat have been passed by the Board 7 Q. Andthen| understand that

8 sofar? 8 Regulation 22 has some guidelines

9 A. Correct. Correct. 9 concerning laser surgery; isthat
10 Q. Andl believethere's 10 correct?

11 something like 30-something rules; is 11  A. Yes

12 that right? 12 Q. Andthereareguidelines, or |

13 A. That'sright. 13 should say regulations concerning

14 Q. They'veadl been approved by 14 abortion in Regulation 367

15 thelegidature? 15 A. Yes

16 A. Yes 16 Q. AndthereisaRegulation 27

17 Q. Okay. Has, to your knowledge, 17 concernsinformed consent for gastric

18 any other government official, outside of 18 bypass surgeries; isthat right?

19 thelegidature, let's say within the 19 A. Yes

20 executive branch of government, ever 20 Q. Andthen Provision 21 relates

21 asked the Board to enact a regulation? 21 to -- isaregulation concerning

22  A. Nottomy knowledge, not that 22 anorexiant drugs. Am | saying that right,

23 | know of. 23 anorexiant?

24 Q. That would include the 24  A. Anorexiant.

25 Governor's Office has never asked? 25 Q. Now, wereyou on the Board or
Page 51 Page 53
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2 A. Sincel've been Director, | 2 not on the Board -- excuse me.

3 have not received that request. 3 Were you employed by the Board

4 Q. Andareyouawareif that's 4 when any of those provisions were

5 ever happened before? 5 enacted?

6 A. lamnotawareifit's 6 A. Theonesthat you mentioned?

7 happened before. 7 Q. Yes.

8 Q. Okay.CantheBoard enact a 8 A. No, | wasnot at the Board.

9 regulation on its own without being 9 Q. Okay.Anddoyou know if al
10 requested to do so by somebody else? 10 of these provisions were prompted by a
11 A. Itcouldbut, again, it's 11 statutory directive by the legislature?
12 usually never done. | don't know if it 12 A. [ would needto go back and
13 has been done. 13 research but nearly every ruleis
14 Q. Sol looked through the 14 prompted by legidlation.

15 regulations that you have and | see that 15 Q. Butsomearenot?

16 there arelots of different topics about 16 A. | wouldhaveto go back and
17 which the Board has passed regulations. 17 read the history of each one. So | can't
18 I'mjust going to list some and ask if 18 answer that honestly.

19 you're familiar. 19 Q. Okay.Canwelook at

20 | saw one about precautions 20 Regulation 21 concerning anorexiants?
21 concerning HIV. And thisis not atest. 21 Would looking at this rule, or
22 Let meback it up. I'm happy to have you 22 | should say regulation, provide you with
23 look through. 23 the information about whether it was
24 Do | understand correctly that 24 prompted by a statute?

25 Regulation 16, which isin Exhibit 2 -- 25 A Itmay.
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Page 54
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2 Q. Okay.
3 A. Agan, | could not answer
4 completely honestly without going back
5 and looking how this began.
6 Q. Sofrom theregulation,
7 itself, whereit says at the end, if you
8 look along with me, "history adopted
9 March 13, 1998 amended August 6, 2015
10 effective December 14, 2015", that
11 doesn't tell you what prompted it?
12 A. Itwould not tell me because |
13 was not at the Board. If | wasthere
14 may remember.
15 Q. Okay. If the Board had a
16 concern about how medical care was being
17 provided in aparticular field, could the
18 Board get together and put together a
19 regulation?
20 A. They could.
21 Q. They could. But you don't know
22 if they've ever done that?

Page 56
1 AMY E. EMBRY

2 -- if somebody were to draft aregulation
3 relating to orthopedics, for example,

4 would the staff who are drafting that

5 regulation look to expertise within the

6 field of orthopedicsto draft the

7 regulation?

8 A. Yes That would be-- yes.

9 MS. LAND: Objection to form
10  onthat previous question.

11 Q. Okay.How would they -- how

12 would they do that?

13 A. They would work with the Board
14 members and the Board members would have
15 their input. The Board members would then
16 say if they did not -- for example, if it

17 was orthopedics, if thereisan

18 orthopedic society or association to get

19 some expertise, if they did not have that

20 expertise. And then changes would be made
21 to that and then the Board would vote yay
22 or nay on the draft.

23 Q. If they wereto reach out to

24 an orthopedic society or an organization

25 with expertise, would that mean to then

23 A. Nottomy knowledge.
24 Q. They have not done that, to
25 your knowledge, isthat what you're
Page 55
1 AMY E. EMBRY
2 saying?
3 A. | have no memory of them doing
4 that in my time at the Board.
5 Q. Anddoyou know whether prior
6 to your time at the Board that was ever
7 done?
8 A. Idonotknow.
9 Q. | wanttoask some of the

10 process about enacting regulations. Who
11 within the Board, or is it someone within
12 the Board who drafts these regul ations?
13 A. They'reusualy drafted either

14 by staff or with the assistance of an

15 attorney.

16 Q. Andwho decideson the

17 content?

18 A. TheBoard votesonthefina

19 draft. They approve what will be therule
20 that will begin -- that will be sent for

21 the promulgation process.

22 Q. Soifit'sadraftthat

23 relatesto let's say -- | guessthey're

24 al within the regulatory context, right,
25 all of these regulations? So if there's

Page 57
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speak with orthopedists who could offer
expertise; isthat what you mean?
A. ltcouldbe, yes.
Q. Couldit also beto look at
any best practices guidelines they have?
A. Could be, yes.
Q. Haveany regulations been
9 enacted by the Board since you've been
10 employed by the Board?

O~NO O WN P

11  A. Yes
12 Q. Canyou tell mewhichones?
13 A. | may not have been the

14 Director, but these are the ones that

15 were -- let me get back to the table of

16 contents. It will be the ones towards the
17 end. 39 was amended, 40 was created, 41,
18 42, 43 and 44 and 45.

19 Q. Thank you. So let'stake, for

20 example, Regulation 40, Arkansas Surgical
21 Technologists. Did the Board reach out to
22 any surgical professional groupsin

23 developing that regulation?

24  A. Letmefliptothat. | believe

25 thiswastaken directly from the code,
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Page 58
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2 whichison our rules, it'sjust cut and

3 paste and put in therewhat it is.

4 Q. Andby "code" do you mean

5 Arkansas statutes?

6 A. Yes

7 Q. Okay.And let'slook at number

8 43, Genetic Counselor Licensure, was that
9 taken directly from the code?

10 A. Yes
11 Q. Allofit?
12 A. Tomy knowledge, yes. Without

13 having documents in front of me, to my
14 knowledge yes.

15 Q. Okay. Isityour understanding
16 that all of the regulations are language
17 from the legidature or -- let me ask it
18 differently. Strike that.

19 Doesthe Board ever develop

20 language for regulations, itself?

21 A. Yes

22 Q. Andisthere ever acase where
23 the statute mandates a regulation and
24 certain requirements but the Board may
25 fill that out with additional detailsin

Page 60
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1
2 association of doctors within Arkansas?
3 A. Yssitis.
4 Q. Okay. And when you mentioned,
5 say, the Occupational Therapy, you said
6 Occupational Therapy, isthat an
7 association, aprofessional association
8 of occupationa therapistsin Arkansas?
9 A. Yes maam.| can't remember
10 the exact name off the top of my head.
11 Q. Okay. Andwhen you've worked
12 with these groups did they -- again, did
13 members of those groups provide expertise
14 as professionals within the field?
15 A. Sometimes, yes.
16 Q. Andwhen you'veworked with
17 these groups did you ever review -- and
18 by "you" | mean the Board -- best
19 practices guidelines of those
20 organizations?
21 A. Yes
22 Q. And doesthe Board, when it
23 enacts regulations, attempt to try to
24 enact regulations that are consistent
25 with best practicesin a particular

Page 59
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2 theregulation?

3 A Yes

4 Q. Andisthat wherethe

5 expertise of professional associations

6 may comein; isthat correct?

7 A. Yes

8 Q. Okay.Which professional

9 associations do you recall the Board
10 having relied on?
11  A. Theonesthat wework closest
12 with, the ones that we have the most
13 contact with and | would say, okay, the
14 Medical Society, the Hospital
15 Assaciation, Physician Assistant, and
16 these are all within Arkansas, these are
17 al Arkansas organizations. Let's see who
18 else? Occupationa Therapy and
19 Respiratory.
20 Q. Sowhenyou say the Medical
21 Society, isthat an association called
22 the Arkansas Medical Society, isthat its
23 name?
24 A. Yes
25 Q. Andisthat aprofessional

Page 61
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field?
A. They dotry, yes.
Q. Areyou familiar with the
regulation about opioid prescriptions?
A. Yes
Q. Wasthat aregulation that was
8 passed based on a statutory mandate?
9 A. That wasbeforel wasthe
10 Director. My understanding isthat it was
11 drafted and put through the promulgation
12 process at the request of the legislature
13 because of the opioid epidemic.
14 Q. Soyourunderstandingis
15 that'sinthat category of arequest of
16 the legislature but not a statutory
17 provision?

NOoO o~ WNPE

18 A. Correct.

19 Q. That'scorrect?

20 A. Yes That'smy understanding.
21 Q. | may not have heard part of

22 your answer. | understood you to say it
23 was drafted at the request of the

24 legislature because of aconcern; isthat
25 what | heard?
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Page 62
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A. It was because of the opioid
epidemic.
Q. Okay. That was before your
time on the Board; is that right?
A. Yes. Beforel wasDirector,
7 yes.
8 Q. Youwereemployed at the Board
9 at that time?
10 A. Yes Butinmy previousjaob |
11 had nothing to do with the rules or

OO~ WNE

12 anything.
13 Q. Understood. Okay. Thank you.
14 Y ou mentioned that the

15 legidature needs to approve any

16 regulations that the Board enacts. Did |
17 understand that correctly?

18 A. Yes

19 Q. Hasthat dwaysbeena

20 requirement since you're aware?

21 A. Yes

22 Q. Sinceyou've been employed by

Page 64
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2 medical groups like the American Medical
3 Association?

4 A. Sincel have been Director |

5 think it's more for information, data

6 collection, things of that nature.

7 Q. AndtheBoard will look to

8 those national groups for information and
9 data collection; isthat correct?

10 A. If needed, yes.

11 Q. Canyoutell meinwhat

12 context?

13 A. Anexample may bethat if they

14 need to know what the national averageis
15 for aparticular prescription of adrug,

16 the AMA, for example, may have that

17 information. They would go to the website
18 and see what information is there, so

19 just basically on an informational scale.
20 Q. Gotit. And when the Board

21 passes aregulation, that's by a majority

22 vote; isthat right?

23 the Board? 23 A. Yes
24 A. Yes 24 Q. Soit'snot aconsensus
25 Q. Andthe processto get the 25 requirement?
Page 63 Page 65
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2 legidlature approval after you enact a 2 A. No,butitdoesrequirea
3 regulation, or | guess you would call it 3 vote.
4 aproposed regulation at that point, does 4 Q. Isthereapublic comment
5 it actually have to get voted on by the 5 period for regulations?
6 State Legidature? 6 A. Yes
7 A. It must bevoted on by 7 Q. Isthat beforeor after it

8 committees and subcommittees.

9 Q. Soit'snotthefull
10 legidlature that has to approve it but
11 therelevant committee; is that correct?
12 A. That'smy understanding, yes.
13 Q. Isitaparticular committee
14 or subcommittee that generally hasto
15 approve your regulations?
16 A. I|doknowit's--it'sthe
17 Rules Subcommittee and I'm sorry, | can't
18 remember the name of the actual committee
19 that it's the subcommittee of.
20 Q. Youmentioned various Arkansas
21 professiona medical or related
22 organizations that the Board will
23 sometimes look to for guidancein
24 developing regulations. Does the Board
25 ever look to national professional

8 goesto the legidature?

9 A. Before
10 Q. Sodol understand right, the
11 Board will write the regulation, vote to
12 approve it, then put it out for public
13 comment or do | have that backwards?
14 A. Youarecorrect.
15 Q. Okay. Andthenthe Board
16 considers the comments that were made by
17 the public?
18 A. Absolutely.
19 Q. Andpotentialy changethe
20 regulation as aresult?
21  A. Couldbe. Couldbe. Thatisan
22 option.
23 Q. And thenthey would have a
24 perhaps arevised version that they would
25 vote on again; isthat right?
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2 A, Thatiscorrect.

3 Q. Andatthat pointit would get

4 sent to the legislature for approval ?

5 A. Atthat point any changes that

6 are madeit hasto go through the whole

7 promulgation process again, so it would
8 have the public comment period again and
9 then begin the legislative process.

10 Q. Okay.Hasthelegidature ever

11 rejected a proposed regulation?

12 A. Yes

13 Q. Do you know what about?

14  A. Itwasthe one we discussed

15 earlier, the one about the cosmetic

16 procedures. That's the only onethat |

17 know of.

18 Q. Oh, I misunderstood. So the

19 Board actualy did adopt a regulation but

20 thelegidature rejected it; is that

21 right?

22 A. Correct.

23 Q. Doyouknow why?

24  A. During the committee meeting

25 they thought the Medical Board did not

AMY E. EMBRY

p
groups or both?

OO~ WNE

11 said?
12 A. Yes.
13 Q. Any others?

14  A. Notthat | canthink of but
15 public comments can come from anyone,

16 anywhere on the planet.

17 Q. Okay. And are those comments
18 from the medical groups given weight by
19 the Board in making a decision?

20 A. Sometimes.

21 Q. lwanttotak alittle bit

22 about licensing.

23 | understand the Board
24 licenses certain kind of medical

25 providers, correct?

Q. Would those be Arkansas
rofessional medical groups or national

A. Usually they are Arkansas.
Q. Would that include the same

7 groups that you mentioned earlier, the

8 Arkansas Medical Society and similar

9 organizations for occupational therapists
10 and physician assistants, | think you

Page 68
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2 have the authority to -- to regulate
3 those procedures when they were not their
4 licensees and it was also a scope of
5 practiceissue. So it wasvoted downin
6 thelegidature -- in the committee, in
7 the committee.
8 Q. Andwhat doyou meanby "a
9 scope of practiceissue'?
10 A. Scope of practice basically
11 meanswasit in the Board's scope to say
12 this-- this person can or cannot do this
13 procedure; wasit in the law?
14 Q. Andby "thelaw" you mean the
15 law that gives the Board authority to
16 regulate various healthcare providers?
17 A. Yes
18 Q. TheArkansas Medical Practices
19 Act?
20 A. Yes
21 Q. Okay.Youmention the public
22 comment period. Do public comments ever
23 get submitted on proposed regulations by
24 professional medical groups?
25 A. Yes

AMY E. EMBRY
A. Yes.

doctors, right?
A. Yes

OO~ WNE

9 contained?

10 A. They'recontained in the

11 Medical Practices Act but they're al'so on
12 our applications on our website.

13 Q. Okay. But no ather places

14 besidesthat?

15 A. Notthat I'm aware of.

16 Q. Okay.

17 MS. COOPER: Canwelook at
18  tab 4 and post that, please, and

19 mark that as Exhibit 4?

20 (Exhibit 4, printout from the

21  Medical Board re: Regulatory and
22  Discipline was received and marked
23 onthisdatefor identification.)

24 MS. LAND: | haveit.

25 MS. COOPER: Thank you.

Q. And that includes medical

Q. Wherewould | find the
7 requirements for licensure of amedical
8 doctor in Arkansas? Where are those

Page 69
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2 Q. Doyourecognize this page?

3 A. Yes

4 Q. Dol understand correctly this

5 isfrom the Arkansas State Medical

6 Board's website?

7 A. Yes

8

Q. Andif you'll read with me the

9 box that says Regulatory/Discipline, it
10 says, "The Arkansas State Medical Board's
11 mission isto protect the health, safety
12 and welfare of the people of the State of
13 Arkansas with the goal that al citizens
14 are provided with the highest quality
15 healthcare. The Medical Board receives
16 and reviews complaints against each type
17 of medical profession it licenses. All
18 complaints received are reviewed by the
19 Medical Board to determine if there have
20 been any violations of the Medical
21 Practices Act. If the Medical Board
22 determinesthat violations have occurred
23 disciplinary actions are taken." Did |
24 read that correctly?

Page 72
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2 that. So why don't you take a moment.

3 (Deponent reviews the

4 document.)

5 A. Okay.

6 Q. Sodol understand correctly

7 from this provision or perhaps somewhere

8 elsethat the Board can investigate to

9 determineif doctors are practicing their
10 profession in away as to endanger the
11 genera health and welfare of the public?
12 A. Yes
13 Q. Soif somebody bringsa
14 complaint that thereis a doctor engaging
15 in some conduct that they say is harmful,
16 you would investigate that? Y ou, the
17 Board, will investigate that complaint?
18 A. Yes
19 Q. Youmentionedyourea
20 complaint-based -- it's a complaint-based
21 process. If it comes to the attention of
22 the Board that a doctor is practicing in
23 away that is endangering the public, but
24 nobody has brought aformal complaint,

25 A. Yes 25 can the Board investigate?
Page 71 Page 73
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2 Q. Isthisan accurate statement 2 A. Yes
3 of the Board's mission concerning 3 Q. Hasthat ever happened?
4 regulatory work? 4 A. Oh,yes.
5 A. Yes 5 Q. Canyoutell meabout those
6 Q. Okay.l'dliketogo back to 6 times?
7 what we marked as Exhibit 2, the Medical 7 A. Widl, | don't -- | could not

8 Practices Act and Regulations.
9 Before | turn to aparticular
10 provision, | just have amore open
11 genera question.
12 Can the Board, isit right,
13 caninvestigate allegations of wrongdoing
14 by doctors; isthat correct?
15 A. Yes
16 Q. Andif you can turnto Section
17 17-80-106. | understand thisisthe
18 provision that says, "Investigations and
19 inspections of alleged wrongdoing”,

20 correct?
21 A. Yes
22 Q. If youlook down to Section C

23 it has some subsections there and if you
24 would like to take the timeto read (),
25 and then the (2), | have a question about

8 tell you specifically which ones without
9 documentsin front of me but other ways
10 that we can be notified isif someoneis
11 arrested, if they make the news, if a
12 Board member finds out about it, if it
13 happensin front of a Board member.
14 Q. Andthisissomething that's
15 happened -- when | say "this" let me
16 rephrasethat.
17 Investigations that were done
18 in the absence of aformal complaint, is
19 that something that's happened since
20 you've been with the Board?

21 A. Yes

22 Q. Canyou estimate how many
23 times?

24 A. If | had to guess, if | had to

25 guessin the four years since I've been
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2 there, | would say adozen, maybe a
3 little less. But that's my best guess
4 without documentsin front of me.
5 Q. Understood. And you said you
6 gave some examples of potential ways an
7 issue could come to the Board's attention
8 and in one example you mention wasif it
9 made the news.
10 Are there particular examples
11 you can think of where something wasin
12 the newsthat prompted the Board to act?
13  A. Usualy what happensisif we
14 hear on the news that a doctor or a
15 licensee, it doesn't have to be a doctor,
16 just one of our licenseesis arrested, if
17 they are actually arrested that sends up
18 red flags. If they are just suspected but
19 no arrest has been made, that still sends
20 upred flags. But usualy an arrest
21 means they have something, some sort of
22 proof that they could justify an arrest.
23 And then we would usually have what's
24 called a"caled meeting”, which means a

Page 74
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2 licensee was arrested for something
3 related to how they were providing care?
A. Yes
Q. Canyou give me examples?
A. Wehad aphysician who was

7 arrested on suspicion of rape with

8 patients and the Board took actions to

9 protect the public.
10 It was later, once it made it
11 to court, they could not have any
12 witnesses, no witnesses would testify, so
13 dl the charges were dropped but the
14 Board had to take action to protect the
15 public.
16 Q. Any other examples of somebody
17 arrested in relation to the practice of
18 medicine?
19 A. Notthatl canrecal. And
20 again, if | had documents in front of me
21 | may have moreinformation.
22 Q. Couldit beasubstance abuse
23 issue, arrest for that would be something
24 that could prompt the Board's attention?

4
5
6

25 meeting outside of our regular scheduled 25 A. Yes, absolutely.
Page 75 Page 77
1 AMY E. EMBRY 1 AMY E. EMBRY
2 board meetings, if that individual isan 2 Q. Whatif, for example, somebody

3 immediate threat to the public, and we
4 could -- the Board could decide; does
5 this need to be an Emergency Order of
6 Suspension or what needs to be done?
7 Q. Andjusttounderstand this
8 type of circumstance better, | imagine a
9 doctor or other licensed provider could
10 be arrested for something that has
11 nothing to do with their practice of
12 medicine, say, you know, really bad
13 speeding violations, would that be
14 something that would prompt the Board's
15 attention and investigation?
16 A. Every situation isdifferent.
17 They look at it; doesit put the public
18 in danger? Speeding is one thing, two
19 DUIsissomething else. So it just really
20 depends. That'sjust examples, it'sjust
21 an example. So every situation is
22 different and the Board must address that
23 situation and decide what needs to be
24 done.
25 Q. Havetherebeentimeswhena

3 was arrested for writing improper
4 prescriptions, you know, for friendsto
5 get painkillers or something like that,
6 would that be something that could prompt
7 the Board'sinvestigation?
8 A. Yes
9 Q. Andthat would be whether or
10 not somebody brought aformal complaint
11 against the Board, is that right, against
12 the doctor?
13  A. Not necessarily. There does
14 not have to be aformal complaint if
15 thereisan arrest or something that
16 shows substance abuse or that could
17 affect their ability to practice medicine
18 safely.

19 Q. Okay.Understood. | think I

20 asked the question awkwardly.

21 So there does not need to be a
22 complaint for the Board to investigate?
23 A. No.

24 Q. Understood. Have there been

25 any investigations of doctors or other
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2 licenseesfor providing carethat is
3 considered harmful to patients?

4 A. Yes
5 Q. Canyou tell meabout those
6 examples?

7 A. Weve had complaints, for

8 example, most recently we've had

9 complaints that a doctor was prescribing
10 adrug to county inmates that they felt
11 wasinappropriate. And that's the most
12 recent one.

13 Q. What drug was that?
14  A. Ilvermectin.
15 Q. Sothatwasaformal complaint

16 madeto the Board?

17  A. Several forma complaints made
18 to the Board and it also made the news.
19 Q. That'ssomething that the

20 Board was going to address and did

21 address?

22 A. Yes They arecurrently

23 addressing it and | can't say much more
24 on open investigations.

Page 80
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2 somebody writes acomplaint that the
3 surgery did not go well, that they're not
4 healing well or they're suffering from
5 that and it is very common when the Board
6 reviewsthat complaint they may ask the
7 surgeons on the Board; is this common?
8 They will say; yes, thisisacommon
9 occurrencein surgery; or no, itisnot a
10 common occurrence, and we need to do an
11 investigation.
12 Q. Inthesurgery exampleyou
13 gave, that'sareal life example that has
14 happened at least once that someone
15 complained about a surgery that they felt
16 went wrong; isthat correct?
17 A. Yes
18 Q. Andthen so the surgeonson
19 the Board would be consulted about
20 whether what was described is a common
21 occurrence or not?
22 A. That'sjust my example, but
23 usually during the board meeting al the
24 Board members review that complaint, but

25 Q. Sotheinvestigationisopen 25 some of them may have, you know, may say;
Page 79 Page 81
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2 now? 2 surgeons, what do you think about this,
3 A Yes 3 and get their expertise.

4 Q. How many complaintsdid the

5 Board receive about that Ivermectin use

6 inthejail?

7 A. Written complaints, if | had

8 to give aballpark number, around ten.

9 Q. Andwhat about unwritten?
10 A. Wadl, that would be from
11 media, socia mediaand | could not tell
12 you how many there were. There were quite
13 afew but | could not give you an exact
14 number.
15 Q. HastheBoard received any
16 complaints or otherwise chosen to
17 investigate doctors that provided care
18 that departed from accepted standardsin
19 thefield?

20 A. Yes
21 Q. Canyou tell me some of those?
22  A. | couldn'ttell you exactly

23 but it is very common to receive a
24 complaint that the Board reviewsin
25 which, for example welll use surgery,

4 Q. Andthenif there'sconcern
5 that it may be inappropriate treatment,
6 then it would be investigated?
7 A. Usudly, yes.
8 Q. Andwhenyou say they may ask
9 the surgeons about what do you think, is
10 the question; isthis conduct by the
11 surgeon at issue consistent with accepted
12 medical practice or something else? |
13 just want to make sure | understand.
14  A. Yes,itisusualy accepted
15 medical practice.
16 Q. Sofailureto follow accepted
17 medical practice could be areason for
18 investigation?
19 A. Couldbe.
20 Q. And to determine the accepted
21 medical practice, does that involve
22 looking to some of these medical
23 professional groups that you talked
24 about?
25 A. That would be aquestion for a
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2 physician. | can't answer that as an

3 unphysician, asfar as use.

4 Q. ButfortheBoard to determine

5 whether thisis something that should be

6 investigated for failing to comply with

7 accepted medical practices, how do they

8 determine that?

9 A. Thereare 14 Board members, so
10 each one determines that individually. |
11 think what | wastrying to get to is that
12 if they ask the surgeons their expertise
13 and the surgeon says; this never should
14 have happened, they would have been
15 taught in medical school, or something
16 likethat. Soit could be from medical
17 education, it could be from continuing
18 education, it could be from
19 certifications.

20 Q. Whenyou say "it could be from
21 medical education" and these other
22 things, what isthe"it" you mean?

Page 82

Page 84
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closeto an hour and ahalf. Are
folks, including the court
reporter, okay going afew more
minutes until a break to wrap up a
line of questions?
(Discussion is held off the

record.)

9 Q. Justtoexplorealittle bit
10 more this process the Board goes through
11 whenit's considering whether to
12 investigate a complaint, and | should
13 back up and ask, am | even describing
14 that right, that there is a process that
15 happens before a decision is made whether
16 toinvestigate; isthat correct?
17 A. Yes. Yes
18 Q. Sointhecaseof acomplaint,
19 acomplaint isfiled with the Board and |
20 understand you spoke earlier about
21 potentially hiring or not hiring, | guess
22 working with investigators to collect

1
2
3
4
5
6
7
8

23 A. Their decision. 23 subpoenaed information from the licensee
24 Q. Oh, what they might base it 24 and then issuing the report, but before
25 on? 25 you get to that stage does something
Page 83 Page 85
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2 A. A-hum. 2 happen at the Board before investigators
3 Q. lsee Butwoulditbea 3 arecalled to assist?

4 violation of the Arkansas State Medical
5 Practices Act for doctors to provide care
6 that departs from accepted standardsin
7 thefield?

8 MS. LAND: Objection to form.
9 A. Couldyou repeat the question?
10 Q. Sure. Wouldit beaviolation

11 of the Arkansas Medical Practices Act for
12 doctorsto provide care in away that

13 departs from accepted standards in the

14 field?

15 A. Not necessarily. | think it

16 would just depend on the situation.

17 Q. Butthe accepted standardsin

18 thefield are relevant to assessing

19 whether there was aviolation; is that

20 right?

21 A. If 1 hadto answer on how the

22 Board makes their decision, | would say
23 yes, that is part of their consideration.

24 MS. COOPER: Okay. I'm mindful
25  of thetime, we've been going for

4 A. Yes Andagain, every

5 situation is different, but we do have a

6 processwithin the office that is

7 followed beforeit's presented to the

8 Board.

9 Q. Andwhatisthat process
10 beforethe investigation would be
11 launched?
12 A. Okay. Sowhen acomplaint
13 comesin the complaint is processed, a
14 letter is sent to the complainant saying
15 we have received your complaint; a copy
16 of that complaint is also sent to the
17 licensee and that licensee needs to
18 respond to that complaint.
19 At that point when we receive
20 that response both the complaint and the
21 response from the licensee is presented
22 to the Board and they determine if there
23 has been aviolation of the Medical
24 Practices Act and then from therethat is
25 -- they determine; are we going to do an
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2 investigation; does the licensee need to

3 come and talk to us more before we decide

4 what we need to do? There could be a

5 variety of situations of how this could

6 work out.

7 It could also be that the

8 Board reads it, reads the response and

9 they takeit asinformation only, meaning
10 that we understand we've received the
11 complaint, we've reviewed the complaint,
12 there has been no violation of the
13 Medical Practices Act and that's the end.
14 And then onceit is concluded aletter is
15 sent to the complainant and also the
16 physician to let them know the outcome.
17 Q. Thank you. Very helpful.
18 So in the event that they
19 determinethereisaviolation, that's
20 when they would then investigate? Or do

Page 88
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A. Yes

Q. Dothey ever review, the Board
ever review the complaint and response
and determine they need an investigation
to determine if aviolation has occurred?

A. Yes

Q. Andthen interms of where

9 they look to determine what constitutes a

10 violation, would that be the provisions
11 that we looked at -- actually, let me ask
12 you generaly because | don't want to
13 limit your answer if there is more.
14 Where does the Board look to
15 determine what standards they're applying
16 to determine what constitutes a violation
17 of the Medical Practices Act by adoctor
18 or other licensee?
19 A. Theylook at the Medical
20 Practices Act and the rules that are a

O~NO O WN P

21 they need the investigation to determine 21 part of it.

22 if thereisaviolation? 22 MS. COOPER: Okay. | think

23 A. Agan, it al dependson the 23 thiswould be agood timeto take a

24 complaint. There are some complaints that 24 break. How isten minutes.

25 we receive that are so severe that we may 25 VIDEOGRAPHER: We are off the
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2 call the Chairman of the Board saying; do 2  record at 11:36 am.
3 you want usto start an investigation now 3 (Recess istaken.)
4 to at least gather some medical records, 4 VIDEOGRAPHER: We are back on
5 description records, whatever they did? 5 therecord at 11:48 am.
6 Or it could bethat it's a standard 6 Q. Thank you. When we were

7 complaint, it's presented to the Board
8 and the Board says; yes, we need to open
9 an investigation and we would like to see
10 these medical records for these patients.
11 Andthisisjust an example, just to give
12 you an ideg, that they could say we want
13 the medical records, we aso want the
14 PDMP report, which is the Prescription
15 Drug Monitoring Program in Arkansas, for
16 opioids and so forth and they can
17 determine from there. So, again, it
18 really depends on the complaint.
19 Q. Sotherearesomecomplaints
20 where -- tell meif thisis correct --
21 that when the complaint and the response
22 are presented to the Board, on the face
23 of it the Board can determine that a
24 violation has or has not occurred; is
25 that correct?

7 speaking before we were talking about the
8 process the Board follows when thereisa
9 complaint against alicensee and | just

10 have acouple of additional questions

11 about that.

12 Isthere ever ahearing

13 involving acomplaint against a licensee?

14  A. A hearing occurs whenever

15 thereisany action against alicensee,

16 against their license. Usually that's an

17 Emergency Order of Suspension.

18 Q. SoiftheBoard decidesto

19 suspend alicense there would be a

20 hearing first?

21 A. Yes--no. Let me--youcan

22 do an Emergency Order of Suspension if

23 you feel thereis an immediate threat to

24 the public and then there will bea

25 hearing at the next scheduled board
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2 mesting. 2 they vote that there has been aviolation
3 Q. IftheBoarddoesnot believe 3 of the Medical Practices Act, they can
4 thereis an immediate threat would there 4 suspend the license then.
5 be ameeting before the suspended 5 Q. Andthenthereisno hearing?
6 license? 6 A. Andthen thereisahearing,
7 A. Yes. 7 thelicensee is given notice that their
8 Q. Soifthereisan emergency 8 hearing will be at the next board
9 suspension of the licenseit's followed 9 mesting.
10 up by ahearing to allow the person to 10 Q. Andthey give-- aregiven an
11 contest it; isthat correct? 11 opportunity to convince the Board to
12 A. Correct. 12 changetheir mind, isthat the idea?
13 Q. Soalicensee could have their 13 A. Correct.
14 license suspended without any hearing? 14 Q. Andwhenthereisahearing --
15 A. Yes If thereis--if there 15 so there's always a hearing when action
16 isaperceived threat to the public. 16 istaken to suspend or revoke alicense;
17 Q. I'msorry. Let me-- let me 17 isthat correct?
18 try to ask it differently. 18 A. Yes
19 If there is acomplaint about 19 Q. Doesthe Board make acase at
20 some wrongdoing by alicensee, and the 20 the hearing for why it is suspending the
21 Board determines that aviolation has 21 license?
22 occurred, it would make that 22 A. Yes Thatfdlsonthe
23 determination before there would be any 23 attorneys.
24 hearing for the licensee? 24 Q. Theattorneysfor the Board
25 A. Thatiscorrect. Action can be 25 would do that?
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2 taken on alicense without a licensee 2 A. Correct.
3 being present, but they must be given a 3 Q. Would the attorneysfor the
4 hearing and that is actually part of the 4 Board present experts?
5 administrative rulesin Arkansas. 5 A. Yes, they could.
6 Q. Sothey getahearing if 6 Q. Andthosewould be expertsin
7 action istaken to rescind or suspend 7 therelevant field at issue?
8 their license? 8 A. Usudly,yes.
9 A. Correct. Any actionon a 9 Q. Okay.And how doesthe Board
10 license, if they feel that it needs to be 10 find those experts?
11 arevocation, which isvery rare, and 11  A. Thereredlyisno officia
12 EOS, Emergency Order of Suspension is 12 way that we find them. We could use
13 usually the most common done by our 13 recommendations of somebody in a
14 Board. 14 particular field.
15 Q. Inthat casethere would bean 15 For example, if acomplaint
16 emergency order of suspension but it 16 was against an ENT doctor, we may ask our
17 would be followed up by a hearing? 17 Board member who isan ENT; do you know
18 A. Correct. 18 of anybody that would be a good expert to
19 Q. Butif it'snot an emergency 19 review this.
20 order of suspension, but the Board would 20 Q. Sowevekind of been talking
21 like to suspend, would there be a hearing 21 about thisbut | haven't asked this
22 and then a decision whether to suspend? 22 guestion; can the Board discipline a
23  A. No, they can suspend at a 23 doctor who islicensed by the Board?
24 meeting. For example, if acomplaint 24  A. Oh, absolutely, yes.
25 comesin, they review that complaint, 25 Q. Andunder what circumstances
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2 can aBoard discipline a doctor?
3 A. lItcouldbethat they're-- |

4 will give an example, that a complaint
5 comesin and it's more about boundaries,
6 that they feel they overstep their
7 bounds, they've become too close to
8 patients, they could have arelationship
9 with the patient. It could be numerous
10 things.
11 So part of the discipline can
12 be you need to take a boundaries course
13 and you need to take that documentation
14 to the Board and report back to the Board
15 to let us know what's going on.
16 Discipline, if there is substance abuse
17 involved they could say; you need to mest
18 with the Foundation, which isthe
19 organization that handles licenseesin
20 distress. So they can administer
21 disciplinethat way. Very rarely do we
22 issue areprimand, but reprimands can be
23 issued.
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1
2 Q. Andthey impose penalties as
3 listed in Section 95-410, that's aso
4 limited to, | see denial, suspension or
5 revocation. Okay.
6 So these are -- Section
7 17-95-409 are the circumstances under
8 which alicense may be revoked or not
9 issued; isthat correct?
10 A. Correct.
11 Q. And other typesof discipline
12 for other -- excuse me. Sorry. Strike
13 that.
14 Y ou talked about other kinds
15 of discipline, like requiring a doctor to
16 take aparticular kind of course about
17 boundaries. Wherein the act, if
18 anywhere, are those kinds of discipline
19 options enumerated?
20 A. That'sgoingto beinthe
21 code. | don't know exactly wherein the
22 code. | would have to do some research to
23 findit.
24 Q. Okay.Thenletmeask a
25 different way.

24 Q. If wecan go back to Exhibit
25 2, the Medical Practices Act, and turn to
Page 95
1 AMY E. EMBRY
2 Section 17-95-409, page 28.
3 A 28?
4 Q. Gotthat? If you'll read with
5 me (a)(1) says, "The Arkansas State
6 Medical Board may revoke an existing
7 license, impose penalties aslisted in

8 17-95-410 or refuse to issue alicensein
9 the event the holder or -- in the event
10 that holder or complainant, asthe case
11 may be, has committed any of the acts or
12 defenses defined in this section to be
13 unprofessional conduct.”
14 My first question is, isthis
15 the provision that defines the scope of
16 when the Board can discipline or the
17 circumstances under which the Board can
18 discipline alicensee?
19 A. Wédl, thisiswhen it may
20 revoke. This sayswhen it may revoke.
21 Q. Wadl,itsays--I'msorry. Go
22 ahead.
23  A. Thissection specificaly
24 relatesto revocation and refusal to
25 issuealicense.

Page 97
AMY E. EMBRY

So the Board has the ability
to deny, suspend or revoke alicense
based on the grounds listed in Section
17-95-409, correct?
A. Yes
Q. Andisit correct that the
8 Board has the authority to take other
9 action, like suspension of alicense?
10 A. Withinthissection, isthat
11 what you're asking?

NOoO o~ WNPE

12 Q. wdl, letmeaskit
13 differently.
14 Y ou've talked about suspension

15 and emergency suspension. Is that

16 something -- I'm sorry. Strike that. |
17 read it wrong.

18 Apart from denial, suspension
19 and revocation, are there other types of
20 discipline aBoard can impose?

21 A. Just off thetop of my head,

22 theones|'ve already mentioned. Usually
23 itis, you know, we want you to report
24 back, check in, you need to take these
25 coursesjust as arefresher. That's, off
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1 AMY E. EMBRY
2 thetop of my head, without having other
3 thingsin front of me, that'swhat | can
4 think of.
5 Q. Thank you. And focusing then
6 on suspension and revocation, itis
7 correct then that 17-95-409 are all of
8 the grounds for suspension or revocation
9 or denial of license?
10 A. Inthecode, yes. I'm goingto
11 haveto read through each one of these
12 individualy. There may be other issues
13 but | need to seeif it'sincluded in
14 there.
15 Q. Wieéll, let'slook at subsection
16 (2) of 17-95-409. It says-- and
17 actualy, before we look at that, just
18 because we've skipped around alittle
19 bit, going back to section (a)(1), it
20 says, "The Arkansas State Medical Board
21 may revoke an existing license, impose
22 penaltiesaslisted in Section 17-95-410

Page 98

Page 100
1 AMY E. EMBRY
2 A. They do have adefinition of
3 grossly negligent that they have as part
4 of their Board packet when considering
5 this. | do not haveit in front of me,
6 though.
7 Q. Whenyou say "part of their
8 Board packet when considering this", what
9 do you mean by that?
10 A. Wegivethemalist of
11 definitions so they'll understand what
12 suspension means; grossly negligent
13 they'll understand that; if we say
14 revoke, what does revoke mean. It'sjust
15 areference sheset, the reference sheets
16 of commonly used words.
17 Q. Anddoes"grossly negligent"
18 include departing from accepting
19 standards of medical care?
20 A. 1 wouldhavetolook at the
21 definition that they use. Again, | don't
22 have that with me.

23 or refusetoissue alicense in the event 23 Q. Okay. Isit based on
24 that the holder or applicant, as the case 24 community standards of care?
25 may be, has committed any of the actions 25 A. 1donot know.
Page 99 Page 101
1 AMY E. EMBRY 1 AMY E. EMBRY
2 or offenses defined in this section to be 2 Q. Okay.Canyou give examples of
3 unprofessional conduct." And if we look 3 some -- well, let me ask it differently.
4 at subsection Unprofessional Conduct, as 4 Since you've been with the

5 used in the Arkansas Medical Practices
6 Act, what the citations mean, and it
7 lists sections (A) through (S), correct?
8 A. Yes
9 Q. Sothoseareall practicesor
10 conduct deemed to be unprofessional
11 conduct under the Act; isthat correct?
12 A. Correct.
13 Q. Andarethereother places
14 where conduct may be deemed
15 unprofessional conduct, besideswhat'sin
16 this statute?
17  A. Tomy knowledge, yes,
18 everything islisted here.
19 Q. Okay.| haveafew questions
20 about just a couple of these provisions.
21 If you could look at
22 subsection (G), "grossly negligent or
23 ignorant malpractice", does the Board
24 have a standard for determining grossly
25 negligent or ignorant mal practice?

5 Board has anyone faced discipline based
6 on gross and ignorant -- grossly
7 negligent or ignorant malpractice?
8 A. Notthatl canrecal.
9 Q. Couldyoulook downto
10 subsection (S), the last one, it says,
11 "committing an ethical violation as
12 determined by the Board by rule.” Did |
13 read that right?
14 A. Yes
15 Q. Okay.Sol understand from
16 thisthe Board has authority under this
17 provision to determine ethical violations
18 or to enact rulesto identify what are
19 ethical violations; isthat correct?

20 A. Yes

21 Q. HastheBoard donethat?

22 A, Yes

23 Q. Canyoutell mewherethey've

24 donethat?
25 A. ltisRule--| don't want to
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Page 102
AMY E. EMBRY
say it wrong, I'm thinking it is 17 but |
need to make sure.
Q. Okay.
A. No. ItisRule32, Rule 32.
Q. Dol understand from previous
7 testimony that thiswas arule that was
8 enacted prior to you joining or becoming
9 employed by the Board?
10 A. Thatiscorrect.
11 Q. Okay.Isthistheonly rule
12 the Board has identifying ethical
13 violations?
14 A. Tomy knowledge, yes.
15 Q. Bytheway, | see sometimes
16 theterminology in these -- in the
17 regulations callsit aregulation and
18 sometimesit callsit arule. Isthere
19 any difference?
20 A. Itwasin 2019 thelegislature
21 said we had to change everything that
22 says'regulation” to "rule", that was
23 statewide, al agencies. Sowe arein the
24 process of updating everything. So
25 anything that says "regulation" would be

OO~ WNE

1

2 ethical violations by the Board; isthat
3 correct?

4

5 yes.

6
7
8
9
10

11 the universe of ethical violations for

12
13
14
15
16
17
18
19
20
21
22
23
24

25 to notify a patient that they have an

Page 104
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A. Thatiscorrect for thisrule,

Q. Arethere other rulesthat
address ethical violations that the Board
has promul gated?

A. Not to my knowledge.

Q. Sotoyour knowledge, thisis

physicians?

A. Yes

Q. Okay. If we can just fairly
briefly go through them, subsection (a)
is about improper sexual contact or
relationship with patients; isthat
correct?

A. Yes

Q. Section (b) isabout physician
disclosing confidential information about
apatient, correct?

A. Yes

Q. Section (c) isabout failing

Page 103
1 AMY E. EMBRY
2 changed to "rule". That isthe only
3 difference.
4 Q. Okay. But the content won't be
5 changed, just the name --
6 A. Justthename.
7 Q. --thatthey would beal
8 rules. Okay.
9 Let'slook at Regulation 32
10 that | suppose will soon be referred to
11 asRule 32; isthat correct?
12 A. Yes
13 Q. Itsays, "Pursuantto Act 1178
14 of the 87th General Assembly the Arkansas
15 State Medical Board determines that the
16 following conduct is an ethical
17 violation." Andinthat regulation it
18 lists subsections (@) through (e),
19 correct?
20 A. Yes
21 Q. Sotheseareenumerated
22 examples of -- strike that.
23 The conduct listed in
24 subsections (@) through (€) are the only
25 things that are deemed unethical or

NOoO o~ WNPE

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 105
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ownership in afacility or service?

A. Yes

Q. AnNd (d) issexua harassment
by the physician; isthat correct?

A. Yes

Q. And(e)isalicensed
physician grossly overutilizing or
ordering or performing tests or
procedures on a patient when that may
result in harm to the patient; is that
correct?

A. Yes

Q. Sothat'sthe universe of
ethical violations for physicians; is
that correct?

A. Yes

MS. COOPER: I'd like to mark
as Exhibit -- sorry -- 5what is
tab 5.

(Exhibit 5, Arkansas State
House Bill 1718 was received and
marked on this date for
identification.)

MS. LAND: It haspulled up on
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Page 106
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2  my screen.
3 MS. COOPER: Thank you.
4 Q. Justfortherecord, I'm going

5 to say thisis Section 20-6-201 of

6 Arkansas Statutes.

7 Areyou familiar with this

8 statute?

9 A. lam. It'sbeenawhilesince
10 I'veread it.
11 Q. I|wouldliketo cal your
12 attention to a particular part of this
13 statute but if you need to read more we
14 can taketimeto do that.
15 I'm going to, instead of
16 taking your time, why don't | look for
17 therelevant provision. Let's put that
18 to the side and we'll come back to that.
19 So we talked earlier about the
20 provision inthe Medical Practices Act
21 about unprofessional conduct. And that
22 one of the examples of unprofessional
23 conduct was an ethical violation as
24 determined by the Board by rule, correct?

1
2
3

AMY E. EMBRY

A. Yes. Yes, they could.
Q. Soanything that involvesa
4 complaint by someone in the public
5 aleging that a doctor isengaging in
6 harmful conduct could be investigated by

7 the Board?

8
9

A. Yes. It could be, yes.
Q. Andwould the Board need to
10 determine that the doctor violated any of
11 those provisions that were defined as

12 unprofessional conduct subsections (A)
13 through (S) or an ethical violation under
14 Regulation 32 to take action against a

15 licensee?

16

20 Q. Andtorevoke--let meask it
21 differently.
22 To revoke or suspend alicense

23 would it have to be "unprofessional
24 conduct" under the statute we discussed?

A. They would need to determine
17 if there had been any violation in any
18 part of the Medical Practices Act,

19 whether it'sin code or in therule.

Page 108

Practices Act; do you remember that?
A. Yes
Q. And then one of those
9 provisions for unprofessional conduct was
10 defined as unethical conduct or
11 violations as determined by the Board by
12 rule; isthat correct?
13 A. Yes
14 Q. SowhatI'mtryingto
15 understand isif there were a complaint
16 about a doctor engaging in conduct that
17 was considered harmful by the complainant
18 but it didn't fall under any of the
19 categoriesin the unprofessional conduct
20 statute (A) through (S), and wasn't
21 considered an ethical violation under
22 Regulation 32, isthat something the
23 Board could investigate and potentially
24 address?
25 MS. LAND: Objection to form.

25 A. Couldyou repeat that? 25 A. Idon'tknow if it'slimited
Page 107 Page 109
1 AMY E. EMBRY 1 AMY E. EMBRY
2 Q. Right. That one of the -- we 2 just to that, arevocation. | would have
3 talked earlier about the definition of 3 to do some research on that one.
4 unprofessiona conduct with subsections 4 Q. Okay.
5 (A) through (S) in the Arkansas Medical 5 A. Butif--1can't--1can't
6
7
8

6 answer truthfully to that.

7

Q.

I'm just trying to think of --
8 for example, somebody says; | went to a
9 surgeon and the surgeon did this
10 treatment that |eft me disfigured, would
11 that potentially be a basisto suspend a

12 license?

13

A. They would have to research,
14 they would have to do an investigation,
15 unless there was an immediate threat to

16 the public.

17

Q.

If we can look at the Medical

18 Practices Act, Exhibit 2, Section

19 17-95-410. Can we look at subsection
20 (e)(1), and when you have that let me

21 know, it's on page 29.

22
23
24
25

o >0 >

What subsection?
(e)(1).

Okay.

So it says here, "At the
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Page 110
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2 conclusion of the hearing the Board shall
3 first decide whether the accused is
4 guilty of the charges against him or her
5 and then decide on the appropriate
6 disciplinary action; subsection (2), If
7 the accused is not guilty the Board shall
8 dismissthe charges; subsection (3), If
9 the accused is found guilty the Board may
10 do one or more of the following; (a)
11 revoke hisor her license; (b) suspend
12 hisor her license not to exceed one
13 year; (c) issue areprimand; (d) issuea
14 probation alowing the licensee to
15 continue practicing under terms and
16 conditions found to bein the best
17 interests of the accused and the general
18 public; or (e) levy afine up to $1,000
19 under the Arkansas Medical Practices Act
20 and collect out-of-pocket costs of
21 investigation incurred by the Board to
22 conduct the disciplinary hearing."
23 Those are al forms of
24 discipline that the Board can impose if a
25 doctor isfound to bein violation of the

Page 112
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call consent orders, meaning you're
allowed to practice aslong asyou do A,
B and C.
Q. That'scalled a consent order?
A. Yes That'salegal document.

7 Asfar asimpose aprobation, I'm

8 thinking that's what that is.

9 Q. Andcanyou tell me examples
10 of some of those? You called it a
11 consent order?
12 A. Yes
13 Q. What kinds of conditions are
14 required? Y ou can continue practicing if
15 you do A, B or C, what kinds of
16 conditions?
17  A. Just some off thetop of my
18 head, if it is a substance abuse issue,
19 they're allowed to practice aslong as
20 they'rein compliance with their contract
21 with the Arkansas Medical Foundation who
22 monitors distressed physicians licensed
23 by our Board. It could also be that they
24 haveto complete these coursesin a
25 certain timeframe and present it to the

OO~ WNE

Page 111
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Medical Practices Act?
A. Yes
Q. Arethere other discipline
options besides those?
A. Aswediscussed earlier, you
7 know, if there's no action taken against
8 thelicense they can say prescribing
9 courses, they need you to meet with
10 so-and-so or whatever. But if thisis--
11 if thereisan actual -- an actual -- I'm
12 sorry -- an actual action against the
13 license.
14 Q. Okay.Andfocusinginon
15 subsection (3)(d) that we looked at it
16 says, "The Board can impose a probation
17 alowing the licensee to continue
18 practicing under terms and conditions
19 found to bein the best interests of the
20 accused and the general public”. Iswhat
21 you just described an example of that,
22 you know, a course on anything that you
23 thought the doctor needed?
24  A. Imposing aprobation, I'm
25 wondering if this can refer to what we

OO~ WNE

Page 113
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2 Board member, the Board as awhole, and
3 -- | mean, that gives you some ideas,
4 that there are certain stipulations that
5 they must adhere to in order to continue
6 practicing.
7 Q. Istheresomething called a
8 restricted license?
9 A. No.Wedonot havea
10 restricted license.
11 Q. Youjust havethe consent
12 order that saysyouneedtodo X, Y or Z
13 to continue practicing?
14 A. Right.
15 Q. Butevenwith, say, issues
16 concerning, you know, prescription of
17 drugs improperly there couldn't be a
18 consent order that says you can continue
19 practicing but you can't prescribe drugs?
20 Could that be something?
21 A. Sure Itcouldbeinthe
22 consent order, yes.
23 Q. Hasthe Board ever done that?
24 A. lcantrecal. Wevehad a
25 lot of consent orders, so | would have to
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Page 114
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2 look at that.
3 Q. Sooneexampleyou gave was
4 involving substance abuse. Have there
5 ever been consent ordersthat do relate
6 to prescription practices?
7 A. Yes
8 Q. What kinds of consent orders?
9 A. Itcould be, for example, if
10 the complaint was the physician or
11 whomever was overprescribing, that part
12 of the consent orders, if the Board chose
13 to do so, they could say, you know,
14 continue practicing but you must
15 surrender your DEA license.
16 Q. AndwhatisaDEA license?
17  A. Drugenforcement, so you can
18 prescribe controlled substances.
19 Q. Sothedoctor could continue
20 practicing but couldn't prescribe

Page 116
1 AMY E. EMBRY
2 A. Itwasdiscussed earlier, it
3 wasthe rule about the cosmetic
4 procedures and that's the one that | have
5 sincel have been at the Board that |
6 know about.
7 Q. Andthat wasaruleto ban
8 certain procedures across the board or
9 prohibit them from being provided at all?
10 A. Itwastosay who could
11 provide those services, not prohibit.
12 Q. Soletmeaskit differently.
13 Has the Board ever promulgated
14 arulethat prohibits anyone from
15 performing a particular service or
16 medical treatment?
17  A. Nottomy knowledge, no.
18 Q. Butitcouldif that cameto
19 its attention that there was a harmful
20 treatment going around?

21 controlled substances? 21 A. Yes.
22 A. Correct. 22 Q. HastheBoard ever considered
23 Q. Isthereever monitoring as 23 prohibiting atreatment across the board?
24 part of the consent order, monitoring by 24  A. Nottomy knowledge, no.
25 the Board? 25 Q. | wantto switch gears away
Page 115 Page 117
1 AMY E. EMBRY 1 AMY E. EMBRY
2 A. Thereismonitoring, but we 2 from the process, the Board's process.
3 would gather that information from other 3 When the legislature passes

4 sections. For example, as| discussed
5 earlier, the PDMP isthe Prescription
6 Drug Monitoring Program, we can request a
7 report from that program to show what
8 physician or licensee prescribed to
9 whomever whenever. So we could use that
10 as-- to give you an example.
11 Q. Andwhenthedecisionismade
12 to impose discipline, whether suspension
13 or revocation or something else, is that
14 amagjority vote by the Board?
15 A. Yes
16 Q. IftheBoardlearnedthat a
17 doctor were using atreatment that is
18 unsafe, could the Board issue arule
19 prohibiting the use of that treatment?

20 A. They could. They could draft a
21 ruleand put it through the promulgation
22 process.

23 Q. Hasit ever donethat?

24 A. Yes

25 Q. Tédl meabout that.

4 |aws concerning the regulation of
5 medicineg, is the Board consulted about
6 legislation of that nature?
7 A. Sometimes.
8 Q. Canyou tel meexamples of
9 when it has been consulted?
10 A. Most recently they were
11 considering licensing another healthcare
12 provider and they consulted with the
13 Board. They had abill that was
14 introduced and they said if we went
15 forward with this bill what would need to
16 be done. We went with them and went
17 through that process.
18 Q. I'msorry. | may not have
19 understood. Y ou said "they" meaning the
20 legislature were considering licensing a
21 healthcare provider?
22 A. Correct.
23 Q. ldidn'tredizethe
24 legidature licenses healthcare
25 providers. What do you mean by that?
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Page 118

1 AMY E. EMBRY
2 A. They put forward abill to
3 license naturopathic physicians.
4 Q. |see. Notaparticular
5 provider but a category of providers?
6 A. Correct. Correct.
7 Q. Sotherewasabhill tolicense

8 -- I'm sorry, what did you call the

9 category?
10 A. Naturopathic.
11 Q. Naturopathic physicians. And
12 the legidature consulted with the Board
13 about what sorts of issues the --
14 A. They would say if we decided
15 to license, how would your office handle
16 thisif we put it underneath your Board?
17 And we told them when you're drafting the
18 bhill thisishow our licensure processis
19 set up now, so if you do move forward
20 with this bill we would ask you to
21 consider X, Y or Z.
22 Q. WastheBoard asked itsview
23 on whether that was agood ideato

Page 120
1 AMY E. EMBRY
2 naturopaths, that stuck out in my mind.
3 Q. Andsinceyou've been the
4 Executive Director have there been any
5 billsthat actually were passed
6 concerning the regulation of medicine?
7 A. Yes
8 Q. Whichones?
9 A. Wadl, I don't havethe
10 documentsin front of me, but 2021 was a
11 very active session and | do know that
12 the Act 626 that we're here about today,
13 that was passed, that would affect the
14 Medical Practices Act. There was also,
15 that affected the Board directly, is that
16 they changed that physicians could renew
17 for two years rather than one year, they
18 put that into law.
19 | don't have my list in front
20 of me. That's a couple of them.
21 Q. Didthelegidature consult
22 with the Board about the rule or hill
23 about physicians renewing for two years?

24 license naturopathic physicians? 24 A. No.
25 A. Inthatinstance, no. 25 Q. Andwhenyou said before that,
Page 119 Page 121
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1
2 Q. Arethereany other examples
3 where you think that the legislature
4 consulted with the Board about a bill?
5 A. There may have been. The one
6 that | gave earlier, that's the one that
7 actually required a sit-down meeting but
8 it'svery common for the legislature to
9 ask for statistics or information before
10 they draft a bill.
11 Itis-- to my knowledge, it
12 isnot required for the legidlature to do
13 that and it has not done on any -- any
14 and all bills that would affect our
15 licensees.
16 Q. Sinceyou've been with the
17 Board or since you've been Executive
18 Director, are there other examples
19 besides the naturopathic physician
20 licensing measure that the legislature
21 consulted with the Board about?
22  A. Letmethink onthat for a
23 minute. There may have been. | just
24 can't think of any off the top of my
25 head. | just remember that one about the

2 referring to the naturopathic physician
3 bill, that the legidature consulted with
4 the Board, who in the legislature did
5 that?
6 A. I|don'thavemy notesin front
7 of mebut it was one representative and |
8 believe one senator and | believe they
9 were the sponsor and co-sponsors of the
10 bill so they met -- it was during the
11 pandemic, so it was via Zoom.
12 Q. Soisthat something that has
13 happened in other situations that the
14 sponsors of abill would consult with the
15 Board about a bill?
16  A. It could happen, yes, that
17 could happen.
18 Q. Havetherebeenany
19 significant bills concerning the
20 regulation of medicine where the
21 legislature did not consult with the
22 Board?
23 MS. LAND: Object to form.
24  A. 1 wouldhaveto say yes. |
25 don't know what they are, but at some
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Page 122 Page 124
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2 point, yes. 2 the one who answered those questions to
3 Q. Thatthere aretimesthat the 3 provide the information they were
4 |egislature does not consult with the 4 seeking?
5 Board? 5 A. Yes Becausein that instance
6 A. Correct. 6 for the naturopathic it was specifically
7 Q. Isittypical that they do 7 licensing questions and that would come
8 consult with the Board when it's a matter 8 from the Board staff.
9 of medical regulation? 9 Q. SotheBoard staff would
10 A. Inmy opinion, | wouldn't say 10 typically provide the information that
11 typical. 11 thelegidators are seeking regarding a
12 Q. Sometimes yes, sometimes no? 12 hill?
13 A. Correct. 13  A. Yes.
14 Q. Andwhen they consult with the 14 Q. Itwould not go tothe Board
15 Board, who on the Board do they consult 15 members?
16 with? 16  A. Onlyifitissomething that
17  A. Itwould come through the 17 the Board needsto consider before
18 office. So they could speak to me, they 18 returning that. For example, as| used in
19 could speak to amember of my staff. They 19 that example, the licensing practices,
20 could also reach out because we're under 20 the Board would -- the licensing
21 the Department of Health, it may come 21 practices are what they are, the staff
22 through the Department of Health. It 22 could answer that. But if they are
23 would be direct contact or it could be 23 asking; we want your input from a
24 indirect contact. 24 physician point of view, or something
25 Q. Sointheexampleyou gave 25 like that, we would either ask them to
Page 123 Page 125
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2 about the naturopathic physicians, did 2 draft something that we would present to
3 that come through you? 3 the Board or they could come and address
4 A. Yes itdid, yes. 4 the Board at the next board meeting.
5 Q. Andyousad it wasthe 5 Q. Andhavelegidatorsever come
6 sponsors of the bill that reached out? 6 to address the Board on questions about
7 A. Fromwhat | can recollect, 7 which they wanted input?
8 without anything in front of me, yes. 8 A. I'mtryingtorecall. Since
9 Q. Andthendo you then connect 9 I've been Director, no.
10 thelegidators with members of the Board 10 Q. Butdoyouknow if that's been
11 or do you just talk to them yourself? 11 donein the past?
12 A. No.Wedo not do that at the 12 A. I'mnot sure. I'm not sure.
13 Board. We do not connect them unlessit's 13 Q. Andyou said they could put,
14 specifically requested by the legislator 14 thelegidlators could put questionsin
15 or Department of Health or anything like 15 writing for the Board; isthat correct?
16 that, no. 16 A. Yes
17 Q. SowhentheBoard gaveinput 17 Q. Hasthat ever been done?
18 tothelegidature -- legidators, | 18 A. Notsincel've been Director.
19 should say, in what format did that come? 19 Q. Beforethat?
20 A. For? 20 A. Idon'tknow.
21 Q. Letmeaskit differently. 21 Q. Okay.But | understand you to
22 | understood you to be saying 22 besaying that if it were aquestion
23 that these legislators asked for the view 23 about wanting input from the Board on a
24 of the Board with respect to some 24 matter of practice of medicine, that you
25 guestions related to the bill. Were you 25 would take that to the Board, not answer
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it by staff alone?
A. Correct.
Q. Okay.

A. The staff handles what the
staff can handle. The rest goes to the
Board.

Q. Okay. Wetaked earlier about

9 prescription of opioidsand I'd liketo
10 look at Section 17-95-701 of the Medical
11 PracticesAct. Andthisistitled --

12 subchapter (7) istitled Chronic

13 Intractable -- Chronic Intractable Pain
14 Treatment Act, correct?

15 A. Yes

16 Q. Andisthisthe provision of
17 the Medical Practices Act that governs
18 prescriptions for painkillers?

19 A. Yes

20 Q. And]I think you touched on it
21 inthe past. Has overprescription of
22 opioids been a problem in Arkansas?

O~NO O WN P
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2 Q. "Thetreatment of pain with
3 dangerous drugs and controlled substances
4 isalegitimate medical practice when
5 donein the usua course of medical
6 practice", that provision? I'm reading
7 just aportion of it just to make sure
8 we're on the same page; is that correct?
9 A. Yes
10 Q. Andthisregulation, wasthis
11 dl dictated by statute or did the Board
12 develop any of this?
13  A. Thiswasbefore my time, but
14 from what | understand, this was at the
15 request of the legidature.
16 Q. Not by astatute but
17 legidlators requesting it?
18 A. Correct. Thatismy
19 understanding.
20 Q. If wecango back to
21 subchapter 7 of the Medical Practices Act
22 that's on page 34, and if we look at

23 A. Yes. 23 subsection (c)(1) it says, "In lieu of a
24 Q. Hasit caused harm to the 24 finding of gross and ignorant malpractice
25 public? 25 the Board after a hearing may
Page 127 Page 129
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2 A. Yes 2 incrementally impose sanctions as
3 Q. Whatkind of harms? 3 follows: (a) monitor prescribing habits
4 A. Addiction. 4 of the physician not to exceed six
5 Q. Andthere have been complaints 5 months; (b) require that the decision to
6 to the Board about doctors 6 voluntarily surrender his or her United
7 overprescribing opioids; isthat correct? 7 States Drug Enforcement Agency license to
8 A. Yes 8 the Board for a specified period of time
9 Q. DidtheBoard enact 9 not to exceed three months; (c¢) suspend

10 regulations to address overprescription
11 of opioids?

12 A. Yes 28

13 Q. Okay. Andthat oneiswhich
14 one, | think we talked about it, but --

15 A. It'sRule28.

16 Q. Thank you. You said 2.8?

17  A. No. I'mwrong about that. I'm
18 sorry.

19 Q. I'mnotfinding it there.

20 A. ltis--it'sin Regulation 2,

21 Regulation 2 has quite a bit to it, and
22 if youlook at 6 (a) and (b).

23 Q. Yousad subsection 6 of

24 Regulation 2?

25 A. Correct.

10 the physician's license, stay the

11 suspension and require monitoring of
12 prescribing habits; (d) revoke the

13 physician's license, stay revocation and
14 require monitoring of the physician's
15 prescribing habits for a specified time;
16 and (e) revoke the physician's license
17 for serious violations of statutes and

18 regulations.”

19 Arethese al steps the Board

20 cantake if adoctor isfound to violate
21 the provisions regarding prescription of
22 pain medication?

23 A, Yes

24 Q. AndtheBoard hasaPain

25 Management Review Committee to review
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2 complaints of overprescription of main 2 causing to the public?

3 medications; isthat right? 3 A. [|donotknow.

4 A. Yes 4 Q. Youdo not know. Okay.

5 Q. Andhavedoctorsfaced 5 That's never been proposed as

6 discipline due to improper prescription 6 aregulation by the Board?

7 of opioids? 7 A. Not since |'ve been Director,

8 A. Yes 8 no.

9 Q. Canyou say approximately how 9 Q. Doyouknow why they did not
10 many, since you've been ED? 10 do that?
11  A. Nottruthfully. | honestly 11  A. | have no knowledge about
12 could not give an honest number on that. 12 that. Thiswas before | was there.
13 It has occurred. 13 Q. Okay.Canwelook at
14 Q. Doyouknow if it's more than 14 Regulation 27? Thisisthe provision,
15 207 15 "Informed consent for gastric bypass
16 A. Sincel'vebeen Director, no, 16 surgery." Okay?
17 it's not more than 20. 17 A. A-hum.
18 Q. Okay. Butit's happened? 18 Q. Dol understand correctly from
19 A. Yes 19 thisthat the Board has established
20 Q. Didany of them have 20 requirements for the informed consent
21 monitoring or surrender of DEA license as 21 process before a doctor can perform
22 adiscipline that was imposed? 22 gastric bypass surgery?
23  A. Describe "monitoring”? 23 A, Yes
24 Q. Wadl, I'mjust reading what it 24 Q. Andisthisaregulation that
25 saysthere; "monitoring prescribing 25 was mandated by statute?
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2 habits up to six months."
3 A. Yes They canbereferredto
4 the Pain Management Review Committee and
5 it could be that we want an MP run every
6 month for the next six months.
7 Q. Andsome doctors have had
8 their DEA license revoked or they've had
9 to surrender it, | should say?
10 A. Wecannot revoke a DEA
11 license.
12 Q. Butyou canrequirethem to
13 surrender it as a condition to continuing
14 to practice?

15 A. Yes, if that'swhat the Board
16 decides.

17 Q. Andhasthat happened?

18 A. Yes

19 Q. Didtheseactions serveto

20 protect the public from harmful conduct
21 by these doctors?

22 A. Yes

23 Q. DidtheBoard consider just

24 prohibiting the use of opioids

25 altogether, given the harm they were

AMY E. EMBRY

A. Yes. Actualy, by Act 1356.

Q. Okay. And did the Board
develop any part of the regulation or was
it all specified by statute?

A. | donot know. | would have to
look at the document.

Q. Andinlooking at this| see

9 it says here, "Pursuant to Act 1356 of
10 the 84th General Assembly of 2003 all
11 physicians of the State prior to
12 performing gastric bypass surgery, also
13 known as open or |aparoscopic Roux-en-Y,
14 will have the patient signs an informed
15 patient consent form acknowledging they
16 have been told information about the
17 various complications that can result
18 from the surgery. The complications and
19 information the patient must be informed
20 of areasfollows:" Did | read that

O~NO O WN P

21 correctly?
22 A, Yes
23 Q. Andthenitlists(a) through

24 (i) as complications that patients must
25 beinformed of, correct?
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A. It'sactualy A through M.

Q. Oh, sorry. Itis A through M.
And then some of those provisions have
subsections, correct?

A. Yes

Q. Okay. So, for example,

8 subsection | says, "The following

9 surgical complications may arise”, and it
10 lists 33 potential complications,
11 correct?
12 A. Yes
13 Q. Andthenthere are a series of
14 nutritional complications, four of those,
15 correct, under J?
16 A. Yes
17 Q. And psychiatric complications
18 under K include 4, psychiatric
19 complication, correct?
20 A. Yes
21 Q. AndthenlL listsitems1
22 through 22 as additional complications,

NOoO o~ WNPE
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that documentation.

Q. Okay.

A. Butitispossibleit came
directly from the Act.

Q. Okay. And do these provisions
7 that lay out requirements for informed
8 consent for gastric bypass protect the
9 public from harm?

OO~ WNE

10 A. My bedlief isyes.
11 Q. Andhow isthat?
12 A. Widl, it'sinformation to the

13 patient, they need to be made aware of
14 these complications.

15 Q. DidtheBoard ever discuss

16 prohibiting gastric bypass surgery?

17 A. | donot know.

18 Q. Okay. Doesthe Board prohibit
19 any -- | think | asked aversion of this
20 question before but | want to make sure |
21 understand. Does the Board prohibit any
22 medical treatment across the Board?

23 correct? 23 A. No.
24 A. Yes 24 Q. AndhastheBoard ever
25 Q. Andthen M identifies 25 considered, to your knowledge, a proposal
Page 135 Page 137
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2 pregnancy complications, correct? 2 to prohibit a particular medical
3 A. Yes 3 treatment across the Board?

4 Q. Andthen going back to Section

5 E says, "There is no guarantee of weight

6 loss or long-term weight management as a
7 result of getting surgery.” Did | read

8 that right?
9 A. Yes.
10 Q. Okay.AndthenF, alifetime

11 of followup medical careisrequired; is
12 that correct?

13 A. Yes

14 Q. Sotheseareall provisions

15 that doctors have to inform patients

16 about, complications and risks that the
17 doctors have to inform patients about
18 before performing gastric bypass surgery,
19 correct?

20 A. Yes

21 Q. Now, how did the Board

22 identify all of these complications?

23 A. 1donotknow. | wasnot at

24 the Board when this was created and

25 promulgated. So | would have to look at

4  A. Nottomy knowledge, no.
5 Q. Hasany member of the Board
6 proposed aregulation that would prohibit
7 aparticular medical treatment across the
8 Board?
9 A. Notsincel'vebeenthe
10 Director, no.
11 Q. Okay.Areyou aware of, asthe
12 Director of the Board, of any State
13 statutes that prohibit a particular
14 medical treatment?
15 A. Theonly onethat | am aware
16 of isthe one that we're here today to
17 discuss, Act 626.
18 Q. Yourenot awareof any
19 others?
20 A. No, | amnot.
21 Q. Now, isoff-label use of drugs
22 permitted in Arkansas?

23 A, Yes
24 Q. Isitcommon?
25 A. Yes | wouldsay so, yes.
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2 Q. And! understand that the 2 Q. Andjust stepping back, |
3 State allows off-label use of 3 understand that you're -- well, let me
4 hydroxychloroquineto treat COVID; is 4 ask you differently.
5 that correct? 5 What is the relationship
6 MS. LAND: Objection to 6 between the Arkansas State Medical Board
7  relevance. You can answer. 7 and the Department of Health?
8 A. Itdoesnot prohibitit. 8 A. Wearewithin the Department
9 MS. COOPER: Canwe mark as 9 of Health. The State Medical Board isan
10  Exhibit 6, tab 8? 10 agency or subsection or whatever you want
11 (Exhibit 6, Guidance For the 11 to call it of the Department of Health.
12 Use of Hydroxychloroquine and 12 Q. Okay. Thank you.
13 Chloroguine For the Treatment of 13 And if we can just read along
14  COVID 19 wasreceived and marked on 14 together, sinceit's pretty short, it
15 thisdatefor identification.) 15 says, "On June 15, 2020 the Food and Drug
16 MS. COOPER: Amanda, do you 16 Administration, FDA, revoked the
17  haveitup? 17 emergency use authorization, EUA, for the
18 MS. LAND: Ledlie, itisnot 18 use of chloroquine, CQ, and
19  loading for me. 19 hydroxychloroquine, HCQ, to treat COVID
20 MR. RICHARDSON: One moment. 20 19 after concluding it was 'no longer
21  That should be available to you 21 reasonableto believe that oral
22  now. 22 formulations of HCQ and CQ may be
23 MS. LAND: Yes, | haveit. 23 effectivein treating COVID 19, nor isit
24 MS. COOPER: Grest. 24 reasonable to believe that the known and
25 Q. Fortherecord, I'll just 25 potential benefits of these products
Page 139 Page 141
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2 state that the document is called

3 Guidance For the Use of

4 Hydroxychloroquine and Chloroquine For
5 the Treatment of COVID 19, dated July 29,
6 2020 from the Arkansas Department of

7 Health.

8 Have you ever seen this
9 before, Ms. Embry?
10 A. Yes
11 Q. Whendidyou seeit?
12 A. Whenitwasreleased back in
13 2020.
14 Q. Andwhy wasthis-- why did

15 you seeit? How did you come to seeit?
16 A. Itwassentout by the

17 Department of Health to all of its

18 sub-agencies and sections. It was also on
19 their website.

20 Q. DidtheBoard haveany rolein
21 the creation of this guidance?

22 A. No.

23 Q. That wasdone by the

24 Department of Health?

25 A. Tomy knowledge, yes.

2 outweigh their known and potential
3 risks.' The latter included serious
4 adverse events. Based on this
5 information, the Arkansas Department of
6 Health, ADH, updated its guidance related
7 to HCQ and CQ indicating that their use
8 for treatment of COVID 19 should be
9 avoided in both outpatient and
10 hospitalized settings, but could be
11 administered prescribed and dispensed for
12 FDA medica supervision of apatient's
13 healthcare provider. Unapproved use,
14 i.e., off-label use, of these medications
15 isleft to the discretion of individual
16 clinicians and their patients. However,
17 the ADH wants clinicians to be aware that
18 coadministration of HCQ or CQ with
19 remdesivir and MEUA, approved medication
20 for treatment of COVID 19, is not
21 recommended based on data showing an
22 antagonistic effect of these medications
23 on the antiviral activity of remdesivir."
24 Did | read that reasonably
25 okay?
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A. Yes
Q. Degpite some of the big words.
So you said you were familiar
with this guidance, correct?
A. Yes
Q. Wasthe Board consulted in any
8 way about this guidance?
9 A. Thiswasnearly two years ago
10 but my recollection right now is no, they
11 were not consulted.
12 Q. Okay. Didthe Board have any
13 conversations about this guidance?
14  A. Notthatl canrecdl. | would
15 need to go back and look at meetings.
16 It'sbeen years.
17 Q. Didyou have any conversation
18 with Board members or Board have about
19 this guidance?

NOoO o~ WNPE

20 A. No.

21 Q. Didyou hear any conversations
22 from Board staff or Board members about
23 it?

24 A. No.

25 Q. Sol understand here that the

Page 144
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2  chancewe can take abreak? I've
3 gottochangeacard and I'm
4  getting pretty close.
5 MS. COOPER: Sure. We can take
6  abreak now. How much time do you
7  need?
8 VIDEOGRAPHER: We are off the
9  recordat 12:56 p.m.
10 (Recess istaken.)
11 VIDEOGRAPHER: We are back on
12 therecord at 1:50 p.m.
13 Q. Thank you. Welcome back.
14 Y ou mentioned earlier an issue

15 with some doctors or adoctor at ajail

16 prescribing Ivermectin for COVID. Did |
17 say that right?

18 A. Yes

19 Q. Okay.And I think you

20 mentioned there were a number of

21 complaints about that use of Ivermectin;
22 isthat right?

Page 143
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2 Department of Health isalowing
3 off-label use of hydroxychloroquine to
4 treatment COVID despite the State's
5 awareness of the lack of evidence of
6 effectiveness plus serious risks of use,
7 correct?
8 A. Repeat that question.
9 Q. Yes |understand from here
10 the Stateis -- the Department of Health
11 isallowing the off-label use of
12 hydroxychloroquineto treat COVID despite
13 the State's awareness of the lack of
14 evidence of effectivenessfor this
15 purpose and the serious risks of using
16 it; isthat correct?
17 A. According to this document, it
18 saysit'salowing the decision to be
19 left to theindividual clinicians and
20 their patients.
21 Q. Okay.Andthisisnot
22 something the Board considered weighing
23 inon?
24  A. Notthat | canrecal.
25 VIDEOGRAPHER: Istherea

23 A, Yes
24 Q. Andwasital against the
25 same doctor or multiple doctors?
Page 145
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2 A. Inthatinstanceit wasthe

3 same doctor.
4 Q. Andsol understand that there
5 were multiple complaints against this
6 doctor and am | right that there was a
7 determination that no action was taken at
8 some point by the Board with respect to
9 the complaint against this doctor for
10 prescribing Ivermectin for COVID?
11  A. Thisoneisdtill open, sol
12 cannot say that nothing has been done.
13 Q. Okay. Sowhenyou say "this
14 oneisstill open" and maybe | may be
15 misspeaking here, but if thereis
16 muiltiple complaints about one doctor,
17 then they get joined together as one
18 investigation or are they separate
19 investigations?
20 A. ltcould. It dependson the
21 nature of the complaint aswell.
22 Q. Andinthiscasewiththe
23 doctor prescribing Ivermectin, isthere
24 one process only or have there been more
25 than one processin investigating these
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2 complaints?
3 A. |think wedid group this one

4 into oneinvestigation.
5 Q. SotheBoard never reached any
6 conclusion with respect to this-- any
7 complaint against this doctor?
8 A. Itisdtill ongoing.
9 Q. Anditnever took acomplaint
10 for "information only" at any stage?
11  A. They may have taken some for
12 "information only".
13 Q. Whenyou say "some", some
14 complaints against this doctor?
15 A. Yes So, for example, let's
16 say ten complaints were received. All ten
17 complaints would be presented to the
18 Board individually as separate
19 complaints. Some complaints may say we
20 need to look into this one further, we
21 need to do an investigation, whatever
22 they decide. There may be another
23 complaint to say, no, there was no
24 violation, from what we have found there
25 isno violation of the Medical Practices

Page 148
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2 but maybe you can help me cut to the

3 chase here.

4 Was there ever one where the

5 Board heard the complaint, had a hearing

6 and determined that even though the

7 doctor was found to have prescribed

8 Ivermectin to treat COVID, that it was

9 not aviolation of the Medical Practices
10 Act?
11  A. No. There hasnot been
12 anything like that.
13 Q. Okay.HastheBoard considered
14 passing any regulation prohibiting the
15 use of Ivermectin for COVID?

16 A. No.

17 Q. It'snot been proposed by

18 anybody?

19 A. I'msorry. Could you repeat
20 that?

21 Q. Ithasn't been proposed by
22 anybody?

23 A. Nottomy knowledge.

24 Q. Okay.lsinformed consent a

25 requirement for medical treatments

Page 147
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2 Act and thisoneis closed.
3 Q. Sowiththeselvermectin
4 complaints, some of them have been
5 closed?
6 A. Yes
7 Q. Andwasthat based ona
8 determination in those complaints there
9 wasn't aviolation of the Medical
10 Practices Act?
11 A. Yes
12 Q. Anddoesthat meaninthose
13 situations the Board determined that
14 Ivermectin had not been prescribed to
15 treat COVID in those cases?
16 A. Itwould depend on what that
17 particular complaint was. If it wasa
18 complaint about Ivermectin and they took
19 it as no violation, then that's it but |
20 would have to go back and review every
21 single one of those to seeif it was
22 specifically Ivermectin.
23 Q. Wasthere ever acomplaint --
24 and | know | could go review al the
25 board meetings and look at this myself,

Page 149
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generdly in Arkansas?

A. Could you repeat that?

Q. Let merepeat that. Areyou
having trouble hearing me?

A. | think you were just breaking
up on that question.

Q. Okay. I'll repest it.

Isinformed consent a

10 requirement for medical treatment in
11 Arkansas?
12 A. | would have to check the code
13 but | do know we have some regulations
14 for informed consent, abortion, gastric
15 bypassand | do know on certain instances
16 you do have to have a consent form to
17 treat certain patients. For all of them,
18 I'm not sure about.
19 Q. IstheBoard aware of the
20 Gender Spectrum Clinic at Arkansas
21 Children's Hospital ?
22  A. |can'tanswer for al the
23 Board members, so | don't know if they're
24 aware of it or not.
25 Q. ButtheBoard, itsdlf, hasthe

O©oOO~NOOTD,WNPE
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Board had any information provided to the
Board that made it aware of the Arkansas
Children's Hospital Gender Spectrum
Clinic?
A. Not to my knowledge, no.
Q. DidtheBoard ever have any
8 discussions about the Gender Spectrum
9 Clinic at Arkansas Children's Hospital ?
10 A. Nottomy knowledge no.
11 Q. Didany members of the Board
12 have any discussion about the Gender
13 Spectrum Clinic at Arkansas Children's
14 Hospital?

NOoO o~ WNPE

15 A. Nottomy knowledge.

16 Q. What about Board staff?

17  A. No. Notto my knowledge, no.
18 Q. Soyou've not been part of any

19 conversations about the Gender Spectrum
20 Clinic?

21 A. No.

22 Q. Doyouknow what | refer to

23 when | refer to Gender Spectrum Clinic?

Page 152
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2 A. Okay.
3 Q. Sogoing back to my question,
4 hasthe Board ever received any
5 complaints regarding doctors providing
6 gender-affirming medical care?
7 A. No.
8 Q. Never? Andthat'sincluding
9 before the introduction of what became
10 Act 626 and since?
11 A. Tomy knowledge, it has never
12 received a complaint regarding
13 gender-affirming medical care.

14 Q. Andisthat for minorsor
15 adults?

16 A. Correct.

17 Q. HastheBoard ever had any

18 discussions about gender-affirming

19 medical care?

20 A. Nottomy knowledge, no.

21 Q. Waell, sodoesthat -- you are

22 testifying on behalf of the Board, and

23 you have been designated by the Defendant

24  A. No.ljustfigureit'sa 24 Board to tetify on thistopic.
25 section of that hospital. 25 So have you been prepared --
Page 151 Page 153
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1

2 Q. HastheBoard ever received

3 any complaints concerning

4 gender-affirming medical care for minors?

5 A. No.

6 Q. Andby theway, doyou know
7 what | mean by "gender-affirming medical
8 care" or do you have an understanding of
9 that term?

10 A. Yes Itwasthedefinition

11 provided in the document to me.

12 Q. Okay.Andjustto beclear, in

13 casethereisany confusion, by

14 "gender-affirming medical care”, I'm

15 referring to medical interventions for

16 adolescents with gender dysphoria,

17 including hormone therapy or puberty

18 blocker or surgery to treat their gender

19 dysphoria. Are we having acommon

20 understanding there?

21 A. Yes

22 Q. Sol will usetheterm

23 gender-affirming medical care as

24 shorthand rather than say that every

25 time, okay?

2 can you answer on behalf of the Board
3 that the Board has not had discussions
4 about thistopic, let's say, since you've
5 been Executive Director?
6 A. There hasnot been discussion
7 at any of the board meetings. | cannot
8 speak for every single Board member to
9 seeif they ever discussed it.

10 Q. Areyouawareof any

11 conversations with any -- with or between

12 any Board members concerning

13 gender-affirming medical care?

14 A. No.

15 Q. Andareyou aware of any

16 conversations that included any Board

17 staff about gender-affirming medical

18 care?

19 A. No.

20 Q. Okay. Sowhen thehill that

21 became Act 626 was being debated and

22 ultimately passed, nobody at the Board

23 staff or at board meetings discussed it

24 a al?

25 A. No.
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Q. Hasthe Board ever considered
are passing a regulation concerning
gender-affirming medical care?
A. No. Notasl've been
irector, no.
Q. Didthe Board ever see aneed
8 for aregulation concerning
9 gender-affirming medical care?
10 A. Itwasnot communicated to me
11 if they did.
12 Q. Andsol asked you about
13 whether there were complaints about
14 gender-affirming medical care and you
15 said there weren't, but | understand from
16 your testimony earlier sometimes things
17 cometo the Board's attention apart from
18 complaints.
19 Did any problemsrelated to
20 gender-affirming medical care for minors
21 ever come to the Board's attention

NOoO o~ WNPE
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2 rounds.
3 Q. Andjustto beclearthe
4 document marked as Exhibit 7 is an email
5 including a document that hasin large
6 text Public Health Grand Rounds,
7 Announcing a Session on Gender-Affirming
8 Care Servicesin Arkansas. I'm just
9 stating that for the record, not as part
10 of the question.
11 So you were not aware of a
12 grand rounds --public health grand rounds
13 on gender-affirming care servicesin
14 Arkansas?
15 A. Wedl, | may havereceived this
16 email but we receive these normally
17 weekly, so | do not recall thisonein
18 particular.
19 Q. Andsositting here now isthe
20 first time that you think you have been
21 aware of this grand round?

22 outside of complaints? 22 A. Correct.

23 MS. LAND: Object to form. 23 Q. Justsol understand the email

24 A. No. 24 at thetop, it saysfrom Matt Gilmore

25 Q. Okay. 25 ADH, isthat the Arkansas Department of

Page 155 Page 157
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2 MS. COOPER: Beth, if you can 2 Hedth?
3  taketab 9 and we'll have that 3 A. Yes
4  marked as Exhibit 7? Thank you. 4 Q. Andit'ssentto Heather Owen
5 (Exhibit 7, May 5, 2021 email 5 cc: Sarah Morris. Who is Heather Owen?
6  re Public Health Grand Rounds was 6 A. Heather Owenisan employee of
7  received and marked on this date 7 the Board.
8 foridentification.) 8 Q. Whatisher position onthe
9 MR. RICHARDSON: Exhibit 7 has 9 Board?

10  beenintroduced. 10 A. Sheisoneof thelicensing

11 MS. LAND: | haveit. 11 managers.

12 MS. COOPER: Thank you. 12 Q. Okay.And Sarah Morris?

13 Q. Ms. Embry, you have Exhibit 7 13 A. | havenoideawho Sarah

14 infront of you? 14 Morrisis.

15 A. Yes 15 Q. Okay.Below that thereisa--

16 Q. Haveyou seen this document 16 it looks like it was forwarding an

17 before?

18 A. | cannot recall seeing this
19 specific one.
20 Q. Haveyou seen any documents

21 representing grand rounds regarding
22 gender-affirming medical care?

23 A. 1 havetograndrounds. |

24 can't say that | have seen it for

25 gender-affirming but | have seen grand

17 earlier email from Sarah Morristo ADH
18 All. IsADH All, do | takeit, an email
19 list of all ADH employees?

20 A. Correct.

21 Q. Okay.Soyouwould have

22 received this but you don't recall that
23 particular grand rounds?

24 A. Correct.

25 Q. Okay.Did anyone at the Board
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Page 158

2 discuss the fact that there was going to
3 beagrand rounds on gender-affirming

4 carein Arkansas?

A. Not to my knowledge.

Q. Andjust for therecord, I'm
noting that it's dated, the event was
dated to occur May 6th, 2021.

9 Does that help refresh your

5
6
7
8

10 recollection about whether there was any

11 conversation about this?
12 A. Therewas no conversation
13 me about this.

with

14 Q. Andyou'renot aware of others

15 discussing it?

16 A. No.

17 Q. Okay. When Act 626 was f
18 introduced in the legislature as HB

irst
1570,

19 during that period when it was being
20 considered, did anyone at the Board

21 discussthe bill?

22  A. No, not to my knowledge.
23 Q. Okay sono official board
24 meeting discussion of the bill?
25 A. No.

Page 160
1 AMY E. EMBRY
2 not aware of any conversations had among
3 any Board members or involving any Board
4 members or any staff about this bill that
5 became Act 626?
6 A. No
7 Q. Now, wetaked earlier about
8 other areas of regulations by the Board
9 that were -- where the regulations after
10 statutes were passed on the particular
11 topic like gastric bypass procedures.
12 Isthe Board expected to pass
13 regulationsrelating to Act 6267
14  A. | donothavetheactin front
15 of me, but | do not recall that act
16 requiring any Licensing Board to
17 promulgate arule. If it is specifically
18 inthere that they will promulgate arule
19 then it will be promul gated.
20 Q. Butatthispoint sofar has
21 there been any discussion about a
22 possibility of promulgating arule?
23 A. No.
24 Q. Hasany government official in
25 the executive branch or the legislature

AMY E. EMBRY
about the bill?
A. No.

let me ask you a different question.
Areyou aware of any

O~NO O WN P

Page 159

Q. Andyou're not aware of any
conversations among the Board members

Q. Andyou're not aware -- well,

9 conversation involving any Board staff or

10 employees about the bill?
11 A. No.

12 Q. Sorryif I'm--I'mfinding it

13 surprising that abill that obviously
14 alot of public attention involving

had

15 medical regulation, nobody at the Board

16 talked about it at all?

17 MS. LAND: Object to form.
18 Q. Isthatright? Really, nobody

19 discussed it?
20 A. | found out about the hill it

21 was either on social media or the news.
22 Q. Backatthetimeitwasbeng

23 considered?
24 A. Correct.
25 Q. Sojusttobeclear, you are

Page 161
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2 communicated with the Board about Act
3 6267
4 A. No, not to my knowledge, no.
5 Q. Okay. Andwhen the bill was
6 introduced and being considered did
7 anyone from the legidlature consult with
8 the Board regarding this bill?
9 A. No
10 Q. Andjusttobeclear, "this
11 bill" I'm referring to the bill that
12 became Act 626.
13 A. No. No one contacted, no.
14 Q. SotheBoard'sinputwas not
15 sought by any member of the legidlature?
16 A. No.
17 Q. Okay. Andsincethelaw Act
18 626 was enacted has any government
19 official communicated with the Board
20 about enacting regulations regarding the
21 Act?
22 A. No.
23 Q. Soyour understanding is that
24 the Act 626 does not require any
25 regulations or rules to be promulgated by

212-279-9424
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Page 162 Page 164
1 AMY E. EMBRY 1 AMY E. EMBRY
2 the Board? 2 government official, executive or
3 A. Yes frommy recollection. | 3 legidative branches regarding HB 1570,
4 don't haveit in front of me, | would 4 which later became Act 6267?
5 haveto read through it again, but | do 5 A. Didyou say executive
6 not recall arequirement for rulesin 6 branches?
7 that Act. 7 Q. Yes, from the executive or
8 Q. Sothereisno planonthe 8 legidlative branches.
9 part of the Board to pass a regulation 9 A. No.
10 relating to Act 6267? 10 Q. Okay.Didthe Board ever take
11 A. No. 11 aposition on HB 15707
12 Q. HastheBoard consulted with 12 A. No.
13 any experts on the topic of 13 Q. Why not?
14 gender-affirming medical care? 14  A. TheBoard does not labby.
15 A. No. 15 Q. DidtheBoard ever discussthe
16 Q. Soprior totheintroduction 16 possibility of taking a position about
17 of HB 1570, the bill that became Act 626, 17 thebill?
18 wasthe Board ever approached by any 18 A. No.
19 government officia or their 19 Q. WastheBoard ever asked its
20 representatives about enacting 20 position by anyone?
21 regulations concerning gender transition 21 A. Nottomy knowledge.
22 procedures? 22 Q. Butitwasasked by press
23  A. Aslongasl've been Director, 23 reporters, right?
24 no. Beforethat, | can't answer that. 24 A. | don'trecall being contacted
25 Q. Andwasthe Board or any Board 25 by the presson this.
Page 163 Page 165
1 AMY E. EMBRY 1 AMY E. EMBRY
2 member or Board staff contacted by 2 MS. COOPER: Okay. Canwe,
3 anybody from the Governor's Office 3  Beth, taketab 10 and let's mark
4 related to HB 1570 or Act 626, which it 4  that as Exhibit 8.
5 later became? 5 (Exhibit 8, email dated May
6 A. lwasnot, and | don't recal 6 25,2021, re: CNN Inquiry was
7 anybody €else in the office, being 7  received and marked on this date
8 contacted by the Governor's Office. 8  foridentification.)
9 Q. Areyouawareof any Board 9 MR. RICHARDSON: Exhibit 8 has
10 member being contacted by anyone from the 10  beenintroduced.
11 Governor's Office? 11 MS. LAND: I'vegot it pulled
12 A. | am not aware of anything. 12 up.
13 Q. Sotheway | had asked the 13 Q. [I'll giveyouamoment to just

14 questions before about legidators, is

15 whether any of the legislators contacted
16 the Board. Do you know if anybody from
17 the Board contacted any legislators

18 concerning HB 15707

19 A. Not to my knowledge, no.

20 Q. Doyouknow if anybody from
21 the Board staff contacted any legidlator
22 regarding Act 626 or HB 1570?

23  A. Nottomy knowledge.

24 Q. Okay.Did anyonefrom the

25 Board or the Board staff reach out to any

14 take alook at that.

15 A moment ago | asked whether
16 the Board was ever asked its position on
17 HB 1570 or after it became law Act 626.
18 I'll ask a dightly different question

19 now.

20 Was the Board ever asked its

21 view on the lawsuit challenging Act 6267
22 A. Yes.

23 Q. And so the exhibit marked

24 Exhibit 8, which | have handed to you, is
25 a-- I'll describe for the record, an
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Page 166
1 AMY E. EMBRY
2 email from Chance Pagan sent Tuesday, May
3 25th, 2021 to Juli Carlson, cc: Ann
4 Embry ASMB Regulatory/Disciplinary
5 Department, subject: Forward CNN
6 Inquiry. That'sjust for the record.
7 Do you recognize this email ?
8 A. Yesldo.
9 Q. Youwerecopiedonit?You saw
10 it at the time?
11  A. | was Thiswasayear ago.
12 Q. Okay.Andisthis--1 doread
13 right that CNN was asking for comment
14 from the Board on the ACLU lawsuit
15 against Act 6267
16 A. Yes
17 Q. Andsotell meif I'm getting
18 thisright, it looks like the initial
19 email isfrom someone named Jamiel Lynch
20 from Warner Media at, according to their
21 email address, to ASMB Support
22 Department, copying Kodwyer,
23 K-o-d-w-y-e-r, @HDLlaw.com, subject: CNN
24 Interview.
25 What is ASMB Support

Page 168
AMY E. EMBRY
Q. Thank you. Did you talk with
Juli Carlson about this request?
A. I'msurel did but thiswasa

5 year ago, and | don't remember. We would

6 have responded but I'd have to go back

7 and look at my emails and notes on this.

8 Q. DidtheBoard takeaposition

9 onthe ACLU lawsuit?
10 A. No. Wewould not have taken a
11 position.
12 Q. Didit make astatement?
13  A. | can't remember. | would have
14 to go back and look in my emails and ook
15 atin my notes.
16 Q. Okay.WastheBoard asked for
17 comment or statements about Act 626 or
18 the ACLU lawsuit challenging Act 626,
19 apart from this CNN inquiry?
20 A. |It'spossible. Itispossible.
21 Q. Andwhat responseswould the
22 Board have made?
23 A. 1 wouldhaveto go back and
24 look at my notes but it would be a
25 generic response.

A WN P

Page 167
1 AMY E. EMBRY
2 Department, do you know?
3 A, That'sjust an email, email
4 that can go to Support Department, which
5 means more than one person has access to
6 that email. Anything that they need
7 assistance with they send it to that, and
8 so one of three or four people will be
9 ableto help out.
10 Q. Okay.Sothenitlookslike
11 someone named Chance Pagan listed as
12 Systems Administrator sent this,
13 forwarded this email to Juli Carlson and
14 you; isthat correct?

15 A. Correct.

16 Q. Andwho isChance Pagan?
17 A. Heisinour IT department.
18 Q. Itsayshereintheemail, "l

19 believe thiswould be for you." | assume
20 he meant Juli Carlson; isthat correct?
21 A. That'swhy he sent it to Juli

22 and thiswas sent to the Support

23 department, which goesto IT. He

24 forwarded it onto the Regulatory

25 department.

Page 169
1 AMY E. EMBRY
2 Q. A genericresponsetothe
3 effect of what?
4 A. Wewould not take a stance in
5 the lawsuit, it would be somewhere along
6 thelines-- and again, thisis not what
7 the response would have said -- is that
8 we would have followed the process; we
9 have alawsuit filed against us, well
10 follow the process.
11 Q. Areyouawarethat the
12 Governor vetoed HB 1570 before it
13 ultimately became law?
14 A. |think I dorecall that, yes.
15 Q. Andwereyou awarethat --
16 well, let me ask a different question.
17 Have you seen the Governor's
18 veto statement or heard him speak about
19 hisveto?

20 A. No.

21 Q. Younever saw it?

22  A. Notthat| canrecall.

23 Q. Doyou know why the Governor

24 vetoed the law?
25 A. No.
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Page 170
1 AMY E. EMBRY
2 Q. DoestheBoard have aview
3 about the appropriate course of treatment
4 for adolescents with gender dysphoria?
5 A. No.
6 Q. DoestheBoard recognize that
7 gender-affirming hormones can be a help
8 to some adol escents?
9 A. Nottomy knowledge.
10 Q. "Nottomy knowledge" that the

11 Board knows, or the Board recognizes

12 this, rather?

13 A. Youregoing to have 14

14 different Board members with 14 different
15 opinions, so you can have 14 different

16 answers.

17 Q. Do youknow the views of any
18 individual Board member?

19 A. No.

20 Q. IstheBoard taking the

21 position in this case that no adolescent

22 can benefit from gender-affirming hormone
23 therapy?

24 A. |don'tfeel | can answer that

25 guestion. The Board has not discussed it,

Page 172
1 AMY E. EMBRY
2 for every minor patient with gender
3 dysphoria?
4 A. Adgain, they haven't discussed
5 this, so there is no position that I'm
6 aware of.
7 Q. DoestheBoard recognize that
8 for adolescents who are currently
9 receiving gender-affirming medical
10 treatments that withdrawing that
11 treatment from them could put them at
12 risk of harm?
13 A. Again, they haven't discussed
14 this, so | do not know the Board's
15 position on this.
16 Q. SodoestheBoard havea
17 position on this?

18 A. No, they have never discussed
19 it.
20 Q. Soit'snotjust that you

21 don't know the Board's position, isit

22 your testimony that the Board doesn't
23 have aposition on this?

24  A. They have not discussed

25 anything to have a position on this. This

Page 171
1 AMY E. EMBRY
2 so | don't know the answer to that.
3 Q. SotheBoard doesn't -- the
4 Board doesn't have a position on that?
5 A. No.
6 Q. Andisitalso truethe Board
7 does not have -- does not take the
8 position that gender-affirming medical
9 treatments can never be helpful to
10 aleviate gender dysphoriain
11 adolescents?
12 A. Canyou repeat that?
13 Q. I'mredlizingthat was a
14 terrible question with a double negative.
15 I'm going to rephraseiit.
16 Isit the Board's position
17 that gender-affirming medical treatments
18 can never dleviate gender dysphoriain
19 adolescents?
20 A. It'snever been discussed, so
21 they do not have an opinion on this at
22 the Board.
23 Q. IsittheBoard's position
24 that the risks of gender transition
25 procedures always outweigh the benefits

Page 173

1 AMY E. EMBRY

2 issue has not come up. The Board did not

3 know about the bill or anything until it

4 hit the media, same as us.

5 Q. Soisitfair to assumethat

6 nobody from the Board lobbied legislators

7 to support the bill?

8 A. No.

9 Q. Nobody lobbied -- nobody from
10 the Board lobbied legidlators one way or
11 the other related to the bill?

12 A. TheBoard doesnot lobby.

13 Q. TheBoard doesn't lobby about
14 any bills; isthat right?

15 A. Thatiscorrect.

16 Q. Somembersof the Board, have
17 they ever individually taken positions on
18 any hill related to medical care?

19 A. Not at the Board meeting.
20 Q. Butoutside of the board

21 meeting?

22  A. 1 wouldn't know that.

23 Q. Areyouaware of any times

24 that happened?
25 A. No. I don't know, no.
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Page 174

1 AMY E. EMBRY
2 Q. InArkansasdo parents haveto
3 consent to medical treatment for their
4 children, for their minor children?
5 A. Usualy yes. That's between

6 the physician and the parent and the

7 patient.

8 Q. Andwhat doyou mean by it's

9 "between the physician and the parent and
10 the patient"?
11 A. Wadl, any careon any patient,
12 whether it'saminor or an adult, that is
13 between the physician and the patient. If
14 aminor isinvolved, then the parent is
15 involved.
16 Q. Whenyou say any care between
17 the patient and the physician and if it's
18 aminor the parent, do you mean the
19 decision about whether to undergo care?
20 A. lwouldthinkit--yes. Yes.
21 Q. Butl think you testified that
22 generally parents do have to consent for

Page 176
1 AMY E. EMBRY
2 Q. Whendidyou seeit for the
3 first time?
4 A. Forthefirsttimeit would be
5 after it was put on the news or social
6 media, however | heard of it, | pulled it
7
8

up.
Q. Why did you -- sorry. Go
9 ahead.
10 A. |Ipulledituponthe

11 legidlative website.

12 Q. Whydidyou do that?

13 A. Becausel knew that it would

14 probably affect the Board in some form or
15 fashion, so | wasjust looking at it.

16 Q. Why didyou think it would

17 affect the Board in some form or fashion?
18 A. Becauseitinvolved

19 physicians.

20 Q. Andnow that you've looked at

21 it, doesit involve the Board in some

22 form or fashion?

23 medical treatment for their children, if 23 A. Onesection.
24 they want them to have that care? Excuse 24 Q. Which sectionisthat?
25 me. Let me do that again because that was 25 A. It'sgoingto befrom page 9
Page 175 Page 177
1 AMY E. EMBRY 1 AMY E. EMBRY

2 my fault. | spoke over you. | just want

3 to get aclear record.

4 Do you understand your

5 testimony that in Arkansas generally

6 before minors can have medical caretheir

7 parents need to consent?

8 A. Yes

9 Q. Okay.Arethereexceptions
10 where the minor could consent on their
11 own without parents?

12 A. | don'tknow.

13 MS. COOPER: Beth, if wecan
14  taketab 12 and mark that as

15  Exhibit 9.

16 (Exhibit 9, copy of House Bill
17 1570 was received and marked on
18  thisdatefor identification.)

19 MS. LAND: Okay. It'spulled
20 upforme

21 Q. Fortherecord, I'm going to

22 identify Exhibit 9 as House Bill 1570.

23 Have you seen this hill
24 before?
25 A. Yes

2 line 27, and the Code is 20-9-1504, it's
3 the enforcement. And it says, "Any
4 referral for or provision of gender
5 transition procedures to an individual
6 under 18 years of age is unprofessional
7 conduct and is subject to discipline by
8 the appropriate licensing entity or
9 Disciplinary Review Board with competent
10 jurisdiction in this State."
11 Q. Andthat'sthe oneprovision
12 within HB 1570 that you understand to
13 involve the Board --
14 A. Yes
15 Q. --isthatright?lIsthat
16 because the Board is the appropriate
17 licensing entity at issue?
18 A. Wadll,itisthe appropriate --
19 Q. Excuseme.l haveto-- |
20 asked my question terrible. I'll redo it.
21 Isit because the Board is the
22 appropriate licensing entity or
23 Disciplinary Review Board with
24 jurisdiction in this State?
25 MS. LAND: I'll object to the
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Page 178
1 AMY E. EMBRY

2 form. You can answer that.

3 A. ltisthelicensing entity for

4 some healthcare professionalsin the

5 State of Arkansas.

6 Q. Andisitasothe

7 Disciplinary Review Board for some

8 healthcare professionalsin Arkansas?

9 A. Weveawaysjust been called
10 alicensing Board. I've never heard us
11 called a Disciplinary Review Board.

12 Q. Okay.Sol haveafew

13 questions about this provision, which is
14 20-9-1504, subsection (a).

15 Asyou read it says, "Any

16 referral for or provision of gender

17 transition procedures to an individual

18 under 18 years of age is unprofessional
19 conduct."

20 I'm trying to understand what

21 that means for your enforcement as you,
22 the Board, because there's awhole other
23 provision in the Medical Practices Act
24 laying out unprofessional conduct.

25 Isit your understanding that

Page 180
1 AMY E. EMBRY
2 providing procedures that are prohibited
3 by HB 1570, the Board would be the
4 appropriate licensing entity; is that
5 correct?
6 A. Yes
7 Q. Okay. Isthere any other
8 entity in Arkansas that would be a
9 licensing entity for physicians?
10 A. No, not for physicians.
11 Q. Isthereany other entity in
12 Arkansas that would be responsible for
13 discipline of physiciansin Arkansas?
14 A. No.
15 Q. DoestheBoard have discretion
16 in deciding how to enforce Act 626,
17 should it take effect?
18 A. Itwould-- it wouldwork, as
19 the same as any other enforcement, if the
20 complaint came, that they would read the
21 law and see what needs to be done because
22 that'sjust how it works on a complaint
23 basis.
24 Q. Wadl, I think you also said
25 whileit's on acomplaint basis, things

Page 179
1 AMY E. EMBRY
2 thisisan additional type of conduct
3 that now constitutes unprofessional
4 conduct, in addition to what we discussed
5 inthe other statute defining that term?
6 A. Yes
7 Q. Okay.Sol believethat one
8 had subpoints A through S defining
9 unprofessional conduct, so thisis just
10 one more?
11 A. Yes
12 Q. Okay. Andyou testified that
13 the Board isthe licensing entity for
14 some medical providers.
15 Is there any other entity that
16 enforcesor that is alicensing entity or
17 Disciplinary Review Board that would be
18 relevant with respect to enforcing Act
19 626?
20 A. Itdependsonwhat healthcare
21 professionals would be providing these
22 services.
23 Q. Okay. So let's break that
24 down. That's helpful.
25 So for physicianswho are

Page 181
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2 can come to the Board's attention apart
3 from complaints that the Board could then
4 act on; isthat right?
5 A. Yes
6 Q. Likeifit'sinthenews, for
7 example, | think you said?
8 A. Correct.
9 Q. Okay.HastheBoard been
10 provided any direction from any
11 government official or entity about how
12 to enforce Act 626 if it takes effect?
13 A. No.
14 Q. HastheBoard had any
15 conversations or any Board members or
16 Board staff about how the Board would
17 enforce Act 626 should it take effect?
18 A. No.
19 Q. Areyouawarethat thelaw Act
20 626 was preliminarily enjoined by Federal
21 Court in Arkansas and is not currently in
22 effect?
23 A, Yes
24 Q. Okay.And prior to that,
25 before the court ruled, | believe --
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Page 182 Page 184
1 AMY E. EMBRY 1 AMY E. EMBRY
2 well, let'sfind this. I'm going to just 2 circumstances under which it might not
3 strike that and ask it differently. 3 congtitute aviolation?
4 If the law were to take effect 4  A. No. I can't think of anything
5 would there be a process the Board would 5 off thetop of my head.
6 need to undergo to determine how to 6 Q. SotheBoardwould not have
7 enforce Act 6267? 7 any discretion not to find aviolation if
8 A. No. Itwould go through the 8 the person admitted to providing care
9 usual process of any complaint received, 9 prohibited by Act 6267
10 it would be addressed by the entire Board 10 A. Couldyou repeat?
11 and they would determine if there has 11 MS. LAND: Object to form.
12 been aviolation. 12 Q. Sure. Would the Board have no
13 Q. Soif tomorrow Act 626 went 13 discretion, it would have to find a
14 into effect the Board would be ready to 14 violation if a doctor admitted providing
15 field any complaints should they arise? 15 care prohibited by Act 626?
16 A. Yes 16 A. Thatispossble, thatisa
17 Q. Okay. It doesn't have anything 17 possible outcome.
18 it needs to do to get ready for that? 18 Q. Possible?Let me ask the
19 A. No. 19 question differently because I'm not sure
20 Q. Okay.Soif Act 626 took 20 | understand your answer.
21 effect and a complaint came to the Board 21 Would the Board be required to
22 saying that there is a doctor who is 22 make afinding of aviolation of Act 626
23 providing gender-affirming medical care 23 -- let me ask that differently. | didn't
24 to an adolescent, what would happen? What 24 ask that right.
25 would the Board do? 25 Would the Board have to make a
Page 183 Page 185
1 AMY E. EMBRY 1 AMY E. EMBRY
2 A. Itwould bethe same as any 2 finding of unprofessional conduct as
3 other complaint. The physician would be 3 directed by Act 626 if a doctor admitted
4 provided a copy of the complaint and 4 to providing prohibited care under the
5 asked to respond and once that is 5 statute?
6 received by the complaint and the 6 A. Yes
7 response is presented to the Board and 7 Q. Okay.Would the doctor be
8 then they will move forward from there; 8 subject to discipline by the Board?
9 if there needs to be an investigation,; 9 A Yes
10 does action need to be brought against 10 Q. Andwhat would happen? What
11 thelicense; it could be avariety of 11 would be the discipline?
12 situations, but the whole thing will go 12 A. Thatisstrictly up tothe
13 beforethe full Board and it will be 13 Board. You arelooking at different
14 discussed. 14 scenarios every singletime. Every
15 Q. Andsoiftheygota 15 single caseis different. It could be
16 complaint, the Board got a complaint 16 that they find that they may have to
17 about this and the physician responded 17 suspend the license, it could be that
18 and admitted providing that care, would a 18 they say; okay, you need to go back and
19 violation be determined? 19 take these courses and make sure you
20 A. I can'tanswer that question. 20 understand the law. It just depends.
21 That would go before the Board, they 21 Every situation is different.
22 would look at all situations, all 22 Q. Couldthe Board revoke the
23 circumstances surrounding it. So | can't 23 license of the doctor?
24 answer how the Board would vote. 24  A. If their legal counsel says
25 Q. Sotherecouldbe 25 they do have enough and that's what the
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Page 186
1 AMY E. EMBRY
2 Board votesto do, yes, they can.
3 Q. Whenyou say if their lega
4 counsel saysthey do have enough, if the
5 Board'slegal counsel saysthey do have
6 enough, isthat what you mean?
7 A. Correct. Yes.
8 Q. And haveenough what?
9 A. Evidenceto either suspend or
10 revoke alicense.
11 Q. Would admission or proof of
12 providing gender-affirming medical care
13 to aminor be enough to suspend or revoke
14 alicense?
15 A. That would actualy be a
16 question for the Board's legal counsdl,
17 not me. It is very common for the Board
18 to ask thelegal counsel in the room; do
19 we have enough for a suspension or
20 revocation before they make any decision.

21 Q. Butit'sapossible outcome?
22 A, Yes
23 Q. Whenwetaked earlier about

24 the definition of unprofessional conduct
25 in 17-95-409 of the Medical Practices Act

Page 188

1 AMY E. EMBRY

2 complaint isreceived.

3 Q. Soyouresaying even before

4 the need for a hearing, the Board could

5 potentially deem adoctor's defense or |

6 should say the doctor's statement that

7 withdrawing the care a patient could

8 cause harm to the patient as a defense to

9 acomplaint of unprofessional conduct
10 based on Act 626?
11 MS. LAND: Object to form.
12 A. Sol wanttomakesurel
13 understand your question. The original
14 question was, you can do all this without
15 ahearing. So if acomplaint comesin on
16 aphysician, they gather the complaint,
17 the response from the physician, the
18 Board reviewsit, they can decide then
19 there's been no violation and it's done.
20 They can aso decide we want to see this
21 doctor at the next board meeting. They
22 can also determine just from the response
23 or from the complaint; has there been a
24 violation that risesto the level of a
25 suspension or arevocation? If they do

Page 187
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2 and they had subsection A through S as
3 conduct that's deemed unprofessional
4 conduct, were those all determined by the
5 legidlature, those categories of
6 unprofessional conduct or the Board?
7 A. Letmego back tothat 17-95
8 --
9 Q. Actualy, withdraw the
10 question. | answered it myself. |
11 withdraw it.
12 If there were a complaint
13 against adoctor for violating Act 626
14 and the doctor responded by saying
15 withdrawing treatment from a patient
16 would cause severe harm to the patient,
17 would that be a defense to the complaint
18 for unprofessional conduct based on 626?
19 A. Yes, it could be adefense.
20 Q. Itcouldbeadefense. And
21 there would be a hearing on that?
22 A. | hearingisusually held only
23 if alicenseisgoing to be-- action is
24 going to be taken against alicense. A
25 hearing is not held just because a

Page 189
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2 that, then the hearing will be at the
3 next meeting.
4 S0 I'm getting confused as far
5 aswhat you're asking as far as a hearing
6 and a defense because a hearing is only
7 heldif action is brought against a
8 license. Asking a doctor to appear is not
9 an action against alicense. Asking a
10 doctor to respond is not an action
11 against alicense. So I'm confused as to
12 what you're asking.
13 Q. Thank you. That's helpful.
14 I'll break it down into smaller bits and
15 try to focus better.
16 If thereisacomplaint
17 against a doctor on the basis that the
18 doctor is providing gender-affirming
19 medical care and the doctor's responseis
20 to say withdrawing treatment for this
21 particular patient would cause severe
22 harm to the patient, so | could not do
23 that, isit possible that the Board could
24 determine that the doctor's conduct was
25 not aviolation?
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Page 190

1 AMY E. EMBRY

2 A. It'spossible. They could

3 choose to do that.

4 Q. SotheBoardwould not be

5 required to discipline a doctor for

6 providing gender-affirming medical care

7 inall cases?

8 A. Again, it dependson the

9 situation. They would haveto look at all
10 the evidence before them.
11 If I had to speculate, if a
12 complaint camein of this nature they
13 would want to speak with the physician.
14 So more than likely the physician would
15 belikely to appear to discuss this.
16 Q. Andthenif the Board were
17 convinced that the doctor's concern about
18 harm to patient in the event of
19 withdrawing treatment was valid, the
20 Board would not have to find aviolation
21 and discipline the doctor?
22 A. Thatispossible.
23 Q. Okay. One of the topics on our
24 30(b)(6) deposition notice had to do with
25 two doctor plaintiffsin this case and

Page 192

1 AMY E. EMBRY
2 Q. Right. Sowithout revealing
3 any attorney-client communications, what
4 was searched or how did the search
5 happen?

6 A. Wereceived the request and

7 thenwe gaveittoour IT department and

8 | don't have the original request in

9 front of me but | think it was along the
10 lines any information we had on HB 1570
11 or 626. So we researched our entire
12 email system for those terms.
13 And then the second request
14 camein and we did it again and because
15 the Board hadn't any involvement with
16 thislegidation there was not anything
17 inthere.
18 When the third request came it
19 came with two or three pages of search
20 termsor search items and that is when
21 they put that through the system and all
22 these documents came out, whether they
23 wererelevant to this act or not.
24 Q. Andwhen you say "through the
25 system" does that mean all employees of

Page 191
1 AMY E. EMBRY
2 their -- let me pull up the notice. The
3 medical license of Dr. Michelle Hutchison
4 and the medical license of Dr. Katherine
5 Stambough.
6 Do those doctors have any
7 pending complaints against them?
8 A. No.
9 Q. Havethere been any complaints
10 against either doctor?
11 A. No.
12 Q. Okay. Another topic on our
13 notice was what the Board did to search
14 for documents in response to our
15 subpoena. | believe that was the last
16 item on thelist.
17 Can you tell me what was done
18 to search for documents?

19 MS. LAND: I'm going to object
20 tothat question to the extent it

21  dicitsany attorney-client

22  privilegeinformation. So to the

23  extent she can answer that without
24 reveding any of that, I'll assert

25  that objection.

Page 193

1 AMY E. EMBRY

2 the Board?

3 A. Yes theentire email system.
4 Q. For Board employees, though;
5 isthat right?

6 A. Yes

7 Q. OrisitbeyondBoard

8 employee?

9 A. No.ltisonly Board employee
10 employees.
11 Q. Andwhat about Board members?
12 A. No, we do not have email
13 addresses for Board members.
14 Q. Soyoudidn't search files of
15 any Board members?
16 A. Wedon't havefiles on Board
17 members as far as communications. They
18 don't use any of our systemsto
19 communicate.
20 Q. Okay. Sothe Board members
21 don't have an official email that they
22 usein their business as Board members?

23 A. No.
24 Q. They just usetheir persona
25 email?
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Page 194 Page 196
1 AMY E. EMBRY 1 AMY E. EMBRY
2 A. Correct. 2 materialsaresent on adisk inthe U.S.
3 Q. SowhentheBoard membersare 3 mail or how do they get them?
4 conducting Board businessisit ever done 4 A. No. They are sent FedEx with
5 through email? 5 signature required.
6 A. No.Wsdl, thatisif wehave 6 Q. Wow. Okay.
7 to send out some attachments that were 7 MS. COOPER: Why don't we take
8 not part of the, you know, original Board 8  abreak, maybe about ten minutes.
9 package, things of that nature, or if we 9  Okay?
10 haveto say; hereisthe Zoom link for 10 VIDEOGRAPHER: We are off the
11 the board meeting or something like that. 11  record at 2:53 p.m.
12 Q. Andinthose casesyoull 12 (Recessistaken.)
13 email to their personal email? 13 VIDEOGRAPHER: We are back on
14  A. Correct. 14 therecord at 3:06 p.m.
15 Q. Ormightitbetheir workplace 15 MS. COOPER: Thank you. | just
16 email? 16  want to put on the record that Beth
17  A. It mightit depends on what 17  Echols, who ison the Plaintiff's
18 email address they choose to use. 18  counsel team joined the deposition
19 Q. Forthese Board membersthis 19  sometime ago but we have not
20 isjust a part-time activity for them, is 20  mentioned that until now.
21 that right, it's not their full-time? 21 Beth, can you grab tab 5?
22  A. No. No. The mgjority of them 22  Actuadly, I'm sorry, did we already
23 arefull-time physicians. 23  mark tab 5? We did, didn't we?
24 Q. Okay. And when you talked 24 MR. RICHARDSON: We marked it
25 about giving a packet to members of the 25  asExhibit 5.
Page 195 Page 197
1 AMY E. EMBRY 1 AMY E. EMBRY
2 Board, | assume that relates to different 2 Q. Solet'sturnto Exhibit 5.
3 complaints against medical providers; is 3 A. I'mafraid, Ledlig, that the
4 that right? 4 ones before 6 were not marked, so if you
5 A. Yes Itiswhatisprovided 5 could identify them?
6 that they review at every single board 6 Q. I'msorry,yes. Well do that
7 meeting. They are sent out on disks and 7 after but it isthe document that says on
8 they are loaded into their computer and 8 thetop A Bill and it's House Bill 1718.
9 into the Board system and that is 9 Do you see that?
10 everything that they will discuss or that 10 A. Yes
11 any appearances for that board meeting. 11 Q. Okay.Ms. Embry, areyou
12 Q. Soit'sbased on what'son the 12 familiar with this law?
13 agenda at the next board meeting, they 13  A. | know of it. I'veread it.
14 will get a packet of materials; isthat 14 Q. Wadl, I wanttocal your
15 right? 15 attention to a particular part of it and
16 A. Correct. 16 if you want to read more, that will be
17 Q. Andthat could berelated to a 17 fine but | specifically want to point to
18 complaint against a physician; isthat 18 the beginning where it says, it's called
19 right? 19 Subsector 2, Patient Right-to-Know Act
20 A. Yes 20 and it says 20-6-201 isthetitle and if
21 Q. Andthat couldinclude 21 you look right below that 20-6-202
22 something related to a regulation being 22 Legidative Findings and Purpose. You
23 considered; isthat right? 23 got that?
24 A. A-hum. 24 A. Yes
25 Q. Andall of those kinds of 25 Q. Anditsays, "(a) the Genera

50 (Pages 194 - 197)

Veritext Lega Solutions

212-279-9424

WWw.veritext.com

212-490-3430



Case 4:21-cv-00450-JM Document 171-1 Filed 07/27/22 Page 52 of 67

Page 198 Page 200

1 AMY E. EMBRY 1 AMY E. EMBRY

2 assembly finds that; (1) is patients are 2 section?

3 entitled to continuity of care with their 3 A Yes

4 healthcare providers; (2) healthcare 4 Q. Hasthat ever happened?

5 providers are prohibited legally and 5 A. Yes

6 ethicaly from abandoning a patient 6 Q. Underyourwatch?

7 before treatment has concluded.” We can 7 A Yes

8 stop reading there. 8 Q. Canyou tell meabout those

9 Does that refresh your 9 kinds of circumstances?
10 recollection about this statute? 10 A. Itwould be aletter of
11  A. Yes Thiswasdone beforel 11 complaint saying that either they were
12 was Director. 12 fired or they were abandoned by the
13 Q. Okay. 13 physician without providing another
14 A. Sol would not have been as 14 physician or areferral to another
15 involved with this. 15 physician and it would go through the
16 Q. Okay.Andso | wanted to ask 16 complaint process.
17 you, focusing in on subsection (a)(2) it 17 Q. Haveany doctors been
18 says, "Healthcare providers are 18 disciplined for abandoning patients?
19 prohibited legally and ethically from 19 A. [lcantrecalif they were
20 abandoning a patient before treatment has 20 disciplined. I know some were called
21 concluded.” 21 before the Board to explain what
22 So is this another source of 22 happened, but without looking at
23 ethical obligations of doctorsin 23 documents, | can't recall if they were
24 Arkansas? 24 disciplined.
25 A. Ethical | don't know, but it 25 Q. Butunderthe Board's

Page 199 Page 201
1 AMY E. EMBRY 1 AMY E. EMBRY

2 isan obligation that the Board would
3 look at.
4 Q. Okay.Well, | ask because it
5 says, "The hedlthcare providers are
6 prohibited legally and ethically from
7 abandoning a patient.”
8 So isthat your
9 understanding, that it would be an
10 ethical violation to abandon a patient
11 before treatment has concluded?
12 A. Yes
13 Q. Okay. And so under this
14 provision if adoctor istreating a
15 patient and has to stop care for any
16 reason before trestment is concluded,
17 they have -- isit an ethical obligation
18 to help them find care from another
19 doctor?

20 A. Yes

21 Q. Isthatright?1'm sorry?

22 A. Yes

23 Q. Yes, okay. And can complaints

24 befiled with the Board for doctors
25 abandoning patientsin violation of this

2 authority that could be something that
3 would happen?
4 A. Yes
5 Q. Andjustto beclear, the
6 Board could discipline a doctor for
7 abandoning a patient in violation of
8 20-6-202?
9 A. Yes, they could.
10 Q. Wetdked about the ethical
11 obligations for doctors contained in
12 Regulation 32. And now we've talked about
13 an ethical requirement in Section
14 20-6-202.
15 Are there other sources of
16 ethical obligations for doctorsin
17 Arkansas besides those?
18 A. Notthat I'mawareof. You
19 know, anything in the code that is law we
20 adhereto that aswell. Just because it's
21 inthelaw doesn't necessarily mean there
22 isarule.
23 Q. I'msorry. | didn't hear you.
24 A. Soif there could be alaw
25 that we're not required to have arule on
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Page 202 Page 204
1 AMY E. EMBRY 1 AMY E. EMBRY
2 that we must adhere to that law as well. 2 Q. Sobecauseit's not something
3 Q. Soif there were other 3 they've ever done you can't say under
4 statutes that identified ethical duties 4 what circumstances they would do
5 of doctors, that would be an ethical 5 something like that; isthat right?
6 obligation of doctors even if thereisno 6 A. No.
7 corresponding rule; isthat what you're 7 Q. Okay.And astheBoard being
8 saying? 8 the entity responsible for regulating the
9 A. Correct. 9 areas of medicine that you cover, when
10 Q. Areyouaware of any besides 10 would banning a particular treatment be
11 thisethical obligation contained in 11 an appropriate regulation of the field of
12 Section 20-6-2027? 12 medicine?
13 A. Without looking at all my 13  A. | don't know.
14 documents, no, | can't answer that 14 Q. TheBoard doesn't have aview
15 truthfully. | can't say that with all, 15 onthat?
16 through the Arkansas -- all Arkansas 16 A. No.
17 statutesthere aren't any others. | can't 17 Q. Andwhenisit appropriate for
18 say that honestly. 18 the State entity that regulates medicine,
19 Q. Okay.Wetalked afew minutes 19 the Board, to override patients and their
20 before the break about parents being 20 doctors' decisions about medical care?
21 required generally, | think you said, to 21 MS. LAND: Objection, form.
22 provide informed consent for treatment of 22  A. 1donot know the answer to
23 their minor children. Do you recall that? 23 that question.
24 A. Yes 24 Q. DoestheBoard have aview
25 MS. LAND: | objected to the 25 about when it's appropriate to override
Page 203 Page 205
1 AMY E. EMBRY 1 AMY E. EMBRY
2  formof that previous question. 2 patients and their doctors' decisions
3 MS. COOPER: Okay. 3 about medical care?
4 Q. Isthat correct, that asa 4 A. Nottomy knowledge.
5 genera matter, minors cannot undergo 5 MS. LAND: Objection to form.
6 medical treatment without their parents 6 Q. DoestheBoard have any view
7 providing informed consent? 7 about the type of -- excuse me. Let me
8 A. Asfarasl know. 8 rephrase that.
9 Q. Wadl, okay. That'sfine. 9 Doesthe Board have aview

10 Are there any other medical

11 treatments, besides gender-affirming

12 medical care for minors with gender

13 dysphoria, that parents cannot provide
14 informed consent for their children to
15 undergo?

16 A. Ildont--1 don'tthink so.

17 Thisisthe only onethat | saw that

18 meetsthose parameters, but no.

19 Q. Under what circumstances could
20 the Board step in and ban a particular
21 medical treatment?

22  A. |don'tknow of any because

23 they have not banned any medical

24 treatment, so that would be new ground,
25 new territory.

10 about the level of evidence of

11 effectivenessthat is required before

12 doctors should be permitted to provide a
13 medical treatment?

14 A. No. That hasnot been

15 addressed since I've been the Director.

16 Q. Soaml right that the Board

17 would not prohibit or restrict a

18 particular medical treatment based on the
19 level of scientific evidence that

20 supportsthat treatment?

21 A. They havenot, | can say that.

22 They have not prohibited any procedure. |
23 can't say what would be donein the

24 future.

25 Q. Hasitever come up before the
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Page 206
AMY E. EMBRY
Board that a particular treatment is
harmful because it's not supported by
adequate scientific research
demonstrating its effectiveness?
A. Not to my knowledge.
Q. $So asthe representative of

8 the Board here, the Board is not aware of

9 that ever coming up, that has not come
10 up?
11  A. Nottomy knowledge.
12 Q. Hasthereever been any issue
13 raised with the Board whether in the
14 context of acomplaint against a doctor
15 or otherwise an investigation against a
16 doctor or a proposed regulation about the
17 appropriate amount of evidence that's
18 required before medical treatment should
19 beallowed?
20  A. No.
21 Q. IsittheBoard's
22 understanding that only -- sorry.
23 Isit the Board's
24 understanding that all medical treatment
25 that is provided in Arkansas and allowed

NOoO o~ WNPE

Page 208
1 AMY E. EMBRY
2 been any proposalsto prohibit the use of
3 Ivermectin to treat COVID and | asked why
4 not?
5 A. Becauseitisoff-labe drug
6 and what is prescribed between a patient
7 and the physician is between the
8 physician and the patient, as with any
9 prescription.
10 Q. Soevenifthereareknown
11 risksfor using Ivermectin for COVID and
12 no evidence of its effectiveness, the
13 Board leaves that decision to patients
14 and their physicians?
15 A. Itisleft between physicians
16 and patients, yes.
17 Q. AndtheBoardisin agreement
18 with that position, that that should be
19 between the patients and their
20 physicians?
21 A. Yes
22 Q. Aml right that doctors can't
23 provide treatment to patientsin Arkansas
24 without informing the patients of
25 potential risks? 1'm not talking about

Page 207
1 AMY E. EMBRY
2 to be provided is supported by randomized
3 control clinical trials?
4 A. No.
5 Q. Arethere medica treatments
6 that are permitted to be provided in
7 Arkansas that are not supported by
8 randomized controlled clinical trials?

9 A. | do not know the answer to
10 that.
11 Q. Wetalked earlier about the

12 complaints about Ivermectin being used
13 for COVID and | think -- | don't think |
14 asked this question, has anyone proposed,
15 within the Board, to prohibit doctors

16 from prescribing Ivermectin to treat

17 COVID?

18 A. No.

19 MS. LAND: Objection to
20  relevance.

21 Q. Why not?

22 A. Youareasking me? Isthat
23 guestion toward me?

24 Q. That'sfor you, Ms. Embry.
25 So you said there have not

Page 209
1 AMY E. EMBRY
2 lvermectin specifically, but in general.
3 A. Doyoumeanasfaras
4 prescription or trestment in general?
5 Q. Wecan break that down. Let's
6 start with treatment in general. Isit
7 correct that doctors can't provide
8 medical treatments to patients without
9 informing them of any potential risks?
10 A. |believeso. | can't answer
11 completely on that point.
12 Q. Okay. What about with respect
13 to use of prescriptions, that doctors --
14 isit your understanding that doctors are
15 required to inform patients of risks
16 before prescribing drugs?
17 A. I'mnot-- | don't know of a
18 requirement. | know it is usually done. |
19 don't know of arequirement.
20 Q. IsittheBoard's position
21 that there are some treatments patients
22 should not be permitted to consent to
23 after being fully informed of the risks?
24  A. Couldyou repeat that?
25 Q. IsittheBoard's position
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Page 210
1 AMY E. EMBRY
2 that there are some medical treatments
3 patients should not be permitted to
4 consent to after being fully informed by
5 their doctors of the risks of the
6 treatment?
7 A. |dontknow. That would be a
8 -- the Board members would have to decide
9 that.
10 Q. Okay.Imagine Act 626 didn't
11 exist, no one ever thought about it and
12 it wasjust -- imagine times before that
13 law.
14 If there was a doctor that was
15 providing gender-affirming medical care
16 to minors and was not following the
17 accepted standardsin that field, could
18 that issue be addressed by the Board?

19 A. If thecomplaint isfiled,
20 yes.
21 Q. Andwould that also betrueif

22 it otherwise cameto the Board's
23 attention that that was happening?

Page 212
1 AMY E. EMBRY
2 say, some doctors in the State providing
3 gender-affirming medical careto minors
4 and specifically overprescribing hormone
5 therapy, similar to the way opioids have
6 been overprescribed, would it be possible
7 for the Board to enact aregulation to
8 addressthat problem?
9 A. Yes Iftheyfoundit
10 necessary, yes.
11 Q. Andsmilarly, if the Board
12 wereto learn that some doctorsin
13 Arkansas who provide gender-affirming
14 medical care to minors were not providing
15 sufficient information in the informed
16 consent process about the risks and
17 benefits of these treatments, could the
18 Board enact regulations to impose
19 informed consent requirements?
20 A. TheBoard can create a
21 regulation on any subject they choose.
22 Whether or not it passes the promulgation
23 processiswhat determinesif it goes

24 A. Yes. 24 into effect.
25 Q. IftheBoard had abroader 25 Q. ButI'mjustthinking about,
Page 211 Page 213
1 AMY E. EMBRY 1 AMY E. EMBRY
2 concern about doctors overprescribing 2 for example, the gastric bypass
3 hormone therapy for adolescents with 3 regulation that we talked about earlier
4 gender dysphoria, isthat something the 4 that had, | don't know, dozens, dozens of
5 Board could step in and regulate? 5 risksthat doctors are required to tell
6 A. Regulate meanstoforma 6 patients about before they can obtain
7 regulation? 7 informed consent for the procedure. If
8 Q. Yes 8 there was a concern about inadequate
9 A. Theycancreatearuleif they 9 informed consent with gender-affirming

10 choose to do so. It would go through the
11 promulgation process. It does not mean
12 that it would pass.

13 Q. I'mjust thinking about, we

14 talked about the very detailed

15 regulations about pain medications and
16 regulation in place to govern how

17 prescriptions can be provided, isthat a
18 fair description?

19 A. Couldyou repeat that?
20 Q. Yeah I'll askit clearer.
21 We talked earlier about the

22 regulations for pain medications. You
23 remember that?

24 A. Yes

25 Q. If therewerean issuewith,

10 medical care for minors, could the Board
11 passaregulation to spell out informed
12 consent requirementsin asimilar way?
13 A. Again,if they feel aneed to,

14 for which they have a concern, they can
15 do that.

16 MS. LAND: I'll object to the
17 form of that previous question as
18  well.

19 Q. Okay. So that wouldinclude

20 enacting aregulation like the gastric

21 bypassinformed consent regulation that
22 would impose requirements for informed
23 consent before obtaining -- before

24 providing hormone therapy for minors?
25 A. Yes AndI believe on that
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1 AMY E. EMBRY
2 one, though, that that was through an Act
3 that was required.
4 Q. Thankyou.Butthatis
5 something the Board could do if it saw a
6 need; isthat right?
7 A. Yes Itcould--itcould
8 attempt. Let me say that, it could
9 attempt to promulgate arule.
10 Q. And!| wantto makesurel
11 understand what you mean by that.
12 Do you mean they could come up
13 with arule but there is no guarantee the
14 legidature would approve it; is that
15 what you mean?
16 A. Correct. Right.
17 Q. Butassuming thelegisature
18 were onboard, they could pass arule to
19 establish informed consent requirements
20 for hormone therapy for minorsif they
21 felt that that was something that was not

Page 214

Page 216
1 AMY E. EMBRY
2 rule and then it would just be a question
3 of whether the legislature approved it;
4 isthat right?
5 A. Yes And| mean, there's
6 various stepsto this. | mean, itisa
7 lengthy process. It takes at |east months
8 to get it done.
9 Q. Ittakeshow long?
10 A. Atleast months. It could go
11 into years.
12 Q. Okay.Butif they felt -- if
13 the Board felt there was a problem and
14 they needed -- let me rephrase that.
15 If the Board felt that
16 gender-affirming medical care for
17 adolescents was inherently harmful it
18 could -- if the Board agreed that was the
19 case, they could pass aregulation
20 banning that care that could take effect
21 aslong asthe legidature approved it?

22 heing done properly by all doctorsin 22 MS. LAND: Object to form.
23 Arkansas? 23 THE WITNESS: Answer it?
24  A. |If that'swhat the Board chose 24 MS. LAND: Yes.
25 to create arule on, yes, that's the 25 A. Yes
Page 215 Page 217
1 AMY E. EMBRY 1 AMY E. EMBRY
2 process. 2 Q. Thatissueof gender-affirming
3 Q. Thereisnothing about that 3 medical care for minors has never been
4 type of regulation that couldn't be done? 4 raised as an issue at the Board; is that
5 A. Wadl, wecan't makea 5 right?
6 regulation that is against law. Right, 6 A. Thatiscorrect.
7 but we can -- 7 MS. COOPER: I'd liketo take
8 Q. Understood. Assuming Act 626 8 tab11. We haven't done that one
9 never existed, you would be able to do 9  yet, right?1'm checking with my
10 that? 10  team. Can we mark that as the next
11 A. |[f that'swhat the Board voted 11  exhibit, whichis--
12 to do. 12 MR. RICHARDSON: Thiswill be
13 Q. Okay. And I think we touched 13 -- apologies, uploading -- this
14 on this before but | want to be sure, if 14  will be Exhibit 10.
15 the Board felt that gender-affirming 15 MS. COOPER: Exhibit 10. Thank
16 medical care for adolescents were 16  you.
17 inherently harmful, it could enact a 17 (Exhibit 10, Opinion article
18 regulation to prohibit that care; is that 18  in Washington Post dated April 8,
19 right? 19 2021 wasreceived and marked on
20 A. | mean,if that wasaconcern 20 thisdatefor identification.)
21 and that's what the Board felt was 21 MR. RICHARDSON: Exhibit 10
22 necessary it would start the process, go 22  has been produced.
23 through the appropriate channels to 23 MS. LAND: I'vegot it.
24 create arule. 24 Q. Sowevenow marked Exhibit

25 Q. Right. Andit could enact a

25 10, and just for identification, it'sa
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Page 218 Page 220
1 AMY E. EMBRY 1 AMY E. EMBRY
2 document from the Washington Post opinion 2 Q. ldidn't hear part of what you
3 titled Why | Vetoed My Party's Bill 3 said.
4 Restricting Healthcare For Transgender 4 A. Wesaw itonsocia mediaor
5 Youth by AsaHutchinson, dated April 8th, 5 from a news station, social media and
6 2021. 6 that's how we found out about it. That's
7 Wetaked afew minutes a 7 what started the conversation, that's it.
8 while back about the Governor's veto of 8 Q. Andwhat did you say to one
9 HB 1570 before it became law and | can't 9 another about it?
10 remember if you said you've seen his veto 10 A. Nothing. It wasnot along
11 statement or hisreasonsfor his veto. 11 drawn out conversation. It wasjust;
12 Have you seen this before? 12 hey, the Governor vetoed this bill.
13 A. No, I havenot. 13 Q. Okay. Didanybody -- did
14 Q. Couldyou --why don't you 14 either you or Juli Carlson express
15 take aminute to read thisand I'll have 15 agreement or disagreement with the
16 acouple of questions. 16 Governor's decision?
17 (Deponent reviews the 17 A. No.
18 document.) 18 Q. Neither one?
19 Q. Haveyou had achanceto read 19 A. Notthatl recal. Thiswas
20 it? Okay. 20 well over ayear ago, so not that |
21 Just to make sure I'm covering 21 recdl.
22 all bases, did the Board have any 22 Q. Okay. In part of the message
23 discussions about the Governor's veto or 23 the Governor talks about concerns about
24 his statement about the veto? 24 youth accessing treatment on the black
25 A. No. 25 market. Do you recall seeing that part?
Page 219 Page 221
1 AMY E. EMBRY 1 AMY E. EMBRY
2 Q. And the staff, the same? 2 A. Yes.
3 A. No. There may have been 3 Q. Wedl, doyou agreein genera
4 conversations; hey, did you see he vetoed 4 that it is harmful for peopleto access
5 it? But nothing asfar as Board 5 medical treatment on the black market?
6 business. 6 A. Areyou asking as apersona
7 Q. Soyouwereaware at thetime 7 opinion or as my opinion as Executive
8 that he vetoed HB 15707 8 Director?
9 A. Yes 9 Q. Let'sstart withtheBoard, as
10 Q. Andthat was something that 10 the Executive Director of the Board.
11 was acknowledged among members of the 11 A. Yes Itisdangerousto
12 Board staff? 12 receiveit on the black market.
13 A, Yes 13 Q. Doyouhaveadifferent
14 Q. Do youremember who? 14 personal opinion about it?
15 A. Itwasmeand Juli Carlson. 15 MS. LAND: I'll object to any
16 Q. That wasback at the time? 16  questions about her personal
17 A. Yes. 17 opinions, that would be outside the
18 Q. Roughly around April 8th, '217? 18  scope of the notice for her
19 A. Thereabouts. | don't know the 19  30(b)(6) witness.
20 date. 20 MS. COOPER: Okay.
21 Q. Who brought it up; wasit you 21 Q. Didyou haveadifferent
22 or Juli Carlson? 22 personal opinion? Y ou can answer, she
23 A. ldon'trecal and | know we 23 objected.
24 both got it on our phone that's how we 24  A. No. | don't have adifferent
25 found out about it. 25 personal opinion.
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AMY E. EMBRY

Q. Doesthe Board recognize, as
the Governor mentioned, that the
procedures banned by the Law 626 are
considered best practice medical care for
youth with gender dysphoria?

A. I'msorry. Repeat that
guestion.

Q. Yeah. Doesthe Board
recognize, as the Governor does, that the
gender transition procedures banned by
Act 626 are part of best practice medical
care for youth with gender dysphoria?

A. TheBoard has never discussed
that, so | don't know what their stand is
on that.

MS. LAND: Object to theform
of that previous question.

Q. And doesthe Board agree with
the Governor that the decision about
providing gender-affirming medical care
to minorsis best |eft to parents and
doctors?

A. Agan, the Board has never
discussed this, so | do not know the

Page 222

Page 224
1 AMY E. EMBRY
2 treating adolescents with
3 gender-affirming hormones, would the
4 doctor be violating their ethical duty to
5 discontinue treatment for a patient
6 without referring them to an alternative
7 provider?
8 A. Accordingtothislaw, yes.
9 Q. Andby "thislaw" you mean
10 20-6-202?
11 A. Yes
12 Q. Okay. So that would be
13 unprofessional conduct on the part of a
14 doctor to discontinue gender-affirming
15 hormones without providing areferral to
16 another doctor to continue that care; is
17 that correct?
18 A. Yes, that is my understanding.
19 Q. SowhatistheBoardtodo if
20 that situation arises and acomplaint is
21 filed or the Board otherwise comesto
22 learn about a doctor who is providing
23 careto apatient, an adolescent patient,
24 specifically gender-affirming medical
25 care, and was providing that care before

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

AMY E. EMBRY
Board's stance.

Q. Okay. And doesthat mean the
Board doesn't have a stance, since you're
testifying on behalf of the Board?

A. | don't know how to answer
that. They've never discussed it. It's
never been brought up to discuss. So |
don't -- as of right now they don't have
a stance because it's not been discussed.
It has not been an issue.

Q. Understood. | want to go back
to few more guestions about the Board's
enforcement of 626, if it should take
effect and to understand alittle bit
more about that.

Y ou mentioned alittle while
ago we talked about Arkansas Stat
20-6-202 which says, "Healthcare
providers are legally and ethically
prohibited from abandoning a patient

Page 223

22 before treatment has been concluded.” Do

23
24
25

you recal that?
A. Yes
Q. Soif doctors are currently

Page 225
1 AMY E. EMBRY
2 Act 626 took effect and then after 626
3 takes effect feels the doctor cannot
4 discontinue that care because it would be
5 abandoning their patient? So on the one
6 hand, there's the issue of abandonment
7 and on the other hand, Act 626 says the
8 doctor can't provide that care; how are
9 doctors supposed to navigate that
10 conflict?
11 MS. LAND: Objection to form.
12 A. If that wereto occur, then
13 what would happen is the Board would | et
14 their legal counsel know thereisa
15 conflict of these two rules and we need
16 to know how to proceed. That attorney may
17 go further and it may require an AG
18 opinion. When two laws conflict they have
19 to ask for legal assistance.
20 Q. HastheBoard raised the
21 concern about Act 626 putting it in this
22 bind?
23 A. No. TheBoard has not
24 addressed Act 626 at all.
25 Q. Okay.Doesthe Board have any

212-279-9424
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Page 226
1 AMY E. EMBRY
2 concerns about the impact of enforcing
3 Act 626 on adolescents who are receiving
4 gender-affirming medical care?
5 A. TheBoard has not addressed
6 this. Nothing has been discussed at the
7 Board leve of Act 626, so nothing has
8 been addressed.
9 Q. SoiftheBoardwereputin
10 that situation where Act 626 took effect,
11 acomplaint was brought to the Board
12 because adoctor is continuing to provide
13 careto apatient that they had been
14 treating beforehand, I'm trying to
15 understand, would the Board tell that
16 doctor they have to stop providing that
17 care?
18 A. Soareyouaskingif 626 was
19 in effect and it conflicts with 20-6-202,
20 the Board would ask for legal assistance
21 onthis; what do they need to do.
22 Q. DoestheBoard view Act 626
23 promoating the well being of minors?

Page 228
1 AMY E. EMBRY
2 any minors being harmed by
3 gender-affirming medical care?
4 A. Wehave not received any
5 information or any complaints to that
6 nature.
7 MS. LAND: Objection to form
8  onthat previous question.
9 Q. Solthink you testified
10 earlier that the Board is the State
11 entity charged with regulating medicine
12 in Arkansas with respect to the
13 categories of medical professionals that
14 you license; isthat correct?

15 A. Correct.

16 Q. Andthat includesdoctors; is
17 that correct?

18 A. I'msorry? What was that?
19 Q. Andthat includes doctors?
20 A. Yes

21 Q. IsittheBoard'sview that

22 Act -- sorry. Isit the Board's view
23 that Act 626 is an appropriate regulation

24 A. Agan, the Board has not 24 of medicine?
25 addressed Act 626 so this has not been 25 A. TheBoard has not addressed
Page 227 Page 229
1 AMY E. EMBRY 1 AMY E. EMBRY
2 discussed. 2 Act 626.
3 Q. SotheBoard hasno position? 3 Q. Soithasnoview?
4 A. Noposition. 4 A. Ithasnoview.
5 Q. Sothenjusttomakesurel 5 Q. Okay.
6 understand, does the Board not have any 6 MS. COOPER: Canwe mark tab
7 knowledge of ways Act 626 to benefit 7 13 asExhibit 117
8 minors? 8 (Exhibit, 11, email dated
9 A. Ithasnot been provided by 9  March 22, 2021, from Sarah Vestal
10 the Board Office to the Board members 10 to ASMB was received and marked on
11 anything about Act 626. 11  thisdatefor identification.)
12 Q. Sothe--what I'mtryingto 12 MR. RICHARDSON: Exhibit 11
13 learn iswhether the Board, itself, has 13 hasbeen introduced.
14 any evidence or knowledge that Act 626 14 MS. LAND: I'vegot it.
15 would benefit minorsin some way? 15 Q. Okay. Thank you. Ms. Embry,

16 A. Tomy knowledge, no.

17 Q. Okay.|lsthe Board aware of

18 any minorsin Arkansas who have been

19 harmed by gender-affirming medical care?
20 A. TheBoard hasnot received any
21 complaints and that's how they would

22 learn about that. So, no.

23 Q. Soagain, | can be confident

24 that the Board will not be presenting any
25 evidence based on its own experiences of

16 have you seen Exhibit 11?

17 A. Yes | have.

18 Q. Fortherecord, I'll identify

19 it asan email marked "Confidential" from
20 Sarah Vestal sent Monday, 22 March, 2021.
21 | understand thisto be

22 referencing a complaint against a surgeon
23 based on the complainant being

24 transgender; do | read that right?

25 A. Thatiscorrect.
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Page 230
1 AMY E. EMBRY
2 Q. Okay. Now, wedidn't get the
3 complaint that this was about. Was there
4 ever acomplaint filed?
5 A. | believethat | would have to
6 go back and look at thefilesagain. |
7 do not have the files with me and we get
8 an average of 400 complaintsayear. So |
9 would have to actually have documentsto
10 answer anything about this.
11 However, when this camein |
12 think this was the complaint because this
13 was asking, it was not filing a complaint
14 against a physician, no physicianis
15 named. It asksif there was a statute of
16 limitationsfor filing an ethics
17 complaint.
18 Q. | see Soandthiscould
19 satisfy your requirements for a
20 complaint, they just have to notify the
21 Board that they are making a complaint,
22 thereisno form they have to use?
23 A. No, but it must bein writing.
24 |t can be emall, it can be handwritten,
25 U.S. mail, whatever, but it must bein

Page 232
1 AMY E. EMBRY
2 treat apatient because they're
3 transgender be something that would be an
4 appropriate issue for the Board to
5 address?
6 A. Again, that depends on the
7 situation. If it'sanew patient, the
8 doctor can refuse new patients. So |
9 mean, you would have to get into more
10 detail to determine if there had been a
11 violation.
12 Q. Soifitwasdiscrimination by
13 adoctor based on any of the protected
14 characteristics, that would not be
15 something the Board would be involved
16 with?
17  A. Iftheinvestigation can be
18 proven, then that is something the Board
19 would take up.

20 Q. Oh, sorry. Let meclarify my
21 question.
22 Assuming she were able to

23 prove discrimination by her doctor
24 because she's transgender, is that
25 something the Board would -- could find

Page 231
1 AMY E. EMBRY
2 writing and must include the doctor's
3 name or licensee's name.
4 Q. Okay.Andwhat -- did this
5 complaint get taken up by the Board?
6 A. |wouldhavetoseeif an
7 actual complaint came in after this. This
8 cannot be considered a complaint because
9 it does not mention alicensee's name.
10 Thiswas specifically aquestion asto
11 the statute of limitations for filing an
12 ethics complaint.
13 Q. Soyoudon't know whether
14 Sarah Vestal subsequently filed a
15 complaint?
16 A. Shemay have because! do
17 remember this name but, again, it could
18 bethat I'm remembering her name from
19 this document.
20 Q. Sosditting here now, you have
21 no recollection of the outcome of that.
22 Okay.
23 Now, assuming what she alleged
24 hereis correct, understanding that we
25 don't know, but would the refusal to

Page 233
AMY E. EMBRY
inviolation?
A. Yes
MS. COOPER: Canwetakea
short break? Let's take ten minutes
and | think we're getting close.
VIDEOGRAPHER: We are off the
record at 3:56 p.m.
(Recessistaken.)
VIDEOGRAPHER: We are back on
11  therecord at 4:15 p.m.
12 Q. Ms. Embry, isAct 626 an
13 appropriate regulation of medicine?

O©oOO~NOOTD,WNPE

10

14  A. | donot have an opinion on
15 that.
16 Q. Anddoesthat mean the Board

17 doesn't have an opinion about that?

18 A. TheBoard, that would be a

19 question for the Board. Also, I'm not a
20 physician.

21 Q. Okay.Now, thisisone of our
22 topics on the notice about regulation of
23 medicine and so -- and you're testifying
24 on behalf of the Board and you should
25 have been prepared on these. So I'm
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Page 234

1 AMY E. EMBRY

2 looking at the, you know, much of the

3 noticeis about regulating the medical

4 profession. Soisthis-- isAct 626 an

5 appropriate regulation of medicine?

6 MS. LAND: I'll object to the

7  formof that question and it is

8  asovague. You can answer.

9 A. | would need more detail, such
10 aswho drafted the legidation, who did
11 they consult with, did they consult with
12 anybody in the medical field? | don't
13 have enough information as to how this
14 was drafted to say if thisisagood form
15 of medicine.

16 Q. AndlI hear youand | think

17 that your answer istelling me maybe my
18 question could have been clearer because
19 | wasn't -- | wasn't asking about what

20 medical experts would say about

21 appropriate medical care for youth with
22 gender dysphoria, so let me ask the

23 question alittle bit differently because
24 | see how it was heard by you.

25 I's prohibiting treatment that

Page 236
1 AMY E. EMBRY
2 Q. Andlthink you said earlier
3 thisisthe only -- strike that.
4 | believe you said earlier Act
5 626 isthe only ban on a particular
6 medical treatment in Arkansas that you're
7 aware of; isthat correct?
8 A. Thatl amaware of.
9 Q. Okay.And that the Boardis
10 aware of; is that correct?
11  A. Yssitis
12 Q. Okay. Sodo you have any
13 concerns about the government intruding
14 on the medical decisions families make
15 with their doctors?
16 MS. LAND: Objection to form.
17  A. | believethe Board would have
18 concern with some of the issuesin 626.
19 If they were to address thisissue they
20 may have concerns.
21 Q. And which concerns or what
22 concerns?
23 A. Ifl hadto speculate to
24 answer for 14 individuals, it would be
25 about cutting off care to patients that

Page 235
1 AMY E. EMBRY
2 is-- well, let mejust ask it thisway;
3 you're aware that gender-affirming
4 medical careisrecognized as best
5 practicesin the medical field by many
6 professional medical professional
7 associations?

8 MS. LAND: Objection to form.
9 A. Couldyou repeat that question
10 again?
11 Q. Areyouawarethat

12 gender-affirming medical careis

13 recognized as best practicein the -- for
14 the treatment of gender dysphoria by many
15 medical associations, medical

16 professional associations?

17 A. No, | wasnot aware of that.

18 Q. Okay. Isprohibiting a

19 particular medical treatment, blanket

20 ban, typical of how medicineis-- the
21 field of medicineis normally regulated?
22 MS. LAND: Objection to form.
23 A. ltisnottypica asto how

24 Arkansas regulates medicine at the

25 moment.

Page 237

1 AMY E. EMBRY

2 are aready undergoing treatment. It

3 would also be a conflict with another

4 law, aswe've aready discussed earlier.

5 Q. Andwhatisyour basisfor

6 thinking that might be -- those may be

7 concerns? And let's start with the

8 cutting off care to patients already

9 receiving treatment.
10 A. Thatisstrictly from
11 witnessing the Board at board meetings.
12 What is -- issues that may not be exactly
13 likethis but similar to it and how they
14 have addressed those issues.
15 Q. Soareyou speaking of other
16 issues unrelated to gender-affirming
17 medical care where there were concerns
18 expressed by the Board about physicians
19 cutting off care for patients; is that
20 correct?
21 A. Yes It'scaled patient
22 abandonment.
23 Q. AndtheBoard, some of the
24 Board members have expressed concerns
25 about when that happens, when patients
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Page 238
1 AMY E. EMBRY
2 are abandoned by doctors; isthat right?
3 A Yes
4 Q. What concernswereraised by
5 the Board members about that?
6 A. Just,ingenerd, just the
7 fact that patient abandonment happened,
8 that they abandoned a patient with
9 nowhere else to go and a complaint was
10 filed against the Board and they
11 addressed it as would any other
12 complaint.
13 Q. DidtheBoard express concerns
14 that that's harmful to patients when that
15 happens?
16 A. Yes Attimesthey have said
17 it is harmful to the patient.
18 Q. Andwhy?Why did they say it
19 was harmful ?
20 A. Theydid not giveareason
21 why. When they spoke of that it was just
22 astatement that it was harmful to
23 patients when you abandon them.

Page 240

1 AMY E. EMBRY

2 intruding on the medical decisions

3 families make with their doctors?

4 MS. LAND: Objection to form

5  and scope.

6 A. Thereisapossihility, yes.

7 It'sdl | can say on that isthat there

8 isapossibility. Until it is addressed

9 by the Board, | can't give adefinite
10 answer.
11 Q. Andthereisapossihility
12 that you would have concerns or thereis
13 apossibility that if Act 626 takes
14 effect that the government would be
15 intruding on medical decisions families
16 make with their doctors? I'm not sure |
17 understood your answer.
18 A. | would say yesto both.
19 Q. Sodoesthat meanthereisa
20 possibility that the Board, if faced with
21 complaints about doctors providing care
22 that is prohibited by Act 626, that the
23 Board may not enforce Act 626 and

24 Q. Which Board member said that? 24 prohibit doctors from or discipline
25 A. Oh,there'sbeen-- | don't 25 doctorsfor engaging in such care?
Page 239 Page 241
1 AMY E. EMBRY 1 AMY E. EMBRY

2 know. | don't know, but there have been
3 issues of patient abandonment that have
4 been brought before the Board.

5 Q. I'msorry. | can'trecal if |

6 asked you this question. Do you have

7 concerns about the government intruding
8 on the medical decisions families make
9 with their doctors?

10 MS. LAND: Objection to form
11  andto the scope of that question.
12 You can answer.

13  A. | dobelieveupon any

14 legidation that comes before the Board
15 if they discuss, if they do have concerns
16 they do discussit and they would ask
17 their legal counsel what would be the
18 best way to proceed.

19 Q. Andareyou speaking -- |

20 asked the question alittle bit generally
21 but | didn't probably ask it as

22 specificaly as| should have and that
23 may help clarify your answer.

24 Do you have concerns about,

25 with respect to Act 626, the government

2 A. Agan, every situationis
3 different, but if Act 626 went into
4 effect, asyour question isbased on, if
5 it wereto go into effect, it would bein
6 conflict with another law and the Board
7 would need to ask for legal assistance on
8 what to do.
9 MS. LAND: I'll object to the
10 form of that previous question.
11 Q. Andthat conflict would only
12 be, if | understand correctly, in the
13 case of individuals who are aready
14 receiving care from adoctor; is that
15 right?
16 MS. LAND: Object to form.
17  A. Yes According to 20-6-202
18 it'slegaly and ethically prohibited
19 from abandoning a patient before
20 treatment has been concluded. So that
21 meansthey are aready within treatment.
22 Q. Right. So understanding that
23 the Board would need to ask for legal
24 advice from counsel about what to doin
25 the event of acomplaint that raises this
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Page 242
1 AMY E. EMBRY
2 conflict between two statutes, if you
3 had, you know, putting aside patients who
4 aredready receiving care and just
5 somebody who their doctor recommends or
6 would recommend that they initiate care
7 that would violate Act 626, do you have
8 concerns about the government intruding
9 into that decision made by families with
10 their doctor?
11 MS. LAND: Objection to form.
12 A. | don'tunderstand the
13 question. | don't understand exactly --
14 Q. Letmeaskitdifferently.
15 If Act 626 werein effect and
16 apatient, minor patient and their parent
17 saw adoctor and after assessment the
18 doctor's recommendation would be
19 gender-affirming medical treatment, and
20 the parents and minor agree that that's
21 inthe best interests of that patient,
22 hut that Act 626 would not permit the
23 child or minor to receive that care that
24 the parent and doctor believeisin the
25 child's best interests, do you have

Page 244

1 AMY E. EMBRY

2 Q. Okay.Do you have concerns?

3 MS. LAND: I'll object to the

4  form of that question to the extent

5 it'sasking for any personal views

6  that would be outside the scope of

7  thisnotice. So | will object to

8  any question that's going to elicit

9  personal views of thiswitness.
10 MS. COOPER: Okay.
11 MS. LAND: Andif weregoing
12 tocontinueto ask her personal
13 views, that might needto bea
14  discussion we need to have further.
15 MS. COOPER: Yeah. | just have
16  thisquestion.
17 Q. Do youremember the question?
18 MS. LAND: You can answer.
19 A. Okay.Sol have concernsthat

20 thelaw that was passed, Act 626, isin
21 violation of other laws. That ismy
22 concern.

23 Q. Andwhich other laws?

24 A. The20-6-202.

25 Q. Anyothers?

Page 243
1 AMY E. EMBRY
2 concerns about the law intruding into
3 thismedical decision that families make
4 with their doctors?

5 MS. LAND: Objection to form
6  and scope.
7 A. | would say that the Board, it

8 ispossible that they would have

9 concerns. But, again, if it werein
10 effect and it'sin conflict with another
11 law, they would not do anything until
12 they advised their legal counsel.
13 Q. Andinyour view it'spossible
14 the Board would have concerns even if
15 there's an individual minor who is not
16 currently receiving care but is --
17 parents and doctors believe care would be
18 intheir best interest?
19 A. ltispossible itisa
20 possibility that the Board would voice
21 concerns.
22 Q. Butyouhavenot heard
23 gpecific concerns voiced by anybody at
24 thispoint?
25 A. No.

Page 245

1 AMY E. EMBRY
2 A. Notthat I'maware of right
3 now.
4 Q. Okay. Sothat'saconcern

5 about people who are currently receiving

6 care not being able to have the doctor

7 continue to provide or refer them for

8 continuation of that care?

9 A. Correct.
10 Q. Okay.But not about the people
11 who haven't started care yet, there are
12 no concerns about that?
13  A. | don'tknow -- at this point,
14 no. If the law were enacted, then more
15 research would need to be done.
16 Q. Andhaveyou talked with any
17 familieswho will be directly affected by
18 Act 626 if it takes effect?

19 A. Havel spoken to anyone? No.
20 Q. Doyouknow any?

21 A. No, | donot.

22 Q. Okay.Doyouknow any

23 transgender adolescents who are receiving
24 gender-affirming medical care?
25 A. Theonly onesthat | am aware
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Page 246 Page 248
1 AMY E. EMBRY 1 INDEX
2 of arethe onesthat were listed in the 2 WITNESS: AMY E. EMBRY 6
3 lawsuit. 3 DIRECT EXAMINATION BY MS. COOPER 6
4 Q. Soyoudont personally know 4
5 or the Board doesn't have interaction 5 EXHIBITS
6 with any minors who are receiving 6 Exhibit 1, 30(b)(6) noticefor 15
7 gender-affirming medical care? 7 Defendant Arkansas State Medical
8 A. Nottomy knowledge. 8 Board
9 MS. COOPER: Just a minute. 9 Exhibit 2, Arkansas Medical 24
10 That'sal I've got. 10 Practices Act and Regulations,
11 MS. LAND: | don't have any 11 revised as of December 2, 2020
12 questions. 12 Exhibit 3, printout of the 44
13 VIDEOGRAPHER: We are off the 13 homepage of the Arkansas State
14 record at 4:35 p.m. 14 Medical Board website
15 MS. LAND: Wewould liketo 15 Exhibit 4, printout fromthe 69
16  read andsign. 16 Medical Board re: Regulatory and
17 (The proceedings were 17 Discipline
18 adjourned at 4:35 p.m.) 18 Exhibit 5, Arkansas State House 105
19 19 Bill 1718
20 20 Exhibit 6, Guidance For the Use 138
21 21 of Hydroxychloroguine and
22 22 Chloroquine For the Treatment of
23 23 CovID 19
24 24 Exhibit 7, May 5, 2021 email re: 155
25 25 Public Health Grand Rounds
Page 247 Page 249
1 CERTIFICATE 1 Exhibit 8, email dated May 25, 165
2 I, MAUREEN M. RATTO, a 2 2021, re: CNN Inquiry
3 Registered Professional Reporter, do 3 Exhibit 9, copy of House Bill 175
4 hereby certify that prior to the 4 1570
2 ;‘;;“g"@cve'v;ﬁ‘;i;“gye;a:;'o”g?yﬁ‘h“gY E. 5 Exhibit 10, Opinion articlein 217
; t:]uth, tr;]e whole truth and nothing but g \2/\(l)gslhlngton Post dated April 8,
the truth. L. .
9 | DOFURTHER CERTIFY that the 8 Exhibit 11, emall dated March 229
10 foregoing is atrue and accurate 9 22,2021, from Sarah Vestal to
11 transcript of the proceedings as taken 10 ASMB
12 stenographically by and before me at 11
13 thetime, place and on the date 12
14 hereinbefore set forth. 13
15 | DO FURTHER CERTIFY that | am 14
16 neither arelative nor employee nor 15
17 attorney nor counsel of any of the 16
18 partiesto this action, and that | am 17
19 neither arelative nor employee of such 18
20 attorney or counsel, and that | am not 19
21 financialy interested in this action.
2o 20
23 gé
o WMQMW 23
MAUREEN M. RATTO, RPR 24
25 License No. 817125 25
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Page 250 Page 252
1 AMANDA LAND, ESQ. 1 BRANDT, et d. vs. RUTLEDGE, et al.
2 dland@arkansasag.gov 2 5/10/2022 - Amy E. Embry (#5219516)
3 May 24, 2022 3 ACKNOWLEDGEMENT OF DEPONENT
4 RE: BRANDT, et a. vs. RUTLEDGE, et a. 4 1, Amy E. Embry, do hereby declare that |
5 5/10/2022, Amy E. Embry (#5219516) 5 have read the foregoing transcript, | have made any
6  The above-referenced transcript is available for 6 corrections, additions, or changes | deemed necessary as
7 review. 7 noted above to be appended hereto, and that the same is
8  Within the applicable timeframe, the witness should 8 atrue, correct and complete transcript of the testimony
9 read the testimony to verify its accuracy. If there are 9 given by me.
10 any changes, the witness should note those with the 10
11 reason, on the attached Errata Sheet. 1
12 The witness should sign the Acknowledgment of 12 Amy E. Embry Date
13 Deponent and Errata and return to the deposing attorney. | 13 *If notary is required
14 Copies should be sent to all counsel, and to Veritext at 14 SUBSCRIBED AND SWORN TO BEFORE ME THIS
15 erratas-cs@veritext.com. 15 _____ _DAYOF , 20
16 16
17 Return completed errata within 30 days from 17
18 receipt of testimony. 18
19  If the witnessfailsto do so within the time 19 NOTARY PUBLIC
20 allotted, the transcript may be used asif signed. 20
21 21
22 Yours, 22
23 Veritext Legal Solutions 23
24 24
25 25
Page 251
1 BRANDT, et a. vs. RUTLEDGE, et al.
2 5/10/2022 - Amy E. Embry (#5219516)
3 ERRATA SHEET
4 PAGE____ LINE____ CHANGE
5
6 REASON
7PAGE___ LINE____ CHANGE
8
9 REASON
10 PAGE____LINE____ CHANGE
11
12 REASON
13 PAGE____LINE____ CHANGE
14
15 REASON
16 PAGE____ LINE____ CHANGE
17
18 REASON
19 PAGE____LINE____ CHANGE
20
21 REASON
22
23
24 Amy E. Embry Date
25
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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Page 6
1 DEPOSITION OF RHYS BRANMAN, M.D. - June 24, 2022
S ——
3 THE VIDEOGRAPHER: We are on the record
4 at 1:58 p.m. Thisisthe mediaunit one of the
5 video-recorded deposition of Dr. Rhys Branman taken
6 by counsel for plaintiff in the matter of Dylan
7 Brandt et al., vs. Leslie Rutledge, et d., filed in
8 the United States District Court, Eastern District
9 of Arkansas, Central Division, Case
10 No. 4:21-CV-00450IM.
11 We are at the location of the Arkansas
12 Attorney General's Office at 323 Center Street,
13 Suite 200, in Little Rock, Arkansas, and there are
14 also participants remotely via Zoom.
15
16 Veritext, and I'm the videographer. The court

My nameis Mike Tschiemer representing

17 reporter is Mayleen Ahmed, also from the firm of
18 Veritext.

19
20 action, nor am | financially interested in the

I'm not related to any party in this

21 outcome. If there are any objections to proceeding,
22 plesse state them at the time of your appearance.

23
24 remotely, will now state their appearances and

Counsel and all present, including

25 affiliations for the record, beginning with the

Page 8

RHYS BRANMAN, M.D.
having been duly sworn, testified as follows:
EXAMINATION
6 BY MR. RICHARDSON:
7 Q. Good afternoon, Dr. Branman. Thank you
8 for being here. | know you're very busy, so |
9 appreciateit.

a b wWNPE

10 Just, have you been deposed before, sir?
11 A. Oh,yes. | believe once before.
12 Q. Okay. So thismay sound familiar, |

13 just want to go over afew brief ground rulesto
14 help us structure the conversation today.

15 First, the reporter needs to make an

16 accurate record, and so anything that's nonverbal
17 won't be picked up. So if you can respond to

18 everything verbally instead of, you know, head nods
19 or hand gestures, that would be great.

20 To that end, it'saso good if we don't

21 speak over another, so I'll try to not speak over
22 you, and I'd appreciate if you could try to do the
23 samefor me.

24 Throughout the deposition today, your
25 attorney may have objections to some of my

Page 7

1 noticing attorney.

2 MR. RICHARDSON: ThisisDaniel

3 Richardson with Sullivan & Cromwell LLP for the

4 plaintiffs.

5 MS. ECHOLS: Beth Echals, Gill Ragon

6 Owen, for the plaintiffs.

7 MR. MANN: Drake Mann, Gill Ragon Owen,

8 for the plaintiffs.

9 THE VIDEOGRAPHER: And remotely, anyone
10 ese?
11 MR. RICHARDSON: It looks like my

12 colleague Leslie Cooper may have joined. 1'm not
13 sureif she can hear us.

14 MS. COOPER: Yes. Thisis-- arewe

15 announcing? I'm sorry. Leslie Cooper for

16 plaintiffs.

17 THE VIDEOGRAPHER: Madam reporter --
18 Doctor, would you, please, raise your

19 right hand to be sworn in.

20 Do you swear that the testimony you're

21 about to give will be the truth, the whole truth,

22 and nothing but the truth?

23 THE WITNESS: Yes, | do.
24 THE VIDEOGRAPHER: Thank you. Please
25 proceed.

Page 9
questions. If that happens, that's just for the

1
2 record; we can sort that out later, but you can go
3 ahead and answer the question even if there's been
4 an objection.
5 I might show you afew documents today.
6 My colleagues in the room have those documents with
7 them, but if there's ever any confusion about what
8 I'mreferring to, just let me know, and | can -- |
9 can clarify things.

Also, | aready know it's already late
in the day, and these things can be alittle tiring.
So if you want to break at any point, just let me
13 know. I'll plan to take a break, you know, after --
14 after an hour, hour and a half or so, just so we can
15 gain our bearings. But if you need more than that,
16 just -- just feel free to let me know.

10
11
12

17 Doesal of that sound all right?

18 A. I'msorry?

19 Q. Doesall of that sound all right?

20 A. Yes. That soundsfine.

21 Q. So, first, what did you do to prepare

22 for your testimony today?

23 A. | spoke with my attorney briefly, and

24 sheinformed me about what the general -- | guess
25 the protocol is for a disposition -- for

3 (Pages6-9)

Veritext Lega Solutions

212-279-9424

WWw.veritext.com

212-490-3430



Case 4:21-cv-00450-JM Document 171-2 Filed 07/27/22 Page 5 of 43

Page 10
1 disposition -- deposition. I'm sorry.

2 Q. No problem. Gotcha

3 So it wasjust -- just the one meeting

4 with the -- the attorney?

5 A. | had two meetings with the attorney.

6 Q. Okay. And --

7 A. One--

8 Q. -- both of those were brief?

9 A. They were basically, yeah, thisiswhat
10 adepositioniis, thisis, you know --
11 MS. LAND: I'll go ahead and do an
12 objection on the record as to any attorney-client

=
w

privileged communications.
MR. RICHARDSON: Gotcha
MS. LAND: Just for good measure.
BY MR. RICHARDSON:
Q. Okay. Sohow did you first become aware
of this case?
A. | wasinformed by Amy Embry that | would
be deposed for alawsuit that the Medical Board is
being sued.

NN PR R R
B O ©Oow~NO O

22 Q. Okay. So you were not notified of the
23 case prior to being notified for this deposition?
24 A. No, | wasnot.

25 Q. Okay. Areyou awarethat you'rea

Page 12
1 went to college, after high schooal, or just the

2 health sciences part?

3 Q. | would say just the health sciences

4 part.

5 A. Sol graduated high school and | went

6 to-- well, I'll just start. | went to college at

7 UC Irvine, and then graduated from there, and went

8 to dental school first at UC San Francisco.

9 | graduated from there in 1986, and then
10 wasin the United States Navy as a general dentist
11 for approximately three years.

12 After that, | grad -- | |eft the United

13 States Navy, and | was accepted at Vanderbilt

14 Medical School. And | did aresidency -- | did my
15 medica school training aswell as residency in oral
16 and maxillofacial surgery. It was acombined

17 residency.

18 And then after that, | went to -- did a

19 fellowship, a one-year fellowship in general

20 cosmetic surgery. So that's my training.

Page 11
defendant in this case?

A. | was-- asamember of the Medical

Board, | guessso. | didn't know | was a defendant.
What do you mean by that?

Q. Wadll, just named asadefendant in -- in
the matter in your capacity as a member of the
Medical Board.

A. Yes, | wasaware of that.

9 Q. Okay. And wereyou aware of that before

cO~NO Ol WNPE

10 being notified of this deposition?

11 A. No, | wasnot.

12 Q. Okay. Gotcha

13 Are you aware of the arguments being

14 asserted in court in this case on your behalf?

15 A. No, I'm not.

16 Q. Okay. Soyou had no -- no knowledge or
17 involvement with the case prior to being informed of
18 this deposition?

19 A. That would be correct.

20 Q. Okay. I'dliketo just briefly ask you

21 about your medical training.

22 Can you just describe your -- your

23 academic training and medical training to become a
24 doctor?

25 A. Would you like meto start from when |

21 Q. Andwasthat --

22 A. Andthat --

23 Q. --fellowship alsoin Vanderbilt?

24 A. No. That was herein Little Rock

25 Arkansas under Jim Billie, who is also a cosmetic

Page 13

1 surgeon.
2 Q. Gotcha.
3 Soit's -- first waswhat? A DDS, |
4 guess, iswhat that would be, the dental school
5 degree. Isthat --
6 A. Sothedenta school degreeisaDDS.
7 Q. DDs
8 A. And the medica school degree was an
9 M.D.

10 Q. Gotcha

11 And the M.D. and the residency both at

12 Vanderhilt, the fellowship in Little Rock?

13 A. Yes

14 Q. Okay.

15 A. Correct.

16 Q. Areyou currently board-certified?
17 A. I'mboard-certified in oral and

18 maxillofacial surgery, and I'm board-certified in
19 general cosmetic surgery.

20 Q. Okay. And arethere separate

21 organizations that provide those certifications, o
22 isthat al one?

23 A. Those are separate organizations.

24 Q. Soisthefirst onethe American Board
25 of Cosmetic Surgery; isthat --

4 (Pages 10 - 13)

Veritext Lega Solutions

212-279-9424

WWw.veritext.com

212-490-3430



Case 4:21-cv-00450-JM Document 171-2 Filed 07/27/22 Page 6 of 43

Page 14
1 A. That would be the cosmetic surgery side,

2 and then the other isthe American Board of Ora and
3 Maxillofacial Surgery.
4 Q. Gotcha. Thank you.

5 Areyou currently licensed to practice
6 in Arkansas?
7 A. Yes

8 Q. Areyou licensed anywhere else besides
9 Arkansas?

10 A. Yes
11 Q. Okay. And where would that be?
12 A. I'mlicensed to practice dentistry and

13 medicinein California.

14 Q. And doesthat stem from your time after
15 you graduated UC San Francisco when you were --
16 A. Yeah. | wanted to maintain those

17 licenses. So, yes, that'swhen | wasin California.
18 Q. Gotcha

19 So as alicensed doctor in Arkansas, are

20 you regulated by the Arkansas Medical Board?

21 A. Absolutely.

22 Q. Arethereany other entities that --

23 that regulate doctors in Arkansas besides the Board?
24 A. Waédll, for me personally, I'm regul ated

25 by the Arkansas State Dental Board aswell. | don't

Page 16
1 now?

2 A. | had apartner back -- | guesswe

3 separated around 2011, 2010.

4 Q. Sosincethen, you've been the only

5 person practicing at that center?

6 A. Yes

7 Q. Okay. And did you practice anywhere

8 else beforehand since obtaining -- since completing
9 your fellowship?

10 A. | had my own practicein Nashville,
11 Tennessee.
12 Q. Soat that time, you would have been

13 licensed in Tennessee?

14 A. Thatiscorrect.

15 Q. And that haslapsed or --

16 A. I'mnot practicing there, so | let that
17 lapse.

18 Q. Soatyour current role at the Little

19 Rock Cosmetic Surgery Center, what sort of

20 treatments do you provide?

21 A. Presently, | provide cosmetic surgery

22 treatments, cosmetic injections. Those are the main
23 things. | get -- do you want me to tell you the

24 list of proceduresthat | perform?

Page 15
1 know of any other boards that license physiciansin

2 the State of Arkansas.

3 Q. Okay. Andwheredo you currently

4 practice?

5 A. | practicein Little Rock, Arkansas.

6 Q. Andisthat with the Little Rock

7 Cosmetic Surgery Center?

8 A. Thatiscorrect.

9 Q. Anddo you provide any treatments
10 outside of the Little Rock Cosmetic Surgery Center?
11 A. Wdl, if -- sometimes | take patients
12 from there to a hospital to do a hospital surgery.
13 Q. Okay. That'sthekind of thing where
14 you would need, like, admitting privileges to some
15 legal hospital to --

16 A. Thatiscorrect.
17 Q. | understand.
18 And how long have you been with the

19 Little Rock Cosmetic Surgery Center?

20 A. Since 2002.

21 Q. And arethere any other doctors that

22 practice as part of that center?

23 A. Not currently.

24 Q. Okay. Sothere-- there used to be

25 colleagues working there, and you're the only one

25 Q. Wadll, just give me some examples.
Page 17
1 So on the cosmetic surgery side --
2 A. Sure.
3 Q. --would that include things like a

4 rhinoplasty or breast augmentation or --
5 A. Yes. Thosewould bethingslike
6 rhinoplasty, breast augmentation, eyelid surgery.
7 Q. Okay.
8 A. Liposuction.
9 Q. Andontheinjection side, | mean, do
10 you use the term "cosmetic injections”; is that
11 right?
12 A. 1 guessso. Ontheinjection side, |
13 would perform things like BOTOX®; cosmetic fillers,
14 hyaluronic acid-based fillers; occasionally, I'll
15 provide asiliconeinjection. | think those are the
16 main onesthat | did.
17 Q. Sofocusing just on the surgery piece of
18 that, what does a surgical course of treatment
19 usually entail?
20 A. Thesurgical course of treatment entails
21 apatient contacting the office; they're then
22 scheduled for an appointment. Typicaly, they tell
23 areceptionist what they'reinterested in.
24 They're appointed for a consultation.
25 During the consultation, there is areview of their

5 (Pages 14 - 17)
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Page 18
1 medica history, and then we do an examination. We

2 discuss with them what their desires are, and we do
3 an examination to seeif they are a candidate for

4 the procedure they're asking for.

5 Q. Okay. Soit normally would work where
6 they -- they come in already with an idea of the

7 surgical treatment in mind, or do they come in with
8 aproblem, and then you tell them what surgery would
9 -- would best help with the problem?

10 A. I'veseen both.
11 Q. Okay. And onceyou start down a course
12 of treatment and the person is qualified for the

13 procedure, does that usually involve, you know,

14 multiple procedures? Are there prescription drugs?
15 Isthere physical therapy?

16 I'm just curious what might be included

17 within asingle patient's --

18 MS. LAND: Object to form.

19 Q. --careand--

20 MS. LAND: Y ou can answer.

21 A. Canyou repeat the question, please?
22 I'm sorry.

23 Q. I'mjust curious what would -- what

24 would be included in a patient's care regimen once
25 they've started treatment?

Page 20
1 wegiveapatient, so I'm not -- | may not be

2 physically writing that prescription each time.
3 But, yes, we do provide -- | do
4 prescribe that myself.
5 Q. Okay. And arethere any treatments that
6 you offer that require multiple surgeries or
7 multiple appointments to compl ete the treatment?
8 A. Some. Yeah, there are afew.
9 For example, if | feel -- if the patient
10 needs a mastopexy or a breast augment- -- or a
11 breast lift, sometimes -- and they want an
12 additional fullnessin the upper pull of the breast,
13 and | don't feel that a combination of a mastopexy
14 and a breast implant would be a safe, reliable
15 procedure, then | would go ahead and do the lift
16 first, let them heal, and then come back in and do a
17 breast augmentation to get that final result that
18 they're looking for.
19 Q. Gotcha
20 And would it ever be the case with
21 thingslike a -- you know, like arhinoplasty, where
22 you might do one procedure and then haveto do a
23 follow-up procedure?
24 A. Only if the results of the first
25 procedure were not to the patient's liking.

Page 19
1 A. Their care regimen can be anything from

2 asimple surgery where they have a surgical
3 procedure and then we follow up with postoperative
4 follow-up redly just to make sure they're healing
5 well. Some patients may undergo a brief period
6 where they have atopical medication for a short
7 period of time. And then we do a procedure. Some
8 patients undergo aweight loss; some weight loss
9 ahead of time, and then we do the procedure.
10 Q. Would it ever be the case that after the
11 procedure, you would need to prescribe medication tg
12 the patient?

13 A. Wadl, most --
14 MS. LAND: Object to form.
15 A. Most patients, will be prescribed an

16 antibiotic, a pain medication, and sometimes other
17 types of medication to prevent infection and to see
18 them through the immediate postoperative course.
19 Q. Okay. And do you prescribe those

20 medications yourself?

21 A. I'msorry?

22 Q. Do you prescribe those medications

23 yourself?

24 A. Dol prescribe them myself? Yes.

25 Now, sometimes we have a set form that

Page 21
Q. Okay. And has that happened before?
A. Yes
Q. Arethereany treatments that you used
to provide that you no longer provide?
A. Yes
Q. Andwhat are some of those?
A. Oneis buttocks augmentation. | don't
provide that.
Q. Andwhat --
10 A. ldon't--I'msorry. Go ahead.
11 Q. What was your reason for no longer
12 providing that?
13 A. | didn't feel the procedure was safe.
14 And the way the procedure was performed to get the
15 results that the patients wanted, | just didn't feel
16 comfortable with that procedure.
17 Q. Werethere any incidents that led you to
18 change your view on the safety of that procedure?
19 A. Just some journal articlesthat showed a
20 relatively high incidence of pulmonary embolism or
21 blood clots going to the lungs.
22 Q. Areyou aware of other providers that
23 still offer the buttocks augmentation procedure?
24 A. Yes
25 Q. Any inArkansas?

© O ~NOULhWDNLPRE

6 (Pages 18 - 21)
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Page 22
1 A. Yes

2 Q. And arethere any other procedures that
3 fdl into that category that you used to provide and
4 no longer provide?
5 A. Let'ssee. Hair transplants.
6 Q. And what was the reason for the shift
7 there?
8 A. | didn't fed that | could provide the
9 results that the patients wanted due to the fact
10 that | didn't have the team together that could
11 effectively pro- -- you know, do the procedure.
12 Q. Okay.
13 A. It'svery --it'savery highly
14 intensive team approach that | felt | just wasn't
15 set upfor.
16 Q. Okay. And arethere other providersin
17 Arkansas -- in Arkansas offering that treatment?
18 A. | believeso. I'm not sure about that.
19 Q. And arethere --
20 A. | know there used to be.
21 Q. And arethere providers outside of
22 Arkansasthat offer that hair transplant treatment?

Page 24
1 they were seeking out that care as part of an

2 attempt to align their -- their physical appearance
3 with their gender identity, or is that something you
4 found out after the fact?
5 A. | found out after thefact. | was
6 unaware of what their intention was, if there even
7 was that intention.
8 Q. Okay. And areyou -- would you be
9 willing to provide care to a transgender person?
10 MS. LAND: Object to form.
11 A. Inregardsto gender transformation or
12 inregardsto any procedure?
13 Q. Wadll, any procedure.
14 A. Sure. | have-- | have no problem with
15 providing various types of treatment.
16 Q. Okay. Andwould you feel comfortable
17 providing care to atransgender person that was a
18 gender transition procedure?

19 A. That was or was not?
20 Q. Thatwas.
21 A. I'mnot really trained to do that, so

22 I'm not -- that's not what | actually do.

23 | feel that if someone wantsto have a

24 procedure in order to do a gender transformation,
25 then | would want to refer them to someone who

23 A. Yes Many.
24 Q. Haveyou ever performed surgery for a
25 transgender person?
Page 23
1 MS. LAND: Objection to form and
2 relevance.
3 Y ou can answer when | object.

4 A. Not that I'm aware of.

5 Q. Okay. Sohaveyou ever performed

6 surgery related to atransgender person's gender

7 transition?

8 MS. LAND: Object to form.

9 A. When -- can you please define "gender
10 transition"?
11 Q. Wadll. Any, any procedure that would
12 have helped the patient align their sex
13 characteristics with their gender identity.
14 A. Arewetalking about genitaliain
15 particular, or are we talking about any part of the
16 person's body?
17 Q. Any part of the person's body?
18 A. There'sone patient that | performed a
19 rhinoplasty on, and that patient presented
20 themselves as afemale, but when -- but we were
21 unaware that the patient was male. And so we -- we
22 were -- we did the procedure. But -- and thiswas a
23 hump reduction on arhinoplasty. And that's the
24 only procedure that I'm aware of.
25 Q. Okay. And did that patient say that

Page 25
1 specializesin that area.

2 Q. Whatif apersonjust cameinfor a

3 procedure like a breast augmentation or a mastopexy,
4 one of the procedures you do provide, but stated

5 that that was the reason?

6 MS. LAND: Object to form, relevance,
7 and callsfor speculation.
8 Y ou can answer.

9 A. Areyoureferring to a breast
10 augmentation?
11 Q. Wadll, let'sjust take a mastectomy. Is
12 that a procedure you've provided before?
13 A. No.
14 Q. Okay. Wedll, let's-- let'sdo a-- have
15 you provided something called facial feminization
16 surgery at any point?
17 A. No.
18 Q. Okay. Well, let's say it was breast
19 augmentation then.
20 If someone said that, you know, they
21 wanted a breast augmentation as part of a gender
22 transition, isthat the kind of thing you would
23 provide?
24 A. | don't provide that.
25 Q. Oh, soyou don't provide breast

7 (Pages 22 - 25)
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Page 26
1 augmentation procedures currently?
2 A. Oh, | provide breast augmentation
3 procedures, | don't provide breast augmentation for
4 gender transformation or for -- if | had amale
5 patient, | guess the term would be a cisgender male
6 who was requesting breast augmentation as part of a
7 gender transformation procedure, | don't provide
8 that because I'm not trained to do breast
9 augmentation on men.
10 Q. Okay. Sothiswould be about your -- so
11 thefact that you don't provide this therapy based
12 on alack of training on your part?
13 A. That would be correct. I've not trained
14 to do breast augmentation on men.
15 Q. Understood.
16 So just thinking about the cosmetic
17 surgery procedures you do provide, why do people
18 generally seek out those procedures?
19 MS. LAND: Object to form.
20 A. | think the reasons are -- as many as
21 the people that comein.
22 Q. Solet'sjust focus on one kind of
23 procedure, like arhinoplasty. What are some of the
24 reasons that people might seek a rhinoplasty?
25 MS. LAND: Object to form.

Page 28
1 effective.

2 Q. Okay. Butyou're aware of patients who
3 have not been satisfied with the procedure or for
4 whom it wasn't effective?
5 A. Yes Their end result did not meet the
6 patient's expectation.
7 Q. Okay. And how do you decideif the
8 treatmentsthat you offer are safe?
9 A. These are procedures that have been
10 performed many times without undue complications.
11 Q. Andareyou aware of clinical studies
12 that relate to all of the procedures you provide?
13 A. Yes. | reviewed many clinical studies
14 that review the proceduresthat | provide.
15 Q. Canyou say that thereis-- thereisa
16 study review for every procedure that you provide?
17 A. What type of study?
18 Q. Wadll, I mean, any clinical study, just
19 to start.
20 A. Areyou taking about areview of the
21 procedure-type study, or are you talking about a
22 study that is adouble-blind controlled study?
23 Q. Wadll, let's -- |et's take them both, |
24 guess. Inthefirst group, just areview of the
25 procedure kind of study?

Page 27
1 A. Some of the reasons could be they don't

2 like the way their nose looks; some of the reasons
3 could be they can't function, they can't breathe
4 well; some of the reasons could be that they had an
5 accident and they had a traumatic injury and they
6 wanted to repair the nose back to the way it was.
7 Q. Okay. Soit sounds like some people --
8 there are people for whom it would be because they
9 don't like the appearance of their nose, others for
10 whom it might be the result of an accident or
11 something, some kind of trauma, and others for whom
12 they might be suffering with some kind of

13 respiratory kind of issue; isthat --

14 A. That'scorrect.

15 Q. --afair summary?

16 A. Yesh

17 Q. Okay. Andwould you say that your

18 treatments are effective in alleviating those

19 concernsfor patients?

20 MS. LAND: Object to form.

21 A. Yes. | believethey are effective. Can
22 | say they're effective 100 percent of the time?
23 No.
24

25

Q. Okay.
A. But the mgjority of times, they are

Page 29
1 A. Yes. Yes. Everything I've performed,

2 there has been some form of study or review of those
3 procedures.
4 Q. Okay. And then for the second group,
5 hasthere been some kind of experimental trial for
6 all of -- all of the procedures you provide?
7 MS. LAND: Object to form.
8 A. "Experimental trial," I'm not sure that
9 that terminology applies.
10 | would say double-blind controlled
11 studiesfor -- to seeif these procedures are
12 effective? Yes. In many of the procedures, | did.

13 Q. Okay. But you wouldn't say all?
14 A. [ would not say all.
15 Q. Do thetreatmentsyou provide have

16 certain risks associated with them?

17 A. Yes
18 Q. Canyoujust describe some of the risks?
19 MS. LAND: Objection to form and

20 vagueness.

21 A. Which procedures are you referring to,

22 or do you want just general risks and complications
23 that can occur?

24 Q. Generd riskswould befine.

25 A. Bleeding; swelling; infection; poor
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Page 30
1 outcome; complicationsinvolving -- in some large

2 procedures, you could have ablood clot that travels
3 to the heart or lung; death can occur from some
4 procedures.
5 Q. And earlier we talked about the reasons
6 that patients might seek these procedures, and you
7 said there's one category of patients for whom it
8 might be that they -- they don't like their
9 appearance in some way; is that correct?
10 A. Thatiscorrect.
11 Q. And for those patients, the benefit of
12 the procedure would be their -- their, kind of --
13 what? -- their well-being? their mental health?
14 How would you characterize the benefits
15 for those patients?

16 A. | would say their well-being.

17 Q. Okay. Soit's--

18 Sorry. Go ahead.

19 A. No, but, yeah, most of thetimeit's

20 their -- it's something they desire.

21 Q. Soisit fair to say that for some of
22 these procedures, there are significant physical
23 risks, like the ones you just described, and the
24 benefits to the patient would be their sense of

Page 32
1 A. lrreversible consequences?
2 Q. Yes.
3 A Yes
4 Q. Okay. Soif | -- it seemslike there
5 are-- there's some population of patients who might

6 not be satisfied with a procedure that you perform,

7 and those procedures might have irreversible

8 consequences; isthat correct?

9 A. That would be correct.
10 Q. Okay. Andwould you see the combination
11 of those two things as a reason to ban the care that
12 you provide?

13 MS. LAND: Object to form and relevance.
14 A. Canyou please restate the question?
15 Q. Sowe -- some of the procedures will

16 haveirreversible consequences, and there's some
17 population of patients who receive those procedures
18 who may not be satisfied with the outcome.

19 Would that --
20 A. Okay.
21 Q. Would that -- would those two things be

22 areason to ban the care that you provide?
23 MS. LAND: Restate objection to form and
24 relevance, aswell as calls for speculation.

25 well-being? 25 A. [ wouldn't provide a procedure that |
Page 31 Page 33
1 MS. LAND: Object to form. 1 felt that would endanger the patients and not
2 A. | believe the patient does have risks 2 provide some improvement in their concern -- with

3 involved in the procedure, and they may be getting
4 the procedure because they want to look better or
5 fedl better.
6 Q. Okay. Sojust athought. Would --
7 would that be correct, then, that there are
8 procedures for whom -- or for which the benefit is
9 improved well-being but there are significant

10 physical risks?

11 MS. LAND: Object to form.
12 A. Yes. That may betrue.
13 Q. Okay. Isthe goa of many of the

14 surgeries you provide to permanently address the
15 underlying issues we talked about, like sense of
16 well-being or aleviating the impact of trauma?
17 A. | don't think that any of the procedures
18 that | performed provide a permanent result, and
19 patients are aware of that. That asthey -- for

20 example, you may -- for afacdlift, the patient may
21 get atemporary improvement, but then over time
22 things may change and they may have to have anothey
23 procedure.

24 Q. But do some of the procedures that you
25 offer have irreversible consequences for patients?

3 their concerns.
4 Q. | understand.
5 | guesswhat I'm trying to get at is, we
6 talked about the fact that the procedures could have
7 irreversible consequences, and the fact that the
8 procedures may not always be a hundred percent
9 effective. AndI'mjust asking: If those things
10 are both true, does that provide a reason to ban
11 that kind of care?
12 MS. LAND: Object to form.
13 A. If apatient receives-- if therisks
14 outweigh the benefits, then | don't feel that
15 procedureisvalid and should be performed; if the
16 benefits outweigh therisk, then | perform the
17 procedure.
18 Q. Okay. So the proceduresyou perform,
19 you think the benefits outweigh the risk, and those
20 procedures should not be banned; is that correct?
21 A. | believethe proceduresthat | do
22 perform, the benefits outweigh the risks, that's
23 correct.
24 Q. And those procedures should not be
25 banned, correct?
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Page 34
A. Who would ban them?

Q. Thedtate.

A. | just don't understand the question,
really. It doesn't make -- | mean, please restate
the question. I'm not really sure --

Q. Wouldyou --

A. --whoisbanning what and why.

Q. Would you support a ban on any of the
9 medical treatments that you currently provide?

O~NO O WN P

10 MS. LAND: Objection to form and
11 relevance.
12 A. Dol support aban on the procedures

13 that | provide? No, | do not support aban on
14 proceduresthat | provide.

15 Q. Okay. Andthereasonisbecause, in
16 your view, those procedures have benefits that
17 outweigh the risks?

18 MS. LAND: Object to form.

19 A. | believethat the procedures| perform,
20 the benefits outweigh the risk, that's correct.

21 Q. Andfor some of the procedures you

22 perform, patients will not be satisfied a hundred
23 percent of the time?

24 A. A hundred percent of -- let's see, let

25 meput it thisway. So the procedures| perform,

Page 36
1 A. I'msorry. Please. Go ahead.

2 Q. And how does that usualy look in your
3 practice, the informed consent process?
4 A. Typicaly, apatient comesinfor a
5 consultation, then once we agree on a procedure that
6 we're going to perform, they return to the clinic
7 for what we call a pre-operative appointment.
8 And at that point, they review the
9 pre-operative and postoperative care instructions,
10 and they sign informed consents that deal with the
11 actual procedure that they're going to have done.
12 Q. Okay. Andispart of that process,
13 then, explaining the risks of the surgical
14 procedure?
15 A. Yes
16 Q. Okay. And doesthat process look the
17 same for prescribing drugs? Do you obtain an
18 informed consent before prescribing drugs?
19 A. 1donot.
20 Q. Andisthat standard, to not obtain
21 informed consent before prescribing?
22 A. | believeitis. | mean, we prescribe
23 antibiotics and pain medication; we make sure they
24 have no alergiesto those medications; we review
25 their medical history to make sure there's no

Page 35
1 100 percent of the patients, there will be acertain

2 subset of that hundred percent that will not be
3 satisfied, or completely satisfied, or a hundred
4 percent satisfied of the procedure that | performed
5 and would want maybe arevision.
6 Q. Understood.
7 And the procedures that you perform,
8 some of them have irreversible consequences?
9 A. The proceduresthat | perform, there
10 are-- it'sanirreversible change. Whether you
11 want to characterize it as a " conseguence,” I'm not
12 sure. Because a'consequence,” | feel, hasa
13 negative connotation.
14 Q. Understood.
15 Okay. Do you obtain informed consent
16 before beginning surgery?

17 MS. LAND: Objection to form and

18 relevance.

19 A. | make every attempt to obtain informed
20 consent --

21 Q. Okay. And how doesthat --

22 A. --beforeany --

23 Q. I'msorry.

24 A. Beforesurgery.

25 Q. Goahead.

Page 37
1 interactions or problems with their medical history

2 and the list of medications they have.

3 But we don't get aformal consent saying
4 that -- accepting the prescription of, for example,
5 an antibiotic or pain medication that we prescribe.
6 Q. Okay. Sojust pivoting back to the

7 surgical setting. Areyou aware of providers who
8 don't obtain informed consent before beginning

9 surgeries?
10 A. I'mnot.
11 Q. You have not heard of any instances, you

12 know, in the state of that happening, before

13 somebody provides surgery?

14 A. | have not heard of that, where someone
15 didn't provide surgery.

16 Q. Oh, sorry. Where someone didn't --
17 A. Wherethey --

18 Q. --provide--

19 A. --didn't provide--

20 Yeah, yeah. Didn't -- | haven't -- |

21 haven't -- not to my recollection. But I've seen it

22 where someone did not provide informed consent.
23 Although, I'm sure there are cases where

24 patients felt that they were -- did not receive or

25 did not give informed consent, although -- where the
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Page 38
1 physician may have said they obtained informed
2 consent. And so | think there may be a different --
3 there may have been a different perception of what
4 the physician obtained and what the patient felt
5 they gave.
6 Q. Okay. Sointhat context, then, the
7 physician thought they had done the proper procedure
8 to obtain informed consent, but the patient did not
9 think they had given consent?
10 A. Correct.
11 Q. Okay. And isthat based on any personal
12 experiences you've heard of ?
13 A. Not that | can recall.
14 Q. Wetaked abit about this previously,
15 that some of your procedures may require follow-up
16 or additional treatments down the line.
17 Would you say it's common to have the
18 follow-up with patients after they've received
19 surgery?
20 A. Yes
21 Q. Okay. And do you sometimes seeasingle
22 patient multiple times within a course of treatment?
23 A. Yes
24 Q. Haveyou ever stopped seeing a patient
25 midway through a course of treatment?

Page 40
1 A. No.
2 Q. Okay. Sowhy would that happen?
3 A. Either the patient didn't comeinto the

4 officefor their follow-up appointment, and then we

5 reached out to them to have them return for a

6 follow-up appointment, and they still didn't come

7 back.

8 Q. Okay. But if the patient wanted to seek

9 the follow-up care that you thought was important or
10 necessary, in those situations, you have seen the
11 patient and followed up?

12 A. Yes

13 Q. Doyou think in that situation it would

14 have been ethical to not follow up with the patient?
15 MS. LAND: Objection to form.

16 A. Ethical to not follow-up --

17 Q. Yes

18 A. --or--

19 Q. If they needed some kind of continuing

20 care, would it be ethical to not -- to start them

21
22
23
24
25

on treatment but not provide the full course of
treatment?

A. [ think it'simperative to follow-up
with patients when they desire to be seen.

Q. Okay. Andif you thought that follow-up

Page 39
1 MS. LAND: Objection to form and

2 relevance.
3 A. Now, when you say "stop," what do you
4 mean by that?
5 Q. So--
6 A. That | refuseto seethem or that |
7 just -- we didn't see them anymore, or we just
8 stopped making appointments for them to come in?
9 Or I'm not sure what you're -- what you're saying.
10 Q. Wadll, that's-- let me try to make it
11 more concrete. |, obviously, know this stuff alot
12 less-- less than you do.
13 So let's say there's someone who got a
14 rhinoplasty, and -- | don't know if thiswould
15 happen. But imagine you said, "I'd like to follow
16 upintwo weeks. We might need to do a second
17 procedure. | just want to see how it's coming
18 aong." Something like that.
19 A. Sure
20 Q. Andthen, at -- in any of those
21 situations, something like that, did a follow-up
22 appointment not happen?
23 A. Yes
24 Q. Okay. Andisthat ever because you
25 refuse to see the patient?

Page 41
care was medically important or necessary and a

patient wanted that care, would it violate your
ethical obligations to not follow up with that
patient?

MS. LAND: Object to form.

A. Could you repeat the question?

Q. Solet'ssay that you thought additional
treatment was medically necessary and --

A. So--

Q. --thepatient --

Sorry. What was that, sir?

A. No. Sol haveapatient, and | feel
that they need medical treatment?

Q. Yes. Andthey want to receive that
treatment, and you provided theinitial start of the
treatment, would it be ethical to then not follow
through and continue providing the care?

A. It would be unethical for them not to
have some type of care, whether it's me or another
physician. For example, if they left the state and
they needed to be seen by someone, | would try to

O© 0O ~NOOUDWDNLPE
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22 refer them to somebody.
23 Q. Okay. Soyou --
24 A. If I --if | knew someone where they

25 were going.
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Page 42
1 Q. Soitwould be-- your ethical

2 obligation would be to either treat the patient or
3 to refer them and try to find them care from

4 somebody else?

5 A. That -- | believe that would be what |

6 would want to do.

7 Q. Doyou currently offer medical careto
8 adolescents?
9 A. COccasionadly.
10 Q. Okay. And what sort of care would that
11 include?
12 A. Otoplasty.
13 Q. Andforgive my ignorance, isthat an ear

14 procedure?

15 A. Ear surgery on female, some female
16 rhinoplastiesif they've started menses; and,

17 occasionaly, | do abreast augmentation on a
18 18-year-old, 17-year-old, 18-year-old.

19 Q. Sothe breast augmentation procedures
20 are sometimes on people below the age of 18?

Page 44
1 or psychological health?

2 MS. LAND: Objection to form.
3 A. | assume so.
4 MR. RICHARDSON: Beth or Drake, isit

5 possible to get Exhibit 3, please?

6 I'm not sureif they heard me.
7 MR. MANN: | did.
8 MR. RICHARDSON: All right. Thanks.
9 (Exhibit 3 introduced)
10 BY MR. RICHARDSON:
11 Q. Do you recognize that document, Doctor?
12 A. 1don'tbut --
13 Q. It should be aweb page from the
14 cosmetic surgery center. Sorry if they got

15 mis-numbered or anything.

16 (Witness reviewing document.)

17 A. Okay. I'mlooking at it.

18 Q. Isthisthe document that says "Public

19 Service Announcement” from Little Rock Cosmetic
20 Surgery Center dated August 26, 2019?

21 A. Yes. 17, orif they'returning 18, 21  A. Yes Yes
22 something like that. 22 Q. Okay. If youjust turn to the -- the
23 Q. Okay. Do you perform proceduresto |23 second page.
24 dleviate gynecomastia? 24 A. Yes
25 A. Yes 25 Q. Itshouldberight at thetop. There's
Page 43 Page 45
1 Q. And haveyou ever performed those 1 that first paragraph there.

2 procedures on someone under 187?
3 MS. LAND: Objection to form and
4 relevance.

5 A. Yes
6 Q. Soitsoundslikeit could be otoplasty,
7 rhinoplasty, breast augmentation, or procedures to
8 aleviate gynecomastia?
9 A. Correct.
10 Q. Anything else besides those?
11 A. I'mtrying to remember if I've ever done

12 liposuction. It'srelatively uncommon, but that's a
13 possibility. Yes. Liposuction.

14 Q. Andwhy isit that minors would seek
15 those surgeries?

16 MS. LAND: Object to form.

17 A. Children sometimes are teased at school

18 and made fun of, and it becomes an issue for them

19 that they'd like -- for example, if they have

20 enlarged ears, and so -- the same with the nose; or

21 they feel that they can't take their shirt off

22 during physical activities, and so they may want to
23 have some liposuction of their chest area.

24 Q. Soitsoundslikeinall of those

25 examples, the benefit would be their -- their mental

2 A. "Otoplasty"?
3 Q. Yes. If you could read with me. It
4 says:
5 "At Little Rock Cosmetic Surgery
6 Center, usually otoplasty and rhinoplasty are
7 performed on children under 18 after a
8 thorough consultation with the child and his
9 or her parents. One might also note that
10 research published on PubMed about the best
11 age to perform ear surgery has produced
12 surprising evidence that earlier is better
13 psychologically."
14 Do you see that?
15 A. Yes
16 Q. And do you agree with that statement?
17 A. Yes. It should have actualy said "as

18 well assurgery." Soit's better "psychologicaly

19 and surgicaly."

20 Q. Andthat -- and surgically would be mean
21 it would also -- isthat because it limits the risk?

22 Why would it be surgically?

23 A. | think the results are more

24 reproducible in ayounger patient than they would be
25 inan adult.
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Page 46
1 Q. Sol am not sure what you mean by

2 "reproducible” in that context. It's outside my
3 wheelhouse. | apologize.
4 A. Sure. Sowhen we perform an otoplasty,
5 we'retrying to, typicaly, set the ears back or
6 make them less prominent. In ayounger adolescent,
7 the cartilage is much more -- it's softer and more
8 pliable than in an adult where it can be sometimes
9 very thick and nonpliable. When we -- when we do
10 the surgery, we actually bend the cartilage.
11 And in children, the cartilage bends
12 much more easily, and it's more likely to stay in
13 place than in an adult where the cartilage does not
14 bend as easily and may spring back. And therefore,
15 that'swhat | mean by "more reproducible.”
16 Q. Okay. Sowill it have more, like,
17 permanence, it could even last longer? Isthat the

18 idea?
19 A. Yes
20 Q. Okay. Soit soundslike -- | mean,

21 earlier wetalked about a procedure like
22 rhinoplasty, and the different reasons that people
23 might seek that out, and there were folkswho is

Page 48
1 A. | believetherisks are the same.

2 Q. And do you think the benefits can
3 outweigh the risks for these procedures for
4 adolescents?
5 MS. LAND: Objection to form.
6 A. 1 wouldn't perform the proceduresif |
7 didn't think the benefits outweigh the risks.
8 Q. When you're dealing with minor patients,
9 that document | just read says you typically, you
10 know, consult the child and the parent.
11 A. Yes
12 Q. How do you decide whether careis
13 appropriate for aminor patient?
14 MS. LAND: Object to form.
15 A. Discussions with the parents aswell as
16 thechild. | want to know what their goals are,
17 what their expectations are from the procedure.
18 Q. Okay.
19 A. Andsol try to assess that and know
20 that they're -- you know, what | can provide is what
21 their desireis.
22 Q. Okay. Haveyou ever said no to an
23 adolescent patient?

24 going to improve their well-being, folks who might | 24 A. Yes
25 have some kind of physical issue that's ongoing, 25 Q. Andwhat was the reason for that?
Page 47 Page 49
1 like a breathing problem, and then folks that have 1 A. It wasapatient that wanted to have

2 somekind of trauma.

3 A. Correct.

4 Q. For adolescents who are seeking

5 rhinoplasty, would there be adolescents in that
6 first group who --

7 MS. LAND: Object to form.
8 A. Isthere--
9 Q. --itaffectstheir well-being?
10 A. Very smal minority, typicaly.
11 Q. Okay. But there would be some patients

12 for whom the benefit of the cosmetic surgery is
13 their -- their well-being?

14 A. Yes
15 Q. Their mental health. Sorry. To--
16 A. Theway they -- the way they appear to

17 themselves.

18 Q. Okay. Andwould it be true that

19 surgical treatments have risks for adolescents just
20 likethey would for anybody else?

21 A. Yes

22 Q. Would those risks be the same, or

23 would -- are thererisks that are unique to

24 adolescents?

25 MS. LAND: Objection to form.

2 liposuction, and | felt that weigh loss would be
3 more appropriate.
4 Q. Anything else besides that incident that
5 comesto mind?
6 A. Yes. | had an adolescent patient who
7 had aminor -- they wanted arhinoplasty, but | felt
8 that the change was so minor that the risks
9 outweighed the benefits.
10 Q. Andyoujust -- you make that decision
11 on apatient-by-patient level then?
12 A. Thatiscorrect.
13 Q. Okay. Do you obtain informed consent
14 from adol escents before beginning a surgical
15 procedure?
16 MS. LAND: Objectionto form.
17 A. | obtainit from their parents, but --
18 since they cannot give informed consent.
19 Q. Sointhat case, then, the parent
20 provides the consent, but you meet with the minor as
21 well to talk through the procedure?
22 A. Yes
23 Q. Okay. Haveyou ever worried that a
24 minor is not mature enough to agree to a procedure?
25 MS. LAND: Objection to form.
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Page 50
1 A. If | felt that they were not mature

2 enough or did not understand the procedure that we
3 were about to do, then | wouldn't perform the

4 procedure.

5 Q. Okay. But that hasn't happened, in your

6 experience?

7 A. I'mnot-- | don't recall. I'm not
8 sure. It may have, but I'm not -- | can't
9 specificaly think of an exact patient that | could
10 pinpoint --
11 Q. Gotit.
12 A. --atthispoint.
13 Q. You said that you talk to the minor

14 about, you know, expectations, and making sure that
15 they sort of know what the procedure is for and what
16 might happen.

17 Do you discussrisks as well during

18 those conversations?

19 MS. LAND: Object to form.

20 A. | discussthe risks with their parents.

21 Q. Okay. But not with the minor directly?
22 A. Wetell them about -- that they will

23 have some discomfort, that they may have to get the
24 procedure done. Again, they do review with the
25 parents all the risks that are inherent into the --

Page 52
1 A. Where -- what the ears would look like

2 afterwards; what the recovery, what the healing
3 processis; length of time; how they're going to
4 have to wear maybe a bandage on their ears and have
5 tokeepiton, and --
6 Q. Gotcha
7 A. -- cooperate with their parents.
8 Q. Just shifting gearsalittle bit here.
9 Are you amember of any professional
10 organizations?
11 A. I'mamember -- | don't know if I still
12 am, American Medical Association; Arkansas State
13 Medica Society; American Association of Oral
14 Maxillofacia Surgery, American Board of Oral
15 Maxillofacial Surgery, American Board of Cosmetic
16 Surgery.

17 | think that's aenough. | don't think

18 | can afford to be a member of any more.

19 Q. Okay. So, yeah, it soundslike -- okay,
20 sothere'sthe Arkansas State society, which is --
21 it sounds like kind of --

22 A. Medical society.

23 Q. --medical.

24 Medical society, right?

25 A. Yes

Page 51
1 with the procedure itself.

2 Q. Andwhat'sthe -- we talked alittle bit
3 about some procedures you perform for 17 or 18.
4 Do you know the youngest age you've ever
5 performed of asurgical procedure?
6 A. Sixyearsold.
7 Q. Andwhat wasthat for?
8 A. Otoplasty, an ear surgery.
9 Q. Anddo you recall the reason that
10 procedure was sought?
11 A. Yes |fetas--if | recdl, the
12 patient was being verbally teased and bullied at
13 schoal.
14 Q. And, you know, obvioudly for a
15 six-year-old patient, there is going to be alimited
16 ability to talk with the patient directly. Was most
17 of the conversation in that case with the parent?

18 A. Most of the conversation is with the
19 parent.
20 Q. Didyou tak to the child as well about

21 the procedure?

22 A. |taktothemasbest | caninaway
23 that they can understand.

24 Q. And that was just about, like you said
25 earlier, kind of expectations and, you know --

Page 53
1 Q. And the others -- a couple of them are

2 nationa organizations focused on oral and

3 maxillofacial surgery? Sorry if | said that wrong.
4 A. Yes, oneisthe Board, so the Board is

5 thelicensing body, it gives you your license, and
6 oneisjust the association.

7 Q. Okay. And then the oneisthe American
8 Board of Cosmetic Surgery?

9 A. That'sthe board that gives you your --

10 Q. | gotyou.
11 A. --certification, right.
12 Q. Okay. Sothinking about a group like

13 the American Society of Oral and Maxillofacial

14 Surgery, what does a group like that typically do
15 for its members?

16 A. Provides resources for them in order

17 to -- let's say, maybe it's practice management;

18 maybe it's buying and selling of their practices;

19 they provide lobbying activities as a -- for the

20 whole group; they set policies, national policies
21 for various reasons to do procedures and things like
22 that.

23 Q. Sosome of those national procedures,

24 would those be based on, like, what kind of careis
25 effective, how to safely provideit, things like
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Page 54
1 that?
2 A. Yes Yes
3 Q. Okay. Anddo you typicaly find their

4 guidance -- like, do you credit their guidance or
5 pay attention toit?
6 MS. LAND: Object to form and relevance.
7 A. Onthe American Association of Ora and
8 Maxillofacial Surgery, do | -- do | listen to their
9 guidance? And -- at present, because | don't
10 practice oral and maxillofacial surgery, | don't
11 necessarily keep up to date with what their
12 guidance. Sincel practice only cosmetic surgery,
13 I'm not up to date on what their guidanceis, for
14 example, on wisdom teeth removal, and when -- when
15 not to do that; so...
16 Q. Okay. But the guidance put out on
17 something like wisdom teeth removal, would that
18 generally be, you know, developed by practitioners
19 inthefield?
20 MS. LAND: Object to form.
21 A. Typicdly it'sthrough studies that have
22 been performed. For example, if they do X procedure
23 and they added this one little part to that
24 procedure, was it effective? And then they publish
25 that, and they say, yes, this was effective or, no,

Page 56
1 plastic and reconstructive surgery.

2 Q. Andisthat just a peer-reviewed
3 academic journal like --

4 A. Yes.

5 Q. Andisthat journal put out by an

6 organization in the field?

7 A. It'sput out by the American Associatior

8 of Plastic Surgeons.
9 Q. Soyouwould rely on that journal but no
10 specific, like, standards of care or practice
11 guidelines?
12 MS. LAND: Object to form.
13 A. | think within the journal, they develop
14 practice guidelines. And so | look at those
15 guidelines within the journal itself.
16 Q. Okay. And that journa isthe-- --
17 just, once again, the American Society of Plastic

18 Surgeons?

19 A. lt'sthe--

20 Q. That'sthejourna?

21 A. I'msorry?

22 Q. The American Society of Plastic --

23 A. Thejournd is-- thejourna isthe
24 American Journal of Plastic and Reconstructive
25 Surgery.

Page 55
it wasn't, and then that helps develop the guidance

overtime.
Q. Okay. All right. So doesthat
organization put out, like, practice guidelines?
A. | believethey do.
6 Q. Okay. And aretheresimilar
7 organizations like that on the cosmetic surgery
8 side?
9 A. American Academy of Cosmetic Surgery.
10 Q. And areyou amember of that
11 organization?
12 A. I'mnot.
13 Q. Areyou aware of the guidelines put out
14 by the American Academy of Cosmetic Surgery?

1
2
3
4
5

15 A. Not at this point since I'm not a member
16 of that society.

17 Q. Gotcha

18 But you're aware that they do have those
19 guidelines?

20 A. Yes. I'msurethey have some sort of
21 guidelines.

22 Q. Okay. But it sound like you don't

23 currently rely upon guidelines on the cosmetic
24 surgery side from that organization?
25 A. Correct. | -- | tend tolook at general

Page 57
Q. Okay. Anditisputout by an

organization called the American Society of Plastic
Surgeons?

A. Surgeons, yes.

Q. Okay. | gotit. Thank you.

A. Okay.

Q. And areyou amember of that
organization, ASPS?

A. | amnot.

Q. Areyou aware of ASPS's material on
gender-affirming surgery?

O© 0O ~NOOUDWDNLPE
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12 A. | amnot.

13 MR. RICHARDSON: Beth, can | get
14 Exhibit 4, please?

15 It should just be a one-pager.

16 A. Gender-affirmation surgeries?

17 Q. Yes

18 A. Thisone?

19 (Exhibit 4 introduced)

20 BY MR. RICHARDSON:

21 Q. Okay. Doesthat document say "Gender
22 Affirmation Surgeries' at the heading?

23 A. Itdoes.

24 Q. And"American Society of Plastic

25 Surgeons' on the top banner?
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Page 58
1 A. Yes, it does.

2 Q. Do you seethe words right above the
3 heading where it says "reconstructive procedures'?
4 A. Yes
5 Q. Okay. What do you take it -- take the
6 word "reconstructive" to mean in that context?
7 A. | consider reconstructive procedures as
8 proceduresthat are -- wow, it's pretty self-evident
9 the word "reconstructive," as opposed to "cosmetic."
10 Q. Okay.
11 A. Reconstructive are those procedures that
12 may necessarily need to be done; for example,
13 trauma, burns. Things like that.
14 Q. | think -- I mean, I'm just going to try
15 to read the definition on the website, and you can
16 tell meif it soundsright.

17 "Reconstructive surgery is performed to
18 treat body parts affected esthetically or

19 functionally by congenital defects,

20 developmental abnormalities, or trauma.”
21 Does that sound accurate?

22 MS. LAND: Object to form.

23 A. | don't agree with the "aesthetic" side.

24 1 think that's -- | don't think that's -- | just
25 don't agree with that.

Page 60
1 Q. Yes.

2 A. I'mmore of the opinion they're
3 aesthetic procedures, but | guess not according to
4 the American Society of Plastic Surgeons.
5 Q. Do you disagree with the ASPS on that
6 point?
7 A. | disagree.
8 Q. Okay. And what'sthe basisfor that
9 disagreement?
10 A. Becausel think that it's more of an
11 aesthetic type of procedure as opposed to
12 reconstruction, reconstructing.
13 | guessif you're doing -- if you're
14 doing genital surgery, there could be forms of
15 reconstruction in that, but some of the procedures,
16 | feel, are aesthetic. Soit may bejust a
17 combination of both things.
18 | don't think it's -- the more | ook at
19 it, the more | think, well, maybe it's some are
20 reconstructive, some are aesthetic. | don't think
21 you can really pin it down to one or the other.
22 Q. Just so | understand the category, so it
23 would be reconstructive -- can you just explain, so
24 the general surgeries would be reconstructive, and
25 why isthat?

Page 59
1 Q. Andwhy isthat?
2 A. Becausel don't consider that asa
3 reconstructive procedure. | consider that as a
4 cosmetic or aesthetic procedure.
5 Q. So from this document, it looks like the
6 ASPSwould consider gender-affirmation surgeriesto
7 be reconstructive procedures. Does that appear to
8 be accurate?
9 A. Withlooking at this page?
10 Q. Yes
11 A. Yes. It appearsthat under thetitle of
12 "Reconstructive Procedures,” they have thetitle
13 "Gender Affirmation Surgeries." And so| guess|
14 could make the assumption that that's a-- a gender
15 affirmation surgery is areconstructive procedure.

16 Q. Okay.
17 A. By looking at this page.
18 Q. Anddo you agree with that

19 characterization?

20 MS. LAND: Objection to form and
21 relevance.

22 A. Dol agreethat gender affirmation
23 surgeries are reconstructive procedures?
24 Q. Yes.

25 A. Isthat the question?

Page 61
1 A. Because you may be forming anew organ

2 or forming something that isn't there. You're
3 reconstruct- -- you know, how do | explain that?
4 For example, let me give you a different
5 example. So let's say -- something that | maybe
6 understand alittle bit better since | don't do, you
7 know, transformation surgery.
8 Let's say someone losestheir ear. They
9 don't have an ear or they only have part of an ear.
10 You reconstruct that ear by maybe taking cartilage
11 from the other ear, forming it into the shape of the
12 ear, and then covering it with skin. That'sa
13 reconstructive surgery.
14 Q. Okay.
15 A. Asopposed to an aesthetic surgery of
16 that ear that's already there but may be more
17 prominent, and you're setting that back in an
18 aesthetic manner.
19 So one you're amost, like, forming
20 something new that isn't there, it's been lost
21 through trauma; another one you're esthetically --
22 theear isthere, but now it's being set back and
23 just changed only in its aesthetic appearance.
24 Q. Okay. Follow up with that example.
25 So say somebody was in that situation
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Page 62
1 where they were, you know, missing an ear because of

2 acongenital defect, would the surgery be
3 reconstructivein that setting?
4 A. Yes.
5 Q. Okay. And so applying that, it sounds
6 like applying that framework to distinguish cosmetic
7 and reconstructive, you think that some of the
8 things on thislist could be reconstructive -- could
9 be reconstructive, some could be cosmetic?
MS. LAND: Object to form. Asked and
answered.
Y ou can answer.
13 A. Areyou asking if some could be
14 reconstructive and some could be aesthetic, or
15 you're just asking if some could be reconstructive?
16 Q. Waéll, | thought -- | thought it was kind
17 of atwo-category piece, where it was they're either
18 cosmetic or reconstructive. But if I'm wrong --
19 A. 1think --
20 Q. --justtell me.
21 A. Yeah. | think -- | think you have
22 reconstruction of the male genitalia, the female
23 genitalia. | think that could be considered
24 reconstructive. Some of the chest surgery could
25 potentially be reconstructive or could be just

10
11
12

Page 64

1 candidates piece, isthat based off, like, reviewing
2 their application, or were there interviews as well?
3 I'mjust curious what -- what goes into that.
4 A. Sure. Their -- they had to meet certain
5 criteria before they can make an application. The
6 application was then reviewed, and then they were
7 given either a -- they were given both awritten
8 exam; and if they passed that, they were given an
9 ora exam. And so | was part of the oral

10 examination, so | would --

11 Q. Okay.
12 A. 1 would oraly examine them.
13 Q. Okay. Anddid -- did any of thisfocus

14 on professional ethics?

15 A. | believe the questions, there are

16 questions on ethics. | believe the oral exam maybe
17 not specificaly, but it dealt with ethics on how

18 you would -- what you would do for apatient in a
19 certain circumstance. And so | think ethics plays a
20 rolein that.

21 Q. Okay. And did you help develop

22 questions on the written exam related to ethics at
23 any point?

24 A. 1 did not specifically do any ethics

25 questions on the written exam.

Page 63
1 aesthetic.

2 So | think you really have -- | don't
3 think you can really pin it down to one or the
4 cther. | think there really is a combination of
5 both going on. | think it's -- you know, where you
6 draw that line between reconstruction and aesthetic?
7 It'shard. I think it may be something that the
8 individual surgeon does.
9 Q. Soareyou currently affiliated with --
10 | think you mentioned a separate group called the
11 American Board of Cosmetic surgery?
12 A. Yes
13 Q. Okay. And areyou -- are you currently
14 aboard examiner?
15 A. I'mnot. | usedto be.
16 Q. Okay. And what did that role entail ?
17 A. It entailed developing questions for the
18 board; it involved reviewing board questions; it
19 asoinvolved examining candidates.
20 Q. Okay. Sopart of thisislike
21 developing akind of standardized test? Isthat --
22 A. Yes There'sastandardized test that
23 was developed and reviewed each year, and then
24 administered to the candidates.
25 Q. Okay. And then the evaluating the

Page 65
1 Q. Didyou do questions -- | think you just
2 said some questions might implicate, you know, how
3 towork with the patient, or they might implicate
4 ethical questions, but they're not purely ethics
5 questions; isthat right?
6 A. Yes
7 Q. Okay. And did you work on those kinds
8 of issues?
9 A. Yes
10 Q. Would any of that work have focused on
11 issues like patient abandonment?
12 A. Yes
13 Q. Okay. And canyou just describe sort of
14 what the ethical obligations are with respect to
15 patient abandonment?
16 A. Itwould involve seeing a patient when
17 they needed to be seen. Let's say you performed a
18 procedure and then that patient was having problems,
19 and in what timely manner you went to see that
20 patient.
21 It was that type of questions and how
22 quickly they saw -- how quickly they identified the
23 problem and then went to see the patient. | think
24 that was the primary focus.
25 Q. Okay. Andwould it have also covered
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Page 66
1 anything involving informed consent?

2 A. I'mnot sure about the informed consent

3 side. | don't recall if any questions specifically

4 asked if the candidate gave or got -- received

5 informed consent.

6 Q. Okay.

7 A. | amost feel that it was assumed that

8 everybody received informed consent.

9 Q. Okay. And on the patient abandonment
10 issue, would that have come up at all during the
11 oral examination too?

12 A. I'msorry. That'swhat | was--

13 Q. That'sall. | didn't -- that was the
14 question.

15 A. | wasreferring to the oral exam, that

16 it wasinferred that they were receiving the care in

17 atimely manner. And so that's what | was referring
18 tointerms of "patient abandonment.”

19 Q. Understood. Okay.

20 MR. RICHARDSON: Do you want to take a
21 five-minute break, or are you good to keep going on?
22 THE WITNESS: Sure. Five-minute break.
23 MR. RICHARDSON: Okay. Isthat al

24 right with you, Amanda?

Page 68
Q. Gotcha
So what would be the conditions under

which somebody around that age would seek breast
augmentation?

A. Persona. They wanted to look better in
clothes. They felt better about themselves.
They -- some, some women have absolutely no breast
tissue. | mean, literally, no breast tissue, and so
they want to have some breast tissue.

Q. Soitwould typicaly be a sense of
well-being and a mental health benefit?

MS. LAND: Object to form.

A. | believe they would feel better about
themselves.

Q. Andwould that have been the reason that
the person who came in when they might have been 17
would have sought care?

A. | --as-- probably, but | don't know a
hundred percent. 1'd have to refer to my notes.

Q. Okay. Arethere other reasons that
people seek breast augmentation?

A. Yes. Some people want to return their
23 breast back to where they were after having
24 children. You lose breast volume after you have
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25 MS. LAND: Yeah, that's great. 25 children, typically. Not everybody, but alarge
Page 67 Page 69
1 THE VIDEOGRAPHER: Okay. Thiswill end 1 proportion of the patients do. And that's avery
2 mediapart one, and we are off the record at 2 common reason to have breast augmentation.
3 31lp.m. 3 Q. Anything else besides the two reasons we
4 (Recess taken.) 4 discussed?
5 THE VIDEOGRAPHER: We are back on the 5 A. Sometimes they want to have -- and we
6 record at 3:23 p.m. Thiswill begin media part two. 6 mentioned this before -- in combination with alift,
7 Please proceed. 7 where they want to add some extra volume to the
8 MR. RICHARDSON: Thanks. 8 upper part of the breast. They feel they just want
9 BY MR. RICHARDSON: 9 tolook better in clothes. Sometimesit fills their
10 Q. Dr. Branman, we spoke alittle earlier 10 clothes out better.
11 about the procedures you currently provide for 11 Q. Andinterms of that reason about after
12 adolescents. One of them that you mentioned, | 12 having children?
13 believe, was breast augmentation? 13 A. Yeah
14 A. Yes 14 Q. Doyou know if that reason would have
15 Q. And | think you said sometimes a patient 15 applied to the person who came in when they were 17?
16 might be 17 when they receive that procedure; is 16 A. | don'tbelieveit did.
17 that correct? 17 Q. Areyou currently a member of the
18 A. | believe there's been one | performed 18 Arkansas State Medical Board?
19 breast augmentation on who was 17. Maybe she 19 A. I'mcurrently amember of the Arkansas

20 was 18. | can't remember exactly.

21 Q. Okay.

22 A. It's-- it may have been amonth

23 later --

24 Q. Yesh

25 A. --sheturned 18 or something like that.

20 State Medical Board.

21 Q. When did you join the Board?

22 A. | believeit was 2018. | was appointed.
23 Q. Appointed by the Governor?

24 A. By the Governor, yes.

25 Q. And how do you become a member of the
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Page 70
1 Board?

2 A. You'retypicaly appointed. | -- | had
3 some -- made some inquiries about wanting to be part
4 of the Board. And the chairman at the time, | asked
5 him. | wasinterested init. | thought it would be
6 something interesting to do, some way -- away of
7 giving back to the community. So | made inquiries,
8 and then | was appointed.
9 Q. Gotcha

10 | mean, isthere like an application

11 that you submit to be considered?

12 A. | believe there was an application that

13 | submitted to the Governor's office.

14 Q. Okay. Andispart of the process of

15 being selected your expertise in a certain field?

16 A. Not necessarily. It's helpful, but |

17 don't think that's the primary reason.

18 Q. Any other criteriathat you're aware of?
19 A. Not that I'm aware of.
20 Q. AreBoard memberstypically involved in

21 crafting new regulation?

Page 72
okays it and agrees upon it and changesit, and all
that kind of stuff.

Wejust -- | just made the suggestions,
put that, and we just got sort of handedly turned
down; so...

Q. Andthelegislature, you all, when you
write rules, they have to get approved by the
legislature?

A. Yes,sir.

Q. Okay. Andthesewere--so |
understand, these were like -- these were clinics
providing --

A. BOTOX®.

14 Q. --plastic surgery or --

15 A. Fillers. Yeah, lasersand BOTOX®.

16 And -- and what they would have is they would have a
17 nurse there doing the procedures, but the physician

18 wasamedical director, but that medical director

19 wasliving, you know, 200 miles away.

20 Q. Okay.

21 A. Or--andnot really -- it was a-- not

22 A. Not typicaly. 22 really supervising the procedures that were being
23 Q. Haveyou been in the past? 23 performed, and the physician didn't know how to do
24 A. | have. I'vetried -- I've attempted 24 these procedures as well.
25 to. It didn't work out very well. 25 Q. Okay.
Page 71 Page 73
1 Q. Okay. Do you mind describing that 1 A. And so weweretrying to say, "Hey, you
2 experience? 2 know, come on, thisis-- thisisn't -- thisisn't
3 A. Sure. Wewereseeing -- the Medical 3 right.” And then -- see, but the consequence was
4 Board was seeing issues with nonphysicians providing 4 that some people were being hurt by the procedures.
5 aesthetic procedures, and so we wanted to seeif we 5 Q. Yeah.
6 could -- and, basically, maybe you might have an RN 6 A. For example, afiller or BOTOX®, you
7 providing some type of surgical procedure or 7 know, it's not an innocuous. It's an injection of
8 nonsurgical procedure that really should have been 8 medication, and there can be consequences from that,
9 performed by a physician or a physician assistant or 9 and some of those consequences can be permanent.
10 under the supervision of aphysician. 10 And soif you don't know how to, you know, handle
11 And so we were -- we tried to set up 11 the complication or you're not even in the areato
12 some, you know, regulations that would be good to 12 be ableto handle the complication, | find that a
13 thelegidature to kind of combat that so we didn't 13 problem, problematic.
14 see-- | mean, the primary focus really was that the 14 Q. Andit soundslikethe -- it sounds like
15 physician should be trained in the procedure that 15 the procedures at issue here are procedures that you

16
17
18
19
20
21
22

they're supervised in.

So if they're supervising a nurse doing
it, well, that physician should be able to do that
procedure. They should betrained init. 1 mean,
how -- | don't understand how you can supervise
somebody if you don't have any training in that
procedure.
23 So we wrote some rules and regs, but we
24 could only submit them to the legislature. The

25 legidature isthe one that actually, you know,

16 provide, like that you have some expertise in?

17 A. Yes. Some of them were, yes. Some of
18 them were. Some are lasersthat | don't necessarily
19 provide. Some are.

20 Q. Okay. Andthisis--

21 A. Butthiswas -- thiswas an issue that

22 sort of had been brewing for awhile, and so | got
23 chosen to draft up some rules and regs that dealt

24 with that since | had more experience than anybody
25 else on the Board.
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Page 74
1 Q. Gotcha. Okay.

2 So that would have been after you joined

3 in 2018, this practice --

4 A. Right--yeah. Yes. That was after |

5 joined.

6 Q. Okay. Soyou had kind of extensive

7 involvement here, it sounds like, because -- because
8 you were selected, and because you have some

9 expertisein this?

10 MS. LAND: Object to form.

11 A. Yes

12 Q. Insome of the procedures? Okay.

13 A. Some experience, yes.

14 Q. Okay. And it sounds like that would not

15 be common for board membersto beinvolved in a
16 rulemaking like that; isthat -- isthat what you

17 said at the beginning?

18 A. Typicdly not. | don't -- | don't --

19 typically, the legislature will, you know, develop
20 therules and regs, or somebody else will.

21 Various-- | don't know. | mean, the Medical Board
22 doesn't typically do that.

23 Q. Okay. And for this process, did -- once
24 you were selected to kind of take this on, did you
25 work with the legislature in devel oping the rule?

Page 76
1 A. |don't know -- | redlly -- | redly

2 don't know how al that works. But it just sort of

3 went there and they weren't appreciative of it.

4 Q. Butyou did have discussions with the

5 legislature during the process of developing the

6 rules?

7 A. Yes. Various, variousindividualsin

8 thelegidature. Not the legislative body itself,

9 but, you know, we would talk to various people, and
10 what their -- and ask them what their thoughts were
11 and ask for their input.

12 Q. Gotcha. Okay.

13 And has that been -- in your experience

14 on the Board, hasthat sort of communication or

15 collaboration been normal between the Board and the
16 legidature?

17 A. Not until -- yeah, not redlly. It

18 usually works the other way, the legislature

19 develops rules and regulations, and then they ask
20 the Board to implement it. And that's how it

21 typically works.

22 Q. Okay. And whenthelegidatureis

23 developing the rulesin that sort of scenario, are
24 they often reaching out to the Arkansas -- the State
25 Medical Board?

Page 75
1 A. Weworked with many different people.

2 Wewere trying to work with the legislature, the
3 Governor's office, worked with the -- many
4 physicians that provided these proceduresin the
5 community. And so weredly -- we reached out for
6 input from everybody, as many people as we could.
7 Q. Okay.
8 A. Andwe also worked -- you know, we tried
9 to work with the nursing board too because they were
10 involved aswell. Soweredly tried to develop
11 something that would work with everybody.
12 Q. Okay. And | think you said earlier
13 these -- that the procedures that were being
14 provided here, they -- they can have serious
15 consequences for patients, they can have permanent
16 consequences for patients; isthat correct?
17 A. Thatiscorrect.
18 Q. Andwasthat explained to the
19 legidature as part of your submission of the rule?
20 A. Yes
21 Q. Andthelegidature decided not to --
22 not to adopt the rule?
23 A. It went to the rules committee, and
24 it -- that'swhere it sort of never |eft.
25 Q. Okay.

Page 77
1 A. Not asmuch as| would expect. | think

2 they spend -- they develop the rules and

3 regulations, and then we implement them. We ask
4 them -- you know, we -- we read them and implement,
5 implement what they've -- what they've ruled or
6 whatever itis.

7 Q. Okay. | gotyou.

8 A. Sorry.

9 Q. No. Okay.

10 A. | mean, it usualy works where the

11 legidature, they write the rules and regs; they

12 givethemto usand they say, "Okay, hereit is.
13 Let'sdoit."

14 Q. And it soundslike there's some --

15 sometimes they may consult with you during the
16 process, but you said often not; is that --

17 A. Yeah. Or they may -- there may be some
18 back-and-forth between medical society, | think.
19 You know, ‘cause we don't -- we're really just --
20 for the most part, we're just, you know, following
21 therulesand regs --

22 Q. Okay.
23 A. --that the legislature devel oped.
24 Q. And so pivoting over to, like, the other

25 functionsthat the Board has. |sit common for the
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Page 78
1 Board to investigate ethics complaints?

2 A. Yes
3 Q. Okay. So how doesthat process
4 typically work?
5 A. Weéll, wereceive acomplaint, and then
6 we ask for an answer, for the physician to answer
7 thecomplaint. Let'ssay it's, like you had
8 mentioned something before, "The doctor abandoned
9 me, told me | wasn't a patient anymore and stopped
10 treating me." That's the example | think you used.
11 Q. Yeah.
12 A. And so then welook at what the
13 complaint says, what the doctor said, and then we
14 make aruling on that depending on -- it can be a
15 number of things. It can be wejust take the
16 situation for information; we could ask the
17 physician to come before the Board and explain the
18 situation; we can inquire for more information.
19 And so | think that's -- those are some
20 of thethings. | mean, if it's an egregious thing
21 or something that's terrible, we may refer it to the
22 Attorney Genera's office.
23 So these are kind of -- things like
24 that. Or we may suspend. | mean, inreally bad
25 dituations, we'll -- we'll order an emergency order

Page 80
1 letter answering the claims of the patient.

2 Q. Okay. Interms of deciding, you know,
3 what actions to take, what -- what are you as a
4 Board member consulting?

5 A. I'msorry. Say that again?

6 Q. When you're deciding what action to

7 take, you know, whether to suspend alicense or
8 refer somebody to the AG's office, what isthat
9 based on?

10 MS. LAND: Object to form.
11 A. It'sbased on the complaint itself; the
12 history of the physician, for example, if

13 they've-had-multiple-complaints-of-the-same-type
14 thing; the seriousness of the complaint. Those are
15 some of the reasons --

16 Q. Ineachof --
17 A. --that wewould look at.
18 Q. Ineach of these cases, do you need to

19 determine that the person violated either the

20 Arkansas Medical Practices Act or regulations to
21 takeaction?

22 A. Yes. Therehasto beaviolation of the

23 Arkansas Medical Practices Act.

24 Q. Andit soundslikethese are kind of a

25 recurring part of the Board meetings then; these are

Page 79
1 of suspension and suspend the license.

2 Q. Okay. So at the beginning, theresa

3 complaint. Isthat typically from a patient?

4 A. Typicdlyitis. Typicaly it'sfroma

5 patient.

6 Q. And then at that point, there's some

7 decision about what action to take. Isthat -- is

8 the staff usually the one making some kind of

9 recommendation?
10 A. No, no. The staff just presents the
11 information, and then the Board reviews it and then
12 makes arecommendation.
13 Q. Andisthereahearing for every
14 complaint?
15 A. AttheBoard hearing, wereview al the
16 complaints. Unlessit's an emergency situation,
17 then we may do it outside the regular scheduled
18 Board meeting.
19 Q. Gotcha
20 And in terms of the physician answering,
21 do they -- do they come before the Board to sort of
22 voicetheir side of things at these meetings?
23 A. Sometimesthey do. Sometimes they just
24 write aletter. | guess| don't know if the right
25 term would be "letter of rebuttal” or -- just a

Page 81

1 theinvestigations and disciplinary actions, right?
2 A. It'savery common part of the Board
3 meetings.
4 Q. Okay. So you personally been involved
5 inthese investigations, then, correct?
6 A. Whenyou say "investigations," are you
7 saying the evaluation of these complaints?
8 Q. Yes That'scorrect.
9 A. Yes
10 Q. Do you have arough sense for how many
11 times?
12 A. How many complaints I've reviewed?
13 Q. Yes.
14 A. Hundreds. | can't give you an exact
15 number, but we may review 50 to 100 per Board

16
17
18
19
20
21
22

meeting. So that's...

Q. And the Board meets every month or two;
isthat right?

A. Usualy every couple of months, or there
may be alittle bit more space. But typicaly.

Q. Wereyouinvolved in the investigation
of ajail doctor regarding -- regarding the use of

23 ivermectin to treat COVID-19?
24 A. Yes
25 Q. Okay. Canyou just describe the
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Page 82
1 complaint as you remember it?

2 A. AslI remember it, there was a physician
3 that wasin thejail, and there was a complaint by
4 the -- his patients, that they had received
5 ivermectin without their consent.
6 Q. And did the Board take action against
7 that physician?
8 A. What we did iswe requested and
9 subpoenaed the consent forms of the physician, as |
10 recal, to find out if the claims of his patients
11 were correct or not, and we received the consent
12 formsthat had been signed by the patients. And,
13 therefore, the case at that point was closed.
14 Q. During that process, after receiving
15 that complaint, did the Board ever consider pursuing
16 aregulation to ban the use of ivermectin to treat
17 COVID?
18 A. No.
19 Q. DidtheBoard ever discussthe
20 possibility of such aregulation?
21 A. Notthat | recal. Uh-uh.
22 Q. DidtheBoard ever discuss the use of
23 hydroxychloroquineto treat COVID?
24 A. | don't recall.
25 Q. Areyou aware of the Arkansas

Page 84
A. Okay.

Q. Do you agreethat hydroxychloroquine has
not been demonstrated to be effective for treating
CcovID?

A. | haven't done enough research on that.

Q. Okay. Do you have any reason to doubt
the conclusion of the Arkansas Department of Health?

A. | think their conclusion isthat it
should be avoided, and that is their -- that's their
conclusion. So | don't know if there's anything to
doubt that.

Q. Soyou have no reason to doubt their
conclusion that it should be avoided?

A. | believe that the Arkansas Department
of Health has done their due diligence in order to
come up with this statement.

Q. Okay. And would you -- would you agree,
then, or have no reason to doubt their conclusion
that hydroxychloroquine to treat COVID might pose
certain risks?

A. I'msorry. Canyou repeat that
question?

Q. Would you have any reason to doubt their
conclusion that the use of hydroxychloroquine to
treat COVID poses certain risks?
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Page 83
Department of Health's statement on the use of

hydroxychloroquine to treat COVID?
A. I'mnot.
MR. RICHARDSON: Beth, can we get
Exhibit 7, please.
THE WITNESS: Sure.
MS. ECHOLS: Yes.
MR. RICHARDSON: It should be just the
one-page press release.
THE WITNESS: Sure.
(Exhibit 7 introduced)
BY MR. RICHARDSON:
Q. Okay. Doesthisdocument say "Guidance
For the Use of Hydroxychloroquine and Chloroquine
For the Treatment of COVID 19"?

O© O ~NOOUhWDNPRE

e N
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16 A. Yes, itdoes.

17 Q. Okay. Thelast part of -- the last

18 sentence of the first paragraph, if you can just

19 read with me here:

20 "Based on thisinformation, the

21 Arkansas Department of Health updated its
22 guidance related to hydroxychloroquine and
23 chloroquine, indicating that their use for

24 treatment of COVID-19 should be avoided in
25 both outpatient and hospitalized settings."

Page 85
MS. LAND: Objection. Form. Asked and

1
2 answered.

3 A. | assumethat thereare-- as| said,

4 there are potential risks for those medications.

5 Q. Okay. Would you support aregulation

6 that banned doctors from prescribing ivermectin or
7 hydroxychloroquine to treat COVID-19?

8 A. | believethat would be under -- that

9 could be against the Medical Practices Act.

10 Q. Howisthat, sir?
11 A. Waédll, the Medical Practices Act gives
12 broad leeway to the -- to physicians and what they

13 feel isappropriate in their treatment of patients.
14 Q. Soyouthink aregulation banning a
15 treatment with high risks would violate the Act
16 itself?

17 MS. LAND: Objection to form.

18 A. | don't fee it would be within the

19 gpirit of the Act.

20 Q. Andwhy isthat?

21 A. Because physicians have broad

22 prescriptive ability and treatment ability in the
23 State of Arkansas.

24 Q. Andyou mean by that, they have the
25 ahility to determine appropriate treatment for
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Page 86
1 patients?
2 A. Thatiscorrect.
3 Q. Soitsoundslike, based on your view of
4 the Arkansas state medica -- the Arkansas Medical
5 Practices Act, that the standard practice, then, is
6 that doctors, in consultation with their patients,
7 determine appropriate treatments in each case; would
8 that befair?
9 MS. LAND: Object to form.
10 A. | believe the doctor-patient
11 relationship allows for them to come to amutually
12 agreeable treatment.
13 Q. Evenfor treatments that pose serious
14 risk?
15 MS. LAND: Object to form.
16 A. | think many treatmentsthat are
17 prescribed by physicians as well as surgical
18 procedures, you know, have risk involved with them.
19 Q. And those treatments would fall within,
20 1 think you called it, the broad prescriptive
21 discretion of the Board? | guess, you know, the

Page 88
1 patient isaminor, there's also broad prescriptive

2 authority for doctors to make decisions about

3 treatment with serious risks aslong as they're

4 consulting the parent and the child?

5 MS. LAND: Object to form.

6 A. | believethat to betrue.

7 Q. Andin Arkansas, then, there'sthis --

8 there's this broad prescriptive authority for

9 doctors, and then the Board provides oversight to
10 ensure doctors are providing care ethically and
11 safely; isthat correct?
12 A. Thatiscorrect.
13 Q. Do you think that system that combines
14 broad prescriptive authority with Board oversight is
15 effective?

16 A. I'msorry. Could you repeat the
17 question?
18 Q. Do you think that system that Arkansas

19 has, where there's broad prescriptive authority for
20 doctors, combined with Board oversight, is
21 effective?

22 practice of doctorsto be ableto decideonacourse | 22 A. Didyou say --
23 of treatment with their patients? 23 MS. LAND: Object to form.
24 A. I'msorry. Can you please repeat that 24 A. --"poor oversight"?
25 one? 25 Q. No. "Board oversight." 1'm sorry.
Page 87 Page 89
1 Q. Eventhose treatments with serious risks 1 A. Oh, "Board"?
2 would be the source of treatment that, in Arkansas, 2 Q. My bad.
3 doctors can prescribe in consultation with their 3 A. Because | was going to object to "poor
4 patients? 4 oversight."
5 MS. LAND: Object to form. 5 Yes, Board oversight, yes, | believe
6 A. | think Arkansas shouldn't be sort of 6 that that does work.
7 puttotheside. | think that occursin all states 7 Q. Okay.
8 inthe United States of America. 8 MS. LAND: Hey, Dan, let me interrupt

9 Q. Soyouthink it'sthe normal practice
10 nationwide, then, that doctors and patients can
11 decide on individual courses of treatment even when
12 there are serious risks?

13 MS. LAND: Object to --

14 A. Yes

15 MS. LAND: --form.

16 A. Yes. | believethat'strue.

17 Q. And earlier we had talked about how you

18 handle situations where a patient is aminor.

19 And you said that, in that case, you

20 would talk to the minor and then also extensively
21 talk to the parent and obtain informed consent from
22 the parent, correct?

23 A. That's correct.

24 Q. Okay. SoinArkansas, or nationally, is

25 it -- isit true, then, that when the -- when the

9 you for just one minute.
10 MR. RICHARDSON: Oh, sure.
11 MS. LAND: | needto ask if any of you
12 parked in our garage.
13 (Discussion off the stenographic
14 record.)
15 BY MR. RICHARDSON:
16 Q. Soweweretaking about the
17 effectiveness of Arkansas's systems where, you know
18 doctors have broad authority to determine
19 appropriate treatment, and then the Board provides
20 oversight.
21 Do you think that the Board
22 investigations of ethics complaints are effective in
23 ensuring that medical careis provided appropriately
24 in the state?
25 A. Yes, | believe generally so. Uh-hmm.
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Page 90
1 Q. And do you think the ethical obligations

2 placed on Arkansas doctors are generaly effective
3 inregulating the profession of medicine in the
4 state?
5 A. Yes
6 Q. Arethereany medical treatments that
7 Arkansas does not alow patients and doctors to
8 pursue?
9 A. I'mnotaware. I'm not sure. I'm not
10 sure about the abortion procedures. | just --
11 that's onething | haven't really kept up with, and
12 | don't know what the reading is on legidative, you
13 know, agenda. | know there's been recent changes.
14 Q. Okay. But outside of the abortion
15 context, isthere anything that -- any treatments
16 you're aware of Arkansas does not allow doctors to
17 pursue with patients?
18 A. I'msorry. Youjust went -- you just
19 went crazy on mein terms of the Zoom. |I'm sorry.

20 Q. Okay. Canyou hear me now?
21 A. Yes. | canhear you now.
22 Q. Outside of the abortion context, are

Page 92
1 MR. RICHARDSON: Beth, can we get
2 Exhibit 2, please.
3 (Exhibit 2 introduced)
4 BY MR. RICHARDSON:
5 Q. Thisoneis, unfortunately, long, but
6 page 9 has the gastric bypassrule.
7 A. Okay.
8 Q. | got to get there myself.
9 So thisis Regulation No. 27. Do you
10 seethat?
11 A. |do.
12 Q. Okay. Andthat first paragraph says,
13 "The complications of information the patient must

=
~

be informed of are asfollows," and then there'sa
very long list of potential risks. Thoseinclude
complications, nutritional -- nutritional
complications, psychiatric complications.
Do you see those columns there?

A. Yes

Q. Okay. Sodoyou takeit that the aim of
Regulation 27 isto make sure that patients are
adequately informed of the risks of gastric bypass

NNRNE PR
N PR O®ow-No® U

23 there any medical treatments that Arkansas does not | 23 procedures?
24 alow patients and their doctors to pursue? 24 A. Yes. That's--yes, that'swhat it
25 A. Not that I'm aware of. I'mnot -- I'm 25 appearsto say and -- uh-hmm. Yes.
Page 91 Page 93
1 not sure. 1 Q. Soitsoundslike there are regulations
2 Q. Okay. Toyour knowledge, has the Board 2 that address the risk of overprescribing in the
3 itself ever banned any type of medical care? 3 opioid contest -- context, and the risk of, you
4 A. Not -- not since I've been a member. 4 know, severe undisclosed risks that need informed
5 Q. Okay. And based on your prior response, 5 consent in the gastric bypass context; is that
6 isit your view that aban on medical care would 6 correct?
7 conflict with the Arkansas Medical Practices Act? 7 MS. LAND: Object. Object to form.
8 A. | bdieveso. | think that, likel 8 A. Thatiscorrect.
9 said, physicians do have broad prescriptive and 9 Q. Okay. And hasthe Board ever considered
10 treatment authority under their medical licenses. 10 banning either opioid prescriptions or gastric
11 Q. And hasthe -- to your knowledge, has 11 bypass procedures as a way to address those
12 the Board ever considered banning atype of medical | 12 concerns?

13 care?

14 A. Not since I've been a member.

15 Q. Areyou aware of specific regulations
16 under the Arkansas Medical Practices Act related to
17 opioids?

18 A. Yes I'mgenerally aware.

19 Q. Okay. Andisityour view that those

20 regulations address the risk of overprescribing?
21 A. Yes

22 Q. Andareyou aware of regulationsin the
23 Arkansas Medical Practices Act related to gastric
24 bypass surgery?

25 A. That I'm not aware of.

13 A. They have not considered banning those
14 proceduresasit is--

15 Q. Andwhy do you think that is?

16 A. Because gastric bypass surgery isan

17 effective procedure, and there's no reason to ban
18 it.

19 Q. Despitethe seriousriskslisted in

20 Regulation 277

21 A. Despitethe seriousness. It would be
22 the same as banning open heart surgery.

23 And | -- I'm not aware of the impetus

24 for thisregulation; so...

25 Q. Understood.
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Page 94 Page 96
1 Wetalked alittle bit earlier about the 1 occur.
2 legidature's contact with the Board when they're 2 Q. Do other state agencies ever consult
3 creating new regulations -- 3 with the Board or Board members?
4 A. Yes 4 A. The DEA occasionally will inform us of
5 Q. --tobeimplemented by the Board. 5 physicianswho are on the DEA radar, so to speak, or
6 A. Yes 6 law enforcement occasionally contacts the Board.
7 Q. Doesthelegidature ever contact the 7 Q. That'sthefederal DEA?
8 Board when it's considering new lawsregulatingthe | 8  A. Yes. I'mtrying to think who else. The
9 profession of medicine? 9 Health Department.
10 A. Typicaly not. They tend to -- they 10 Q. Okay. Andwhy would the other
11 tend to contact the medical society, and sometimes | 11 components of the Health Department be reaching out?
12 they don't contact the medical society either. 12 A. Wedll, we're under the umbrella of the
13 Q. Andthisisthe Arkansas State medical 13 Health Department. We're apart of the -- actually,
14 society -- 14 part of the Health Department, so they may be
15 A. Yes 15 reaching out to usin terms of budgets and financing
16 Q. --that you mentioned earlier? 16 and, you know, things of that nature;
17 Okay. And why do you think they would 17 administrative-type things.
18 reach out to the society? 18 Q. Okay. But nothing about the regulation
19 MS. LAND: Object to form. 19 of the practice of medicine?
20 A. The--1 guess| would assume -- they 20  A. No. I haven't seen any of that.
21 tell me | should never assume anything. But | 21 Q. Doany of the professional organizations

22 assume that since the medical society representsthe | 22 that we talked about, or others, ever consult with
23 physiciansin the state, they would want to know how| 23 the Board or Board members?
24 they viewed whatever regulation they were proposing. 24  A. Occasionally they may ask us-- when a

25 Q. Butit soundslikeit's less common for 25 new regulation comes down, they may ask to speak to
Page 95 Page 97
1 them to reach out to the Board directly then? 1 theregulation at a society meeting.
2 A. They don't typicaly reach out to the 2 Q. Andinthat capacity, the Board would
3 Board. 3 be explaining what the regulation does and how to
4 Q. Okay. 4 comply?
5 A. They basicaly tell the Board what 5 A. Yes
6 they've done, and then we do what they want usto 6 Q. Doesthe Board ever have contact with
7 do. 7 the Governor's office?
8 Q. Areyou aware of any time when they 8 A. Rarely. I'mtrying to think if there's
9 reached out to the Board in the process of 9 been a situation where they've directly work with

=
o

10 developing alaw as opposed to just to tell you all
11 what to do?
12 A. I'mnot aware of atime when that's

the Governor's office. When | wastrying to, you
know, write those rules and regs., we sent them to
the Governor's office for their input.

B e
N P

13 occurred. 13 Q. Andthisisthereg. about BOTOX®

14 Q. Okay. 14 procedures and the other procedures that were

15 A. Or | wasnot privy to that information. 15 being --

16 Q. Doyou think, as ageneral matter, the 16 A. Yes

17 legidature should talk with the Board in those 17 Q. -- not supervised?

18 situations? 18 A. Right.

19 MS. LAND: Object to form. 19 Q. Andwasthe Governor's office supportive
20 A. Inanidea world, | would speculate 20 of therule?

21 that the legidlature, the Medical Board, the Medical | 21 A. They gave ustheir input on therule.

22 Society would all work harmoniously together. 22 Q. And| know that's the one that you were
23 Q. Including by talking about new laws and 23 most involved in. Do you think that the Board has

)
N

24 regs before they go into effect?
25 A. Yes Itwouldbeniceif that did

developed rulesin the past, does the Governor's
office usually provide input?

N
ol
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Page 98
1 A. | can't speak to that. | don't know

2 'causethisisthe only one | wasinvolved in.
3 Q. Allright. Isthere anyone else who
4 ever consults with the Board that we haven't
5 discussed?
6 MS. LAND: Object to form.
7 A. Consultswith the Board? Yes. The
8 Board of Pharmacy and the -- we've -- there's been
9 some new regulations where we consult with the
10 Board of Pharmacy in terms of developing protocols
11 for pharmacists to treat certain conditions, and so
12 we have consulted with them.
13 Q. Okay. And these are new regulations of
14 the Board -- of the State Medical Board?
15 A. These-- these are new regulations that
16 involve pharmacy -- pharmacists being able to
17 prescribe medications and diagnose certain
18 conditions.
19 Q. And anything else cometo mind in terms
20 of people reaching out to the Board for your
21 expertise?

Page 100
1 Q. Okay. Haveyou ever heard the term
2 "cross-sex hormone therapy"?
3 A. No. | don't believel have.
4 Q. How about gender-affirming hormone
5 therapy?
6 A. It sounds the same as the other, but |
7 have not utilized those terms nor, you know, looked
8 into providing them.
9 Q. Okay. Areyou aware that surgeriesto
10 aign apatient's sex characteristics with their
11 gender identity are sometimes used?
12 A. Aresometimeswhat?
13 Q. Aresometimes provided, those procedures
14 are provided.
15 A. | assume so, that those are provided.
16 Q. Welooked at the document from the ASPS
17 which refersto -- | think the term is "gender-
18 affirming surgeries.”
19 Did you -- on that list, did you see
20 procedures like a mastectomy? | think it's
21 Exhibit 4.

22 A. Nothing right off the bat. | can't -- 22 (Witness reviewing document.)
23 I'm not -- I'm drawing a blank on other. 23 A. | don't seethe term "mastectomy.”
24 Q. Areyou familiar with amedical 24 There's --
25 diagnosis called "gender dysphoria*? 25 Q. I'msorry. Go ahead.
Page 99 Page 101
1 A, lamnot. 1 A. Isitunder gender-affirmation
2 Q. Haveyou heard that term before? 2 surgeries?
3 A. I|havenat. 3 Q. Widll, thereisthe description that says
4 Q. Haveyou heard of aterm called "gender 4 "transmasculine top surgery" --
5 identity disorder"? 5 A. Yes
6  A. | haveheardthat. 6 Q. -- which talks about removing breast
7 Q. Andwhat do you understand that to be? 7 tissue.
8 A. Anindividual who, | guessif they're -- 8 A. That's--
9 to use the correct terminology, a cisgender male, 9 Q. Isthat --
10 maybethey feel that they really should be femaleor | 10 A. That's-- that may or may not bea

11 something of that nature, vice versa.

12 Q. Okay. Soareyou familiar with medical
13 treatments that are used to treat gender dysphoria?
14 A. | amnot.

15 Q. Haveyou heard of puberty blockers

16 before?

17 A. I'veheard theterm, but I've never

18 prescribed them, and I'm not familiar with their
19 usage or exactly which ones that people use.

20 Q. Okay. Soyou're not aware that puberty
21 blockers are sometimes used to treat gender

22 dysphoria?

23 MS. LAND: Object to form.

24 A. I'mnot. I'm completely unfamiliar with
25 those treatments.

11 mastectomy. It doesn't --

12 Q. Okay.

13 A. Removing breast tissue doesn't
14 necessarily mean a mastectomy.

15 Q. Okay. Sorry for my ignorance on that.
16 So what would a mastectomy be then?
17 A. Total remova of the breast tissue.

18 Q. Total. Okay.

19 A. Whereyou could re- -- some of it would

20 be apartial mastectomy.

21 Q. Gotcha
22 A. But essentialy.
23 Q. Soareyou aware of the term "gender-

24 affirming medical care"?
25 A. I'veheard theterm.
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Page 102 Page 104
1 Q. Okay. Andwhat do you understand it to 1 A. No. I've not been aware of any
2 be? 2 conversations with Board staff.
3 A. Medical carethat helps someone with 3 Q. Areyou aware of doctors at Arkansas who
4 their gender identification. | mean, that's how | 4 provide gender-affirming medical care?
5 would describeit. 5 A. I'mnot aware of any doctors that
6 Q. You sort of touched on that with that 6 providethat care.
7 answer. But -- but do you know why patientswould | 7 Q. Areyouawareif that careis provided
8 seek gender-affirming medical care? 8 inthe state of Arkansas?
9 A. Probably because they fed that they are 9 A. I'mnot aware of that.
10 of theincorrect gender that they are. 10 Q. Areyou aware of alaw called H.B. 15707
11 Q. Do you know any people that have sought | 11 A. Pleaserepeat that. I'm sorry.
12 gender-affirming medical care? 12 Q. A law called H.B. 1570.
13 A. | donot. 13 A. lamnot.
14 Q. Do you know any transgender people at 14 Q. It'sthelaw atissuein this case --
15 al? 15 A. Okay.
16 A. Onapersona basis? 16 Q. --which bans gender transition
17 Q. Personal or professional, or any other 17 procedures for anybody under the age of 18.
18 basis. 18 Have you heard the term "Act 626"?
19 A. 1donot. 19 A. | havenot.
20 Q. Soyouwouldn't know anyone who has 20 Q. Okay. That's another name for the same
21 received gender-affirming medical care before? 21 law. Sowhen| say "Act 626" or "H.B. 1570," I'm
22 A. I'mnot aware of that. 22 referring to the law at issuein the case.
23 Q. Okay. Hasthe Arkansas State Medical 23 A. Okay.
24 Board ever promulgated arule respecting gender- 24 Q. Okay. Sowhat do you know about the law
25 affirming medical care? 25 at issuein this case?
Page 103 Page 105
1 MS. LAND: Object to form. 1 A. I'm--1 don't know anything about the
2 A. I'mnot aware of that. 2 law. Sorry.
3 Q. Okay. Hasthe Board ever discussed 3 Q. Okay.
4 gender-affirming medical care? 4 MR. RICHARDSON: Beth, can we get
5 A. I'mnotaware of any discussions about 5 Exhibit 9, please.
6 that either. 6 THE WITNESS: Thank you.
7 Q. HastheBoard ever received acomplaint 7 (Exhibit 9 introduced)
8 about a provider based on gender-affirming medical 8 BY MR. RICHARDSON:
9 care? 9 Q. Thisisacopy, and the relevant text is
10  A. Notthat I'm aware of. 10 on page 8, | believe.
11 Q. Okay. SohastheBoard ever discussed 11 A. Page8?
12 any concerns about gender-affirming medical carein 12 Q. Page8, yes, sir.
13 any context? 13 A. Okay.
14 A. Notthat I'm aware of. 14 Q. Okay. Do you see maybe the second
15 Q. Okay. And haveyou had conversations 15 paragraph there, "20-9-1502"?
16 with other Board members, whether or not during 16 A. "20-9-1502."
17 Board meetings, about gender-affirming medical care? 17 Yes, | seeit.
18  A. |havenot. 18 Q. And then there's a subpart (a) right
19 Q. Andareyou aware of any discussions 19 below that.
20 among Board members about that care that you may not | 20 A. Yes. | seethat.
21 have been apart of ? 21 Q. Itsays
22 A. I'mnot. | don't-- 1 don't have any 22 "A physician or other health care
23 awareness of that. 23 professional shall not provide gender
24 Q. How about in any conversations among 24 transition procedures to any individual under
25 Board staff involving that care? 25 18 years of age."
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Page 106
1 A. Okay.
2 Q. Doyou seethat? Okay.
3 So you were not aware of thislaw before
4 today?
5 A. | have not been aware of thislaw until
6 today.

7 Q. Didyou -- were you aware of any of the
8 reporting around a ban on health care for
9 transgender adol escents?

10 MS. LAND: Object to form.

11 A. | wasnot privy to any -- like news
12 reporting?

13 Q. Yes. Just any news reporting at the
14 time.

15 A. | really haven't seen anything on that.

16 | guess I've been working too much.

17 Q. Soyou would not have heard about

18 anything to do with -- would the phrase "a safe act"
19 sound familiar to you?

20 A. No.

21 Q. Okay. Doyourecall at any pointin

22 2021 or before that, anybody from the legislature
23 reaching out to you to talk about gender-affirming
24 medical care?

25 A. Nope. | never heard anything about

Page 108

1 would have to enforce H.B. 1570 if it went into

2 effect?

3 A. Yes If itwentinto effect and it

4 stated that a physician can or cannot do something,

5 then we would be involved in enforcement on that.

6 Q. Okay. And what would that enforcement

7 action look like?

8 MS. LAND: Object to form.

9 A. Wewould have to write rules or
10 regulations involving that, and it would probably
11 look something like, if we received a complaint that
12 aphysician was performing a certain procedure that
13 was prohibitive, that we would have to investigate.

14 Q. Okay.
15 A. That'show | think that would play.
16 Q. Okay. And hasthe Board had any

17 discussions about what that enforcement might look
18 like?

19 A. Wehavenot.
20 Q. Sojust to take your hypo- there.
21 Let's say the law goesinto effect and a

22 complaint is brought to the Board that thereisa
23 doctor providing the care prohibited by the statute
24 to aminor, would the Board have to find the

25 violation of the law and take action?

Page 107
1 that.
2 Q. Okay. And nobody from the Governor's
3 office on that topic?
4 A. Never received anything from the
5 Governor's office.
6 Q. Areyou aware that Governor Hutchison
7 vetoed the law H.B. 1570?
8 A. I'mnot aware of that.
9 Q. Okay. Do you know why you're a
10 defendant in this lawsuit?
11 A. | absolutely do not know why I'm a
12 defendant in this lawsuit.
13 Q. Doyouknow why the Board isa
14 defendant?

15 A. ldon't. | havenoidea It'ssort of
16 befuddling.
17 Q. Okay. Would the --

18 A. I'mnot sure what -- can you tell me?

19 Q. Would -- does the Board have to enforce
20 the laws and regulations about the regulation of
21 medicinein Arkansas?

22 A. Yes TheBoardisinvolvedin -- so,

23 for example, aregulation like this, we would be
24 involved in enforcing that regul ation.

25 Q. Allright. So, inyour view, the Board

Page 109
1 MS. LAND: Object to form.
2 A. The Board would be required to
3 investigate the situation.
4 Q. Okay.
5 A. And so they would investigate and find
6 out if there's, you know, substance to the
7 complaint, and if, in fact, aviolation had actually
8 occurred. So there would be an investigation and a
9 hearing.
10 Q. Okay. Andif theinvestigation -- if it
11 turned out that, you know, a doctor did provide,
12 let's say, cross-sex hormone therapy prohibited by
13 the statute, if the investigation reached that
14 conclusion --

15 A. Yeah

16 Q. --wouldthe Board have to take action
17 against the doctor?

18 MS. LAND: Object to form.

19 A. Therewas-- if -- if at that point

20 there was aviolation of the Medical Practices Act,
21 the Board would have to take some type of action.
22 Q. Okay. Would it have any discretion not
23 to act in that situation?

24 A. If the Board determined there'sa

25 violation of the Medical Practices Act, it does have
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Page 110
1 the discretion to decide what that -- what the
2 penaty would be. Some type of action would have tg
3 be taken.
4 Q. Would you feel comfortable in that
5 situation, disciplining doctors who provide gender-
6 affirming medical care to adolescents?
7 MS. LAND: Objection to form and
8 relevance.
9 A. If therewasaviolation of the Medical
10 Practices Act, | would have to act upon that
11 irregardless of what the procedure was and who the
12 physician was.
13 Q. Okay. Andwould you feel comfortable
14 with having to do that?
15 MS. LAND: Objection to form and
16 relevance. Asked and answered.
17 Y ou can answer.
18 A. | took an oath to uphold the Medical
19 Practices Act, and so | would have to act within
20 those reguirements.
21 Q. Okay. What if in that situation a
22 doctor asserted, in defense, that discontinuing the
23 patient's care would harm the patient?
24 MS. LAND: Object to form, and callsfor
25 speculation.

Page 112
1 seen by another physician in another state where
2 they could continue the treatment.
3 Q. Andisthat typicaly doneby a
4 referra?
5 A. That would be done by areferral type --
6 typicaly.
7 Q. Okay. Canyou -- can you look back in

8 the same page we were just looking at, page 8.
9 A. Sure
10 Q. Sodoyou seethe"B" right under the
11 part weread --
12 A. Yes
13 Q. --whereit says:.
14 "A physician or other health care
15 profession shall not refer any individual
16 under 18 years of age to any health care
17 professional for gender transition
18 procedures."
19 A. Sure
20 Q. Sointhat situation, it sounds like --
21 earlier we talked about the ethical obligations of

22
23
24
25

doctors require them to either continue providing

treatment or to refer them for treatment, correct?
MS. LAND: I'll object to that question.

He's testified that he hasn't read this Act, and so

Page 111
1 A. If that situation were to occur and the
2 patient -- or the physician felt that the patient
3 was not going to receive the care that they needed
4 and they were in a situation of abandoning the
5 patient, we would recommend for them to seek to have
6 that -- you know, counsel that patient on seeking
7 care somewhere else, because it was a violation of
8 the Medical Practices Act and the laws of the State
9 of Arkansas.
10 Q. Andwould it -- would it violate the
11 doctor's ethical obligations not to seek an
12 dternative provider?
13 MS. LAND: Object to form.
14 A. Say that one moretime? Would it
15 violate what?
16 Q. Would it violate the doctor's ethical
17 obligationsto not seek an alternative provider for
18 the treatment that has already been started?
19 A. Yeah
20 MS. LAND: Object to form.
21 A. | believethat if aphysician started
22 the treatment, but then they were not alowed to
23 continue the treatment due to changesin thelawsin
24 the state which they reside, | think it would be
25 incumbent upon them to try to have that patient be

Page 113
he hasn't been given the opportunity to read the Act
and the full exhibit in itsentirety. So I'm --

MR. RICHARDSON: My questionis--
MS. LAND: -- going to object.
MR. RICHARDSON: Thanks. But my
6 question was about the ethical obligationswe
7 discussed earlier.
8 MS. LAND: You were aso referring to
9 subsection (b) of the exhibit that you provided him,
10 and it's approximately -- well, it's nine -- ten
11 pages, and he hasn't had the opportunity to review
12 that.
13
14
15
16
17
18
19
20
21
22

g bh WN P

MR. RICHARDSON: My question didn't
discussthe Act.
BY MR. RICHARDSON:

Q. My question was: Would it violate the
ethical obligations of a doctor who has started
providing care to a patient to not either continue
the treatment or refer the patient to receive the
treatment from somebody else?

MS. LAND: You can answer.

A. Sure. Reading this, | fed that --
23 well, first of all, I'd like to say that | think
24 part (b) refersto an initial referral, not a
25 continuing treatment.
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Page 114
1 Secondly, | think that the ethics that
2 you take as aphysician isthat if you start a
3 treatment, irregardless of what that treatment is,
and it requires continuing that treatment, then that
5 patient should be referred.
6 Now, whether that -- my thoughts violate
7 that law? You know, | don't know. There appears
8
9

A

that there could be a conflict there. It just
depends how you read that.

Q. Okay. Soleaving thislaw to the side,
isit correct that the ethical obligations of
12 doctors, in your view, once they started treatment
13 areeither to continue providing treatment or ensure
14 that the treatment is provided by somebody else?

10
11

15 MS. LAND: Object to form.
16 A. | believethat if atreatment needsto
17 be continued and the physician cannot provide that

18 treatment, that the physicians should do whatever
19 they can to refer that patient to get more -- that
20 -- to continue that treatment.

21 Q. Okay. Thanks.

22 And before | ask about the law, | just

23 want to give you an opportunity to read it if you
24 like. Soif you want to take that time to read the
25 statute, that's fine by me.

Page 116
1 way.
2 Again, you said that you would have
3 enforce H.B. 1570 asaBoard if it went into effect,
4 correct?
5 A. That would be correct. Wewould haveto
6 develop rulesthat fell in line with the legidative
7 hill.
8 Q. So, let'simagine asituation again
9 where adoctor -- you said that if you investigated
10 and found aviolation of H.B. 1570, you would have
11 to take some kind of action?
12 A. Correct.
13 Q. Soimagine adoctor asserts, in defense,
14 their ethical obligation to not abandon a patient,
15 would the Board have to take action against the
16 doctor in that situation?
17 MS. LAND: Object to form, and callsfor
18 speculation.
19 A. Yeah. | would haveto -- you know, |
20 guessyou would have to query the entire Board. |
21 can't speak for all the Board members; there'sa
22 large number of them. And so | can't speculate to
23 what the Board would actually do.
24 Q. Okay. What do you think would be an
25 appropriate response?

Page 115
1 A. It could take alittle bit.
2 Q. Noworries.
3 (Witness reviewing document.)
4 THE VIDEOGRAPHER: Mr. Richardson, this
5 isthe videographer. Can we take a comfort break
6 while the doctor is reading this document?
7 MR. RICHARDSON: That'sjust fine with
8 me. Do you want to take five from the tape?
9 THE VIDEOGRAPHER: Yes. I'dliketo go
10 ahead and change the media.
11 So thiswill end media part 2, and we
12 are going off therecord at 4:31 p.m.
13 (Recess taken.)
14 THE VIDEOGRAPHER: We are back on the
15 record at 4:37 p.m. Thiswill begin media part 3.
16 Please proceed.
17 BY MR. RICHARDSON:
18 Q. Didyou haveachancetoread H.B. 15707
19 A. Yes, | did.
20 Q. Okay. I'djust liketo return, then, to
21 -- wewere discussing the ethical obligations of
22 doctors regarding abandonment.
23 A. Yes
24 Q. Andtheobligation to either provide
25 care or ensure that care can be provided in some

Page 117
1 A. | don't know. | can't speculate on
2 that. | would just haveto -- that | would have to
3 kind of think about. 1'm not -- I'm not sure if |
4 could really come up with an answer right now.
5 Q. Okay. And now that you've read
6 sections (a) and (b) on page 8 that we had talked
7 about --

8 Do you see those sections?

9 A. Yes. I'mturning to them right now.
10 Q. Okay.
11 -- do you read those sectionsto bein

12 conflict with the ethical obligations regarding

13 abandonment?

14 MS. LAND: I'll object to the form on

15 that, and I'll also object to the questioning over
16 thisBill.

17 He's not an attorney, and he can't

18 testify asto the effect or the substance of the law
19 or the meaning of the law. So it would be calling
20 for speculation and irrelevant testimony.

21 You can --

22 THEWITNESS: Sol --

23 MS. LAND: -- answer.

24 Y ou can answer.

25 THE WITNESS: All right. I'mjust
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Page 118
rereading it.
(Witness reviewing document.)
THE WITNESS: And the question was
again? I'msorry.
BY MR. RICHARDSON:

Q. Do you think that sections (a) and (b)
conflict with the ethical obligations of doctors
regarding not abandoning patients?

MS. LAND: Restate my objections.

A. | guessit depends on how you read this.

Q. If thelaw were --

A If--

Q. --interpreted as--

A. If this-- yeah, if you're interpreting
thelaw as-- and I'm referring to section (b), asa
referral to any health care professional within the
state of Arkansas, then | guess they wouldn't bein
conflict.

| guessif it'sall health care
professionalsin general, | don't know if the state
of Arkansas has jurisdiction over all health care
individualsin Arkansas -- | mean, in the United
States.
24 So | think there are some legalistic
25 parts of thisthat | really can't speak to, and |

O© 0O ~NOOUDWDNLPE
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Page 120
1 A. | think that would be -- the physician
2 would fed likeit'stheir duty to refer so that
3 patient could have the treatment that they require.
4 | just -- that's -- that's all | can say about that.
5 Q. So the physician would have an ethical
6 duty to refer the patient in those circumstances?

7 MS. LAND: Object to form. Callsfor
8 speculation.
9 A. | just would think that -- | mean, I'll

10 speculate. But, ethically and morally, a physician
11 would want their patient to receive the care that

12 that physician started.

13 Q. Soa-- once again, without getting

14 into, you know, what -- how to read thislaw. If a
15 law prevented a doctor from doing that, would there
16 be aconflict between the ethical obligations you
17 described and the legal requirement of that law?
18 MS. LAND: Object to form.

19 A. It appearsthat there would be a

20 conflict. Whether that's alegal conflict or a

21 mora conflict would have to do with what the --
22 would -- you'd have to consult an attorney, | would
23 assume. | don't know.

24 Q. When we were talking about the general
25 practice of medicinein Arkansas earlier --

Page 119
1 would probably have to consult our attorney, our
2 Board attorney for clarification.
3 Q. Okay. Let'sleavethelegal disputesto
4 thesideand just say: If thelaw did prevent a
5 doctor from referring a patient to any medical
6 provider to receive that care, would it conflict
7 with the ethical obligations to not abandon the
8 patient?
9 MS. LAND: Object to form.
10 A. Wiédll, | think you're asking me to
11 speculate on something that doesn't exist.
12 Q. Wadll, the question was if a doctor was
13 prevented from referring a patient for care during a
14 continuing course of treatment --

15 A. ljust--
16 Q. --wouldn't --
17 A. ljust--1just don't see how any law

18 could actually do that.

19 Q. Wadll, just imagine with me that -- that
20 onedid, and that the doctor was -- adoctor is

21 prohibited from referring patients to receive care,
22 hut that doctor's -- but that patient's course of

23 treatment is not complete.

24 A. Wadl, | think that --

25 MS. LAND: Object to form.

Page 121
1 A. Yes
2 Q. --you taked about the fact that
3 doctors and patients should be able to agree on the
4 treatment that the doctor thinksis appropriate; is
5 that correct?
6 A. Yes. | did makethat statement.
7 Q. Okay. Do you have concerns about the
8 law you just read prohibiting patients from
9 receiving care that the minor, the parent, and the
10 doctor all think is appropriate?
11 MS. LAND: Object to form, aswell as
12 for vagueness, and as well as my previous objections
13 that he's only just had the opportunity to read this
14 law, and he's not an attorney.
15 A. Canyou restate the question one more
16 time, please? Thank you.
17 Q. Sodo you have concerns about alaw that
18 prevents doctors, patients and parents, in the case
19 of aminor, from receiving care that -- from the
20 minor receiving care that the doctor, patient, and
21 minor all think is appropriate?
22 MS. LAND: Object to form. And restate
23 my previous objections.
24 A. It'sagreat question. That'sahard
25 oneto answer. | think within the ethics of
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1 medicine and treatment care, | think the
2 relationship between a physician and their patient
3 isvery important in that, to a certain extent, it
4 should be allowed when it's beneficial to the
5 patient and agreed upon between the physician and
6 the patient.
7 Q. So doesthat mean you would have
8 concerns about alaw that prevented doctors and
9 patients from making decisions about the patient's
10 treatment?
11 MS. LAND: Object to form. Asked and
12 answered.
13 A. Aslong asthe treatments were ethical
14 and supported by medical science, | don't seea-- |
15 seethat the physician should be allowed to treat
16 the patient to what they felt was appropriate.
17 Q. And that could include treatments that
18 might have serious risks?
19 A. All treatments. | mean, many treatments
20 have seriousrisks. So, yes, it would include
21 treatments that have serious risks.
22 Q. Having read the law just now, do you
23 think that alaw that banned gender transition
24 procedures for minorsis an appropriate regulation
25 of medicine?

Page 124

1 A. Sure

2 Q. Sol'mjust curious what you mean; what

3 that lineisthat you're drawing.

4 A. If thereisno -- there is absolutely no

5 indication or no -- even on -- | would say many

6 treatments are used in an off-label manner.

7 For example, some anti-inflammatories,

8 some herbs are used off-label. | think they don't

9 necessarily show -- the science doesn't necessarily
10 show it for that procedure, but similar procedure,
11 or similar treatment and the illnesses, and so there
12 may be some benefit.
13 And so | think that those types of
14 things should be allowed to a certain extent as long
15 asthey're not causing any harm.
16 Q. Sothat -- just to clarify: You do not
17 think that off-label uses of medicine or treatment
18 should be banned?
19 MS. LAND: Object to form and relevance.
20 A. No, I donot. | think off-label uses
21 arevery common in the medical field and should --
22 and if used under the guidance of physicians, |
23 think should be allowed.
24 Q. Taking you back again to the law you
25 just read.

Page 123
1 MS. LAND: Objection to form.
2 A. | don'tknow. | can't-- | haven't
3 looked into that procedure enough to really make an
4 informed statement on that.
5 Q. Sowhat would be -- when do you think it
6 would be appropriate to ban the care that a doctor
7 and patient can -- agree is best for the patient?
8 MS. LAND: Object to form.
9 A. | think when there's no scientific

10 evidence that the treatment actually is beneficial
11 whatsoever, and that, | would -- and that is

12 potentially very harmful where the risks way

13 outweigh the benefits of the treatment.

14 Q. When you say no support whatsoever, what
15 do you mean by that? What would constitute

16 sufficient support to allow amedical treatment, in
17 your view?

18 MS. LAND: Object to form. Vague.

19 Overbroad. And callsfor speculation.

20 A. Canyou repeat the question one more

21 time?

22 Q. Wadll, you said -- yeah. You said you

23 don' think it would be appropriate to ban care

24 unless there was no medical support whatsoever, |
25 believe isthe term you used.

Page 125
1 Do you think that it puts doctors and
2 the patient -- in the position of having to deny
3 careto their patients?
4 MS. LAND: Objectiontoform. And |
5 restate my previous objections about him having just
6 read thislaw, and that he's not an attorney, and
7 not qualified to speculate on its effect or what the
8 law says or means.
9 A. Part A saysthat the physician or health
10 care professiona shall not provide gender
11 transition procedures; they're just not allowing
12 themto provideit. | don't know if that really
13 means denying them. | think it just means they're
14 not allowed to provideit. So| don't know. If
15 there'safine line between that, that's where the
16 attorneyswould comein.
17 Q. Okay. But if that passage you just read
18 were -- if it did prevent doctors from providing
19 treatment to their patients --

20 A. Yes
21 Q. -- assumethat'swhat it means.
22 A. Itwould -- it would prevent them from

23 providing that procedure, but not preventing the
24 patient from receiving it. It sounds like the
25 patient could receive it from somewhere el se that
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Page 126
1 was allowed.
2 Q. And would you have concerns about alaw
3 that banned physicians from providing treatments to
4 their patients?
5 MS. LAND: Objection to form. Asked and
6 answered.
7 A. Asapersonal, or asaMedica Board
8 member or --
9 Q. How about both?
10 A. AsaMedical Board member, I'm bound to
11 therules and regulations that are set by the
12 legidature.
13 Personally, aslong as there's no harm
14 being done, | think physicians and their patients
15 should be alowed to provide the procedures, you
16 know -- you know, allowed to participate in the
17 procedures that will help the patient.
18 Q. Areyou aware that Governor Hutchison
19 vetoed H.B. 1570?

20 MS. LAND: Objection to form. Asked and
21 answered.

22 A. I'mnot aware of that.

23 MR. RICHARDSON: Beth, can we get

Page 128
"Their concern isthat denying best
practices medical care to transgender youth
can lead to significant harm to the young
person from suicidal tendencies and social
isolation, to increased drug use. Given
these risks, we have to ask whether the State
action helps or unjustifiably interferes."
Do you see that?
A. |seeit.
10 Q. Do you share the Governor's concern,
11 that denying gender-affirming medical careto
12 adolescents could lead to the harmsidentified
13 there?
14 MS. LAND: Objectionto form. And he
15 has not had the opportunity to read this document in
16 itsentirety.

© O ~NOOULhWDNLPRE

17 Q. Wecan take aminute, if you like.
18 (Witness reviewing document.)

19 A. Yes

20 Q. Do you seethe passage | wasjust

21 referring to that talks about significant harm to
22 the young person, from suicidal tendencies and
23 social isolation to increased drug use?

6 Q. Okay. Do you see the part, second

7 paragraph from the bottom of the first page, it
8 says:

9 "It is undisputed that the number of

24 Exhibit 8, please. 24 A. Let'ssee. Wasthat on --
25 (Exhibit 8 introduced) 25 Q. Bottom of this paragraph on the second
Page 127 Page 129
1 BY MR. RICHARDSON: 1 page.
2 Q. Doyouseeit'san opinion piece by 2 (Witness reviewing document.)
3 Governor Hutchison published in the Washington Post 3 Q. Thelast two sentences of the first
4 on April 8,2021? 4 paragraph.
5 A Yes 5 A. Onthe second page? Yes.
6
7

10 minors who struggle with gender incongruity
11 or gender dysphoriais extremely small, but
12 they too deserve the guiding hand of their
13 parents and the counseling of medical

14 specialists in making the best decisions for
15 their individual needs."

16 Do you see that?

17 A. | seeit.

18 Q. Do you agree with that statement?

19 MS. LAND: Object to form.

20 A. |think | dready spoketothat. That |

21 think that parents, their children, do deserve the
22 counsel of medical specialists.

23 Q. If youturn to the second page. You'll
24 see, thisisthe last sentence of that second

25 paragraph, it says:

Q. Onthe second page, yes.
Do you share the Governor's concern,
8 that denying gender-affirming medical careto
9 adolescents could lead to the harms that he
10 identifies?

11 MS. LAND: Object to form.

12 A. I'msurethat it possibly could lead to
13 that.

14 Q. Andwould you have concerns about

15 denying care that led to those risks?

16 MS. LAND: Object to form.
17 A. | would have concerns.
18 Q. Doyou seealittle further down the

19 sentence, the paragraph that starts "instead"?

20 A. Yes.

21 Q. Okay. Thelast sentence thereis:

22 "The young people who are currently
23 under a doctor's care will be left without
24 treatment when thislaw goesinto effect.”
25 A. Yes. | believethat that's possible.

33 (Pages 126 - 129)

Veritext Lega Solutions

212-279-9424

WWw.veritext.com

212-490-3430



Case 4:21-cv-00450-JM Document 171-2 Filed 07/27/22 Page 35 of 43

Page 130

1 Q. Okay. And do you share the Governor's

2 concern about that?

3 A. Yes, | do.

4 Q. What do you think the harms could bein

5 that kind of situation?

6 MS. LAND: Object to form. That calls

7 for speculation. And he's already testified he does

8 not practicein that area.

9 A. Besidesthem not receiving the treatment
10 and not being able to continue their gender
11 transformation, beyond that, | mean, we just spoke
12 about the possible significant harm in terms of, you
13 know, possible suicide or other issues.
14 Q. Doyou think, in general, it's harmful
15 for patients who are receiving a continuing course
16 of treatment, to not complete that treatment?

17 MS. LAND: Object to form.

18 A. Typicdly, I think it can be harmful,
19 yes.

20 Q. Okay. And do you think that's true for

21 patients being treated for gender dysphoria?

22 MS. LAND: Object to form. And restate
23 my objections as to his qualification to testify

24 about that.

25 A. Yeah. | don't perform those procedures.

Page 132
1 MS. LAND: Objection to form.
2 A. Sure. For example, diabetes. If a
3 patient has diabetes, and they're aminor, and they
4 needinsulin, | think that would be very
5 detrimental; the patient can die.
6 Q. Do you think there are any patientsin
7 your practice who would have been harmed by having
8 towait until adulthood to receive a treatment?
9 A. That'sup for opinion. | think in the
10 opinion of the parents and the child, for example,
11 with the otoplasty, that they could have been
12 emotionally harmed.

13 Q. By having to wait?
14 A. By having to wait, yes.
15 Q. And there's also research you cited

16 showing that it's effective -- it's more effective

17 at younger ages?

18 A. The procedure, the procedureitself is

19 easier to perform at younger ages on otoplasty, yes.
20 Q. Okay. Sointhat situation, then, there

21 could also be harms by the procedure being less

22 effectiveif you waited, correct?

23 A. Thatispossible.

24 Q. Okay. Do you have concerns about

25 adolescents who are experiencing gender dysphoria

Page 131
1 I could only assume that if they weren't receiving
2 continuous treatments, that there could be problems
3 associated with that.
4 Q. Do you have any reason to think that
5 gender dysphoriawould be different from other
6 procedures where that's true?

7 MS. LAND: Object to form. Callsfor
8 speculation.
9 A. Intermsof hormonal treatments, it may

10 bevery similar to other treatments that people

11 received. On the surgery side, which iswhat I'm

12 more familiar with, I'm not so sure.

13 Q. Okay. Soearlier -- and | think this

14 was Exhibit 3, we had talked about the work you do,
15 rhinoplasties and otoplasties, for minorsin some

16 instances.

17 A. Yes

18 Q. AndI believe one of the things that you

19 said was that the research shows that the procedures
20 can be better at younger ages for the patient?

21 A. For otoplasty, yes.
22 Q. For otoplasty.
23 Do you have concerns about denying care

24 to aminor in asituation where their -- their
25 condition might worsen without receiving the care?

Page 133
1 from not being -- those adolescents not being able
2 to get the care while they're minors?

3 MS. LAND: Object to form, vague, and
4 overbroad.
5 A. | hadn't really thought about that.

6 Q. Wadll, would you think aminor could be
7 harmed by having to wait until adulthood to receive
8 gender-affirming medical care?
9 MS. LAND: Object toform. Callsfor

10 speculation. He's already testified he doesn't

11 practicein that area.

12 A. I'mnot familiar. 1'm not sure.

13 Q. Earlier wetalked alittle bit about the

14 different clinical studies that support the care

15 that you provide in your clinic.

16 A. Yes

17 Q. And]I think you said that there are

18 clinical studies for the different treatments, but

19 maybe not, you know, full experimental trials for

20 those treatments. Isthat accurate?

21 A. Thatiscorrect.

22 Q. Okay. Do you think that all types of

23 care not supported by full experimental trials

24 should be banned?

25 MS. LAND: Object to form, vague and
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Page 134
1 overbroad.
2 A. Dol fedl that any procedure that
3 doesn't have aclinical trial backing it up should
4 be banned?

5 Q. Yes
6 A. No.
7 Q. Isthereany particular level of

8 evidentiary support that you think atreatment

9 should have before amedical regulator allows a
10 doctor and a patient to agree on using that
11 treatment?
12 MS. LAND: Object to form.
13 A. Canyou restate that one more time?
14 Sorry.
15 Q. Sure. Isthereany, like, particular
16 level of support or evidence that you think a
17 treatment needs before it should be permitted to be
18 used by a doctor when treating that patient?

19 MS. LAND: Object to form. Overbroad.
20 A. God, that'sagood one. At aminimum, |
21 think the procedure should have history behind it.

22 But the history of the procedure actually does work
23 and has benefit to it; so...

24 Q. Sojust some clinical experience with

25 the procedure?

Page 136

1 together can make an informed decision.

2 Q. Okay. Areyou aware of innovative

3 treatments that doctors are permitted to provide to

4 patients even though they've not been subjected to

5 medical research yet?

6 MS. LAND: Objection. Objection to

7 form. Overbroad.

8 A. I'm surethere's some form of lasers out

9 therethat are undergoing clinical trials as
10 physicians are using them, so they may be occurring
11 simultaneously.
12 Q. And earlier you -- we had talked a
13 little bit about how not every single one of the
14 procedures you provide is going to have a randomizeq
15 controlled trial showing effectiveness for that
16 outcome.
17 A. Correct.
18 Q. Isthat unusua in medicine, to offer
19 treatments that lack randomized controlled trials
20 showing support?
21 MS. LAND: Object to form. Vague and
22 overbroad.
23 A. | think there are surg- -- on the
24 surgical side, you tend to see more procedures that
25 aren't being performed under a randomized control

Page 135
A. Yes. Thereshould be some clinical --
and I'm talking about surgery primarily. But that
the clinical results of the procedure should, like |
said in the past, outweigh the complications.
Q. And earlier we talked about a specific

treatment that | think you said that you had stopped

7 providing because, in your view, the costs were

8 outweighing the benefits. | think that was buttocks

9 implantation. Isthat right?
10 A. Similar to that. | think theway |
11 wanted to perform the procedure was not meeting the
12 patient's expectations, and the way | could have
13 performed the procedure, | felt, was too risky.
14 Q. Okay. Sotheway that you felt wastoo
15 risky, you said other providers offer that option?
16 A. Yes
17 Q. Would you support banning that option
18 because of the risks?
19 MS. LAND: Object to form.
20 A. No. But I think the physician should
21 look at the totality of the evidence to perform that
22 procedure and inform the patient of those potential

1
2
3
4
5
6

23 risks.
24 Q. Okay.
25 A. Sothe patient and the physician

Page 137
1 scenario. On the medicine side, where you're
2 providing medications, you tend to see more
3 randomized controlled studies that provide or prove
4 the effectiveness of those medications.
5 And that maybe have to do with the FDA
6 and their requirements for medications to reach
7 market as opposed to the surgical procedures. |
8 think thereisadivision there.
9 Q. Okay. Soonthesurgical side, then,
10 would it be fair to say that performing procedures
11 that lack randomized controlled trials showing
12 effectivenessfor that useis-- is not unusual?
13 A. It'snot unusua. It'svery difficult
14 to do arandomized controlled procedure -- you know
15 trial for asurgical procedure ‘cause you can't do
16 half the face and blinded for the other half, or
17 something like that.
18 Now, you can do -- it'sjust -- it'sa
19 harder thing to do to -- to do that kind of -- you
20 can't do a sham operation on someone. | mean,
21 it's-- it'sdifficult to, you know, physically do
22 that type of study.
23 Q. Gotcha
24 Earlier we had talked alittle bit about
25 theregulations that the Board already implements or
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1 overseesinvolving opioids and over-prescription.
2 A. Yeah
3 Q. If the Board has concerns about doctors
4 overprescribing a medication without following
5 appropriate protocol, can the Board address that
6 problem through its current regulatory powers?
7 A. Yes. They haveto be-- that physician
8 hasto beidentified. There hasto be some form of
9 acomplaint. Wedon't just broadly check
10 physicians, you know, prescribing and see if they're
11 complying with various rules and regulations.
12 But we -- when we receive a complaint,
13 wedo review that in terms of what are standard, you

14 know, protocols for prescribing various medications.
15 Q. Okay. Andif there --
16 A. Buttypicaly, typicaly opioids tends

17 to bethe main one; so...

18 Q. Okay. Andif it was aproblem where a
19 broad class of treatment was being overprescribed,
20 you know, as with the opioid crisis, could the Board
21 pursue aregulation to address that concern?

22 A. | don't know if they could speak to a

23 regulation, but there may be -- they may speak to
24 discussing the prescription -- the prescribing by

25 the physician. Thereisn't various regulations for

Page 140
1 Q. Okay. Andif they had individual
2 instances of adoctor failing to -- failing to
3 obtain informed consent, they could -- the Board
4 could handle that through the ethics process?
5 A. Yes
6 Q. Assomeone practicing cosmetic surgery,
7 what tends to happen when doctors have differing
8 views about the effectiveness of a particular
9 cosmetic surgery procedure?

10 MS. LAND: Objection to form and
11 relevance.
12 A. What happens when different doctors have

13 different opinions?

14 Q. Yes. Let'ssaylike--
15 A. A procedure, let'ssay? Yeah.
16 WEell, it's -- that happens all the time.

17 | don't know if anything really happens. | don't --
18 | don't know what you mean.

19 | mean, let'ssay | wantto do a

20 procedure one way and another doctor wantsto do it
21 the other way, and we don't agree on how it should
22 be done; isthat kind of the question you're asking?
23 Q. Yes. That'sone variation on it, yeah.

24 A. Wadll, nothing happens unless the way I'm
25 doing it is -- is getting terrible results, and the

Page 139
every drug class, if that's what you mean.

Q. But could the Board recommend
regulations on anew drug class if therewas a
problem?

A. If wewere seeing alarge problem where
many patients were affected, then we could
definitely make some recommendations to the
legidlature.

Q. Okay.

A. Sure. | mean, | try to do that; so...

Q. And, similar, for the gastric bypass
12 regulation on informed consent, if the Board had
13 concerns about doctors failing to adequately inform
14 patients of risks, could it enact or recommend a
15 regulation to address those concerns?

O© O ~NOOUhWDNPRE
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16 A. [l think it aready existsin the Medical

17 Practices Act.

18 Q. For gastric bypass. Could it, for

19 another treatment that had a similar problem?

20 MS. LAND: Object to form.

21 A. Typicdly, if the Medical Board saw

22 multiple complaints about a single procedure, they

23 could make recommendations to the legislature and
24 say, "Hey, we're seeing this, you know, what do you
25 think guys think about it?"

Page 141
1 other way the doctor isdoing it is getting great
2 results, then you may have an issue. But --

3 Q. But doctors and patients make --

4 A. --1Ithink --

5 Q. --thedecision --

6 A. I'msorry? What did you say?

7 Q. But the doctors and patients can make

8 the decisions about which avenue they want to go if
9 there's adisagreement?

10 MS. LAND: Object to form.

11 A. Yes. Thedoctor and the patient can

12 decide on which avenue, which way to go.

13 Q. Okay.
14 A. Yesh. Basicaly.
15 Q. Okay. Tomakeit more concrete, let's

16 say there's a procedure like the buttons

17 implantation procedure we talked about --

18 A. Sure

19 Q. --where, let's say, somebody in

20 Arkansas wanted to get the treatment that you find
21 to betoo risky, what -- what happens when doctors
22 disagree about the propriety of a procedure like

23 that?

24 A. | --for example, the patient came to me
25 and said, "Hey, | would like to do buttocks
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1 augmentation, or afat transfer to the buttocks.”
2 | would say, "I don't perform that
3 procedure.”
4 And the patient goes, "Well,
5 Dr. Branman, why don't you perform that procedure?
6 And | would say, "In my hands, | don't
7 get theresultsthat | want, and | feel that it's
8 toorisky. There are other physicians that do that,
9 if you'd like to seek them out, but | don't perform
10 that particular procedure.”

11 Q. Okay.
12 A. And that would be the conversation.
13 Q. Soinyour experience, when providers

14 disagree about issues like that, has there ever been
15 aban on the treatment --

16 MS. LAND: Object to form.

17 Q. -- based on that disagreement?

18 A. There'snever been aban, that | know
19 of, from doctors disagreeing about a procedure.
20 Q. Okay.

21 A. Unlessthe procedure that's being done
22 iscreating many, many complications, then it

23 becomes a different issue.
24 Q. Areyou aware of procedures like that
25 that have been banned because of the complications?

Page 144
1 MR. RICHARDSON: | just saw thetime,
2 Amanda. Do you want to take a minute becauseit's
3 after 6:00?

4 MS. LAND: Yeah. Anytimeit's-- |
5 mean, if thisisagood spot.
6 MR. RICHARDSON: Okay. Yeah, | thought

7 you need to get keys or something. | just want to
8 make surel'm --
9 MS. LAND: Just by 6:00. Like5:55, |
10 can go down there too.
11 MR. RICHARDSON: Oh, sorry. It's6:00
12 Eastern. I'min the wrong time zone.
13 THE WITNESS: No. You're-- you'rean
14 hour ahead of us.
15 MS. LAND: Westill have an hour.
16 THE WITNESS: Y ou only got about, you
17 know, 50 minutes and then we're out of here.
18 BY MR. RICHARDSON:
19 Q. | justwantto circle back briefly. We
20 talked about breast augmentation procedures alittle
21 hit.
22 A. Yes
23 Q. Haveyou ever had patients who regretted
24 getting a breast augmentation procedure?
25 A. Not many. But I've had afew.

Page 143
A. Theonly procedure that I'm aware of was
large-volume liposuction. And it wasn't -- and |
think in Florida, it was banned, that you could only
take a certain amount of fat at atime, and then
recommendations were made.

So liposuction was one of those
procedures where too many patients were dying
because they were getting too much fat taken out at
onetime, and then the State of Florida put rules
and regulations banning the amount of liposuction
that could be performed.

And then regulations were formed
throughout the American Society of Plastic Surgery,
and, you know, recommendations were made as to how
much volume is appropriate at atime to take when
performing the liposuction procedure.

Q. Okay. Soit soundslikeevenin
18 Florida, then, they did not ban liposuction, they
19 just regulated amounts?
20 A. Correct. They modified; they modified
21 what you could do during that procedure.
22 Q. Okay. Any other examples come to mind
23 where care was banned in your field?
24 A. No, | don't think so. Nothing that
25 really comes to mind right off the bat.
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1 Q. Okay. Sothere'safew who just, you
2 know, wish they had never gotten the procedurein
3 thefirst place; thiswasn't -- wasn't the outcome
4 they wanted?
5 A. Itwasn't for them. Correct.
6 Q. Okay. Haveyou ever had patients who
7 came back to have implants removed?
8 A. Yes | have.
9 Q. Okay. Isthat common or --
10 A. Notredly.
11 Q. Okay. Andisthereason -- isthe
12 reason in that case that they are just dis --
13 dissatisfied with the implant, or some other reason?
14 A. Multiplereasons. Should | enumerate
15 them?
16 Q. If youdon't mind.
17 A. Sure. Likewe touched on before, they
18 just felt like it wasn't for them; some of them have
19 them removed because they -- and then replaced with
20 alarger implant, they felt they wanted to go
21 bigger; othersfelt that, with recent studies that
22 show that there's apossible risk of certain
23 systemic illnesses with -- although they've never
24 been proven, but they've read somewhere that
25 implants can cause certain illnesses, they want them
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1 removed; some have complications with the implants,
2 and they want them removed; others just feel that,
3 you know, they've had them 20 or 30 years and they
4 don't fed like having large breasts anymore, and
5 they want them smaller.
6 And so those are the many reasons that
7 women typically want to have breast implants
8 removed.
9 Q. And do you explain therisks of the
10 issues that might lead to someone regretting a
11 breast augmentation at the time that it's provided?
12 A. Dol discussthe risks of wanting them
13 removed; isthat what --
14 Q. Wiédll, therisk that -- the things that
15 might lead someone who wants them removed could come
16 to pass?
17 A. | discuss the risks and complications of
18 the procedure; | discuss that the implant is not a
19 lifetime implant and may not -- and may need to be
20 removed in the future or changed. Soyes, | do
21 discuss that.
22 Q. Inthefield of cosmetic surgery,
23 generdly, isthe -- isthe rate of regret for
24 breast augmentation higher than other cosmetic
25 surgery procedures?

Page 148
1 Q. Okay. Gotcha.
2 MR. RICHARDSON: All right. Amanda, do
3 you want to take five? We can...
4 MS. LAND: Sure. WEell just take this
5 timeto go get keysif that works for you.

6 MR. RICHARDSON: Perfect for me.
7 MS. LAND: Okay.
8 THE VIDEOGRAPHER: All right. We're off

9 therecord at 5:19 p.m.
10 (Recess taken.)
11 THE VIDEOGRAPHER: We're back on the
12 record at 5:35 p.m. Please proceed.
13 BY MR. RICHARDSON:
14 Q. Thank, Dr. Branman. We're on the finish
15 line here.

16 A. Wewerejust talking about a marathon;
17 so...

18 Q. Hopefully not that long today.

19 But we talked a bit earlier about sort

20 of the way that medicine and the regulation of
21 medicine typically worksin Arkansas.

22 And | think you said that the general
23 ruleisthat doctors have this broad prescriptive
24 authority to determine treatments with their

25 patients, and that that authority is subject to

Page 147
1 A. No. | think it'srelatively lower than
2 most cosmetic surgery procedures.
3 Q. Okay. Sowould you say that cosmetic
4 surgery procedures, in general, like there's going
5 to be some population that regrets the procedure?
6 A. Sure. | think there's always some
7 percentage. Whatever procedure you do, the patient
8 may decide that that procedure was not for them. We
9 try to limit that by discussing the procedure with
10 them and what it will do for them.
11 Q. Do you know other doctors in Arkansas
12 who provide breast augmentation surgery?
13 A. Yes
14 Q. Okay. Do you know any others who
15 provide that surgery to minors?
16 A. Youknow, | don't know what their
17 patient populationis, but | think -- I'm not sure.
18 Probably. But | can't speak to that.
19 Q. Okay. Soitwouldn't surpriseyou if
20 they -- if they did?

21 A. Did breast augmentation on minors?
22 Q. Yes
23 A. It wouldn't surprise meif someone -- if

24 they did 18-year-olds or maybe almost-18-year-olds,
25 sure.

Page 149
1 oversight by the Board.

2 A. Yes. And probably the legislature as
3 well.
4 Q. And]I think you said that, in general,

5 you think that system is effective in terms of

6 making sure that care is adequately provided and

7 it'ssafe; isthat correct?

8 A. | believeit's effective.

9 Q. Okay. Sokindof,if it -- if it were
10 up to you, would you support alaw that bans doctors
11 from providing gender-affirming medical care that an
12 adolescent, their parent, and the doctor all agree
13 isappropriate for the patient?
14 MS. LAND: Object to form. Relevance,
15 and outside the scope.

16 A. If it were up to me personally?
17 Q. Yes sir.
18 A. Would | specifically oppose -- I'm

19 sorry. Say it one more time? Would | be for --
20 Q. Would you support alaw banning care
21 when the doctor, the adolescent patient, and their
22 parent all agree that the gender-affirming medical
23 care would be effective?

24 MS. LAND: Restate my objections.

25 A. Would | support aban? Would |

38 (Pages 146 - 149)

Veritext Lega Solutions

212-279-9424

WWw.veritext.com

212-490-3430



Case 4:21-cv-00450-JM Document 171-2 Filed 07/27/22 Page 40 of 43
Page 150 Page 152
1 personally agree with that? | would not agree with : REPORTER'S CERTIFICATE
2 it. Butif | wasamember of the Medical Board and 3 I, MAYLEEN AHMED, the undersigned, a
. . . . Registered Merit Reporter, Certified Realtime
3 it wasalegidative rule and reg, then there's -- 4 Shorthand Reporter and Notary Public, do hereby
4 | -- there's nothing | can do. ;
5 | mean, | haveto -- | have to carry out Tht the witness, RHY S BRANMAN, M.D.,
6 therules and regulations that have been handed down ° ?ﬁﬁfiﬂ? Trir;qmgdmy svomby sty ABle
7 to me by the legislation. 7 _ y
That the foregoing deposition was taken
8 Q Understood. 8 remotely stenographically by me on June 24, 2022,
9 And When a” C| 5 and thereafter was transcribed by me, and that the
YOu say you personaly on't 9 depositionisafull, true, and complete transcript.
10 agree with it, do you mind just explaining why 10 That, in accordance with FRCP 30(€),
’ . . ’ before completion of the proceedings, review of the
11 MS. LAND: Restate my objections. 11 transcript was requested and signature was reserved
12 A. |beieve likel said before, that a L, e wies
13 known beneficial treatment that is being provided by I further certify that | am not a
L. L. . . 13 relative or employee of any attorney or counsel or
14 aphysician or by -- by aphysician in consultation any party to this action, and that | am not
15 with the patient, | think that harm -- that has no 14 Tinenaally neresed i the sad acion or the
16 harmtoit. | think it's-- | think it should be 15
In WITNESS WHEREOF, | have hereunto set
17 dlowed. 16 my hand this 30th day of June 2022.
18 MR. RICHARDSON: Wéll, that isit for g
19 me, Amanda. I'm not sure if you want to do any
20 cross. We can take abreak if you'd like. » MAYLEEN AHMED, RMR. CRR, CRC
. i 20 Washington CCR No. 3402 - Exp 12/29/22
2l MS. LAND: No. No queﬁlor‘& . Oregolr:] c%r;e No: 17(-)0447 - Expp12/31/23
22 THE VIDEOGRAPHER: Thiswill conclude 21 Texas CSR No: 9428 - Exp 7/31/22
") California CSR No: 14380 - Exp 12/31/22
23 the deposition, and we are off the record. 2 NewvukNomy P
24 Let mejust state this concludes -- one ;i
25 moment -- the deposition of Dr. Rhys Branman. Total 25
Page 151 Page 153
1 number of media used was three, and will beretained| 1 NOTARIAL CERTIFICATE
2 by Veritext. 2 NAME OF CASE: Brandt v Rutledge, et a.
3 And we are off the record at 5:38 p.m. DATE OF DEPOSITION:  June 24, 2022
4 THE REPORTER: Counsel, if | can just 3 NAME OF WITNESS:_ RHYSBRANMAN, M.D.
5 get who is ordering a copy of the transcript, if you . LOCATION: Litde Rock, Arkansas
6 need arough draft, any expedited delivery needs. 5
! ld;IV'S'I_'I(AND: ‘_’VeWO(‘;"! "keacgﬁ’y' adwe | o I, MICHAEL TSCHIEMER, aNotary Public
8 wou so likelo review an sign aSW. ) 7 within and for the State of Arkansas, do hereby
9 THEREPORTER: Regular delivery, ordo | g certify that the witness, RHY S BRANMAN, M.D., before
10 you need any expedited qehvery? . 9 examination was duly sworn by me, and that the
11 MS. LAND: I think regular delivery. 10 foregoing deposition transcript is the official
12 THE REPORTER: Do you need arough draft 11 transcription of record.
13 today? 12 | further certify that | am not a
14 MS. LAND: No rough draft. 13 relative or employee of any attorney or counsel or
15 THE REPORTER: And Mr. Richardson? 14 any party to this action, and that I am not
T inancially interested in the said action or the
16 MR. RICHARDSON: I'll take arough 15 financially i edin the said acti h
17 draft. | don't think we need expedite. 16 outcome thereof.
18 THE REPORTER: And then as far asthe g ) ('j”t:]’,‘”;g'tﬁis W?JERE‘?Z(F)’Z'Zha"e hereunto set
19 exhibits that were shown to the witness today, were 19 my hand this & o ne, '
20 those marked today? Were they previously marked? 20 . %H
21 Would you like for us, Veritext, take possession of | 5, /77%
22 them, make them part of the record? 22 MICHAEL TSCHIEMER
24 sent thefile over. 24
25 (Deposition concluded at 5:39 p.m.) 25
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1 AMANDA LAND, ESQ.

Page 156
1 BRANDT, et a. vs. RUTLEDGE, et al.

2 amanda.land@arkansasag.gov 2 6/24/2022 - Rhys Branman (#5286217)
3 July 8, 2022 3 ACKNOWLEDGEMENT OF DEPONENT
4 RE: BRANDT, et d. vs. RUTLEDGE, et dl. 4 1, Rhys Branman, do hereby declare that |
5  6/24/2022, Rhys Branman (#5286217) 5 have read the foregoing transcript, | have made any
6  The above-referenced transcript is available for 6 corrections, additions, or changes | deemed necessary as
7 review. 7 noted above to be appended hereto, and that the same is
8  Within the applicable timeframe, the witness should 8 atrue, correct and complete transcript of the testimony
9 read the testimony to verify its accuracy. If there are 9 given by me.
10 any changes, the witness should note those with the 10
11 reason, on the attached Errata Sheet. 1
12 The witness should sign the Acknowledgment of 12 RhysBranman Date
13 Deponent and Errata and return to the deposing attorney. | 13 *If notary is required
14 Copies should be sent to all counsel, and to Veritext at 14 SUBSCRIBED AND SWORN TO BEFORE ME THIS
15 erratas-cs@veritext.com. 15 _____ _DAYOF , 20
16 16
17 Return completed errata within 30 days from 17
18 receipt of testimony. 18
19  If the witnessfailsto do so within the time 19 NOTARY PUBLIC
20 allotted, the transcript may be used asif signed. 20
21 21
22 Yours, 22
23 Veritext Legal Solutions 23
24 24
25 25
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1 BRANDT, et a. vs. RUTLEDGE, et al.
2 6/24/2022 - Rhys Branman (#5286217)
3 ERRATA SHEET
4 PAGE____ LINE____ CHANGE
5
6 REASON
7PAGE___ LINE____ CHANGE
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14
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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