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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,

Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST VIRGINIA
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,
and

LAINEY ARMISTEAD,

Defendant-Intervenor.

Civil Action No. 2:21-cv-00316

Hon. Joseph R. Goodwin

PLAINTIFF’S CONSOLIDATED REPLY MEMORANDUM OF LAW IN SUPPORT
OF PLAINTIFF’S MOTION IN LIMINE TO EXCLUDE TESTIMONY AND
EVIDENCE REGARDING CONTACT AND COLLISION SPORTS

Plaintiff B.P.J., by and through her next friend and mother, Heather Jackson, submits this

reply memorandum in support of her motion (Dkt. 407) to exclude any testimony or the

introduction of any evidence regarding alleged safety risk associated with contact and collision

sports as irrelevant and unduly prejudicial under Federal Rules of Evidence 401, 402, and 403.

As explained in Plaintiff’s motion, testimony or evidence regarding contact and collision

sports is not relevant to B.P.J.’s as-applied challenge because B.P.J. seeks to participate in cross

country and track and field, which are not contact or collision sports.

1

Plaintiff’s motion is
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consistent with this Court’s previous recognition that “as applied to B.P.J., this law cannot possibly
protect the physical safety of other girl athletes. Cross country and track are not contact sports.
The physical ability of one athlete does not put another in danger in the way it might in another
sport like football or hockey.” (Dkt. No. 67 (PI Op.) at 11.)

In opposing Plaintiff’s motion, the State and Intervenor do not argue that information
regarding contact and collision sports is actually relevant to B.P.J. Instead, they contend that under
the Equal Protection Clause and Title IX, the Court must focus on “the general attributes of the
affected class rather than the individual” and that “B.P.J.’s individual circumstances are beside the
point.” (Dkt. No. 428 (Intervenor and State Resp.) at 2-3.) As explained in her opposition to
Defendants’ motion for summary judgment, Defendants’ arguments are based on a faulty
application of heightened scrutiny that is inconsistent with Supreme Court precedent and the
Fourth Circuit’s decision in Grimm v. Gloucester County School Board, which upheld an as-
applied challenge by a transgender student under both the Equal Protection Clause and Title IX.
972 F.3d 586, 606—07 (4th Cir. 2020); (see Dkt. No. 331 (PL.’s MSJ Opp.) at 33-37.) Far from
eliminating individuals from the analysis, Supreme Court decisions applying heightened scrutiny
to sex and gender discrimination emphasize that “estimates of what is appropriate for most” men
and women as a group cannot “justify denying opportunit[ies]” to people who fall “outside the
average description.” United State v. Virginia, 518 U.S. 515, 550 (1996).

The State Defendants, Intervenor, and the Harrison County Board of Education and
Superintendent Doris Stutler (the “County Board Defendants”) also assert that information about
contact and collision sports is relevant to B.P.J.’s facial challenge. (Dkt. No. 428 (Intervenor and
State Resp.) at 3; Dkt. No. 420 (County Defs.” Resp.) at 3.)) But B.P.J. does not bring a facial

challenge. She seeks only a declaration that H.B. 3293 “violate[s] Plaintiff’s rights” and an
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injunction prohibiting Defendants from enforcing H.B. 3293 against Plaintiff. (Dkt. No. 64 (Am.
Compl.) at 24.) To be sure, B.P.J.’s argument that H.B. 3293 is motivated by an impermissible
discriminatory purpose would necessarily mean that the statute is invalid both facially and as
applied to her. Romer v. Evans, 517 U.S. 620, 635 (1996); City of Cleburne, Tex. v. Cleburne
Living Ctr., 473 U.S. 432, 448 (1985). But information about contact and collisions sports is not
relevant to that argument because a law motivated by a discriminatory purpose is automatically
invalid in all its applications. Cf. Hunter v. Underwood, 471 U.S. 222, 233 (1985) (invalidating
statute based on discriminatory purpose without addressing whether statute would be constitutional
if it had been adopted without a discriminatory purpose).
CONCLUSION
For the foregoing reasons, and the reasons set forth in Plaintiff’s original motion, the Court
should preclude Defendants from offering any evidence, argument, or opinions regarding alleged
safety risk associated with contact and collision sports as irrelevant and unduly prejudicial under

Federal Rules of Evidence 401, 402, and 403.
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