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I. INTRODUCTION

The dispute between the parties regarding Plaintiffs’ motion to proceed
pseudonymously has narrowed to a single proposed Plaintiff: Dr. Rachel Koe.

The State Defendants do not oppose the request of the Children and Parent
Plaintiffs in this case to proceed pseudonymously “provided that these Plaintiffs
provide identifying information subject to a protective order if their identities
become relevant to this litigation.” (Resp. at 11) (emphasis in original). The
Children and Parent Plaintiffs agree to disclose their names to Defendants if their
identities become relevant to this litigation, subject to a mutually agreeable
protective order. The Children and Parent Plaintiffs, therefore, ask the Court to grant
their unopposed Motion to proceed pseudonymously.

Plaintiff Dr. Moe, a healthcare provider affiliated with UAB, hereby
withdraws her request to participate pseudonymously and, therefore, asks the Court
to dismiss her request as moot.

For the reasons stated below and in Plaintiffs’ opening brief, Plaintiff Dr. Koe,
who works in a rural medical practice, has more than met the test for showing
sufficiently exceptional circumstances to warrant permitting a plaintiff to proceed
pseudonymously. Dr. Koe provides general pediatric care—including to transgender
children—in her practice. As set forth in her original and supplemental declarations,

she has a well-founded concern that being identified publicly as a plaintiff in this
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case will put her safety and privacy—as well as that of her family, coworkers, and
young patients—at risk. That concern is based on her specific knowledge and
experience of how strongly some local community members oppose medical
treatments for transgender children, as well as her recent experience of being
physically threatened—and having her children harassed and threatened—because
of her public comments about other sensitive medical issues.

These well-founded fears for her physical safety and that of her family and
patients warrant granting Dr. Koe’s petition to proceed pseudonymously. Plaintiffs
“should be permitted to proceed anonymously. . . in cases involving matters of a
highly sensitive and personal nature [or] real danger of physical harm,” both of
which are present here. Doe v. Frank, 951 F.2d 320, 324 (11th Cir. 1992).

In addition, as set forth in Dr. Koe’s initial Declaration, dated April 19, 2022,
the circumstances of this case put her at risk of “being compelled, absent anonymity,
to admit an intent to engage in illegal conduct and thus risk criminal prosecution.”
In re Chiquita Brands Int’l Inc., 965 F.3d 1238, 1247 (11th Cir. 2020) (citing
S. Methodist Univ. Ass’n of Women Law Students v. Wynne & Jaffe, 599 F.2d 707
(5th Cir. 1979)); (Doc. 8-10, Koe Decl. 9 11-13).

Dr. Koe is in an untenable position: if she complies with the Act, she will be
in violation of federal anti-discrimination laws and in violation of her professional

and ethical duties to patients. If she complies with federal anti-discrimination laws



Case 2:22-cv-00184-LCB-SRW Document 57 Filed 04/28/22 Page 4 of 16

and her professional and ethical duties, she will be subject to criminal prosecution
under the Act. In addition, due to the vague and uncertain language in the Act,
Dr. Koe may unwittingly be admitting to acts, such as administering medications or
educating patients and their parents, that the Defendants could use to initiate criminal
proceedings against her.

II. DR. KOE SHOULD BE PERMITTED TO PROCEED
PSEUDONYMOUSLY

Dr. Koe has shown that her circumstances put her, her family, co-workers,
and patients at such high risk of physical harm that she cannot proceed as a plaintiff
without the relief sought. She has also shown that due to the Act’s conflict with
federal law and its vagueness, she cannot be publicly identified as a plaintiff without
being compelled to admit an intent to engage in illegal conduct, regardless of her
desire and intent to comply with the Act. For both of these reasons, she should be
permitted to proceed pseudonymously.

A. Dr. Koe Has Such Grave Concerns About Her Safety and That of

Others That She Cannot Proceed as a Plaintiff Without the Relief
Sought.

A court may order anonymity where filing suit may reveal “personal belief
and practices that are shown to have invited an opprobrium analogous to the infamy
associated with criminal behavior.” Doe v. Stegall, 653 F.2d 180, 186 (5th Cir.
1981). In her declarations, Dr. Koe has shown that she—and her family, coworkers,

and patients—will be subject to significant opprobrium and the very real threat of
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physical harm given the controversial nature of the lawsuit and her community’s
reactions to this and other politically divisive medical issues.

Specifically, as detailed in her supplemental declaration, Dr. Koe is aware of
the very strong negative views some people in her community hold regarding the
transgender community and the provision of medically necessary treatment to
transgender youth. (Koe Supp. Decl. 4 2, attached as Exhibit A). In addition to
hearing these views espoused on the local news and on social media, Dr. Koe has
been approached by members of her community in a combative manner to state their
opposition to providing medical treatment to transgender young people and has even
been asked directly how she would treat a transgender young person if she were to
encounter such a patient in her practice. (Koe Supp. Decl. § 2, 3). Dr. Koe has
answered these questions in very broad terms because of her legitimate fear about
the negative reaction some members of the community have to her position about
the issue.

In addition to concerns about her own safety, Dr. Koe is concerned for the
safety of the nurses and staff employed by her practice group. (Koe Supp. Decl. §
7). Given how strongly some people in her community—and, because of the reach
of social media, those outside of it—feel about the issues in this case, Dr. Koe is
worried that a person who learns about her involvement in this case and disagrees

with Dr. Koe’s position may physically enter her practice and try to harm Dr. Koe,
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her pediatric patients, or staff members, or otherwise try to harass her practice group.
(Koe Supp. Decl. 47, 9, 10).

These fears are not merely theoretical. Dr. Koe has first-hand experience of
being physically threatened and harassed—and having her children harassed and
threatened—because of her position about other sensitive medical issues. (Koe
Supp. Decl. § 4, 5). For example, Dr. Koe and her practice group faced harassment
from community members because of her practice group’s recommendation of
vaccinations for children. (Koe Supp. Decl. 9 8). After learning about her practice’s
position on this issue, some people in the community posted false, negative reviews
of Dr. Koe’s practice—falsely claiming to be patients—in an effort to intentionally
harm Dr. Koe and her practice group’s professional reputation. /d. On another
occasion, a uniformed police officer had to escort Dr. Koe out of a public meeting
about mask wearing to slow the spread of COVID-19 to protect Dr. Koe from likely
physical violence. (Koe Supp. Decl. § 4). And, following her comments at the
meeting, someone in Dr. Koe’s neighborhood posted personal information about her
children on social media and encouraged others to taunt and harass them due to Dr.
Koe’s comments regarding public health and masks. (Koe Supp. Decl. § 5). Dr. Koe
was able to get the posts removed from the websites quickly, but this experience

frightened her and left her keenly aware of how disagreements about politically
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sensitive medical 1ssues can result in serious harassments, threats, or even violence.
(Koe Supp. Decl. q| 5, 6).

In addition, Dr. Koe is worried that public attention surrounding this case may
threaten the privacy of all her pediatric patients, whether or not they are transgender,
and will in turn threaten Dr. Koe’s livelihood. (Koe Supp. Decl. § 11). She currently
has a busy medical practice and, due to her practice group’s strict privacy protocols,
very few people know that Dr. Koe has patients that she cares for who are
transgender. If Dr. Koe’s involvement in this lawsuit becomes public, people
opposed to Dr. Koe’s position may attempt to discern the identities of her
transgender patients or their parents, threatening the privacy of all her patients. (Koe
Supp. Decl.  11).

Based on these personal experiences and her knowledge of the negative views
held by some in her community regarding the sensitive issues involved in this case,
Dr. Koe has legitimate and well-founded fears about her safety and the safety of her

family, staff, and patients if she is not permitted to proceed ps.eudonymously.1

1 Defendants’ argument that two UAB-affiliated medical providers filed a

since-dismissed lawsuit using their own names bears no weight here. Dr. Koe,
unlike those providers, works in a small community, not in a large, university-based
healthcare system.
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B. Due to Her Obligations Under Federal Law and to the Vagueness
of the Act, Dr. Koe, Absent Anonymity, Will Be Compelled To
Admit an Intent to Engage In Illegal Conduct

Defendants concede, as they must, that the Eleventh Circuit has allowed
plaintiffs to proceed anonymously where they “would be compelled, absent
anonymity, to admit an intent to engage in illegal conduct and thus risk criminal
prosecution.” (Resp. at 5) (citing In re Chiquita Brands Int’l Inc., 965 F.3d 1238,
1247 (11th Cir. 2020)). But Defendants essentially argue that this factor could never
weigh in favor of a plaintiff bringing a pre-enforcement challenge to a criminal law
or penalty because it would be “illegitimate on its face” to seek anonymity to “more
easily violate” the law. (Resp. at 9—10). Defendants do not, however, cite a single
case in which a court applied this factor so narrowly. Instead, other courts are in
accord that pseudonymity may be appropriate when a plaintiff “allege[s] that they
would like to engage in certain behaviors that may be considered proscribed under
[a law’s] vague provisions” and “[t]hey are unsure ... whether certain activities in
which they would like to engage are in fact prohibited.” Doe v. Strange, No. 2:15-
CV-606, 2016 WL 1168487, at *2 (M.D. Ala. Mar. 24, 2016) (Watkins, C.J.)
(granting motion to proceed anonymously by plaintiffs challenging constitutionality
of Alabama’s sex offender registration law); Free Speech v. Reno, No. 98 Civ. 2680,
1999 WL 47310, at *3 (S.D.N.Y. Feb. 1, 1999) (holding plaintiffs challenging

constitutionality of federal statute with criminal enforcement mechanism could
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proceed pseudonymously in part because “plaintiffs have established that disclosure
of their actual identities may expose them to criminal prosecution and civil
penalties” and “[t]o deny them permission to proceed by pseudonym would either
expose plaintiffs to further penalties and prosecution or, more likely than not,
discourage them from pursuing their constitutional challenge”).

In her Declaration, Dr. Koe enunciates clear concerns about facing criminal
prosecution for providing care consistent with the prevailing standards of care. (Doc.
8-10, Koe Decl. 9§ 11-13; Koe Supp. Decl. § 11). In that regard, Dr. Koe explained
that, if enforced as it is written, the Act would prohibit her from, among other things,
providing proven effective treatments to patients, answering parent questions and
educating parents about current standards of care, and from making appropriate
referrals to providers who can offer specialized care that transgender young people
need. (Koe Decl. 49 11-12).

Defendants brush aside this very real concern by stating that Defendants
“assume that Provider Plaintiffs intend to, and will, follow the law, even if they
disagree with it.” (Resp. at 9). Defendants ignore two real ways in which Dr. Koe
nonetheless is at risk of criminal prosecution under the Act. First, the Act places
Dr. Koe in an untenable position: On the one hand, if she does not comply with the
Act’s prohibitions, then she will be prosecuted and face up to 10 years imprisonment

or a fine of up to $15,000 under the Act. (Compl. § 42; Answer §42). On the other
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hand, if she does as Defendants suggest and complies with the Act’s prohibitions,
then she will have violated federal anti-discrimination laws and “risk losing federal
funding, civil enforcement proceedings brought by the federal government, civil
lawsuits, debarment from doing business with the federal government, False Claims
Act lawsuits, and criminal penalties.” (Doc. 8, Mem. in Supp. of Pls.” Mot. for TRO
& Prelim. Inj. at 43; Doc. 8-10, Koe Decl. 9 13).

Second, as much as Dr. Koe might “intend to . . . follow the [Act],” (Resp. at
9), “the Act fails to provide any standard to determine what an individual must do to
‘cause’ a treatment ‘to be performed upon a minor.””” (Doc. 8, Mem. in Supp. of Pls.’
Mot. for TRO & Prelim. Inj. at 39). Dr. Koe could unintentionally violate the Act if
she “is aware of, refers to, discusses, talks about, recommends, or expresses an
opinion about a transgender minor’s healthcare . . . so long as the speech or behavior
has any effect on a minor taking a prohibited medication to treat gender dysphoria.”
Id. at 40. For example, even if Dr. Koe does not herself prescribe or administer the
medications proscribed by the Act, she nonetheless potentially risks prosecution
under the Act merely for referring patients to specialists inside—or outside—
Alabama who might prescribe those medications, (see Doc. 8-10, Koe Decl. q 5,
9), or for performing regular blood tests and lab work, the results of which could be
used by other medical providers to prescribe those medications, id. 44 6, 9. If the

Act were to take effect while this litigation proceeds, Dr. Koe could be compelled to
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explain how the Act has changed her treatment of transgender patients and thereby
risk admitting to actual or intended conduct that the State deems sufficiently within
the chain of causation prohibited by the Act.

III. CONCLUSION

In deciding whether to allow a party to proceed anonymously, the trial court
“should carefully review all the circumstances of a given case and then decide
whether the customary practice of disclosing the plaintiff's identity should yield to
the plaintiff's privacy concerns.” Doe v. Frank, 951 F.2d at 323. Here, all the
relevant factors support granting Dr. Koe’s petition. She meets all three of the
criteria in Southern Methodist University Ass’n v. Wynne & Jaffe (SMU), 599 F.2d
707 (5th Cir. 1979). She is suing to challenge “the constitutional, statutory or
regulatory validity of government activity”—namely, enforcement of the Act. Id at
713. Prosecution of the suit requires her to disclose information “of the utmost
intimacy” relating to the nature of her pediatric medical practice, the fact that she
has transgender children among her patients, and her treatment of those children. /d.
And prosecution of the suit also compels her to admit her intention to engage in
illegal or potentially illegal conduct. Id.

In addition, Dr. Koe has credibly alleged that disclosing her identity publicly
will put her—and her family, coworkers, and pediatric patients—at risk of “possible

threatened harm and serious social ostracization.” Doe v. Stegall, 653 F.2d 180, 186

10



Case 2:22-cv-00184-LCB-SRW Document 57 Filed 04/28/22 Page 12 of 16

(5th Cir. 1981); see also Doe v. Frank, 951 F.2d at 324 (citing “danger of physical
harm”). And while Dr. Koe herself is not a minor, disclosing her identity will put
her own minor children and her minor patients at risk. Stegall, 653 F.2d at 186
(noting that the gravity of the danger posed by potential threats “must also be
assessed in light of the special vulnerability of these child-plaintiffs.”).

Finally, Dr. Koe’s anonymity does not pose “a unique threat of fundamental
unfairness to the defendant.” In re Chiquita Brands, 965 F.3d at 1247. She is
challenging the validity of a state law, not filing a civil action that casts aspersions
on the Defendants as individuals or that “may cause damage to their good names and
reputation.” SMU, 599 F.2d at 713.

Considering “all of the circumstances” of this case, Dr. Koe respectfully asks
that this Court grant her motion to proceed pseudonymously.

Respectfully submitted this 28th day of April, 2022.

/s/ Melody H. Eagan

Melody H. Eagan (ASB-9780-D38M)
Jeffrey P. Doss (ASB-4212-R62D)
Amie A. Vague (ASB-4113-Q461)
LIGHTFOOT, FRANKLIN & WHITE LLC
The Clark Building

400 20th Street North

Birmingham, AL 35203
205.581.0700
meagan@lightfootlaw.com
jdoss@lightfootlaw.com
avague@lightfootlaw.com
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CERTIFICATE OF SERVICE

I certify that, on April 28, 2022, I electronically filed the foregoing Reply and
accompanying Declaration with the Clerk of Court using the CM/ECEF filing system,
which will provide notice of such filing to all counsel of record.

/s/ Melody H. Eagan
Attorney for Plaintiffs
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EXHIBIT A

Supplemental Declaration of Rachel Koe, MD



Case 2:22-cv-00184-LCB-SRW Document 57-1 Filed 04/28/22 Page 2 of 7

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

REV. PAUL A. EKNES-TUCKER;
BRIANNA BOE, individually and on behalf
of her minor son, MICHAEL BOE; JAMES
ZOE, individually and on behalf of his minor
son, ZACHARY ZOE; MEGAN POE,
individually and on behalf of her minor
daughter, ALLISON POE; KATHY NOE,
individually and on behalf of her minor son,
CHRISTOPHER NOE; JANE MOE, Ph.D.;
and RACHEL KOE, M.D.,

Plaintiffs,
V.

KAY IVEY, in her official capacity as
Governor of the State of Alabama; STEVE
MARSHALL, in his official capacity as
Attorney General of the State of Alabama;
DARYL D. BAILEY, in his official capacity
as District Attorney for Montgomery County;
C. WILSON BAYLOCK, in his official
capacity as District Attorney for Cullman
County; JESSICA VENTIERE, in her official
capacity as District Attorney for Lee County;
TOM ANDERSON, in his official capacity as
District Attorney for the 12th Judicial Circuit;
and DANNY CARR, in his official capacity
as District Attorney for Jefferson County,

Defendants.

Civil Action No.
2:22-cv-184-LCB-SRW

DECLARATION OF
RACHEL KOE, MD, IN
SUPPORT OF
PLAINTIFFS’ MOTION
FOR LEAVE TO
PROCEED
PSEUDONYMOUSLY



Case 2:22-cv-00184-LCB-SRW Document 57-1 Filed 04/28/22 Page 3 of 7

I, Rachel Koe, declare as follows:

1. I will not be able to proceed as a Plaintiff in this litigation without the
protections afforded me by the pseudonym Dr. Rachel Koe because of my fears for
my safety and that of my family and for the safety and privacy of my transgender
patients.

2. I live and work in rural southeast Alabama. Some people in my
community have very strong negative views of the transgender community and
oppose the provision of medically necessary treatment to transgender youth. I have
heard local community members express these strongly negative views not only in
the local news and on social media but also in personal conversations while out in
public, for example, in the local grocery store near where I live. The passage of the
Act has increased public attention on this issue and intensified the strong feelings
held by those who agree with the Act and believe that health care providers who
provide medical treatments to these children are committing a crime and should be
punished.

3. And, as a pediatrician providing medical care to children in a rural part
of Alabama, I have had parents and others in the local community approach me in a
combative manner to state their opposition to doctors providing medical treatment
for transgender young people even before the Act was passed and signed. At times,

they have asked me directly how I would treat a transgender young person if [ were
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to encounter such a patient in my medical practice. I have answered this question in
very broad terms because | fear for my safety and that of my family if I disclose that,
where appropriate, I refer parents of transgender children to specialists who provide
needed medical care.

4. I have recently experienced how quickly a hostile community reaction
can escalate when I was invited to speak at a public meeting about mask wearing to
slow the spread of COVID-19. The debate at the meeting became very heated.
faced physical threats because of the position I took in favor of masking, and a
uniformed police officer had to escort me out of the meeting, to protect me from
likely physical violence.

5. Following my comments at the meeting, someone in my neighborhood
posted personal information about my children on social media, encouraging others
to taunt and harass my children for my comments regarding public health and masks.
While thankfully we were able to get the post removed, the threats were real and
frightened us. This experience has left me keenly aware of how disagreements about
a politically sensitive medical issue can result in harassment, threats, and the
potential for serious violence.

6. Because of those prior experiences and the very sensitive nature of the
issues involved in this case, I believe that if the public learned my identity, it would

jeopardize my and my family’s physical safety.
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7. I also feel responsible for the safety of the nurses and administrative
staff my practice employs. We do not currently have security at our medical practice
and do not have the financial capacity to maintain a security presence. I believe
based on the experiences, it is likely that a member of the community who learns
about my involvement in the case and disagrees with my position may enter my
practice and try to harm me, my pediatric patients, or others on the staff.

8. Moreover, I have previously experienced harassment relating to our
practice group’s recommendation of vaccinations of children, another politically
charged issue in the community where [ practice. On numerous occasions,
community members who have learned that my practice group recommends that
parents vaccinate their children have posted false, negative reviews of our practice—
falsely claiming to be patients—to intentionally harm our professional reputation.

0. People have equally strong views about the issues at the heart of this
case. I am concerned that my involvement in the case will draw significant negative
attention from our local community and—given the reach of social media—will
likely be noticed by a far wider audience geographically. Responding to fabricated
negative reviews or other negative reactions—whether from members of my
community or from those outside of it—will require me to divert significant

resources, financial and otherwise, from my medical practice, which will take away
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the time I have to care for my pediatric patients and, potentially, could escalate to a
point that jeopardizes the ability of the practice to remain in business.

10. 1 am also concerned that this inevitable publicity would result in
violence or threats of violence against me, my family, staff, and patients at my
practice. Given how strongly some people in my local community feel about this
issue and how easily a practice like mine—Ilocated in a relatively small rural
community—can be highlighted online and become the target of nationwide
negative attention, I cannot proceed in this case as a plaintiff unless I can protect my
identity while doing so.

11.  Finally, I believe hostile public attention will also threaten the privacy
of all my patients, whether or not they are transgender, and will simultaneously
threaten my livelihood. I currently have a very busy medical practice and very few
of my patients know that I have and treat transgender young people in my practice,
due to our strict patient privacy protocols. Ifthat information became widely known,
public surveillance of our premises is likely. Community members opposed to my
participation in this lawsuit may attempt to discern the identities of my transgender
patients or their parents, threatening the privacy of all my patients.

12. T am also concerned about the potential criminal exposure I may face
under this Act. Because of the vague nature of the law, it is not clear to me what

actions of mine may be considered criminal under the Act. For example, if | discuss
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the treatments available for transgender children with a parent or parents, and they
subsequently obtain those treatments for their children, it is not clear to me whether
such conduct would violate the Act. Similarly, if I refer parents of transgender
children to providers in other states, it is not clear to me whether I am violating the
Act. Although I have no intention to violate the Act should it go into effect, I am
worried that I may unwittingly engage in criminal conduct or admit to criminal

conduct as part of this litigation.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 28 th day of April, 2022@M
l/\Ue D

Rachel Koe, MD






