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(Begi n proceedings in open court 10:17 a.m)

THE COURT: GOkay. W're on the record in Chel sey
Nel son Phot ography versus Louisville, 3:19-CV-851. Let's start
wi th appearances. For the plaintiff. Begin with the plaintiff.

MR. NEIHART: Starting off, thank you. Good norni ng,
Your Honor. My nane is Bryan Neihart representing the
plaintiffs, Chelsey Nel son Photography, LLC and Chel sey Nel son.
Wth me at counsel's table and al so representing the plaintiffs
are Jonathan Scruggs to ny mdnedial |eft and Joshua
Her shber ger.

THE COURT: And | think the docunment you filed said
sonebody is going to tal k about standing, and somebody is going
to tal k about the nmerits?

MR. NEI HART: Yes, Your Honor. |[|'ll be addressing the
standi ng argunent and our position to Louisville's notion to
dismss, and M. Scruggs will be arguing in support of the
prelimnary injunction notion.

THE COURT: (Okay. Very good. And for the defendant.

MR. KAPLAN. Good norning, Your Honor. David Kaplan
for the Louisvillel/Jefferson County Metro defendants. | have
with ne here today Jason Fow er, an assistant county attorney
i nvolved with enforcenent, and ny partner Casey Hinkle is to ny
right as well.

THE COURT: kay. Very good. A couple of prelimnary

things. Sonebody said sonething about a projector. Wose side
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is that?

MR KAPLAN:  Your Honor, | had seen that there was a
projector set up, and | thought that, optionally, it mght be
sonmet hing that we woul d think about using. Then later we were
informed that, you know, if it was needed, we'd need to do sone
safety protocols with the disinfectant and so on, so we'l|
really take the Court's lead there. W don't have anything we
absol utely have to displ ay.

THE COURT: (Okay. | was going to basically say that.
That if you have sonet hing you absolutely do need to displ ay,

then, by all neans, let's do it, but, otherwise, there's a |ot

of briefing, there is |Iong appendi ces -- appendices, there is --
and we'll be here -- we'll chat -- we'll talk a long tine today.
So |l think it will be -- | think we'll have a thorough

exam nation of all the issues, even w thout that.
On the masks thing, if you -- if M. Kaplan, Neihart, am|l
pronounci ng that right?

MR. NEI HART: That's correct, Your Honor, yes.

THE COURT: And M. Scruggs, when you-all are speaking
or when it's your -- if you want to take your masks off, that's
fine with nme if it's okay with the people who are within six
feet of you. On the other hand, if you' d rather keep them on,
understand, but it's whatever you' re confortable wth there.

In terns of order, plaintiff has the burden on standing,

even though it's the defendant's notion to dismss, and then
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plaintiff has the burden on the nerits with the prelimnary
i njunction.
However, | think it makes nore sense to hear fromthe
defendants on standing first. Let's -- you nmade the notion.
And then 1'Il hear fromthe plaintiffs on standing. Then ||
hear fromthe plaintiffs on the nerits, and then I'Il turn to
t he defendants on the nerits.
Do you have prelimnary issues, M. Neihart?
MR. NEI HART: No, Your Honor.
THE COURT: Ckay. M. Kaplan.
MR. KAPLAN. Thank you, Your Honor. May it please the
Court. Wth respect to standing, the parties have briefed
Article I'll standing and also cited a few cases in regards to
what's referred to as equitabl e standing, ripeness, prudenti al
standing. | want to address both of those at the sane tine.
Before getting directly into the standing, | want to orient
alittle bit about what they do or do not have standing to
chall enge. So what -- I'mgoing to ahead and renove ny nask,
because Jason said that that would be okay with him
So in this case, Your Honor, the challenges to the public
accommodat i ons ordi nance in Louisville, Jefferson County, that
isin effect wwthin the boundaries of this jurisdiction, the one
that was passed in 2004 by a nineteen-to-six margin and has been
the law of this jurisdiction ever since.

That public -- public accommodati ons provision, for purposes
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of this case, we'll follow their nonenclature. So it's got a
what we'll call the public accommpbdati ons provision, which
mandat es that any nmerchant who is classified as a place of a
publ i c accomobdati on has to provide goods and services to
all-comers without regard to race, gender identity, sexual
orientation, religion, disability, and so forth.

Separate fromthat, we have what they' ve referred to in
their briefing as the publication provision, which is an
enf or cenent mechani smfor the accommobdati ons provision, and it's
got two conmponents, but, in general, that provision has to do
wi th what soneone who's covered by the publications -- public
accommodat i ons ordi nance cannot say, and, specifically, that
t hey cannot refuse to provide the services.

And the obvi ous purpose for that is that if you can deter
people fromcom ng to your place of business in the first place
by telling themin advance, "W will refuse to provide this

servi ce should you show up,” you can circunmvent the public

accommodati ons portion, 'cause you'll never have to refuse in
the first place if you can -- so you can see the connection
t here.

So these are two separate nmandates, which are separate and
di stinct fromone another, and they' re chall enging both of them
but we assune that the Court has to separately anal yze standing
with respect to both

Wth respect to the public accommodati ons ordi nance, it
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seens to be undi sputed, based on the pleadings, that Mss Nel son
has never actually been asked, by a sane-sex couple, for her to
take pictures at their wedding.

There's an allegation in the conplaint to the effect that
she has been afraid to advertise, because she's afraid that if
she does, she m ght be approached and have to say no, which
woul d subject her to liability. 1It's sort of a subjective chil
ki nd of allegation.

And so the fact of the matter is, however, that she hasn't
been approached, so she hasn't had to have the conversation wth
t hem where she has to choose whether to refuse or not to refuse
to provide the services, and, therefore, there's never been an
opportunity for a custoner to conplain, or for any other person,
for that matter, who |earns about it to conplain about the
refusal .

THE COURT: Let nme interrupt, because -- and this is

for both sides. Assune |'ve read everything that you' ve

submtted. So if there's something -- I'"mgoing to ask sone
guestions. |'m apol ogi zing in advance for ne interrupting
aski ng questions, but at the end of this, like |l said, |I'mnot

in any hurry, so if there's nore that we didn't cover through
the questions, then tell nme, and | want to listen to everything
that both sides have to say.

My understandi ng of this standing question, based on Susan

B. Anthony, fromthe Suprene Court, and from Sixth Crcuit
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precedence, is that they have to show a credible threat of
prosecution. They don't have to show that they were prosecuted
yet, and that's fromthe MKay v. Federspiel, which is a case
that the city relies on pretty heavily fromthe Sixth Grcuit.

How do you show a credi ble threat of prosecution? Wll, you
have to show two things. You have to show subjective chill
which | take it to be pretty easy to show, because it's
subj ective, but then you have to show sonme conbination of four
factors. So it's like you got to show two things, and the
second thing has four parts.

Maybe we shoul d have had the visual aid, for my own benefit,
but how do you show sone com-- what are the follow ng factors
t hey have to show a conbi nation of? And MKay says this:

Nunber one: A history of past enforcenent against either
the plaintiffs or others.

Nunber two: Enforcenent warning letters regarding the
plaintiff's specific conduct.

Nunber three: A provision in the ordinance that allows any
menber -- any nenber of the public to initiate an enforcenent
action.

And nunber four: So they don't really list when they're
listing the nunbers of factors, but then they cone to it pretty
qui ckly, so I'mcounting it as a forth. A refusal to di savow
enforcenent of the chall enged conduct by the Governnent.

So sone conbi nation of the followi ng factors: History of
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past enforcenent, a warning letter to this plaintiff, a
provision that allows the public to sue or initiate enforcenent
action, and refusal to disavow

Let's start with the last one. Fromyour brief, Louisville
has not refused to di savow.

MR KAPLAN: That's correct.

THE COURT: (Okay. And you're not refusing today to --
you're not disavowing -- you' re not prom sing you'll never
enforce if --

MR. KAPLAN. That's right.

THE COURT: ~-- there's a violation by Chel sey Nel son?

MR. KAPLAN. Right.

THE COURT: Ckay. So by ny count, when we do the
conbi nati on of the four factors, they' re | ooking pretty strong
on three. There's a history of past enforcenent agai nst others.
First factor's plaintiffs or others. | think they allege that
there's been sonething |ike 93 enforcenent actions in the past
decade or so, 2010 to 2017, | think. You're looking like I'm
wrong on that.

MR KAPLAN: | think it's 173 since 2002, so about
ten/ per year.

THE COURT: Okay. Enforcenent warning letters
regarding the plaintiff's specific conduct, that you' re strong
on that. There's been no enforcenent warning letters. A

provision allow ng any nenber of the public to initiate an
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enforcenent action, very strong on that, 'cause there is such a
provision in the fairness ordinance. And the refusal to disavow
by the Governnent, they' re strong on that.

So what do you say to the argunent that the Sixth Crcuit
says |'m supposed to | ook at four factors, and they're strong on
three of the four? |'m supposed to | ook at sonme conbination --
that's the Sixth CGrcuit's word. Some conbi nati on of those four
factors, and they're strong on three of the four.

MR. KAPLAN. Well, 1'd go back to Susan B. Ant hony
Li st and the fundanental requirenent of injury, in fact, which
they can denonstrate if they can show a credi ble threat of
prosecution. | think you' re supposed to |look at all of those
factors, Your Honor, but you also have to |look at the big
picture. Has there really been a credible threat of
prosecution?

| woul d concede that there have been ten conpl aints per
year, approximately, filed with respect to sexual orientation
for enforcenent purposes. Only two have ever gone to hearing
over the eighteen-year period. That's fromthe declaration of
M. Kendall Boyd that was attached to the reply in support of
the notion to dismss. So -- but those --

THE COURT: Wy only | ook at enforcenent of sexua
orientation discrimnation? Wy not |ook at all enforcenent
under the public accommobdations | aw?

MR. KAPLAN. Well, | think the question is: Wuld
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Chel sey Nel son have -- feel that there is a credible threat of

enforcenent with respect to the type of conduct that she

intends -- that she says she intends to engage in? So | do

think that it would be appropriate to focus on sexual
orientation sinply because that is the issue that Metro wo
i nvesti gati ng.

| s there evidence that -- and, again, this is entirely

ul d be

specul ative, at this point, with respect to the violation of the

accommodati ons ordi nance, but is there evidence that she took

the actions that she took based on sexual orientation, which is

that specific classification. But | don't -- | can't point to

any specific precedent that would require you to limt it

that -- in that fashion

THE COURT: And | don't necessarily disagree with you

on that. It's just we're trying to figure out what -- is there

a credible threat of enforcenent against this particular
phot ogr apher we're | ooking at, and --

MR. KAPLAN. You're absolutely correct that the
ordi nance all ows any single person, whether they are griev
directly or not, to file the conplaint, which in Susan B
Ant hony List, the Thomas witing for the Court did focus o
as being a very relevant factor.

But in Susan B. Anthony List, the Court al so paid spec
attention to what is, in ny view, the nost pertinent fact

Susan B. Anthony List, which was that -- and you'll recal

ed

n that

i al

in

in
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that case, a candidate for office had conpl ai ned about false

statenents bei ng nmade by the Susan B. Anthony List indicating
t hat he had supported taxpayer-funded abortions based on his

support of the Affordable Care Act.

He filed a conplaint. The conmm ssion found probabl e cause
to sustain a violation. He then dropped his conpl aint when he
| ost the election. Susan B. Anthony List -- and it appeared to
me the Court was very open to the idea that the | ack of any
pendi ng action was certainly a pertinent thing that the Court
needed to address.

And the way of addressing it was to say, "Look, Susan B
Ant hony List intends to say exactly the sane thing about other
candi dates who voted for the Affordable Care Act that they said
about the guy who filed the conplaint.”

Therefore, they, obviously have a very reasonable fear that
if they engage in exactly that same course of conduct, that they
will, again, be subject to a conplaint and, again, be subject to
a probabl e cause determ nati on.

| feel that was a very pertinent factor in Susan B. Anthony
List and, really, the overriding one, on ny reading. Now, the
other factors were inportant, and | can't deny that, certainly,
any nenber can step forward at any tinme and accuse her of having
violated -- now, certainly, they can't -- based on the record we
have ri ght now, Your Honor, nobody could cone forward right now

and say there's been any actionabl e conduct.
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What she said she intends to do is -- what she wants to do
is publish Exhibits 1 and 2 to the conplaint. That's the only
thing that she said she absolutely wants to do right now. And |
was going to put it up on the screen, but you' ve seen it. There
is, you know, one sentence in paragraph three where she flat out
states, "I don't photograph same-sex weddi ngs or cerenonies
cel ebrating an open narriage."”

Everything else in here is just her belief statenent, which
is protected, and she would not violate the ordi nance by
comuni cating anything else in there. But | think she plausibly
suggests that if she mailed that out to -- in a mass mailing or
posted it on her website, that a person -- sone person finds out
about it could step forward and say, "You know what? You
viol ated the denial clause explicitly.”

So this is like Susan B. Anthony in that sense that there is
a-- it's avery specific thing that she said she intends to do,
and | think it's been pled that way on purpose, to crystallize
the issue, and Metro would -- | have to concede that would be a
viol ation of the denial ordinance.

So -- but | think when you start |ooking at the
accommodati ons provision, it becones nmuch nore attenuated,
because there -- let's assune she sent out an adverti -- there's
alittle bit of inconsistency in their conplaint. On the one
hand, they say she doesn't want to advertise, because she is

afraid gay couples m ght cone forward and ask her.
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Now, if she sends this advertisenent out, that would deter,
you woul d think, nost gay couples from approachi ng her, because
she said right there she doesn't want to do it. But under the
hypot heti cal situation where she advertises |ike she indicated
she wants to, she's approached, there would be a conversation
with the couple to the effect that, "I believe marriage is a
special gift fromCGod that represents Jesus Christ's |ove for
his church,” and so on. "Marriage is -- traditional marriage is
what | believe in."

| f that couple, then, still wanted to go forward after
hearing that, know ng that the vendor is not enthusiastic about
the event that they want her to provide services at, and they
insisted on hiring her and payi ng good noney for that service
that will be provided by the unenthusiastic person, then she
woul d have to do it. And it would be interesting to have a
factual record, because that's relevant to equitabl e standing,
about what woul d happen fromthere.

We don't have that, but what I'mtrying to illustrate is
that for standing purposes, there isn't a lot to go on with
respect to why she, right now, feels that she's under a credible
threat of being -- that if she takes the action she intends to
take, a credible threat rather than sort a renote scenario that
she's going to have to refuse a same-sex couple who has actually
asked her to performthe services.

THE COURT: Well --
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MR. KAPLAN. | concede on the denial clause. It's a
much stronger case for standing.
THE COURT: Let nme step back. Ask just -- | interpret

your standing argunent and their standing argunment in lay terns
this way, and | think you both -- froma just general
principles, what-makes-sense perspective, | think you both have
a point to nake.

| think I"mgoing to ask you what you think about their
point, and then I'm going to ask them what they think about your
point. Maybe I'lIl turn to themafter this answer, and then,
like | said, we can always circle back.

| interpret your point to be that Louisville had never heard
of Chel sey Nelson until this suit, and if she hadn't filed the
suit, Metro Louisville would probably still not have heard of
her, and pluralismis hard. 1It's a good thing, but it's hard.

W' ve been trying to figure out for a couple centuries how
to be able to do what we have a right to do without getting in
t he way of other people who have a right to do other things.
And one of the ways that it kind of should work is don't go
| ooking for a fight when you don't have to.

And so | think part of what Louisville's point is is Chel sey
Nel son probably coul d have just gone about photographi ng
opposi t e-sex weddi ngs, and she woul d have been fine doing that.
Probably no sane-sex coupl es woul d have asked her to photograph

their weddings. W wouldn't be here. Like, why go spoiling for




Case 3:19-cv-00851-BJB-CHL Document 52 Filed 09/21/20 Page 16 of 91 PagelD #: 1352

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16
a fight?
|"mgoing to ask themin a second why that's wong. | think
their point is: Wy should you have to break the |law in order
to find out if that lawis constitutional. Now, obviously, you

know, you can't just pick a law that has nothing to do with you
and ask for an advisory opinion about it, but if you're in a
business that is breaking the |aw or, absent the fairness

ordi nance, woul d be doi ng what the fairness ordi nance prohibits,
why shoul d you have to break the law first, subject yourself to
the adm nistrative process, possibly subject yourself to a civil
suit, which is allowed by a nmenber of the public, all to find
out that the ordi nance was unconstitutional as applied to you?

So what's your answer to that? Then I'll ask them what
their answer is to you.

MR. KAPLAN. My answer is that she's only proposing
right now to do one thing which would break the Iaw, which is
the sentence in this advertisenent.

So ny reaction to what you're saying is absolutely true.
That what she could have done is send out Exhibit 1 and Exhi bit
2 wthout this highlighted sentence and acconplish exactly the
sanme objective, which | believe is to -- in a respectful
candid, and is worded in a humane way to say, "This is what |
believe, and so this is what you will get if you hire ne to take
pi ctures at your wedding."

That woul d have avoided this dispute, but in order to get




Case 3:19-cv-00851-BJB-CHL Document 52 Filed 09/21/20 Page 17 of 91 PagelD #: 1353

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

standi ng, they have pled that the adverti senent has to be
witten this way. It has to say not only what she positively
bel i eves, but what she will refuse to do if asked.

That is the only hook that they have, really, for standing,
because if you send out this advertisenent, you' re not going to
get any takers, unless it's a masochistic person who wants to
make a point as nuch as the plaintiff. So --

THE COURT: But, | nean, you say that as if it's
unpl ausi bl e, but, | nean, that's what happened in Masterpiece
Cakeshop. It's what happened at Arlene's Flowers. It's not --
it happens.

MR. KAPLAN. So ny reaction is no, you shouldn't --
the lawin the Sixth Crcuit and Susan B. Anthony List says that
there is no expectation that soneone who wants to assert their
First -- protected First Anendnent rights has to risk a severe
penalty, jail tinme, et cetera in order to prove -- to vindicate
their rights.

That they can file a preenforcenent challenge and all ege
sufficient facts which would satisfy in Article Il court that
there's actually a real controversy here that warrants
adj udi cati on.

So we woul d never expect Mss Nelson to have to, you know,
shoot first and, you know, ask for perm ssion later, but, in
this case, there is an elenent of artificiality and manufacture.

So perhaps this sits better under prudential standing, which
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is alittle | ooser, which focuses on, under the Grace Comunity
Church case, the likelihood that the harmalleged will ever cone
to pass. Two, whether the factual record is sufficiently
devel oped to produce a fair adjudication on the nerits.

And that factor is inportant, Your Honor, because | woul d
have | oved to have asked M ss Nel son, "Wiy does the
adverti senent have to be worded this way?" Wiy -- | guess I'm
showi ng my hand here if we ever went into discovery, but why is
it necessary to express that in the negative?

But, in any event, we don't have a well-devel oped fact ual

record --

THE COURT: | nean, it would be -- you would object --
you would find it illegal even if she expressed it in |I'll say
t he nonnegative, the positive, if she said, "I only photograph

opposi te-sex weddi ngs"? That woul d be as objectionable --

MR, KAPLAN:.  True.

THE COURT: -- to Louisville --

MR. KAPLAN. Yeah. | was being inprecise. | nean,
rat her than expressing her positive views of the type of
marri age God approves of, and her being a devout adherent to it,
her version of Christianity, she does not want to participate in
a sane-sex weddi ng or be present at one, that would be
absolutely fair ganme. That's the society we live in

You have no right to not be unconfortable, whether you're

t he same-sex couple or a devout Christian weddi ng phot ographer
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with certain beliefs about traditional marriage, neither one has
a right not to be unconfortable, but there is an el enment of
artificiality here in the sense that she -- | think the Court
can take judicial notice of the fact that a same-sex couple --
if she really wants to dissem nate this advertisenent,
presumably, she wants to do it widely. And really -- you know,
because that's how she thinks she's going to get business.

She must presune that same-sex couples will see that and be
aware. Now, if they still think she's so talented, | want to go
in and talk with her, nmaybe convince her to do the service, they
are going to have a conversation where she can -- there is an
article at appendi x 386, Should |I Attend a Honobsexual Weddi ng by
Kevi n DeYoung.

She could hand themthat article, say, "This is what |
believe.” There would be a conversation, so there's an el enent
of artificiality in that they're stating --

THE COURT: You think she --

MR. KAPLAN. -- their case.

THE COURT: You think she could do that w thout
violating the fairness ordi nance?

MR, KAPLAN:. Yes, absolutely. Absolutely. You know,
we -- our positionis alittle different from ot her
jurisdiction. This isn't like Tel escope Media G oup where
M nnesota said, "She has to positively depict this wedding

exactly the sanme as this wedding."
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| nmean, Metro prosecutes for violation of the denia
ordi nance, which is, "I won't provide the service to you."
They' re not going to prosecute a situation where the person
says, "You know, this will nake me very unconfortabl e because of
the belief systemthat | follow Do you still want to nove
forward? Because | will do it, as I'mlegally required to do."
So absolutely, Your Honor, | do think their briefs -- it
foists a view upon Metro that it doesn't have, which is that she
is required to bow her head when the clergyman says, "Bow your
head," that she's required to kneel when he says, "Kneel," that
she can't express objections while she's at the weddi ng.

THE COURT: But | would think for the sake of the
fairness ordinance having the teeth it's supposed to have when
applied to conduct that everyone agrees is not expressive, that
you violate the fairness ordinance if you say, "I'll provide you

the service, but | won't do it well."

MR. KAPLAN. |'mnot sure about that. | don't think
that's -- | don't think that's correct. | think it would be --
to be honest and say, "I am an excell ent weddi ng phot ographer

but because of ny belief system |'mgoing to be unconfortable,
and I'll do ny best, as I'mrequired to do, but the pictures
pr obabl y" --

THE COURT: Well, that's --

MR. KAPLAN. -- "won't be as good."

THE COURT: So -- but it would be a violation of
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fairness ordinance to say, like, "I'lIl provide you this service,
but I won't do ny best"?

MR. KAPLAN. | think if you said, "lIt's going to be
crappy,” you're effectively denying the service. So -- but,
again, we don't have a factual --

THE COURT: | nean, | think so -- | agree, | think so
too, but let ne turn to themon the standing thing. |If you
could start with what | think is kind of their |arger point,
which is this is not Masterpi ece Cakeshop where sonebody went
into the cake shop, said, "I want a custom made cake for a
same-sex marriage."” The baker said, "No," and sonebody tried to
enforce -- tried to fine -- tried to fine the baker.

Sanme thing with Arlene's Fl owers where sonebody said, you
know, "Do the floral arrangenents for the wedding."” The florist
said, "I can't, in good conscience, do that,"” and sonebody
brought an enforcenent action. Like, |I think Louisville thinks
t hat Chel sey Nel son picked this fight. So can you address that?

MR NEIHART: Yes, Your Honor. | think I'lIl start
with in paragraphs 212 and 213 indicates the reasons that M ss
Nel son filed this conplaint, at |east sone of the reasons, and
there, Mss Nel son had been comng --

THE COURT: Can you nove your mcrophone a little
cl oser? Thanks.

MR, NEIHART: |s that better? ay. |n paragraphs

212 and 213 of the conplaint, Mss Nelson has indicated at | east
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part of the reason why that she filed this conplaint, which was
that she had noticed news reports of the Masterpiece case as
wel | as even just down the street in Lexington, Kentucky, where
a gay pride festival had requested that a well-known Christian
print shop create a t-shirt celebrating the gay pride festival.

And so, in this case, the standard is whether there is a
credi ble threat of enforcenment, not whether there is an actual
enforcenent or even a threatened enforcenent or whether there's
been -- there's been history of enforcing against Mss Nel son
This question is whether there's a credible threat of
enf or cenent .

And so far, from-- fromseeking a fight in this case, Mss
Nel son has wanted to ensure that she can advertise as she wants
to, she -- that she can grow her business in the way that she
wants to, that she can run her business consistent with her
religious beliefs, and M ss Nel son cannot do that if there is a
law, as Louisville has explicitly stated in its briefing and
here today in court, that prohibits Mss Nelson fromrunning her
business in this way.

And so the purpose of the preenforcenent suit is to gain
clarity for her business so that she can continue to pronote
nmessages that are inportant to her faith well into the future.

THE COURT: But that's -- that, alone, is not what
courts do. W don't issue advisory opinions just because sone

clarity would be nice. So why is there -- and it also can't be
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the case that there's a credible threat of prosecution in
Loui sville just because there was an aggressive enforcenent
proceeding in Colorado. So -- arguably. I'mnot putting this
on -- arguably. So why is there a credible threat of
prosecution in this case?
MR. NEIHART: Well, | think, as the Court pointed out,

one of the McKay factors is whether it nakes it easy -- whether
there is sone sort of thing of -- sonme sort of nmechanismin the
statute that nakes it easy to enforce the statute, and here, |
think there's two nmechani sns that make Louisville's ordi nance
specifically capabl e of enforcenent.

One is that any person can file a conplaint, and then the
other one is that the commssion itself can file a conplaint if
it has reason to be that an unlawful practice has occurred. And
so, in this case, Louisville has stated that M ss Nel son woul d
violate the law if she posted her desired statements. And so --
and, in fact, Louisville had stated that she has a strong
standi ng argunent in that respect.

But this goes to the intertw nenment argunent that we make in
the response to the notion to dismss, and that is that whether
M ss Nel son can post her statenent does not depend on receiving
a third-party request. Instead, it depends entirely on whether
posting the statenent is constitutionally protected or whether
it's prohibited by the publication provision.

But in order to nake that determ nation, the Court al so
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needs to evaluate the nerits underlying the -- Mss Nelson's
claimto the acconmopdati ons provision. Because whet her she has
a constitutional right to decline to cel ebrate sane-sex services
i nforms whether she has the intertwined constitutional right to
post a statenent explaining that choi ce.

And so in Tel escope Media G oup and Brush & Nib, the Eighth
Crcuit and the Arizona Suprenme Court respectively found that to
be the case.

THE COURT: So let ne interrupt, and | think
under st ood what you just said to be sonmething that | think is
right. |If the accommodati ons provision can be constitutionally
applied to Chel sey Nel son Phot ography, then the publication
provision is constitutional?

MR. NEIHART: Yes, that's correct. That's correct,
because they're intertwined. Now --

THE COURT: So let ne, then, ask about your faci al

chal l enge to the publication provision, because you nmake a

vagueness, overbreadth argunment -- well, let me just -- |I'm
going to get there, but you would agree, | think, that nost
public -- nost applications of a public accommbdations | aw, nost

applications of an anti-discrimnation |aw are constitutional ?
MR. NEI HART:  Your Honor, that's correct. |'lI

| eave --
THE COURT: So, for exanple, like a Marriott hotel can

constitutionally be fined by the governnent if it says, "I won't
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rent a gay couple a roomfor the night," correct?

MR NEIHART: O course

THE COURT: And McDonald's can be fined if they say to
a gay couple, "I"mnot going to sell you a hanburger"?

MR, NEI HART:  Yes.

THE COURT: Correct? Ckay. And the 1964 Cvil R ghts
Act is constitutional as applied, at |east for nobst -- npst
appl i cati ons?

MR, NEI HART:  Yes.

THE COURT: So how is the publication provision
facially invalid if it's saying nost vendors can't put up a sign
t hat says, "No gays and | esbians allowed," when, in fact, nost
vendors can be fined for refusing to serve gay and | eshi an
custoners?

MR, SCRUGGS:  Your Honor, can | --

THE COURT: Yeah.

MR. SCRUGGS:. -- junp in?

THE COURT: That does go to nerits.

MR. SCRUGGS: Bit of a nmerits question. |'mhappy to
answer that, and I think to answer your question, first of all,
your premse is exactly right, that the Fair Housing Act, the
Title VII both have provisions simlar to what we call the
deni al cl ause.

So there are, essentially, two clauses in the publication

provision. The denial clause, which we totally agree is
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facially constitutional, because it applies the constitution in
t he vast anmount of situations.

What we're seeking to facially invalidate, though, is what
we call the unwelcome clause. So -- and that's the only thing
we're seeking to facially invalidate, and, in fact, | think the
poi nt you make actually supports our argunent, in the sense that
they are two separate provisions, so they nust be doing two
separ at e t hi ngs.

| nmean, they are separate |anguage. W interpret -- you
know, we will interpret it that it's not superfluous, so that --

THE COURT: And this is a canon of construction, but
it'"s not -- it is often not a dispositive canon, and the belt
and suspenders approach is not unusual .

MR. SCRUGGS: | agree with that, Your Honor, but just
| ook at the plain | anguage of what we're seeking to challenge is
t hat unwel cone, unacceptable, and, be specific, it's -- the only
part we're facially challenging is that -- a statenent that
indicates that a person's presence at or patronage of a public
accommodati on i s unwel come, unacceptabl e, undesirable, or
unwel cone.

And that's why the Brush & Nib court, even the appellate
court that ruled against Brush & Nib on the nerits of their
underlying claimfacially invalidated, that is one particul ar
| anguage, because it was vague and over broad.

So that's really the only part that we're seeking to
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facially invalidate. 1It's not the denial clause. 1In a sense,
we would just ask the Court to sever that end -- that end
| anguage, which, again, would allow the Court, would allow
Louisville to prosecute individuals who say, "I can't -- |I'm not
going to provide this service."

THE COURT: | nean, it sounds |like you' re saying
that -- let's take the Marriott hotel for an exanple. The
Marriott hotel -- it's okay for Louisville to fine the Marriott

for putting up a sign that says, "W won't rent a roomto a gay
couple,” but it is unconstitutional, according to you, for the
Marriott to put up a sign that says, "W don't want to rent a
roomto a gay couple.” That doesn't make sense.

MR. SCRUGGS: Well, now, | think to go to the exanple
that Louisville -- 1 think we'd go to the exanple Louisville
came up with, in the sense of you can anticipate soneone who's
struggling saying, you know, "I don't believe in sanme-sex
marriage. | struggle with this. 1'Il do your -- 1'Il
phot ogr aph your weddi ng, but | want you to know it violates ny
beliefs, but I"'mgoing to do it."

My readi ng of that unwel cone, undesirable | anguage woul d
prohibit that, and it would prohibit even things broader than
that, Your Honor. Just take the sinple statenent, you know,
| srael commts nurder. Does that indicate that soneone's
presence or patronage is unwel cone because of their nationa

origin, for exanple?
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| think it arguably coul d, because that |anguage i s vague
and taken in and overbroad. Again, |ooking at sone other courts
that have ruled that way. And, really -- but, of course, | wll
fully adm t, Your Honor, that that's not our central claimhere.

THE COURT: And let's -- so let's goto the -- let's
get to the nerits.

MR. SCRUGGS: Absol utely.

THE COURT: And start with the acconmodation nerits.
|"mgoing to go -- | did alittle research on weddings. It's
been 13 years since mne, but | renenber sonme of it, and | did a
little research to see what else is out there.

| made a list of all of the vendors that an engaged couple
m ght hire, and I'mnot going to do all of them but |I'm going
to go through a lot of themand try to apply the test that |
think you applied for when is conduct speech.

McDonal d' s sel | i ng hamburger, not speech. Marriott renting
a roomfor the night, not speech. But sone -- marching in a
par ade, speech. Even though there's no words, speech. So what
conduct is speech?

| think, under your test, the tailor for the tux, the
groom s tux, not speech. The baker who nmakes a plain, generic
white cake that is already sitting in the wi ndow, not speech.
The chef for the reception, even if the chef is onsite, not
speech. If I"'mwong, | need this: Don't -- just nake a note,

if you would, and then we'll circle back. If I'mright, don't
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1 make any notes.
2 MR SCRUGGS: Yeah.
3 THE COURT: That's fine. The chef, not speech. The
4 blowdry stylist for the bridal party, not speech. The nmakeup
5 artist for the bridal party, even though it's an -- even though
6 it's an artist, not speech. The manicurist for the wedding
7 party, not speech. The floral -- the custom zed flora
8 arrangenents for the weddi ng, speech. A custom nmade weddi ng
9 cake, speech. Videography, speech. Photography, speech
10 Let ne just stop there. AmI| wong on anything so far?
11 MR SCRUGGS: No, Your Honor. | think that's --
12 THE COURT: Ckay.
13 MR SCRUGGS: ~-- all accurate.
14 THE COURT: So here's the ones that | think -- 1'mnot
15 sure under your test. So I'll guess, and then, at the end, you
16 tell me which ones | guessed wong on.
17 The weddi ng pl anner, speech. The seller of wedding
18 i nsurance, which | didn't even know was a thing, but | guess if
19 you spend a bunch of noney on a wedding, and then it doesn't
20 happen, you can get an insurance policy to cover against that.
21 The sell er of wedding i nsurance, not speech.
22 The venue for the wedding -- and this is all assum ng that
23 none of these vendors are churches, core religious institutions.
24 Ckay. The venue for the weddi ng, not speech. A custom designed
25 weddi ng dress, speech. Customdesigned invitations, speech.
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Ceneric stationery, not speech. Calligrapher, speech.

The printer of stationery, let's say the equivalent of Iike
a FedkEx office printer, but they mainly do -- anyway, | think
you woul d say speech. The jeweler who sells the rings, not
speech. At jeweler who inscribes the wedding date inside the
rings, speech.

A custom weddi ng vows witer, which, it turns out, is a
thing that you can -- who you can hire, speech. The officiant,
again, nonreligious officiant, speech. The waiters at the
reception, not speech. The deejay, speech. The dance
i nstructor for the wedding couple, teach themhow to do their
first dance, speech.

The linmo driver for the bride and groom | eaving the weddi ng,
not speech. The Uber driver for the weddi ng guests | eaving, not
speech. The travel agent for the honeynoon, not speech. A
di vorce attorney, speech

Now, whi ch ones was | wrong on?

MR. SCRUGGS: All right. It's quite the list, Your

Honor, and | appreciate it. | think, for the nost part, you're
generally right. | want to, though -- sone caveats that,
obviously, | think we can think of just bizarre and extrene

exanpl es that could elimnate or include --
THE COURT: |'m not asking about that.
MR. SCRUGGS: Yes. GCkay. But | think that's

generally right. The ones | have kind of a mark on were the
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jewel -- the jeweler nmaking the rings. Part of ne wants to
consider is that |ike the wedding dress? 1|s there sonething so
synbol i ¢ about the final product that it conveys a nessage? |
think that's a nuch closer call, but I think -- and another one
| have a mark on was the FedEx office, one, where --

THE COURT: You think maybe not speech for that?

MR. SCRUGGS: Well, | think, you know, there is -- you
can argue that, at sone point, it alnost is |ike a comon
carrier.

THE COURT: What's the difference between the printer
of stationery and the printer of t-shirts with hands on?

MR. SCRUGGS: And, Your Honor, | think that's exactly
the parallel. 1Is it |ike a publisher printer or is it nore like
a tel egraph conpany or tel ephone conpany? | think that is
protected, but | just mark it.

THE COURT: Well, 1'Il share. MW nomhad a stationery
shop for the first 20 years -- or for about 15 years of ny life,
and a lot of the stationery that she would sell, they would --
she or an enpl oyee would drive over to a little shop called
M nuteman Press, and they would tell M nuteman Press exactly
what the invitation should say, you know, "Cone to our wedding,"
you know, "Justin and Jason," and M nuteman Press woul d print
it. So that's ny hypothetical. |In that situation, is M nuteman
Press engagi ng in speech?

MR. SCRUGGS: Yes, Your Honor. | think that's right.
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| was thinking of a different kind of FedEx context. The other
one | think I marked is dance instructor. You know, | think
dance is protected speech, but, you know, it's -- | think it
woul d be sendi ng danci ng cases, right, of -- fromthe Suprene
Court where it kind of creates its own kind of category, in a
sense, but | think, generally, your -- your definitional list is
correct.

THE COURT: Ckay. Then let nme ask. |magine that
we're on a small -- let's imagine we're on a mlitary base where
they don't have any of this stuff, and it's kind of in the
m ddl e of nowhere. There's a small town nearby that has all of
these things, but there's only one, and that one person is
opposed to sane-sex narri age.

I f | understand your theory right, a gay couple, the gay
couple in the mlitary who wants to get married can't -- in that
community, that small town near the mlitary base, they can't
get a customnmade floral arrangenment, custom nade cake,

vi deogr aphy, photography, a weddi ng pl anner, a custom design
dress, the stationery printed, rings, maybe, they can't get, an
officiant, a deejay, and if they need an attorney, an attorney
related to the marri age.

First of all -- well, what do | do with that?

MR. SCRUGGS: Yes, Your Honor. It is, you know, in
sone sense, a difficult question, but |I think that it's that

nmonopol y question that the Suprene Court addressed in Tornill o,
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in a sense. That was the argunent in Tornillo, that because of
t he newspapers were a nonopoly, and no one could access those
newspapers, we could force the newspapers to open up to allow
peopl e to speak particul ar nessages.

And the Suprenme Court rejected that argunent and said that
t hat nonopoly interest doesn't override the speaker's interest
to control what they do or do not say.

| think nore in practical ternms, Your Honor, is that in our
connect ed soci ety, soneone could obtain those services, for the
nmost part, but I'Il also say thankfully, Your Honor, it's not
really an issue, obviously, in this case, right? Because |
t hi nk your question goes to the conpelling interest analysis.
It is speech. Does the governnment have a conpelling interest?

THE COURT: So maybe in that small town, the
government woul d survive the strict scrutiny analysis. |Is that
what you're sayi ng?

MR. SCRUGGS: |'d say perhaps, Your Honor. [|I'm
hesitant, because of Tornillo, and because of the principles
that Tornillo addressed, but | would say it's a different
analysis is ny point. That here, where everyone can see
hundr eds of photographers and bl oggers who are willing to
phot ogr aph and - -

THE COURT: Can -- let's go back to Louisville for a
mnute. Al of that list that you said is speech, can they al

put up a sign that says -- and now | ' m quoting from Mast er pi ece,
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in terns of what Masterpiece said, a sign that would inpose a
serious stigma on gay persons? Can they all, according to your
theory, put up a sign that says, "No goods or services will be
sold if they will be used for gay marriages"?

MR. SCRUGGS: No, Your Honor. | think our argunent's
slightly different. So -- and | think the | anguage t hat
Mast er pi ece uses was precise. No goods or services sold that
w || be used.

Qur client is saying she wanted to customcreate from
scratch, you know, these bl ogs or photographs. So that is, |
think, slightly different, and to go back to the Brush & Ni b
exanpl e that cane up there, where, in that situation, you have
to kind of customverse off-the-shelf scenario, where the
cal ligraphers would sell things off the shelf.

It's -- the objection here is not to how the product will be
used down in the stream of comerce or msuse. The objection
here is the customcreation. So | think we have to make that
distinction, which is a bit different than what the Suprene
Court was worried about, and, in fact, you know, that was one of
the reasons | think the majority didn't reach the bigger
questi on.

THE COURT: How does the test you just gave apply to
the jeweler who is just selling a gold ring?

MR, SCRUGGS: Well, Your Honor, again, | was just

saying --
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THE COURT: It's not custom nade.

MR. SCRUGGS: Then if it's not custom then we don't
vi ew that as protected.

THE COURT: Ckay.

MR SCRUGGS: It's off the shelf, |ike the
of f-the-shel f cake.

THE COURT: And then let's -- let's do -- | nean, |
know you don't think this next hypothetical is fair, and |I'm not
sure it's analogous either. In fact, | think under Cobergefell,
it's not anal ogous, but I do want to -- | do want you to have a
chance to answer it.

Chel sey Nel son, sanme website, same phot ography, samne
services, same city, sane everything el se, except she says under
her religious beliefs, interracial marriages are wong, and so
she won't photograph one. Wat would I do with that case?

MR SCRUGGS: | think that would be different, Your
Honor, and | think we want to think about it in terns of the
objection is different, and the interest analysis is different.
So the --

THE COURT: Walk nme through all that, please.

MR. SCRUGGS: Absolutely. So the objection, | think |
woul d turn exactly, to contrast, Loving versus Qoergefell,
right? Loving said that objections to interracial marriage are
i nherently based on invidious racial discrimnation designed to

mai ntain white superiority. That's a quote. Versus we | ook at
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oergefell where it said that objections to same-sex narriage
are based on decent and honoris religious and phil osophi cal
principl es.

So we woul d say, Your Honor, that that objection to
interracial marriage is inherently a status-based objection, not
a message- based objection. But even if we kind of take that
anal ysis, then you go to the second part | think is different,
which is the interest analysis, and | point the Court to the US
Suprene Court decision that the DOJ cited in their brief, which
i s Pena-Rodriguez versus Col orado where it specifically said
racial bias is a unique constitutional harmor history or
tradition is different.

So | think the interest analysis would be nmuch stronger for
the state, and 1'd actually point the Court that I think
Louisville even agrees with us. So if you look at their
ordi nance, the city of Louisville's ordinance, in section, |
think is it 90 -- 92-6, subsection B, which is the enpl oynent
section, they have an exception for religious organizations that
only accepts religious organi zati ons regardi ng sexual
orientation and gender identity but not for any other category.

So | think what that is alnost telling is, you know, we do
treat this kind of racial objection differently. The Governnent
has a nmuch stronger interest in doing so.

THE COURT: Let ne ask sone general -- sone

bi g-pi cture questions again, and then I'mgoing to give
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Louisville --

MR, SCRUGGS: Well, oh go ahead, Your Honor. | was
going to -- | do want to circle back slightly to your question
about kind of the list of different groups, and |I think one of
the challenges is the challenge there is not so nmuch the nature
of this case, it's the nature of the First Amendnent, right?
Because in every First Anendnent case, no matter what it is, the
Court's going to have to draw t hat conduct versus speech
anal ysi s.

So let's say the Governnent put a ban on wedding rings, for
exanple. | know that sounds strange, but the Court, in that
case, is going to have to anal yze whether that's speech or
conduct, and for all of those things.

So | don't think it's necessarily the nature of this case
that nakes those |line drawings difficult. The courts are --
have typically drawn those |ines throughout just the nature of
the First Amendnent.

So | just wanted to point that out, and that's why, when it
comes down, you know, | know the Court's, obviously, concerned
about the inplications of its ruling, not just the facts of this
case, but | think everyone agrees that photographs and bl ogs are
protected speech. And so that's what kind of nmakes this case
safer and easier, in sone respects, drawi ng that conduct versus
speech line. So I'msorry. | just wanted to nmake that point.

THE COURT: No. | mean, that would be a, | think,
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conveni ent segue to turn back to Louisville. Let's start there.
Speech does not have to have words, correct?

MR KAPLAN: |'msorry?

THE COURT: Speech does not have to have words?

MR. KAPLAN: That's correct. That's --

THE COURT: Burning a flag -- burning a flag is --
burning a flag is speech.

MR. KAPLAN. Burning a flag.

THE COURT: But there's no words.

MR. KAPLAN. Right.

THE COURT: But as a general matter, art counts at
speech. Artistic expression

MR. KAPLAN. The courts have tended to find that, yes.

THE COURT: The Sixth Grcuit and the Suprene Court
have both |isted photography in the category of things they
count as art. Sixth Grcuit said in ETWCorporation, it tal ked
about protected nmedi uns of expression, and it listed nusic,
pictures, filnms, photographs, paintings, draw ngs, engravings,
prints, and scul ptures.

Suprenme Court in Stevens, about a decade ago, tal ked about
protected visual and auditory depictions, and it listed
phot ogr aphs, vi deos, and sound recordi ngs as protected speech.

So you got a Sixth Crcuit saying photographs are speech.
Suprenme Court sayi ng phot ographs are speech. | guess by -- ny

gquestion to you is what do | do with that?
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And maybe to be a little nore specific, what's wong with
this -- | don't think syllogismis exactly the right word, but
art is speech. Photography is art. You can't conpel political
or religious speech, so you, therefore, can't conpe
phot ography. Political or religious photography. Your turn.

MR. KAPLAN. All right. Thank you. 1'd love the
opportunity to tal k about some of the other questions you asked,
but with respect to your question, yeah, it's an interesting
guestion. Photography, clearly art in sone cases. Robert
Mappl et hor pe, when he does a photograph, is clearly trying to
convey to an audi ence certain ideas.

| don't believe any of the cases fromthe Suprenme Court of
the Sixth Grcuit say that in all cases, a photo is art or even
i nherently expressive.

The case that they cite in their brief, which is the one
that | read nost closely, which is fromthe Second Crcuit,
assune it's simlar to the ones you' re citing, which is the
Barry versus City of New York, treated -- puts photographers
along with other artists, other visual artists, as being engaged
i n speech.

So I do think the context of these cases is inportant.
want to back up and rem nd the Court that here, we're not
dealing with a regul ation that regul ates speech per se or that
burdens speech per se. | think they've suggested that it could

be viewed as a vi ewpoi nt-biased or content-biased statute.
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That's sinply just inconsistent with our precedence. It's not.

THE COURT: Yeah, but what do you do with -- so | have
a quote fromHurley tal king about public acconmodations |law. It
said -- this was the Hurley v. -- the case in Massachusetts
about the St. Patrick's Day parade, and a gay rights group
wanted to march in a private organization's St. Patrick's Day
par ade.

Normal | y, private organization can't discrimnate agai nst
gays and leshians. So it seened that this private organization
was running afoul of the public accommodations |aw, and this was
1995.

Unani nous Suprene Court said yes, the private organization
is running afoul of the public accommodations |aw, but that
public accomopdations |aw as applied here is a violation of the
First Amendnent, because the First Anendnent applies when the
ef fect of declaring sonmeone's speech itself is the public
accommodati on. So how do you get past Hurley?

MR. KAPLAN. Well, 1'mglad you brought up Hurl ey,
Your Honor. All the lower courts that have come out different
ways on this issue, they all cite Hurley, and they all cite
Runsfeld, and I believe that to reach the right result in this
case, those are both unani nous decisions, we have to read those
deci sions and deci de what they really say, because soneone's
readi ng those cases wong. There's no other way to explain

these |l ower courts comng out in different ways.
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Wth respect to Hurley, I'mshocked that they cite Hurley to
support their position. |'mshocked to see it as a precedent
that the plaintiffs would use supporting their position, and
here's why.

In that case, Massachusetts had a public accommopdati ons
ordi nance that included sexual orientation as a protected
classification. They chose to apply that in a peculiar way, as
the Court notes, to say, okay, the south Boston war veterans,
who have been given, basically, plenary authority to deci de who
is in this parade on St. Patty's Day.

They're al so cel ebrating the expul sion of the British with
t he guns of Ticonderoga, historically, but it's a parade that
the war veterans were given, basically, plenary authority to
deci de who's in and who's out.

That process worked as normal. A group called G.IB, a group
of gays and | eshians who wanted to express their identities as
Irish Anrericans in the parade, conplained that this was a public
accommodati on, and Massachusetts did an odd thing, which is to
say even though this is a private parade being organi zed by a
private parade sponsor, and has been for decades, nonethel ess,
we're viewng this as a public accommobdati on.

Based on that prem se, the Court quite rightfully ruled
unani nously that when you have an inherently expressive
activity, which is a parade, and the reason that's inherently

expressive is a group of people get together, they go down the
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public thoroughfare. There are people to their right, people to
their left. They're clearly conmunicating a nessage to the
public, and it's a nmessage of their choice.

The reason that the fairness ordi nance couldn't be applied
to require themto include a unit of gay pride individuals was
that they were already speaking, and that was going to alter
their nmessage. Inherently, it was going to either dilute, alter
their nmessage by allowing a unit of people who they did not want
to include to, basically, piggyback on their parade.

This couldn't be nore of a different situation. This isn't
M ss Nelson's parade. If it's a parade at all she's attending,
it's sonebody else's parade. So | think quite rightfully,
rat her than focusing on the nedium which is photography, and
want to go down that path, because as a phil osophy major, | |ike
to analyze, like, parse issues |ike that, but let's forget about
phot ography for a second and focus on the fact that, you know, |
gat her from her conplaint she feels |like she's being conpelled
to attend a religious cerenony and to express support for what's
going on there in a way that's inconsistent with her religious
bel i ef s.

She's using a canera. Yes, that's the service, she's that
type of service provider, but she feels her speech is being
conpel l ed. But as you point out, she's one of many vendors.

Just like the caterer, the harp player, the tablecloth person

she's collateral to a private event that's being held by private
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i ndi viduals, and she's showing up to be paid and to provide a
servi ce.

So the idea that, sonmehow anal ogous to Hurl ey, her nessage
i s being highjacked or piggybacked on by an unwel cone speaker
who she doesn't agree with, it's really -- it's really quite the
opposite. She's being, true, required to provide a particul ar
service at that weddi ng

The di sconnect, | think, for ne, and why I think we should
viewthis nore in a Runsfeld -- | want to tal k about Runsfeld
really deeply. But the disconnect is howcan it be inferred
that she is any way endorsing what's going on at that cerenony,
weddi ng, fromthe fact that she's taking pictures at it?

|"ve got -- first of all, let's tal k about photography,
because | thought you were right to focus on that.

THE COURT: Let --

MR. KAPLAN. Let's tal k about phot ography.

THE COURT: Well, | do want to get there, but | want
to follow up on the Hurley, the Runsfeld v. FAIR the photog --
and where photography fits. Marching in a parade is speech.
That's what Hurley said, and | take it that's what you're -- and
you just said -- you said that, and that's why you think
Hurley -- it sounds |like you' re saying you think Hurley was
rightly decided.

MR. KAPLAN:. Correct.

THE COURT: In Runsfeld v. FAIR the governnent was
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forcing, incentivizing, whatever word you want to use, the | aw
school to provide space, physical space for job interviews with
the mlitary. And | guess | read that case to say an enpty room
is not speech. And, you know, sonme -- and at sone |aw school s,
nost of the on-canpus interviews are actually in hotels, as you
know.

So Hurley says marching in a parade is speech. Runsfeld v.
FAI R says an enpty hotel roomis not speech. They seemvery
consistent to me. They don't seemin conflict at all. And then
that just leads to the question, well, okay. Marching is
speech. An enpty hotel roomis not speech. |s photography
speech?

And it sounds |ike your argunent on photography is it's
speech if it's good. If it's Robert -- if it's Robert

Mappl et horpe, it's good. |If it's ne taking a selfie and posting

it on Instagram then it's not speech. That -- you're shaking
your head like I'mnot -- like I'mnot capturing your test --
MR. KAPLAN. Well, I'mgoing to --
THE COURT: -- correctly.
MR. KAPLAN. Actually, | think there's -- | think

we're on the sane page.

THE COURT: Okay. So why -- | nean, it seens to ne
very expressive for nme to snap a selfie, put it on |Instagram
| et people know, you know, where | was, how |l was feeling. It

seens to ne, you know, a random bystander's photograph of police
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brutality, for exanple, m ght not be professional photography

quality, but that's a photograph that -- taken on a phone and
posted on social nedia. | think that photograph seens |ike
pretty -- pretty clearly speech to ne.

And then, you know, | got -- at a wedding, |ike, why
don't -- why would | post a picture of ny weddi ng day on ny
desk? It's to express sonething about nyself.

Tell me why it has to be a tal ented photographer in order to
count -- in order for photography to count as speech

MR KAPLAN: It doesn't need to be a tal ented
phot ogr apher to count as speech. | do think that you cannot, in
the abstract, say that photography, that taking -- and the
reason we're using the term photography, which says nore, | view
this as taking -- the abstract question is: 1Is taking pictures
al ways i nherently expressive conduct? And | want to tal k about
Runsfeld nore in a second, because Justice Roberts witing for
the Court tal ked about inherently expressive conduct.

There is the fact that photography can be expressive, and
there's also what is being expressed. That has to be key to
what we're talking about. It can't just be this nmediumis
expressive, ergo that nmeans Chel sey Nelson is being forced to
express support for same-sex marriage. That's another step
forward, but let's just focus on the issue of photography,
‘cause | do think it's interesting.

s -- before we tal k about her specific pictures, is taking
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pictures, in general, an inherently expressive activity? And,
if so, what's being expressed? | think in normal human
experience, we've all had the experience of people taking
pictures to record an event so they can renenber it later, and
that that's their purpose. It's -- they're not conceptualizing

t hensel ves as personally expressing thensel ves when they snap a
pi cture.

THE COURT: That's why people keep a journal or a
di ary al so.

MR. KAPLAN. Right.

THE COURT: | want you to address that, because --

MR. KAPLAN. Right. WlIl, sure, but, again, we need
to tal k about what is the nessage that's being expressed. |
mean, a picture can express 1,000 words, but which 1,000, and
who is deciding what's actually being -- being expressed?

So wi th photography, you've got visual artists. You' ve got
nmy kids with their smart phones snapping pictures. Their
pur poses can be to renenber sonething, to capture sonmething to
show to a friend who wasn't there, to Grandma, who coul dn't
attend the event. It's a social thing. You know, it's just
what you do on vacation. You see the Eiffel Tower, "Ch, | got
to take a picture of that."

Now, you can call all of that expression, but that starts to
really generalize overly nuch about what's actually going on in

these different cases.
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Anot her reason you take a picture is to get paid, because
you're an -- she's clearly a good photographer. The pictures
are pretty. So she provides a technical skill, like a skilled
trade, that results in, you know, sone pretty, very attractive
pi ctures.

But let's look at this picture, Your Honor. So here is a
man and a worman. He's not in a tux, but he's in a suit. She's
in a wedding dress. She's holding flowers. [It's outside.
There's an old house in the background. So -- this is at
appendi x 182.

| f you show this picture to sonebody on the street, would
they automatically say, "You know what" -- well, actually, let's
change it. Let's change it. Let's assunme that there were
either two -- same picture, but two nmen or two wonen wal ki ng.
Al right?

| f you handed this picture to sonebody on the street, would
they automatically say, "You know what? That phot ographer nust
real ly support gay marriage"? Maybe sonebody woul d say that.
doubt it. They mght say, "Well, what this is expressing is you
shoul d get married outside.” O, "Wiat this is expressing is
that it's quaint to have an old house on the grounds."” O,
"Don't wear a tuxedo, wear a nore casual, hip suit instead of
a -- instead of a tux."

THE COURT: But M. --

MR KAPLAN. O --
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THE COURT: -- Kaplan, Justice Souter for the
unani nous court in Hurley addressed that exact point. He said
even if the nmessage is hard to understand, it doesn't nean that
the art is not speech, and he gave the exanple of a Jackson
Pol | ock painting. Everyone in this room m ght di sagree about
what that Jackson Pollock painting is expressing, but | would
hope we would all agree that it's speech.

MR. KAPLAN. But, Your Honor, she is not alleging that
she's being just required to express sonething. Her allegation
is that if I -- "cause let's renenber what she's being required
to do, and what she's not being required to do.

She is required to offer sane-sex couples the sane weddi ng
phot ogr aphy services she's willing to provide to opposite-sex
couples. kay. That's undisputed. This requires her to take
and edit pictures. This requires her to attend the weddi ng.

Unl ess she can send a drone in to take the pictures, she's going
to have to be present.

She's not required to participate in the cerenonies |like the
gay rights unit in the parade situation. She's not there to be
part of a parade. She is there as a service provider to provide
a service for pay. She is not required to bow her head to pray
or to withhold any objections, and with respect to the bl og,
she's -- if that's really part of her bundle of services that
she absolutely has to provide, she does have to blog afterwards,

but the ordinance in no way regul ates what she has to say in her
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bl og.

So really what we're tal king about is being forced to take
and edit pictures. You can define that as havi ng expressive
qualities to it or being, in sone way, artistic, but | think
that gets away fromthe fundanental allegation, which is
conpel | ed speech. In Hurley, the parade sponsors, the south
Boston war veterans were being required to support and host a
foreign nmessage that they felt was altering their nessage.

In this case, it's not as if Chel sey Nel son's al ready
tal king about her loyalty to traditional nmarriage or having a
private event that sonebody el se wants to highjack. She is not
there to express herself, she's there to -- because her conduct
is being regulated, she's required to show up and take pictures.

THE COURT: Well, M. Kaplan, wouldn't you say that
her job is to create -- to create a product that sell -- create,
| think -- wouldn't you say it's to create art that cel ebrates
t he weddi ng?

MR KAPLAN: | don't believe so. | think it's her
interpretation. | don't believe an objective observer woul d
|l ook at this and say that her job is to cel ebrate the weddi ng.
She is a --

THE COURT: Wuld you want to -- would you want to
hire a weddi ng phot ographer whose services did not celebrate
your weddi ng?

MR. KAPLAN: Well, I'mcelebrating nmy wedding, and |I'm
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hiring sonebody, along with nany ot her service providers, to
pl ay, you know, a significant but not over -- overly inportant
role. So --

THE COURT: Spoken |ike the groom

MR. KAPLAN. Exactly. Wll, can | -- Your Honor,
woul d you permt me to shift the focus to Runsfeld for just a
nonent ?

THE COURT:  Sure.

MR. KAPLAN. Because | do think that going down this
speech rabbit hole, and what -- how speechy is a certain nediu
of expression, and what exactly is being communicated. As you
poi nt out with your hypos to the other side, it's a |lot of wor
for judges to figure out what counts as speech.

|"d like to refocus it. There's a different interpretatio

m

k

n

of this situation, which is that, as has been the case for many

years, Louisville, Jefferson -- at the federal, state, and | oc
| evel, Louisville, Jefferson County has chosen to regul ate
conduct. They have chosen to prohibit discrimnation in

of fering goods and services to the general public.

So let's talk about Runsfeld. | have a little bit of a
different interpretation of Runsfeld. | think it's on point,
this case, for our side. | think it's -- | think it's hard to

di stinguish. Here's why. And it was a unani nous opi ni on.
So the Sol onon Act. Ckay. Wat was the Sol onon Act? It'

a nondi scrimnation statute. Pure and sinple. It's a

al

in

S
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nondi scrim nation statute. Wen |aw schools started objecting
to hosting mlitary recruiters at |aw schools and forcing them
on to the undergraduate canpuses to show how they felt about
don't ask, don't tell, the federal governnent stepped in and
said, "You know what? |If you want federal nobney, you can't
discrimnate against mlitary recruiters.”

And the Court said they could have just directly mandat ed
that they host mlitary recruiters. They chose to nake it a
condition for receiving federal funds.

And it was this -- it was a very simlar nondiscrimnation
statute. It said if you provide a place for mlitary recruiters
to talk to students to try to convince themto join the
mlitary -- I'"'msorry. |If you provide -- if you provide a place
for nonmlitary recruiters to -- whether it's Ford Mdtor Conpany
or Dow Chemcal or IBMto try to convince students to join their
conpani es, and you facilitate that by sending e-nmails and
posting fliers and make -- bringing the students and the
recruiters together, and posting what the recruiters are asking
you to post on those bulletin boards, if you do that for
nonmlitary recruiters, you nust also do it for mlitary
recruiters.

So you can't discrimnate against mlitary recruiters.

What ever -- whatever is the best standard you're providing for
nonmlitary recruiters, you have to also provide it to mlitary.

Very simlar to Metro's ordinance in this case.
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What Justice Roberts witing for the Court did, | think
correctly, is say, "Look, this is regulating conduct.” And I
understand the position of the |aw schools that they feel that
they are endorsing the mlitary policy, and, specifically, don't
ask, don't tell, when they send e-nails and post fliers
announci ng the presence of mlitary recruiters, and thereby
making it nore likely that students will join the mlitary. |
nmean, they are being forced to participate in that process.
They are -- and | think the word used by -- in the Court was
facilitate or m ght have been a stronger word than that, but
t hat was assuned.

And where the Court cane down was, you know, | ook, these

comuni cati ons, these expressive acts, 'cause just as nmuch as

the photo, we can say an e-nmil is an expressive act, it's a
verbal. A flier, let's say that the mlitary recruiters said,
"Here, hang up this flier." |It's got a picture of an Anerican

flag, and an eagle, sone stars, a couple people in uniform
| ooki ng proud to be part of the American mlitary, and
announcing the tine and place of this interview. "Post it."
think the | aw schools would have had to post it.

THE COURT: But you couldn't nake the |aw school
Create it.

MR. KAPLAN. So, you know, | don't know that Roberts

address -- | don't know that the Court actually addressed that.

Could they force themto print it out on their --
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THE COURT: |f under Barnette, we can't make soneone
salute the flag, | would surely think we can't nake soneone
create a flier that celebrates the mlitary.

MR KAPLAN:  Well --

THE COURT: Under the First Amendnent.

MR. KAPLAN. =-- | think it mght -- | think there
could be a debate there, Your Honor, for this reason. In
Barnette, West Virginia Board of Education vs. Barnette, the
Gover nment mandat ed that students salute the flag and say the
pl edge of allegiance. It was a specific state-sponsored nessage

that they were being required to nouth, and that was -- they
were required to say exactly what the Governnent wanted themto
say.

Simlarly, Woley v. Maynard, you know, with the live free
or die nodel on the license plates, again, a state-sponsored
nmessage was being janmed down their throat.

In this case, what's going on is the | aw school s are bei ng
required to engage in conduct, to host mlitary recruiters who
want to interview on canmpus. Any conmuni cations that they are
sending is adjunct to that fundanmental purpose. It's
i nci dental .

| think Runsfeld' s hard to distinguish. Now, your question
could they have been forced to design the flier, you know, that
wasn't addressed. You know, the Court, instead, focused on the

fact that, like, ook, it's undisputed that you' re going to have
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to help facilitate a nessage that you disagree with. But the
Court didn't analyze that as speech, because the speech
conmponents were subsidiary. They were incidental to the
regul ation of the conduct.

In the cases you're tal king about and also Hurley, all we're
tal king about is expression. Al we're tal king about --

THE COURT: | do think we're -- you and the
plaintiffs, you know, you don't agree on a lot, but | think you
bot h agree the Governnent can't conpel speech.

MR. KAPLAN. That's absolutely correct.

THE COURT: And so then it just raises the question
what' s speech.

MR. KAPLAN. Well, exactly, and --

THE COURT: And the question here is whether this
weddi ng phot ography i s speech.

MR KAPLAN: And if it is, Your Honor, if -- under
Runsfeld, if we're going to classify this with flag burning and
say okay. This is conduct that has enough speech el enents to be
considered to be inherently expressive, then we're going to
apply the OBrien test, which I think would be fatal to their
case.

And in Runsfeld, Justice Roberts witing for the Court said,
"Look, we disagree that this is really speech, even though
you're being required to engage in speech acts. Maybe not

required to design the flier, but you' re being required to be
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part and parcel of dissenm nating a nessage you disagree with."

But if that is regulating -- if there's enough speech
el enents to that regul ation of conduct to trigger the First
Amendment, arguendo, then citing Al bertini, all the Governnent
has to show is an inportant governnental interest, which with
Mast er pi ece Cakeshop, you know, they el evate nondi scri m nation
agai nst gays and | eshians about to the |evel of race. | nean
you know the quote, our society's cone to the recognition gays
and gay coupl es cannot be treated as social outcasts and on and
on.

Clearly, Louisvillel/Jefferson County Metro has the
di scretion to say we have a -- this is a conpelling state
interest in this comunity. So the issue becones, under
OBrien, if there's an inportant governnental interest which
woul d be in any way nmade | ess effective by not regul ating,
conpletely different fromstrict scrutiny. So if the purpose
woul d be inpeded in any way, nmade | ess effective by not
regulating, then the First Anendnent nust give way.

THE COURT: Right. So they said that the weddi ng
venue i s not speech. That just seens very anal ogous to Runsfeld
v. FAIR  You want to have a facility that rents -- where you
rent space for weddi ngs, you got to rent it to opposite-sex
coupl es and same-sex couples. Because renting enpty space is
not speech.

You want to run a | aw school where you provide space for job
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interviews, you got to -- the governnent can make you al | ow
mlitary job interviews along with nonmlitary job interviews.

The anal ogy between the Runsfeld v. FAIR case and the
weddi ng venue case seens very strong. The anal ogy between the
Runsfeld v. FAIR case and the photography case here seens | ess
strong, because we can all agree that renting a weddi ng venue is
not speech, we can all agree that renting -- or providing a
facility for a job interviewis not speech, but you two disagree
about whet her photography i s speech.

And so | think my job is to try to figure out, well, what is
phot ography nost like? 1Is it like a flag burning? 1Is it like
renting a hotel roon? 1Is it |like a custom made weddi ng cake?

Is it like -- is it like the things that the courts call speech?
And so, you know, again, is it like nusic? Is it like filns?

Is it like paintings? Is it like drawings? 1Is it |ike

scul ptures?

MR. KAPLAN. But, Your Honor, that question can't
answered in the abstract. You' d have to |ook at --

THE COURT: |s weddi ng photography like it? Yeah.

MR, KAPLAN. Well, but also these pictures, that's
where | think the rubber hits the road, because the issue is not
whet her phot ography, in general, can be artistic or if not,
gquote, unquote, artistic, expressive. The issue is what idea is
bei ng fundanental |y expressed, and is she being required by

bei ng, essentially, forced to take pictures at a gay wedding, is
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she being required to communi cate a nessage of endorsenent or
cel ebration of that?

That's where it's |like Runsfeld, because Runsfeld -- and
Runsfeld is -- the |law school didn't just have to host. They
didn't just say, "Here is a room W're out of it." Their
adm ni strative infrastructure was, to sonme degree, highjacked,
and they were required -- they becane conplicit --

THE COURT: They were allowed -- and | renenber
because | was there. They were allowed to send an e-mail to
every student saying, "W don't want the mlitary on canpus, and

we don't support the don't ask, don't tell policy."

Now, | think you would have to agree that Chel sey Nel son
will be in violation of the fairness ordinance if she said to a
gay couple, "I'll photograph your wedding, but I'm going to put

a caption on every picture that says | don't |ike what's going
on."

MR. KAPLAN. That's true. Well, | don't like -- yeah.
Well, that's a -- that's a hypothetical that's not faced here,
because it's undisputed --

THE COURT: Gay -- sane-sex narriage i s wong.

MR, KAPLAN:  She doesn't --

THE COURT: And --

MR, KAPLAN: -- put --

THE COURT: -- if that were the caption.

MR, KAPLAN:. -- words on her pictures, so this is not
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like Brush & Nib where they had to say the word "cel ebrate” over
and over, and there's many distinctions, but -- but, to your
point, she is -- | think this nay be a m sunder st andi ng.

Li ke the | aw schools in Runsfeld, which as the Court pointed
out, it wasn't their refusal to host -- to allowmlitary
recruiters to be on the | aw school canpus, and to force them on
to the undergraduate canpus that was expressing sone clear
nessage.

No third-party observer would have said, "Ckay. They've
rel egated themto the undergraduate canpus. They nust really be
agai nst don't ask, don't tell.” It was the speech that
acconpani ed --

THE COURT: But as you'll -- the Court said that the
e-mai | providing informati on about the venues was incidental to
t he nonexpressive conduct. Here, the photography is not
incidental to the photography. The photography is the
phot ogr aphy.

MR. KAPLAN. Well, but the photography is incidental
to the -- the photography is incidental to -- as you point out,
there are many different kinds of vendors that could be
classified as engaging in expressive conduct.

She is being required to take pictures at a sane-sex weddi ng
if she's asked to do so by a sanme-sex couple. She's not being
required to express any particular viewpoint about gay marri age.

That is sonething that she suggests in her conplaint, but it's
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i npl ausi bl e, because like the |aw schools in Runsfeld, if she
wants to, at the wedding, she could el bow the person next to her
and say, "You know what? |'mnot confortable with this."

THE COURT: Really? You think she could do that and
not violate the fairness ordi nance?

MR. KAPLAN. Absolutely. Your Honor --

THE COURT: |I'mnot sure that's the right readi ng of
t he fairness ordi nance.

MR KAPLAN: Well, but, Your Honor, the fairness
ordi nance requires her to offer goods and services to the public
on the sane terns and conditions she would provide themto
anybody else. It doesn't say that she has to say or do anything
el se, in particular.

So this is -- this is why the First Anendnent is inportant,

Your Honor. | mean, Louisville Metro Government can't force her
to say, "I'mhere, and |I'm happy, and | approve of gay
marriage." Absolutely not. The First Anendnent is nore robust
t han that.

So this is where there's an elenent of unreality to this,
because getting back to why are we here, in the real world,
t here woul d be a conversation that would occur where, fromthe
get-go, the people buying the service woul d understand who
they're dealing with and wouldn't hire her in the first place.
Now, if they did despite that, because they wanted to prove

a point, I nmean, they woul d get possibly what they asked for,
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which is that she wouldn't have a smle on her face. She
woul dn't be standing up when it was tinme to stand up. She
woul dn't be kneeling when it's time to kneel.

THE COURT: She might be --

MR. KAPLAN. She m ght even --

THE COURT: -- bad --

MR. KAPLAN. -- express an objection to the gay
weddi ng.

THE COURT: Yeah. She woul d be badnout hing the
weddi ng - -

MR. KAPLAN. Yeah. But that's why --

THE COURT: -- at the weddi ng.

MR. KAPLAN. -- this would never happen, that's the
poi nt, but she'd have a right to do that, absolutely. She's not
like the kids in Lee vs. Wisman where she's under sone type of
peer pressure, and she's not going to be able to articul ate her
Vi ews.

THE COURT: | have to say that | think if you are a
weddi ng phot ographer who goes to opposite-sex weddi ngs and takes
pi ctures w thout badnouthing the weddi ng, under the fairness
ordi nance, you have to be a photographer who goes to a sane-sex
weddi ng and takes pictures w thout badnouthing the weddi ng.

MR. KAPLAN: That isn't what it -- howit reads, Your
Honor. It regulates conduct only. It doesn't regul ate speech.

It requires her to provide any service that she provides to an
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opposi te-sex coupl e.
THE COURT: | nean, | understand that that
interpretation could be helpful in the short termon the
judgnent in this case, but that -- you have taken a |ot of teeth

out of the fairness ordi nance for nonexpressive conduct, and |'m
alittle -- I"'mnot -- you know, your client's -- the mayor's
not here, but I'mnot sure you would want an interpretation of
the fairness ordinance that is that toothless.

MR. KAPLAN. Well, it's really not toothless, though
because in the real world, in that situation, npbst weddi ng
phot ogr aphers woul d conport thenselves with dignity and respect
and wouldn't do that, but that doesn't mean she doesn't have a
right to express herself. | don't think there's anything that
|"ve said that would surprise anybody in Louisville Metro or
not .

We're just tal king about behavior that could possibly occur,
but given how the fairness ordi nance actually works, if a person
in her position is approached and asked to provi de weddi ng
phot ogr aphy services at a sane-sex weddi ng, and then the nornal
conversation that would take place in a pluralistic society
occurs which is, "Here's who | am W've net. Here's the type
of photographer I am it's not going to be a good fit for a
sane-sex couple.”

But if they decided to go forward, they would face the

consequences of that, which is they' ve hired soneone who's not
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happy to be there. Now, we would be specul ati ng about what
Chel sey Nel son would do in that situation. She seens |ike a
very nice person. So -- but, again, nothing in the ordi nance
requires her to participate in a religious cerenony in any way,
shape, or form

THE COURT: Let ne --

MR. KAPLAN. And | just want to enphasi ze that, that,
yeah, I"'msure the mayor would not like to think that there are

going to be gay weddi ngs happening all over town with weddi ng
phot ogr aphers naki ng a scene.

THE COURT: It's not just the photographers. |I'm
tal ki ng about every -- every vendor, not just in a wedding
context, but, again, Marriott, Burger King, stationery shops,
every -- every place that we go, you know, the car wash, and
your interpretation of the fairness ordi nance woul d say, yes,
t hey have to serve gay custoners, but they're allowed to provide
a different service to gay custoners than they are to
opposite --

MR. KAPLAN: Not a -- not a different service.
They're allowed to say what they want to say unless they're
saying, "I won't provide you with the service." That's what's
prohibited. They're allowed to speak their m nds.

You can inagi ne a restauranteur who grew up under Ji m Crow

was i nconvenienced by Title VII, felt like his nmessage was bei ng

squashed, who had to open up his restaurant to bl ack people. |
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1 don't think there's anything that would have required himto

2 have a smle on his face when bl ack custoners cone in there. O

3 | don't think there's anything that woul d have prevented him
4 fromsaying, "You know what? | don't believe in m xed-race
5 marri ages. "

6 THE COURT: You think the guy who ran dlie's

7 Bar becue, which was the civil rights -- 1964 Cvil R ghts Act
8 case on the public accommodati ons, you think the guy who ran
9 Alie' s Barbecue woul d have been all owed, under the Cvil R ghts

10 Act, to serve white custoners with a smle but serve all black

11 custoners while -- while telling them "I w sh you weren't

12 here"?

13 MR. KAPLAN. "I wi sh you weren't here" crosses the

14 line, | think, because under the -- under the unwel come cl ause,

15 conduct that's tantanpbunt to a refusal.

16 So, for exanple, if Chelsey Nelson were to say on her

17 advertisenent or website, "I believe in traditional marriage.
18 believe only in marriage between a man or a wonan, and if you
19 don't like that, don't bother showi ng up,” or, "if you don't

20 i ke that, get out of here.”

21 That does becone a violation of the publication provision
22 because she's essentially saying, "I won't serve you." But the
23 ordi nance doesn't -- | nean, perhaps they could have tried to
24 draft it in away that and if you're civil to your -- all your

25 general public custoners, you have to be equally civil to
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sane- sex custoners.
THE COURT: That's part of what you' re buying --
maybe -- | don't want to go into it, but | think that's part of

what you' re buyi ng when you buy a phot ographer is you're buying
sonmebody who -- well, you' re not buying sonebody, but you're
buyi ng the services of a photographer who will cel ebrate your
weddi ng. Help you -- help, you know --

MR. KAPLAN. That's a reasonabl e expectation but not
| egally mandated by the -- by the Metro ordi nance. So people
shoul d protect thensel ves and only hire people who vibe with
what they want to vibe at their weddi ng.

THE COURT: Let ne shift fromweddings. Let's say
that there is a freel ance phot ographer who take pictures for
Nati onal GCeographic, takes pictures of scenery, |oves the
environnent, and really feels called to use her photographic
talents to cel ebrate conservation

And then there is a website that is a clinate-change-denying
website, and they say, "W want to hire you. Go take pictures
for us." And do you think the governnent could constitutionally
fine that photographer if she says, "No, | won't take your
pi ctures"?

MR, KAPLAN. Well, in that -- | want to respond
directly to your hypo, but I think in that situation, |I've got
nmy Metro hat on, Metro enforcenent, and we're | ooking at the

metro ordinance, there isn't any -- there seemngly is no
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protected classification that is represented by that custoner
So in that case --

THE COURT: Yeah, but that -- but it's a different
hypot hetical. | nmean, that -- |'mjust saying innagine --
i magi ne there was a state | aw that said, you know, you are --
let's just say you're fined if you don't take photographs for
all-conmers, and then this situation arose. Constitutional?

MR. KAPLAN. Well, these are tough -- tough
hypot heticals. | think the first thing | would say to you is
t hat that photographer has to provide the sanme services for that
request or that she's provided to any other requestor. So if
she's ever done anything like that in the past, she'd have --
for certain, have to provide it to that custoner.

THE COURT: \What about a freelance witer? Sane --
everything el se is the sane.

MR KAPLAN: | guess --

THE COURT: Environnentalist |oves conservation
Cli mate change people -- clinmate-change-denying website wants to
hire the freelance witer to wite the text of the website.

MR, KAPLAN. W -- okay. And we're stipulating that
climte change deniers are a protected cl ass?

THE COURT: Yeah. There's a -- there's a state
statute that says, you know, freelance witers for websites have
to take all coners.

MR, KAPLAN: You know, it rem nds ne of a hypo of the
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republ i can canpaign forcing a denocratic speech witer to wite
their speeches. The speeches won't be very good. So the hypos
are a little -- there's an elenment of unreality where -- that's
why | always want to try to stay focused on the fact that who is

the protected classification, and is the refusal, can we infer

fromthat --
THE COURT: But can you answer ny hypothetical ?
MR, KAPLAN: | don't -- | don't know the answer to
that question. |If climte change deniers were afforded

protected status, such that all vendors out in the world who
they m ght ask to provide services for themare required to

provi de goods and services to themon the sane services they

provide to other nenbers of the general public, I guess | would
say, if | have to answer -- | think it's a tough hypotheti cal
If I had to answer the question, |1'd say that the speech

witer would have to provide that service to the climte change
deni ers and woul d probably not do the best job, because when
you're in a creative field, and your heart's not init, you're
not going to do as well as sonmebody who is on the sane page with
t he custoner.

THE COURT: And that -- but then --

MR. KAPLAN.  Whiich is why these hypotheticals don't --

THE COURT: | know, but that --

MR. KAPLAN. -- don't ring true.

THE COURT: But that's your -- that's your -- and that
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is aconsis -- that is a consistent answer with the position on

phot ogr aphy, and |' m guessing that your answer would be the sanme

for, again, the clinmate-denying website. 1t'd be the sane for a
freelance illustrator, a freelance conposer for, you know,
nmusic, a freelance -- | don't -- | don't even know what el se.

MR. KAPLAN. One exanple is that the thing about --

THE COURT: Wuld it be the sanme for those two?

MR. KAPLAN. Does an atheist have to -- again, | want
to have ny Metro hat on for a second. 1In all of these cases,
Metro would want to know all of the facts or with any gover nnent
authority would want to know what exactly was requested? Wat
has the vendor provided in the past? Ws it simlar? You know,
so are they willing to do something for noney in this case but
not in this case, and is that because of the protected
classification? That's really the type of inquiry that the
government, in good faith, nust do.

You can't make these broad-brush judgnents, 'cause what
you're trying to find out is is invidious discrimnation taking
pl ace, and, oftentinmes, you need the facts, but in the abstract,
| don't think those hypos are any different.

What you're tal king about, yes, is sonebody who is in a
field involving verbal skills. Some -- sone el enent of
creativity is not true, like, artistry, however you define those
terms, who is being asked to deploy that skill set by a nenber

of a protected classification.
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In those cases, those are hard cases, but | would think that
| would err on the side of saying that the service needs to be
provi ded on an equal basis, because the governnent has said, for
what ever reason -- and in the climate change situation, | can't
i magi ne they ever would, but the Governnent has said we have a
conpelling state interest in making sure this particular group
of peopl e doesn't get discrimnated against.

And so if that requires sonebody to facilitate their
nmessage, kind of like in Runsfeld, they're going to have to, in
their view, get their hands a little dirty sonehow. That does
not override -- their First Amendnent interest in avoiding that
out cone don't override the Governnent's conpelling state
interest in creating a society that's free of discrimnation.

THE COURT: Let nme turn to the plaintiffs.

MR. KAPLAN. Can | ask, Your Honor, please, on the
race is different thing, | really do feel the need to conment on
t hat .

THE COURT: Yeah. Go ahead.

MR. KAPLAN. | don't think there's any principle basis
to distinguish how conpelling is the state interest in rooting
out invidious racial discrimnation versus eval uati ng how
conpelling is a state or |local governnent's interest in
eradi cating invidious discrimnation agai nst sexual orientation.

| think you can stipulate that slavery is probably the

| argest bl em sh, noral blem sh on this society, and it had to be
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dealt with through | aws that were renmedial in nature and ensured
t hat bl ack people would not be discrimnated agai nst.

But the evil of slavery, and the trauma that this country
had to go through to start to get past that, through those
renmedial laws, it's not really evidence that other interests
articul ated by governnent entities are sonehow | esser than that,
because they don't involve race.

In fact, the experience with race in many ways paved the way

to other classifications being set up. It becane the nodel. So
| don't think -- | think because it's tough to say that it would
be -- you know they don't want to say, "Well, Bob Jones

Uni versity shoul d have been decided differently,” or any nunber
of other cases involving race.

But in the end, it's up to a legislature that's
denocratically el ected to decide what is or is not a conpelling
state interest, and the courts, including Tel escope Media G oup
and on down the line, essentially stipulate there is a
conpelling state interest here.

Sonme of these courts, though, for whatever reason, say but
it automatically falls, because we have a sincere speaker or
sincere religious belief that's going to be, in our view, in
sonme neasure of burden by that or forced to say sonething they
don't want to say.

If you wind up applying a test that involves an inportant

governnmental interest or a conpelling state interest, which
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don't think is warranted in this case, it should be rationa
basis review, but if you did, | don't think there's any
principle basis to give any |l ess weight to the need to avoid
di scrimnati on agai nst gays and | eshi ans.

THE COURT: And you said the legislature gets to
deci de what's a conpelling interest, but I think that's not what
you neant, right?

MR. KAPLAN. Well, I'msorry. The legislature gets to
make findings that Your Honor has to take at face --
essentially, at face value about the inportance of the statutory
schenme. So yes, it's the duty of the Court to decide if a
conpelling state interest has been articulated. And if -- but
perhaps |I'm wong, Your Honor, but the way | look at it, you
don't probe too much behi nd sonmeone's sincere religious beliefs.

By the sane token, if Louisville Metro has said, "W believe
this ordinance is necessary to avoid social strife, and to
preserve human dignity, and to aneliorate humliation, and to
unl eash everyone's productive capacities, and to -- for the
general welfare, that, in general, the Court's not going to
question the judgnent of a denocratically-elected body that it
is really that inportant.

And so what your -- what the Court ultimately does, though,
is decide, okay, in this case, given that we have a strong
interest here, and also a sincere religious belief that's

entitled to neutral and respectful consideration, in the case of
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areligious belief, if you' re evaluating speech, speech, does
one have to give weight to the other in a particul ar case?

THE COURT: (Okay. Let's turn to M. Scruggs again,
and, | guess, responses?

MR SCRUGGS: Sure, Your Honor. A lot of different
t hings, and quickly respond to that |last point. Under the
conpelling interest analysis, the burden, it's a high burden on
t he gover nment.

In the Playboy case, which is United States vs. Pl ayboy
Entertai nment Group, the legislature put forth a 10, 000- page
record to try to establish its conpelling interest, and the
Court analyzed that and didn't just accept it at face val ue and
sai d nere anecdotes and supposition is not enough.

So there's a long history of the Governnent refusing just to
defer, under the conpelling interest analysis, to statenents
made by the legislative body. | nean, these are fundanental
constitutional rights at stake.

| do want to back up. There are a couple points. | do
agree with ny colleague that it is, in sone sense, a Hurley
versus Runsfeld. The points that | do want to | eave the Court
is we do think Hurley controls, and that Hurley provides the
right balance in this situation, and, in fact, Your Honor, I
encourage the Court, if you go back and read the briefs that
were put forth before the Suprene Court, you get a sense of deja

vu, in fact, because it's really the exact sane argunents.
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That in that situation, the LGBTQ group was arguing we're
regul ati ng conduct and not speech. They invoked O Brien and
said it's only an incidental burden, and, in fact, that's what
the lower courts in Hurley adopted. They adopted the O Brien
test to say it's only incidental burden here. You have thrown
yoursel f open to the public, and, therefore, you have to
serve everyone, allow access to everyone.

But the Suprenme Court, obviously, rejected those argunents
and said, as you noted before, when you nmake speech itself the
publ i c accomobdation, it conpels speech.

THE COURT: O Brien was burning a draft card. Wy is
burning a draft card not speech, but burning a flag is speech?
MR SCRUGGS: Well, Your Honor, | think that
situation, the analysis, in a sense, was the sane in the sense
of it was first anal yzi ng what was happening and said, "Is this

expressi ve conduct or not," and it views those events as a
whol e.

Qur argument is not whether there is expressive conduct. W
ki nd of view photography as pure speech. It's like a book or a
filmthat you can -- as the Eighth Grcuit said, you can break
those up into constituent acts, you know, typing the letters on
the page or witing the words, but you need to focus on the
final product, right? And if the final product is expressive,

those events |leading up to the creation of the product are

inherently tied together. That's what nunerous court -- and --
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THE COURT: There's a little bit of your test that
sounds |ike the nore expensive sonething is, the nore it counts
as speech. | mean, going back to all the weddi ng hypot heti cal s.
Li ke, is that unfair?

MR SCRUGGS: Well, Your Honor, | don't think it's
required. | think you could argue it's illumnating, in the
sense of, you know, there is the kind of practical reality of
why does someone go to a phot ographer, a professional
phot ogr apher to photograph their wedding? They're hiring them
for their skills to express their -- a nessage versus sonmeone
just off the street doing a selfie.

SO -- but | don't think it's necessarily required. | nean,
sonmeone can speak through phot ography whether they're being paid
alot or alittle, but I think it's just a practical reality of
this person is being sought out to pay for their artistic
capabilities and skills. | think what that shows is precisely
the reason they' re being sought out is because of their
capability to express that artistic nmessage.

| do want to go back to kind of the Hurley versus Runsfeld
poi nt, Your Honor. So Hurley, the nessage, in many respects,
wal king in a parade is nore |ike conduct than photography,
right? There's a lot nore con -- photography is nmuch nore
speechy than 20,000 peopl e narching.

So in that respect, | think it's -- in this case, as has

been earlier, easier than Hurl ey, because the Suprene Court and
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the Sixth Grcuit have held nunerous tines that photographs are
speech, and they're inherently expressive.
THE COURT: Let nme interrupt just while I"'mon it.
M. Kaplan, what's the nmessage of the St. Patrick's Day parade?
MR. KAPLAN. Well, you know, the opinion of the Court

admtted of the fact that there isn't, necessarily, one distinct
nmessage, it's kind of an amal gam because a parade is nade up of
units, but there's sort of a fundanental coherence, in theory,
and the parade organi zers are gathering together different
units, that they think that the whole will be greater than the
sumof its parts, and it's a vision of this is what it neans to
be Irish Arerican in Boston. That this is what we believe it's
about. It's -- and nmaybe there's an elenent of patriotism and
maybe there is an elenent of pride and being a part of the
bi rt hpl ace of denobcrac -- or of the revolution.

And -- but the fundanental nessage is this is who we are.
And so you can see why if you're already engaging in that
conduct, and this kind of a foreign body is trying to infiltrate
what you're trying to do, that that does offend the First
Arendnent, and it was a unani nous opinion that was clearly
correctly decided that that would alter your nessage.

That's where | have a probl em understanding howit's
anal ogous to this case, because Chel sey Nel son's not being
forced to alter her nessage. | nean, she can be out there at

all tinmes before -- before and after the event, and, perhaps,
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during, expressing her views about traditional marriage. No
one's trying to highjack what she is doing and infiltrate it
with a gay rights or same-sex --

THE COURT: Ckay.

MR. KAPLAN. -- narriage.

THE COURT: What do you -- what do you say to that,
M. Scruggs, that -- the nmessage of the parade, | think it was
well put, is this is who we are. The wedding's nessage is the
nmessage of the couple, and, you know, you're not -- it's not
Chel sey Nel son's nessage that day. |It's not about her.

MR. SCRUGGS: Absolutely. So I just think of
Tornillo. No one thinks that, necessarily, the newspaper
endorses the op-ed witten by sonmeone el se under soneone el se's
nanme, but -- well, maybe, unless --

THE COURT: If you follow the news recently, but --

MR. SCRUGGS: Yes, Your Honor. There are probably
sone rare exanples --

THE COURT:  Sure.

MR. SCRUGGS: -- or exceptions to that, but, generally
speaking, Tornillo, Pacific Gas & Electric, Woley all really
kind of rejected this core argunent that, you know, you're
speaki ng on behal f of soneone else. Even Riley. R ley involved
fundrai sers who are paid to speak sonebody el se's nessage. The
Court there said you can't conpel themto speak, in that case

you know, the governnent's nessage, even though they are
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speaki ng on behal f of soneone el se.

Qur fundanental argunment, Your Honor, is that it is Chel sey
Nel son's speech. She creates it. She nmakes it. There's no
comm ssi on speech exception to the First Arendnment, you know,
for -- the Governnent can't conpel soneone to ghostwite a book
for soneone el se.

THE COURT: Well, he says -- he says they can. You
can conpel a denocratic speechwiter to wite speeches for a
republ i can.

MR. SCRUGGS: And | think -- | think that's absolutely
wong, and I would say it's not even that far of a hypothetical.
There are nunerous jurisdictions in the Sixth Grcuit that nake
political belief a protected cl ass.

So -- and | think it -- and that's why it conflicts with
Hurley. It conflicts with the Sixth Crcuit cases involving
newspapers saying that you can't apply the 1866 Cvil Rights Act
to conpel a newspaper to publish an op-ed that the newspaper
di sagrees wth.

And so we think that, again, along those other |ines of
cases that say when, you know, M chelangelo was hired to draw
the Sistine Chapel ceiling by the Pope, whose speech is it?
Vll, | guess, in sonme sense, you can say it's the Pope's
speech, he paid for it, but I think we would give a little bit
of leeway to Mchel angelo there too. | think --

THE COURT: What about the selfie of me with the
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Eiffel Tower behind ne, speech or not speech?

MR, SCRUGGS: Your Honor, ny lean is to create -- is
to say that all photographs are speech, 'cause that's what the
courts seemto indicate. You know, | think we could cone up
with some no artistic skill whatsoever done, just click the
button. That m ght be an extrene case.

THE COURT: Sounds |i ke ny photographs.

MR SCRUGGS: That -- what was that, Your Honor? |'m
sorry.

THE COURT: It's okay.

MR. SCRUGGS: That, you know, given the record we have
here is all of the facts are undisputed, in the sense that
they' re not disputed, right? And it said -- we've articul ated
in extrene detail. W' ve provided photographs. W' ve expl ai ned
M ss Nel son's phot ographi c process and artistic skill. | think
this falls fairly in the scope of what protected expression is.

| want to turn really quick to Runsfeld. Now, Your Honor
Runsfeld would be like this case if they applied the equal
access law to say, "Look, you're teaching a class criticizing
the don't ask, don't tell policy. Therefore, you ve got to
teach a class, you know, defending that policy." R ght?

That it would be an attenpt by the governnent to conply --
to apply that equal access |law to speech itself, in that case,
teachi ng, versus, as you know, the roons are different, because

that's not expressive, and | think, actually, we've all agreed,
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we' ve had sone -- a bit of consensus to say that e-mails were
adj acent or incidental to the content that they can require.

You know, again, to make the scenario, Mss Nelson is not
hosti ng a sane-sex wedding in her house or a venue. Like, so,
therefore, she can't be required to photograph or send out
e-mai |l s adjacent to that.

Again, to draw the anal ogy back to Hurley -- or back to
Runsfel d, Runsfeld would be |like this case if the school stopped
hosting all recruiters, and then the Governnent turned around
and said, "You' ve got to send out an e-nmail pronoting the don't
ask, don't tell policy.” | think these are just separate
situations.

But, again, the two points that we just want to | eave the
court with is Hurley controls, and Hurley is the right bal ance,
and Hurley's exactly the right bal ance, because, Your Honor, it
protects speakers, but it doesn't stop the Governnent from
stoppi ng actual status discrimnation, as all the hypos we' ve
tal ked to before.

And one issue that we have not addressed is | think any
argunent the Governnent has about its interest in conpelling
Chel sey can't succeed when they have an exception regardi ng sex
di scrimnation, allow ng nost businesses to engage in sex
di scrim nati on.

Well, if that's true, what basis can the Court -- or can

Louisville have to say that -- to force Mss Nelson just to
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convey a nessage she disagrees with? So | think that exception
in the law underm nes any interest that the city puts forth.

So that's really the major things that | want to | eave the
Court with is those two points about Hurley's inportance and
Hurl ey' s bal ance.

THE COURT: W haven't -- we haven't -- it's hard to
i magi ne there is anything we haven't tal ked about yet, but there
is at least one thing that comes to mnd. You have an
est abl i shnment cl ause cl aim

| would think if you get a prelimnary injunction on
Louisville can't fine -- Louisville can't -- Louisville can't
make Chel sey Nel son photograph a gay weddi ng, then you don't
need an injunction that says Louisville can't nmake her attend a
gay weddi ng. Because she is a weddi ng phot ographer, there's no
reason for her to be at a wedding other than to photograph it.
| nmean, weddings are private events.

MR. SCRUGGS: That's correct, Your Honor. They're
alternative argunents.

THE COURT: Ckay. | don't know that | think just
attendi ng sonething while -- being present while sonething is
said neans you're endorsing it.

MR. SCRUGGS: Well, Your Honor, | think there are a
few situations cone to mnd. Qoviously, Lee versus Wi snman, but
there is actually a fair anmount --

THE COURT: You're defending -- you're -- ADF is using
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the majority opinion in Lee v. Wisnman as part of its argunent?

MR. SCRUGGS: Well, Your Honor, always -- | think the
situation is easier than Lee versus Wi sman, because in Lee,
they were not actually required to be there.

So what -- this case is simlar, | think, if you | ook at the
caselaw, is you could inmagi ne scenari os in governnent enpl oyees
required to attend events where there's prosel ytization, and
courts have said no, you can't conpel sonmeone to do that. That
woul d be our primary argunment with that.

And that actually fits with the original neaning of the
establ i shnent clause. M chael MConnell's done a |ot of work
and has said that one of the original points and origi nal
meani ngs is you can't force soneone to attend a religious event.
A church cerenony, for exanple. So | think that that origina
meani ng of the establishnent clause is relevant in that sense.

THE COURT: The distinction you draw between status
and -- status and nessage, | think, is a sonetines hard one. |
think your -- | think the defendants would say -- they would
criticize it nore harshly. The status versus nessage line is

i npossible to draw. Can you defend it?

MR, SCRUGGS: | think -- sure. Absolutely. And,
obviously, | think it's a line that mght be hard in certain
situations, but it's a vital line, because it does allow that

bal ance, and | think it is possible to draw it, because courts

have drawn it repeatedly.
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We'd note the Brush & Nib decision. 1'd also point the
Court, a nutually interesting case even pre Hurley, was that
Wrl d Peace Movenent case fromthe U ah Suprenme Court invol ving
the religious newspaper who didn't want to publish this
religious ad froma group, because it violated the
newspaper's -- | think the newspaper's owned by a Mornon group.
Even, maybe, the Mornon church, | think.

And they didn't want to publish this ad, and there they were
sued under the public accommobdation |law, and in that situation,
the Court -- the Utah Suprene Court said this |aw doesn't even
apply. Kind of -- it's not a status-based denial, but it's
based on the nessage conveyed in the advertisenent. That they
woul d serve other people fromthat religious group, they would
publ i sh ot her advertisenents and hotbeds fromthat religious
group, but not just this particular one because of the nessage
it conveyed.

So | think we have to hold that distinction. O herw se,

you're going to get into some very difficult scenarios, | think,
really both ways. Sone of the scenar -- sonme of the hypos we've
put forth already, | think we've described al ready.

In many ways, |'d point the Court to Justice's Gorsuch --
his concurring opinion in Masterpiece. | think our nessage

status distinction is sonmewhat simlar to his distinction that
he draws between ki nd of foreseeabl e consequences and

unf or eseeabl e cause versus consequence, and he notes that that's
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aline the law often draws.

And, in fact, 1'd say, Your Honor, that that's a line that |
think the statutes require to be drawn on a statutory |evel.
We're just asking the Court to also nmake sure to draw it on the
constitutional |evel, much as, again, the Court did in Hurley.
It drew that distinction there too.

THE COURT: Wuld you agree -- sorry. Wuld you agree
with some of the -- | don't knowif | want to call it
conventi onal wi sdom but frequently-expressed analysis, in the
wake of the |ast Suprene Court term that the Court, over the
course of a decade, and maybe this termnore than ever, has nade
cl ear that sane-sex marriage, yes; accommobdations, yes; Wndsor,
yes; oergefell, yes; Bostock, yes; and at the sanme tine, we're
carving out a robust protection for religious |liberty?

Justice Gnsburg this term in dissent, accused the majority
of protecting a religious liberty to the nth degree. 1Is that --
and I'ma |l ower court judge who goes where the Suprene Court
precedence lead. Is that where | amto be |ed?

MR. SCRUGGS: Well, Your Honor, I'malways a bit
hesitant to give broad pronouncenents. | think there is that
trend that you're seeing in the sense of is the Governnent
infringing on sonebody? |s the Governnent acting -- you know,
this is not a situation where Mss Nelson is preventing someone
fromgetting married, in the sense of they're not -- she's not

acting like the governnment, right? She's not the w thhol der or
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determ ner of who can marry and who can't.

| think the trend that I would point the Court to is not
just a religious liberty trend, but it's a trend that
comment ari es have noted on, it's the trend to protect free
speech. That the Roberts court has been quite protective of
free speech, not just in the religious |iberty context, but also
not being able to -- just ook at the NI FLA decision. Look at
t he Janus decision. That it's quite concerned when the
Governnment cones in and says, "You' ve got to speak a particul ar
nmessage. "

| think that's one of the primary trends we want to focus

the Court on, because it makes this case, | think, fall -- fall
into the -- fall into place.

THE COURT: Ckay. 1'mgoing to ask a |ast question or
two and give the -- of the city and give the city the |last word.

Anyt hing el se before | do?

MR. SCRUGGS: MW last word, Your Honor, is just it is
a controversial topic, we fully admt that, and there are people
of good faith on both sides, we admt that, but, Your Honor, we
think that the freedomto speak -- control what you say
transcends this particular case and this particul ar debate, and
that freedom should stick with the speakers and not gover nnment
of ficials.

THE COURT: Okay. Thanks, M. Scruggs. M. Kaplan

|"mgoing to read an (bergefell quote, and you tell ne what |I'm
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supposed to do with it, and then I'll give you a chance to add
anything el se that you want before we adjourn.

So this was in the majority opinion by Justice Kennedy
joined by Justices G nshurg, Breyer, Sotomayor, and Kagan. And
the Court said, "It nust be enphasized that religions, and those
who adhere to religious doctrines, may continue to advocate with
ut nost, sincere conviction that, by divine precepts, sane-sex
marri age shoul d not be condoned.

The First Amendnent ensures that religious organizations and
persons are given proper protection as they seek to teach the
principles that are so fulfilling and central to their lives and
faiths and to their own deep aspirations to continue the famly
structure they have long revered. The sane is true for those
who oppose same-sex marriage for other reasons.

In turn, those who believe all ow ng sane-sex nmarriage is
proper or, indeed, essential, whether as a matter of religious
convi ction or secular belief, may engage those who disagree with
their view in an open and searching debate."

Over to you.

MR. KAPLAN:. That's well said. | don't see anything
to disagree with. M response to that would be that --

THE COURT: | nmean, maybe |'Il ask a nore pointed
guestion. That's not the way the Court tal ks about opponents of
interracial marriage.

MR KAPLAN: Well, the Court hasn't had to tal k about
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opponents of that for some long period of time. W are in a
different era now. The, you know, folks who didn't believe in
m xed-race marriages are nuch quieter now than they used to be.

It would be erroneous to suggest that sonebody |ike Mss
Nel son, who has the views that she has, should be viewed in the
same way as sonebody who opposed m xed-race narri age

So the position of Metro is not to build up any type of
equi val ence there or to cast aspersions and say that you're as
bad as a racist if you believe in traditional marriage. That's
not a position that we need to endorse here.

M ss Nelson, as | started fromthe get-go, and it's Justice
Kennedy's formul ation, she is entitled to neutral and respectful
consi deration of her opinions, and I amnot a constitutional |aw
expert. M reading of the case is that what's being carved out
or at |l east what | expect to be carved out, at a mninum is a
pl ace for free speech and -- by people with sincere religious
beliefs. W haven't tal ked nuch about free exercise today, but
there is simlarity there.

Fol ks have to be able to live according to their religious
bel i efs and not be subject to undue interference or coercion
fromthe governnent or not be able to comunicate their views to
society. But on the flip side of that -- so, at a mninmm what
you see in the cases right now is an absolute rul e agai nst
targeting.

Starting with Lukum Babalu and going up to the present,
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it's absolutely inappropriate to -- and unlawful, under the
constitution, to target a person because of what they believe,
because of what they say or to require themto state any nessage
with which they disagree. So -- particularly if it's the
Governnent, like in the Barnette case and Wol ey vs. Mynard.

So that's really where I would like to plant ny flag is, for
starters, no one's being singled out. The purpose of the
ordi nance, on its face, is not to oppress anybody. The effect
of it, though, however, is to inconveni ence sonebody who
di sagrees with sane-sex marriage but is asked -- and | think
this is unlikely, but asked to take pictures at one.

She's got to do it, because as the Court said in Masterpiece
Theater, if it cones down to it, |I think the counterpart that --
t he quote you read, our society has cone to the recognition that
gay persons and gay coupl es cannot be treated as social outcasts
or as inferior in dignity and worth.

For that reason, the laws in the constitution can and, in
some i nstances, must protect themin the exercise of their civil
rights. The exercise of their freedomon ternms equal to others
must be given great weight and respect by the courts.

So how do we reconcile these two things? 1In this instance,
all that Metro is asking is that any nerchant who offers their
goods and services to the general public has to offer their
package of services to these various protected classifications

on the sane terns that they would offer to sonmeone who doesn't
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bel ong to one of those classifications.

We coul d take about hypos all day long, and they're peril ous
to tal k about, because they're stripped-down nodels that don't
reflect reality, but here what we've got is a nmandate that she
engage in conduct. She is not told howto do the conduct. She
is not in any way prohibited fromsaying or doing anything in
conjunction with performng the service, except she can't say
after the wedding is over, "lI'mnever going to do this again.”
That's the one thing that she's prohibited fromsaying, and it's
entirely lawful if the accommodati ons provision's itself |awful.

So we woul d suggest to Your Honor that after reading
Runsfel d and Hurley and the other rel ated precedence, that the
Court should cone to the conclusion that Louisville/Jefferson
County is within its power to regulate the conduct of an
i ndi vidual working for hire to take pictures, even at an event
that m ght nake her unconfortable, should she be asked to do
that, and that -- that that should not be treated as equival ent
to the situation in Barnette, Woley vs. Maynard or even
Tornillo or Pacific Gas, which didn't involve direct
gover nnent - mandat ed nessages be nout hed, but did require soneone
who is in the process of speaking to basically host a
contradi ctory nessage.

VWhat M ss Nelson is being asked to do is just to take
pictures at the wedding. |Is it -- does it have creative

el ements? Does it require technical skill? Sure. But it's not
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i nherently expressive. And none of these pictures that | have,
and | printed out many, many yesterday, nobody woul d | ook at
these and say, if they had two people of the sane gender in them
i nstead of opposite sex, that this photographer really nust
support sane-sex nharriage.

| gather fromthe plaintiff that's what she feels |like she's
being required to do, but I think the Court can | ook behind that
and ask what's objectively reasonabl e.

What' s obj ectively reasonable for soneone to infer froma
picture, when a picture is subject to so many, many different
interpretations, is she really being asked by being asked to
attend, not participate in, attend a gay weddi ng and take
pictures, is the governnment really conpelling her to express
support for that?

| don't believe the factual record or combn sense supports
that conclusion, and it would be a change in the |aw or at | east
new -- a new -- new precedent were the Suprene Court ever to say
t hat nondi scrim nation | aws should be evaluated in that fashion.
When they're not targeting speech, when they' re not targeting
religion, when, sinply, they're effect is to require people,
fromtine to tine, who are selling their goods and services to
the general public, to sell services in a context that nmakes
t hem feel unconfortable.

Because even if that's required by the constitution, and the

conpelling state interest or inportant governnental interest if
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you're applying OBrien or just rational basis review which we
think is what applies here under Runsfeld, Chel sey Nel son
absolutely remains free and unfettered to express her views of
traditional marriage at any other point in tinme, and the
government cannot meke her host anybody's nessage.

They cannot make her put up signs at her hone or on her
busi ness that support pride or say that opposite-sex marria --
or I"'msorry. Sane-sex marriage is ordai ned by God. She
mai nt ai ns absolute freedomin every other part of her life to
speak the nessage that she believes in her owmn in her office.

And so, in the end, this encroachnment on her rights, if it
even is that, encroachnment of expression is not sonething that
the Court should find outweighs what is an absolutely conpelling
state interest in continuing the march toward equality that this
country has been on in nmaking sure that everybody has equal
access to goods and services and doesn't have to suffer the
hum | iation of being turned down sinply because of the
classification they belong to.

And | woul d just suggest, as a final statenent, this is a
coll ateral point, but on the status versus class -- class versus
nmessage distinction that is sonetinmes difficult, I think
Law ence v. Texas provides as good of a way of dealing with that
as any other opinion, which just sinply | ooks at the
correl ation.

| f everybody who's asking for sanme-sex weddi ng services, you
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know, they're all going to be gay, with very rare exceptions.

So if you are saying no to a gay weddi ng because you object to
same-sex nmarriages, you are actually discrimnating on the basis
of sexual orientation, sinply because no one else is going to be
asking for the service to any reasonabl e degree.

Correlation is going to be very, very tight, and that's a
good way to evaluate sone of these hypotheticals is to ask
yoursel f, okay, and we could take real protected
classifications. W' s asking for the service? Wat class do
they belong to, and is the nessage that they are pronoting or
asking the service provider to pronote, is that highly
correlated with a protected cl assification?

| think a lot of those hypos start to fall away once you
start viewing it through that I ens, and you realize that this
isn't really as hard in the real world as we m ght think

So Metro appreciates Your Honor's consideration. If you
have any questions about the free exercise part of their
argunment, we'd be happy to address those, but it sounded |ike
Your Honor was nore focused on the speech issues, which we did
view as the nore -- nore difficult issues than as conpared wth
the establishnment clause for free exercise argunents that were
made.

THE COURT: Very good. M. Kaplan, M. Scruggs,
M. -- M. Scruggs, M. Neihart, thank you all for the briefing,

the argunents, and | appreciate it. Al right. W're
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adj our ned.

(Proceedi ngs concluded at 12:36 p.m)

CERTI FI CATE

| CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM
THE RECORD OF PROCEEDI NGS | N THE ABOVE- ENTI TLED MATTER

s/ Rebecca S. Boyd 9-21-2020
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