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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER

JACKSON,
Plaintiff,
V.
WEST VIRGINIA STATE BOARD OF Civil Action No. 2:21-cv-00316
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST VIRGINIA Hon. Joseph R. Goodwin

SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,

and
LAINEY ARMISTEAD,

Defendant-Intervenor.

EXPERT REPORT AND DECLARATION OF
JOSHUA D. SAFER, MD, FACP, FACE

1. I have been retained by counsel for Plaintiffs as an expert in connection with the
above-captioned litigation.

2. The purpose of this expert report and declaration is to offer my expert opinion on:
(1) relevant medical and scientific background regarding gender identity and the attempted
regulation of transgender women playing women’s sports, including the Endocrine Society’s
Guidelines for providing gender-affirming care to transgender people; (2) the policies of athletic
organizations regarding the participation of transgender women in women’s sports, the

difficulties that have arisen when athletic associations have attempted to define a person’s sex,
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and the relationship of these policies to the scholastic context; and (3) whether there is any
medical justification for West Virginia’s exclusion of transgender women and girls from school
sports, including whether the available scientific evidence supports West Virginia’s assertion that
“classification of athletic teams according to” an “individual’s reproductive biology and genetics
at birth sex” “is necessary to promote equal athletic opportunities for the female sex.”

3. I have knowledge of the matters stated in this expert report and declaration and
have collected and cite to relevant literature concerning the issues that arise in this litigation in
the body of this declaration and in the attached bibliography.

4. In preparing this expert report and declaration, I relied on my scientific education
and training, my research experience, and my knowledge of the scientific literature in the
pertinent fields. The materials I have relied upon in preparing this declaration are the same types
of materials that experts in my field of study regularly rely upon when forming opinions on the
subject. I may wish to supplement these opinions or the bases for them as a result of new
scientific research or publications or in response to statements and issues that may arise in my
area of expertise.

PROFESSIONAL BACKGROUND

5. I am a Staff Physician in the Endocrinology Division of the Department of
Medicine at the Mount Sinai Hospital and Mount Sinai Beth Israel Medical Center in New York,
NY. I serve as Executive Director of the Center for Transgender Medicine and Surgery at Mount
Sinai. I also hold an academic appointment as Professor of Medicine in Mount Sinai’s Icahn
School of Medicine. A true and correct copy of my CV is attached hereto as Exhibit A.

6. I have been Board Certified in Endocrinology, Diabetes and Metabolism by the

American Board of Internal Medicine since 1997.
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7. I graduated from the University of Wisconsin in Madison with a Bachelor of
Science degree in 1986. I earned my Doctor of Medicine degree from the University of
Wisconsin in 1990. I completed intern and resident training at Mount Sinai School of Medicine,
Beth Israel Medical Center in New York, New York from 1990 to 1993. From 1993 to 1994, 1
was a Clinical Fellow in Endocrinology at Harvard Medical School and Beth Israel Deaconess
Medical Center in Boston, Massachusetts. | stayed at the same institution, serving as a Clinical
and Research Fellow in Endocrinology under Fredric Wondisford, from 1994 to 1996.

8. Since 1997, I have evaluated and treated patients along with conducting research
in endocrinology. Since 2004, my patient care and research has been focused on the
medicine/science specific to transgender people. I have led several other programs either in
transgender medicine or in general endocrinology. In particular, I served as the Medical Director
of the Center for Transgender Medicine and Surgery, Boston Medical Center, Boston, MA
(2016-2018); as the Director of Medical Education, Endocrinology Section, Boston University
School of Medicine, Boston, MA (2007-2018); as the Program Director for Endocrinology
Fellowship Training, Boston University Medical Center, Boston, MA (2007-2018); and as
Director of the Thyroid Clinic, Boston Medical Center, Boston, MA (1999-2003).

0. I have authored or coauthored over 100 peer-reviewed papers including many
critical reviews; textbook chapters; and case reports in endocrinology and transgender medicine.

10. Among my publications are the latest review of transgender medicine in the New
England Journal of Medicine and the latest review of transgender medicine in the Annals of
Internal Medicine. See Safer JD, Tangpricha V. Care of transgender persons. N Engl J Med
2019; 381:2451-2460; Safer JD, Tangpricha V. Care of the transgender patient. Ann Intern Med

2019; 171:ITCI-ITC16. I am also a co-author of the sections of UpToDate that relate to gender-
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affirming hormone treatment for transgender people. UpToDate is an evidence-based, physician
authored, on-line medical guide and is currently the most widely used such guide among medical
providers.

11. I was the inaugural President of the United States Professional Association for
Transgender Health (“USPATH?”). I have served in several other leadership roles in professional
societies related to endocrinology and transgender health. These societies include the Alliance of
Academic Internal Medicine, the American College of Physicians Council of Subspecialty
Societies, the American Board of Internal Medicine, the Association of Program Directors in
Endocrinology and Metabolism, and the American Thyroid Association.

12. Since 2014, I have held various roles as a member of the World Professional
Association for Transgender Health (“WPATH”), the leading international organization focused
on transgender health care. WPATH has approximately 2,000 members throughout the world and
is comprised of physicians, psychiatrists, psychologists, social workers, surgeons, and other
health professionals who specialize in health care for transgender people. From 2016 to the
present, I have served on the Writing Committee for Standards of Care for the Health of
Transsexual, Transgender, and Gender Nonconforming People.

13. I have served in various roles as a member of the Endocrine Society since 2014. 1
served on a nine-expert Task Force to develop the Endocrine Treatment of Transgender Persons
Clinical Practice Guideline from 2014 to 2017. The experts on the Task Force which included
me, a methodologist, and a medical writer co-authored the “Endocrine Treatment of Gender-
Dysphoria/Gender Incongruent Persons: An Endocrine Society Clinical Practice Guideline,”
(“Endocrine Society Guidelines™), available at

https://academic.oup.com/jcem/article/102/11/3869/4157558.
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14. I have served as a Transgender Medicine Guidelines Drafting Group Member for
the International Olympic Committee (“IOC”) since 2017.

15. Since 2019, I have also served as a drafting group member of the transgender
medical guidelines of World Athletics, formerly known as the International Amateur Athletic
Federation (“IAAF”).

16. I have not previously testified as an expert witness in either deposition or at trial. |
am being compensated at an hourly rate of $250 per hour for preparation of expert declarations
and reports, and $400 per hour for time spent preparing for or giving deposition or trial
testimony. My compensation does not depend on the outcome of this litigation, the opinions I
express, or the testimony I provide.

RELEVANT MEDICAL AND SCIENTIFIC BACKGROUND

17. “Gender identity” is the medical term for a person’s internal, innate sense of
belonging to a particular sex. See Endocrine Society Guidelines, Tbl.1 and Safer JD, Tangpricha
V. Care of transgender persons. N Engl J Med 2019; 381:2451-2460, Tbl.1.

18. Although the detailed mechanisms are unknown, there is a medical consensus that
there is a significant biologic component underlying gender identity. Safer JD, Tangpricha V.
Care of transgender persons. N Engl J Med 2019; 381:2451-2460; Safer JD, Tangpricha V. Care
of the transgender patient. Ann Intern Med 2019; 171:1TC1-ITC16. A person’s gender identity is
durable and cannot be changed by medical intervention.

99 ¢¢

19. The terms “gender identity,” “gender roles,” and “gender expression” refer to
different things.

20. Gender roles are behaviors, attitudes, and personality traits that a society (in a

given culture and historical period) designates as masculine or feminine and/or that society
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associates with or considers typical of the social role of men or women. See Endocrine Society
Guidelines Tbl.1. The convention that girls wear pink and have longer hair, or that boys wear
blue and have shorter hair, are examples of socially constructed gender roles from a particular
culture and historical period.

21. By contrast, “gender identity” does not refer to a set of socially contingent
behaviors, attitudes, or personality traits that a society designates as masculine or feminine. It is
an internal and largely biological phenomenon.

22. Gender expression is how a person communicates gender identity both internally
and to others. See Safer JD, Tangpricha V. Care of transgender persons. N Engl J Med 2019;
381:2451-2460, Tbl.1. For example, a person with a female gender identity might express her
identity through typically feminine outward expressions of gender roles like wearing longer hair
or more typically feminine clothing.

23. The phrase “biological sex” is an imprecise term that can cause confusion. A
person’s sex encompasses the sum of several different biological attributes, including sex
chromosomes, certain genes, gonads, sex hormone levels, internal and external genitalia, other
secondary sex characteristics, and gender identity. Those attributes are not always aligned in the
same direction. See Endocrine Society Guidelines; Safer JD, Tangpricha V. Care of transgender
persons. N Engl J Med 2019; 381:2451-2460.

24, Before puberty, boys and girls typically have the same levels of circulating
testosterone. After puberty, the typical range of circulating testosterone for non-transgender
women is similar to before puberty (<1.7 nmol/L), and the typical range of circulating
testosterone for non-transgender men is 9.4-35 nmol/L. See Endocrine Society Guidelines (p

3888) and Safer JD, Tangpricha V. Care of transgender persons. N Engl J Med 2019.
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25. Before puberty, age-grade competitive sports records show minimal or no
differences in athletic performance between non-transgender boys and non-transgender girls
before puberty. But after puberty, non-transgender boys and men as a group have better average
performance outcomes in most athletic competitions when compared to non-transgender girls
and women as a group. Based on current research comparing non-transgender boys and men with
non-transgender girls and women before, during, and after puberty, the primary known
biological driver of these average group differences is testosterone starting at puberty, and not
reproductive biology or genetics. See Handelsman DJ, et al. Circulating testosterone as the
hormonal basis of sex differences in athletic performance. Endocrine Reviews 2018; 39:803—829,
(p 820) (summarizing evidence rejecting hypothesis that physiological characteristics are driven
by Y chromosome).

26. Although there are ranges of testosterone that are considered typical for non-
transgender men and women, many non-transgender women have testosterone levels outside the
typical range.

a. Approximately 6% to 10% of women have a condition called polycystic ovary
syndrome (PCOS), which can raise women'’s testosterone levels up to 4.8 nmol/L.

b. Some elite female athletes have “46,XY DSDs,” a group of conditions where
individuals have XY chromosomes but are born with typically female external genitalia
and assigned a female sex at birth. Among individuals with 46,XY DSD some may have
inactive testosterone receptors (a syndrome called “complete androgen insensitivity
syndrome, CAIS”’) which means they don’t respond to testosterone despite very high

levels. Usually, these individuals have female gender identity and have external genitalia
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that are typically female. They do not develop the physical characteristics associated with
typical male puberty.

c. Other individuals with 46,XY DSD may have responsive testosterone
receptors. These individuals may have female gender identity but at puberty they may start
to develop higher levels of testosterone along with secondary sex characteristics that are
typically masculine.

WORLD ATHLETICS POLICIES FOR WOMEN WITH HYPERANDROGENISM AND
WOMEN WHO ARE TRANSGENDER

27.  World Athletics is the international governing body for the sport of track-and-
field athletics. Beginning in 2011, World Athletics (then known as IAAF) began requiring that
women with elevated levels of circulating testosterone lower their levels of testosterone below a
threshold amount in order to compete in elite international women’s sports competitions. Under
the 2011 regulations, women with hyperandrogenemia (defined as serum testosterone levels
above the normal range) were allowed to compete only if they demonstrated that they had
testosterone levels below 10 nmol/L or that they had CAIS, preventing their bodies from
responding to testosterone. !

28.  In 2018 the IAAF issued revised regulations lowering the maximum testosterone
threshold to 5 nmol/L.? The revised regulations were upheld by the Court of Arbitration for Sport

(“CAS™) in 2019.

' A copy of the 2011 regulation is available at
https://www.bmj.com/sites/default/files/response_attachments/2014/06/IAAF%20Regulations%2
O(Final)-AMG-30.04.2011.pdf
2 A copy of the 2018 regulations is available at
https://www.iaaf.org/download/download?filename=£fd2923ad-992f-4e43-9a70-
78789d390113.pdf&urlslug=IAAF%20Eligibility%20Regulations%20for%20the%20Female%2
0Classification%20%5B Athletes%20with%20Differences%200f%20Sex%20Development%SD
%201n%20force%20as%20from%208%20May%202019
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29. In 2019, the IAAF adopted regulations allowing women who are transgender to
participate in elite international women’s sports competitions if their total testosterone level in
serum is beneath a particular threshold for at least one year before competition. The IAAF set the
threshold at 5 nmol/L, which was the same threshold set by the IAAF’s 2018 regulations for non-
transgender women with hyperandrogenism that had been upheld by the CAS when contested.?

30. The TAAF rules are consistent with the Endocrine Society Guidelines for the
treatment of women who are transgender, which recommend that hormone therapy target
circulating testosterone levels to a typical female range at or below 1.7 nmol/L (Endocrine
Society Guidelines, p. 3887) and with the study of testosterone levels achieved in practice by
medically treated women who are transgender (Liang JJ, et al. Testosterone levels achieved by
medically treated transgender women in a United States endocrinology clinic cohort. Endocrine
Practice 2018; 24:135-142).

INTERNATIONAL OLYMPIC COMMITTEE POLICIES FOR
WOMEN WHO ARE TRANSGENDER

31.  Formal eligibility rules for the participation of transgender women in the
Olympics were published in 2003. The 2003 rules required that transgender women athletes
could compete in women’s events only if they had genital surgery, a gonadectomy (i.e., removal

of the testes), and legal documentation of female sex.*

3 A copy of the 2019 regulations is available at
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwi8gbO
nsNLOAhUBKIKEHWdpAiQQFnoECAUQAQ&url=https%3A%2F%2Fwww.worldathletics.org
%2Fdownload%2Fdownload%3Ffilename%3Dace036ec-a21f-4a4a-9646-
tb3c40fe80be.pdf%26urlslug%3DC3.5%2520-
%2520Eligibility%2520Regulations%2520Transgender%2520Athletes&usg=AOvVawlaPuD3g
Uoz5hcGKgmumVb5
4 A copy of the 2003 policy is available at https://olympics.com/ioc/news/ioc-approves-
consensus-with-regard-to-athletes-who-have-changed-sex-1

9
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32. However, many women who are transgender are treated with medicines alone and
don’t have gonadectomy. As well, many jurisdictions do not have systems to document the sex
of transgender people. In some jurisdictions, being transgender is illegal, and disclosure that
someone is transgender can be unsafe.

33. Therefore, in 2015, the IOC adopted new guidance modeled after the IAAF’s
2011 regulations for non-transgender women with hyperandrogenism. Under the 2015 IOC
guidance, women who are transgender were required to demonstrate that their total testosterone
level in serum was below 10 nmol/L for at least one year prior to competition. The 10 nmol/L
threshold was the same threshold set by the IAAF’s 2011 regulations.’

34, In 2021, the IOC adopted a new “Framework on Fairness, Inclusion, and Non-
Discrimination on the Basis of Gender Identity and Sex Variations” (the “2021 framework™),
which replaces the 2015 guidance.®

35. Unlike the IOC’s 2003 and 2015 policies, the IOC’s 2021 framework does not
attempt to adopt a single set of eligibility standards for the participation of transgender athletes
that would apply universally to every IOC sport. Instead, the 2021 framework provides a set of
governing principles for sporting bodies to follow when adopting eligibility rules for their
particular sport.

36. Under the 2021 framework, “[n]o athlete should be precluded from competing or

excluded from competition on the .exclusive ground of an unverified, alleged or perceived unfair

> A copy of the 2015 policy is available at
https://stillmed.olympic.org/Documents/Commissions PDFfiles/Medical commission/2015-
11 _ioc_consensus_meeting_on_sex_reassignment_and_hyperandrogenism-en.pdf

® A copy of the 2021 framework is available at
https://stillmed.olympics.com/media/Documents/News/2021/11/I0C-Framework-Fairness-
Inclusion-Non-discrimination-2021.pdf? ga=2.207516307.1210589288.1636993769-
1638189514.1636993769
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competitive advantage due to their sex variations, physical appearance and/or transgender
status.” Principle 5.1. “Until evidence . . . determines otherwise, athletes should not be deemed to
have an unfair or disproportionate competitive advantage due to their sex variations, physical
appearance and/or transgender status.” Principles 5.2.

37. The 2021 framework further provides that “[a]ny restrictions arising from
eligibility criteria should be based on robust and peer reviewed research that: (a) demonstrates a
consistent, unfair, disproportionate competitive advantage in performance and/or an
unpreventable risk to the physical safety of other athletes; (b) is largely based on data collected
from a demographic group that is consistent in gender and athletic engagement with the group
that the eligibility criteria aim to regulate; and (c) demonstrates that such disproportionate
competitive advantage and/or unpreventable risk exists for the specific sport, discipline and
event that the eligibility criteria aim to regulate.” Principle 6.1

NCAA POLICIES FOR WOMEN WHO ARE TRANSGENDER

38. Since 2011, the National College Athletics Association (“NCAA”) has allowed
women who are transgender to participate on the same teams as other women after one year of
testosterone suppression. Under the NCAA policy transgender student-athletes certified that they
have been on hormone therapy for a period of one year. The NCAA policy did not require
ongoing testosterone testing.

39. The NCAA recently announced that it has revised its policy to adopt a “sport-by-
sport approach” that “aligns transgender student-athlete participation for college sports with
recent policy changes.” See NCAA Media Center: Board of Governors updates transgender

participation policy (Jan. 19, 2022), at https://www.ncaa.org/news/2022/1/19/media-center-

board-of-governors-updates-transgender-participation-policy.aspx. “Like the Olympics, the
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updated NCAA policy calls for transgender participation for each sport to be determined by the
policy for the national governing body of that sport, subject to ongoing review and
recommendation by the NCAA Committee on Competitive Safeguards and Medical Aspects of
Sports to the Board of Governors.” Id. The new NCAA policy contemplates that for certain
sports, the national governing body for the sport may require transgender athletes “to document
sport-specific testosterone levels.” 1d.

PARTICIPATION OF GIRLS AND WOMEN WHO ARE TRANSGENDER
IN THE SCHOLASTIC CONTEXT

40. The policies developed by World Athletics and the IOC for transgender athletes
were based on the particular context of elite international competition. Not all of the same
considerations apply in scholastic contexts.

41. The World Athletics and prior IOC policies were more stringent than the prior
NCAA policy because those organizations were concerned with creating policies that cannot be
manipulated by governments that are not bound by the rule of law. For example, there have been
many well-known examples of state-sponsored doping scandals. The Russian Olympic team is
currently banned from international competition due to an organized doping effort. Also, there
have been cases where governments have issued fraudulent birth certificates and identification
documents. In 2000, Yang Yun was a medal winner in Gymnastics from the Chinese team. She
later reported that she was 14-years-old at the time in violation of the rule that all athletes for her
events had to be at least 16-years-old. In 2008, He Kexin was 14-years-old when participating in
Gymnastics for the Chinese team in violation of the same rule that athletes be at least 16-years-
old in those events. A new passport for Ms. He had hastily appeared 6 months prior to the

Olympic Games that year with a new birth year so that Ms. He could qualify.
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42. To confront the significant problem of state-sponsored cheating, World Athletics
and the IOC have to develop eligibility criteria for transgender athletes that can be independently
verified to prevent manipulation by non-transgender athletes, and that do not depend on the
gender marker listed on identification documentation issued by an athlete’s home country. Those
concerns do not apply to scholastic athletic competitions in the United States. Scholastic athletic
associations can rely on school records to show that an athlete is a girl who is transgender and
has socially transitioned to live consistently with her gender identity as a girl.

43. The eligibility criteria for World Athletics and the IOC were also created as part
of a system in which elite athletes in international competitions are already regulated and
monitored in some circumstances like for doping. Within that context, testing female athletes’
levels of testosterone is somewhat analogous to the types of restrictions and invasion of privacy
that already exist. By contrast, in athletic competitions that are not as heavily regulated and
monitored, it is hard to justify singling out girls who are transgender, girls with 46,XY DSDs, or
girls who may just appear more typically masculine for special testosterone requirements that
impose a significant additional burden.

44. The concerns that animated the World Athletics and prior IOC policies are even
more attenuated for students in middle school and high school, where athletes’ ages typically
range from 11-18, with different athletes in different stages of pubertal development. Increased
testosterone begins to affect athletic performance at the beginning of puberty, but those effects
continue to increase each year of puberty until about age 18, with the full impact of puberty
resulting from the cumulative effect of each year. As a result, a 14, 15, or 16-year old has

experienced less cumulative impact from testosterone than a 17 or 18-year old.
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45. Finally, unlike elite international competitions, schools and colleges often provide
athletic competition as part of a broader educational mission. In that context, when scholastic
athletics are a component of the educational process, institutions may adopt policies designed to
emphasize inclusion and to provide the most athletic opportunities to the greatest number of
people.

WEST VIRGINIA’S HB 3293

46. There is no medical justification for West Virginia’s categorical exclusion of girls
who are transgender from participating in scholastic athletics on the same teams as other girls.

47. HB 3293 states that “[c]lassification of teams according to biological sex is
necessary to promote equal athletic opportunities for the female sex.” The law defines
“biological sex” as “an individual’s physical form as a male or female based solely on the
individual’s reproductive biology and genetics at birth.”

48. West Virginia’s definition of “biological sex” does not reflect any medical
understanding of that ambiguous term. As noted above, a person’s sex encompasses the sum of
several different biological attributes, including sex chromosomes, certain genes, gonads, sex
hormone levels, internal and external genitalia, other secondary sex characteristics, and gender
identity. Those attributes are not always aligned in the same direction. See Endocrine Society
Guidelines; Safer JD, Tangpricha V. Care of transgender persons. N Engl J Med 2019; 381:2451-
2460. For example, if West Virginia defines “biological sex™ solely based on “reproductive
biology and genetics at birth” it is not clear how West Virginia would define the “biological sex™
of children with “46,XY DSDs,” who have XY chromosomes but typically female external

reproductive anatomy.
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49. Even as applied to people without intersex characteristics or 46,XY DSDs, the
statutory definition of “biological sex” is inconsistent with West Virginia’s stated goal of
“promot[ing] equal athletic opportunities for the female sex.” By excluding girls who are
transgender based on “biological sex,” and defining that term to mean “reproductive biology and
genetics at birth,” West Virginia categorically prevents girls who are transgender from
participating on girls’ teams regardless of whether they are pre-pubertal, receiving puberty
blockers, or receiving gender-affirming hormone therapy. But based on current research, the
primary known biological cause of average differences in athletic performance between non-
transgender men as a group and non-transgender women as a group is circulating testosterone—
not “reproductive biology and genetics at birth.” A person’s genetic makeup and internal and
external reproductive anatomy are not useful indicators of athletic performance and have not
been used in elite competition for decades.

50. With respect to average athletic performance, girls and women who are
transgender and who do not go through endogenous puberty are somewhat similarly situated to
women with XY chromosomes who have complete androgen insensitivity syndrome. It has long-
been recognized that women with CAIS have no athletic advantage simply by virtue of having
XY chromosomes. See also Handelsman DJ, et al. Circulating testosterone as the hormonal basis
of sex differences in athletic performance. Endocrine Reviews 2018; 39:803-29, p .820
(summarizing evidence rejecting hypothesis that physiological characteristics are driven by Y
chromosome).

51. HB 3293 is also dramatically out of step with even the most stringent policies of
elite international athletic competitions for girls and women who are transgender and who have

gone through endogenous puberty. Unlike the policies of the IOC, World Athletics, or the
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NCAA, HB 3293 excludes girls and women who are transgender from participating on girls’ and
women’s sports teams even if they have suppressed their circulating levels of testosterone
through gender-affirming hormone therapy.

52. Some critics of the prior IOC guidelines and World Athletics and NCAA policies
have speculated that lowering the level of circulating testosterone does not fully mitigate the
athletic advantage derived from endogenous puberty. But there is no basis to assert with any
degree of confidence that this hypothesis is true. Based on the limited data available, it is equally
or more plausible to hypothesize that women who are transgender could be at a net disadvantage
in particular sports after receiving gender affirming hormone therapy, as compared to non-
transgender women.

53. For example, transgender women who go through typically male puberty will tend
to have larger bones than non-transgender women, even after receiving gender-affirming
hormone therapy. But larger bones may be a disadvantage for transgender women who have
typically female levels of circulating testosterone. Muscle mass will be decreased with the shift
to female levels of circulating testosterone. Having larger bones without corresponding levels of
testosterone and muscle mass would mean that a runner has a bigger body to propel with less
power to propel it.

54. Similarly, in a sport where athletes compete in different weight classes (e.g.
weight lifting), the fact that a transgender woman has bigger bones may be a disadvantage
because her ratio of muscle-to-bone will be much lower than the ratio for other women in her
weight class who have smaller bones.

55. There are only two studies examining the effects of gender-affirming hormone

therapy on the athletic performance of transgender female athletes. The first is a small study of
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eight long-distance runners who are transgender women. The study showed that after undergoing
gender-affirming medical intervention, which included lowering their testosterone levels, the
athletes’ performance was reduced so that their performance when compared to non-transgender
women was proportionally the same as their performance had been before treatment relative to
non-transgender men. See Harper J. Race times for transgender athletes. Journal of Sporting
Cultures and Identities 2015; 6:1-9.

56. A more recent study retrospectively reviewed the military fitness test results of 46
transgender women in the U.S. Air Force before and after receiving gender-affirming hormone
therapy. These authors found that any advantage transgender women had over non-transgender
women in performing push-ups and sit-ups was negated after 2 years. The study also found that
before beginning gender affirming hormone therapy, transgender women completed the 1.5 mile
run 21% faster on average than non-transgender women; and after 2 years of gender-affirming
hormone therapy, transgender women completed the 1.5 mile run 12% faster on average than
non-transgender women. See Roberts TA, Smalley J, Ahrendt D. Effect of gender affirming
hormones on athletic performance in transwomen and transmen: implications for sporting
organisations and legislators. Br J Sports Med. 2020.

57. Neither of these limited studies proves there are meaningful athletic advantages
for transgender women after receiving gender-affirming hormone therapy, which could only be
shown by longitudinal transgender athlete case-comparison studies that control for variations in
hormonal exposure and involve numerous indices of performance. Moreover, the ability to
perform push-ups and sit-ups or to run 1.5 miles does not necessarily translate into an athletic
advantage in any particular athletic event. Because different sports require different types of

physical performance, the studies suggest that the existence and extent of a performance
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advantage may vary from sport to sport and should not be subject to a categorical across-the-
board rule.

58. Even if evidence were eventually to show that on average transgender women
have some level of advantage compared to average non-transgender women, those findings
would have to be placed in context of all the other intra-sex genetic variations among athletes
that can enhance athletic performance among different women or different men.

59. For example, in the academic literature, there are gene sequence variations that
can be associated with athleticism referred to as “performance enhancing polymorphisms” or
“PEPs.” A PEP is a variation in the DNA sequence that is associated with improved athletic
performance. For example, variations in mitrochondrial DNA have been associated with greater
endurance capacity and greater mitochondrial density in muscles. Other PEPs are associated with
blood flow or muscle structure. See Ostrander EA, et al. Genetics of athletic performance. Annu
Rev Genomics Hum Genet 2009; 10:407—429.

60. As the IOC’s 2021 framework recognizes, there is no inherent reason why
transgender women’s physiological characteristics related to athletic performance should be
treated as any more of an “unfair” advantage than the advantages that already exist among
different women athletes. The 2021 framework instructs that, even at the most elite level of
competition, sporting organizations should base eligibility restrictions on whether there exists “a
consistent, unfair, and disproportionate competitive advantage” when viewed within the broader
context of all the other intra-sex variations that may give a comparative athletic advantage to a

particular athlete.
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on January 21, 2022 Joshua D. Safer, MD, FACP, FACE
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CURRICULUM VITAE

Joshua D. Safer, MD, FACP, FACE
January 6, 2022
Office Address: 275 7™ Avenue, 15" Floor
New York, NY 10001
Tel: (212) 604-1790
E-mail: jsafer0115@gmail.com

Academic Training

1990 MD University of Wisconsin School of Medicine, Madison, WI
1986 BS University of Wisconsin, Madison, WI, Economics

Postdoctoral Training

1994 - 1996 Clinical and Research Fellow, Endocrinology, under Fredric Wondisford, Harvard
Medical School - Beth Israel Deaconess Medical Center, Boston, MA

1993 - 1994 Clinical Fellow, Endocrinology, Harvard Medical School and Beth Israel Deaconess
Medical Center, Boston, MA

1990 - 1993 Intern and Resident, Department of Medicine, The Mount Sinai School of Medicine, Beth
Israel Medical Center, New York City, NY

Academic Appointments

2019 - present  Professor of Medicine, Icahn School of Medicine at Mount Sinai, New York, NY

2006 - 2018 Associate Professor of Medicine and Molecular Medicine, Boston University School of
Medicine

1999 - 2005 Assistant Professor of Medicine, Boston University School of Medicine

1996 - 1999 Instructor in Medicine, Harvard Medical School

1993 - 1996 Fellow in Medicine, Harvard Medical School

Hospital Appointments

2018 - present  Staff Physician, The Mount Sinai Hospital, New York City, NY

2018 - present  Staff Physician, Mount Sinai Beth Israel Medical Center, New York City, NY
1999 - 2018 Staff Physician, Boston University Medical Center, Boston, MA

2001 - 2006 Staff Physician, Veterans Administration Boston Health Care, Boston, MA
1996 - 1999 Staff Physician, Beth Israel Deaconess Medical Center, Boston, MA

1990 - 1993 House Staff, Beth Isracl Medical Center, New York City, NY

Other Medical Staff Appointments

2004 - 2013 Staff Physician, Massachusetts Institute of Technology Medical, Cambridge, MA
1994 - 1999 Physician, Harvard Vanguard Medical Associates, Boston, MA
1987 - 1996 Captain, United States Army Reserve, Medical Corps
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Honors:

2019 Fellow, American College of Endocrinology

2019 Preaw Hanseree Memorial Lecture, University of Wisconsin-Madison

2017 Lesbian, Gay, Bisexual and Transgender Health Award, Massachusetts Medical Society

2012 Outstanding Service Award, Association of Program Directors in Endocrinology and
Metabolism

2007 Fellow, American College of Physicians

2004 Boston University School of Medicine Outstanding Student Mentor Award

2001 Abbott Thyroid Research Advisory Council Award

1996 Knoll Thyroid Research Clinical Fellowship Award, Endocrine Society

1995 Trainee Investigator Award for Excellence in Scientific Research, American Federation
for Clinical Research (AFCR)

1994 Trainee Investigator Award for Excellence in Scientific Research, AFCR

1990 The University of Wisconsin Medical Alumni Association Award

1988-1990 Senior Class President, University of Wisconsin, School of Medicine

Licensure and Certification

1997 Board Certification in Endocrinology, Diabetes and Metabolism,
American Board of Internal Medicine, recertified 2007, 2017

1994 Board Certification in Internal Medicine, American Board of
Internal Medicine, recertified 2007

1993 Massachusetts License Registration #77459, inactive

1990 New York License Registration #187263-1

Departmental and University Committees

Icahn School of Medicine at Mount Sinai
2020-present ~ Mount Sinai Disparities and Equity Research Taskforce Steering Committee

Boston Medical Center
2016-2018 Physician Satisfaction Task Force, Department of Medicine
2016-2018 Transgender Patient Task Force
2006-2017 Pharmacy and Therapeutics Committee, Health Net Plan

Boston University School of Medicine
2009-2018 Admissions Committee

2005 Review Committee, Department of Medicine Pilot Project Grants
2000 Residency and Fellowship Core Curriculum Committee,
2000-2018 Internship Selection Committee, Residency Program in Medicine
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Boston University Goldman School of Dental Medicine
2003-2018 Course Directors Committee, Goldman School of Dental Medicine

Teaching Experience and Responsibilities

Icahn School of Medicine at Mount Sinai
2019-present  Lecturer in Endocrinology, Second-year Pathophysiology Course

Tufts University School of Medicine
2016-2018 Lecturer in Endocrinology, Second-year Pathophysiology Course

Boston University School of Medicine
2003-2018 Course Director, Disease and Therapy - Endocrinology Section
1999-2018 Regular lectures to medical students, residents, and fellows on thyroid disease, diabetes
insipidus, and transgender medicine

Boston University Goldman School of Dental Medicine
2002-2018 Course Director, General Medicine and Dental Correlations
2002-2018 Course Director, Medical Concerns in the Dental Patient
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2018-present
2016-2018
2007-2018
2007-2018

1999-2003

2016-present
2014-present
2007-present
2007-present

1999-present
1998-2018
1995-present
1994-present
1994-1996
1993-2018

International

Joshua D. Safer, MD, FACP, FACE

Major Administrative Responsibilities

Executive Director, Center for Transgender Medicine and Surgery, Mount Sinai
Health System, New York City, NY

Medical Director, Center for Transgender Medicine and Surgery, Boston Medical
Center, Boston, MA

Director, Medical Education, Endocrinology Section, Boston University School
of Medicine, Boston, MA

Program Director, Endocrinology Fellowship Training, Boston University
Medical Center, Boston, MA

Director, Thyroid Clinic, Boston Medical Center, Boston, MA

Other Professional Activities

Professional Societies: Memberships

United States Professional Association for Transgender Health (USPATH)
World Professional Association for Transgender Health (WPATH)

Association of Program Directors in Endocrinology and Metabolism (APDEM)
Association of Specialty Professors (ASP), Alliance of Academic Internal Medicine
(AAIM)

American Association of Clinical Endocrinologists

American Thyroid Association

Endocrine Society

American College of Physicians

American Federation for Medical Research

Massachusetts Medical Society

Professional Societies: Offices Held and Committee Assignments

World Athletics (formerly IAAF)

2019-present

Drafting Group Member, Transgender Medical Guidelines

International Olympic Committee (10C)

2017-present

Drafting Group Member, Transgender Medical Guidelines

World Professional Association for Transgender Health (WPATH)

2016-present

2016-2018
2015-2016
2015-present
2015-present

January 6, 2022

Writing Committee Member, Standards of Care for the Health of Transsexual,
Transgender, and Gender Nonconforming People

Co-Chair, Scientific Committee, International Meeting, Buenos Aires - 2018
Chair, Scientific Committee, International Meeting, Amsterdam - 2016

Task Force Member, Global Education Institute

Media Liaison
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TransNet — International Consortium for Transgender Medicine and Health Research

2014-present

National

Secretary and Co-Chair, Steering Committee

United States Professional Association for Transgender Health (USPATH)

2018-2019

President

Alliance of Academic Internal Medicine

2016-2019 Chair, Compliance Committee

2016-2017 Committee member, Compensation

2015-2016 President, Association of Specialty Professors (ASP)
2014-2017 Council member

2014-2019 Task Force member, Program Planning

2014-2019 Work Group member, Survey Center

2013-2015 Chair, Program Planning Committee, ASP
2012-2017 Council member, ASP

2012-2013 Chair, Membership Services Committee, ASP
2010-2015 Chair, Program Directors Site Visit Training Seminar, ASP
2007-2013 Committee member, Membership Services, ASP

American College of Physicians

2016-2018

Council of Subspecialty Societies member

Endocrine Society

2020-present
2017-present

Transgender Medicine, Special Interest Group member
Advisory Board member, Transgender/Disorders of Sex Development

2017-2020 Committee member, Clinical Endocrine Education
2014-present  Media Liaison for Transgender Medicine
2014-2017 Task Force member, Endocrine Treatment of Transgender Persons Clinical Practice

Guideline

American Board of Internal Medicine

2013-2018 Task Force member, Endocrinology Procedures

2013 Task Force member, ASP/AAIM/ACGME/ABIM Joint Next Accreditation System
Internal Medicine Subspecialty Milestones

Association of Program Directors in Endocrinology and Metabolism

2017-2018 Secretary-Treasurer

2012-2018 Task Force member, Next Accreditation System Endocrinology Milestones
2011-2012 Task Force member, Procedures Accreditation

2010-2012 Council member

2009-2016 Chair, Site Visit/Curriculum Web-Toolbox Committee

American Thyroid Association
2006-2009 Publications Committee member
2004 Program Committee member
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Editorships and Editorial Boards

2018-present  Associate Editor, Transgender Health

2017-present  Editorial Advisory Board, Endocrine News

2016-present  Transgender Section Co-Editor, UpToDate

2015-present  Editorial Board, Transgender Health

2015-present  Editorial Board, International Journal of Transgender Health
2013-2018 Associate Editor, Journal of Clinical & Translational Endocrinology
2007-present  Editorial Board, Endocrine Practice

External Medical Advising and Consulting
International

2016-present  International transgender athlete guidelines, Medical and Scientific Commission,
International Olympic Committee

National
2017 Transgender medical and surgical treatment, National Collegiate Athletic Association,
2017 Safety for transgender medical treatment, Food and Drug Administration, United States
2015-present  Transgender workforce and military readiness, Department of Defense, United States
2014 Transgender prison population health, Federal Bureau of Prisons, United States
Regional
2011-2018 Transgender prison population health, Massachusetts Department of Correction
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Past Other Support

2018-2022

2015-2016

2014-2015

2013-2014

2001-2003

2001-2002

1996-2001

January 6, 2022

Joshua D. Safer, MD, FACP, FACE

Keith Haring Foundation, PI: Joshua D. Safer, Pilot Program to Develop Clinical
Program in Transgender Medicine for Children and Adolescents

R13 HD084267, Multi-PI: Joshua D. Safer, TransNet: Developing a Research Agenda
in Transgender Health and Medicine

Boston Foundation, Equality Fund, PI: Joshua D. Safer, Pilot Program to Educate
Physicians in Transgender Medicine

Evans Foundation, PI: Joshua D. Safer, A Pilot Curriculum in Transgender Medicine

Thyroid Research Advisory Council, PI: Joshua D. Safer, Thyroid Hormone Action on
Skin

Evans Foundation, PI: Joshua D. Safer, Thyroid Hormone Action on Skin

K08 DK02423, PI: Joshua D. Safer, Characterization of Central Resistance to Thyroid
Hormone
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Conferences Organized
International Conferences

World Professional Association for Transgender Health
November, 2020 Bi-annual meeting, Planning Committee (remote)

November, 2018 Bi-annual meeting, Scientific Co-Chair, Buenos Aires, Argentina
June, 2016 Bi-annual meeting, Scientific Co-Chair, Amsterdam, Netherlands
November, 2015 Global Education Initiative, inaugural conference, Chicago, IL

TransNet — International Consortium for Transgender Health and Medicine Research

May, 2016 International meeting to set transgender medicine research priorities, Amsterdam, Netherlands
May, 2015 NIH conference to set transgender medicine research priorities, Bethesda, MD
June, 2014 Inaugural meeting, Chicago, IL

National Conferences

February, 2019 Live Surgery Course for Gender Affirmation Procedures, Mount Sinai Hospital and WPATH,
New York City, NY

April, 2018 Live Surgery Course for Gender Affirmation Procedures, Mount Sinai Hospital and WPATH,
New York City, NY

January, 2017  United States Professional Association for Transgender Health (USPATH) bi-annual meeting,
Los Angeles, CA

November, 2015 NIH/Alliance for Academic Internal Medicine - Physician Researcher Workforce Taskforce
Meeting, Washington, DC

October, 2015  National Internal Medicine Subspecialty Summit, Atlanta, GA

June, 2013 Special Symposium: “Transgender Medicine — What Every Physician Should Know” Annual
Meeting of the Endocrine Society, San Francisco, CA

April, 2011 2011 ASP Accreditation Seminar "Meeting the ACGME and RRC-IM Standards for
Successful Fellowship Programs" Arlington, VA

Alliance for Academic Internal Medicine

April, 2015 2015 ASP Accreditation Seminar “Moving Your Fellowship Program Forward” Spring
Meeting, Houston, TX

April, 2014 2014 ASP Accreditation Seminar “NAS for Medical Subspecialties Is Almost Here” Spring
Meeting, Nashville, TN
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May, 2013 2013 ASP Accreditation Seminar “A Changing Landscape in Subspecialty Fellowship
Education” Spring Meeting, Lake Buena Vista, FL
April, 2012 2012 ASP Accreditation Seminar “Meeting ACGME and RRC-IM Standards for Successful
Fellowship Programs” Spring Meeting, Atlanta, GA
Invited Lectures and Presentations
International

January, 2020  “Transgender Medicine”, World Professional Association for Transgender Health Global
Education Initiative, Hanoi, Vietnam

September, 2019 “Transgender Women” International Association of Athletics Federations (IAAF), Lausanne,
Switzerland

November, 2018 “Transgender Medicine”, World Professional Association for Transgender Health Annual
Meeting, Buenos Aires, Argentina

October, 2018  “Transgender Medicine”, Canadian Endocrine Diabetes Meeting, Halifax, NS, Canada
June, 2018 “215-Century Strategies: Transgender Hormone Care” CMIN Summit 2018, Porto, Portugal

February, 2017 “A 21%-Century Framework to for Transgender Medical Care” Sheba Hospital, Tel Aviv,
Israel

October, 2016 “A 21%-Century Approach to Hormone Treatment of Transgender Individuals” EndoBridge,
Antalya, Turkey

May, 2016 “Transgender Women” International Olympic Committee Headquarters, Lausanne,
Switzerland

October, 2015  “Workshop on Guidelines for Transgender Health Care” Canadian Professional Association
for Transgender Health, Halifax, NS

March, 2015 “Endocrinology - Hormone Induced Changes” Transgender Health Care in Europe, European
Professional Association for Transgender Health, Ghent, Belgium

June, 2014 “What to Know to Feel Safe Providing Hormone Therapy for Transgender Patients”
International Congress of Endocrinology, Chicago, IL

September, 2011 “Transgender Therapy — The Endocrine Society Guidelines” World Professional Association
for Transgender Health, Atlanta, GA

February, 2007 “Treating skin disease by manipulating thyroid hormone action” Grand Rounds, Meier
Hospital, Kfar Saba, Israel

March, 2004 “New Directions in Thyroid Hormone Action: Skin and Hair” Grand Rounds, Meier Hospital,
Kfar Saba, Israel
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National

May, 2021 “Transgender Medicine”, University of Cincinnati Medicine Grand Rounds, Cincinnati, OH
(scheduled)

September, 2020 “Transgender Medicine”, Peds Place Conference, University of Arkansas, AR (remote)

September, 2020 “Transgender Medicine”, University of California-Irvine Medicine Grand Rounds, Irvine, CA
(remote)

June, 2020 “Transgender Medicine”, Inova Fairfax Medicine Grand Rounds, Fairfax, VA (remote)
December, 2019 “Transgender Medicine”, Vanderbilt University Surgery Grand Rounds, Nashville, TN
November, 2019 “Transgender Medicine”, Medical College of Wisconsin CME, Milwaukee, WI

September, 2019 “Transgender Medicine”, Beth Israel Deaconess Medicine Grand Rounds, Boston, MA

September, 2019 “Transgender Medicine”, United States Professional Association for Transgender Health
Annual Meeting, Washington, DC

June, 2019 “Transgender Medicine”, Mount Sinai Hospital Internal Medicine CME, New York, NY

April, 2019 “A 21%-Century Strategy for Hormone Treatment of Transgender Individuals” National
Transgender Health Summit, Oakland, CA

March, 2019 “Transgender Medicine” National Eating Disorders Meeting, New York, NY

January, 2019  “Transgender Medicine” Yale School of Medicine Obstetrics and Gynecology Grand Rounds,
New Haven, CT

January, 2019  “Transgender Medicine” Yale School of Medicine Endocrinology Grand Rounds, New
Haven, CT

January, 2019  “Transgender Medicine” Drexel School of Medicine Medicine Grand Rounds, Philadelphia,
PA

September, 2018 “Current Guidelines and Strategy for Hormone Treatment of Transgender Individuals”
Minnesota-Midwest Chapter - American Association of Clinical Endocrinologists Annual

Meeting, Minneapolis, MN

July, 2018 “21%-Century Strategies for Transgender Hormone Care” Ohio River Valley Chapter -
American Association of Clinical Endocrinologists Meeting, Indianapolis, IN

June, 2018 “215-Century Strategies: Transgender Hormone Care” University of Connecticut School of
Medicine, Hartford, CT
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May, 2018

March, 2018

February, 2018

November, 2017

September, 2017

May, 2017

April, 2017

March, 2017

March, 2017

February, 2017

February, 2017

December, 2016

December, 2016

November, 2016

Joshua D. Safer, MD, FACP, FACE

“A 21%-Century Strategy for Hormone Treatment of Transgender Individuals” American
Association of Clinical Endocrinologists Annual Meeting, Boston, MA

“21%-Century Strategies for Transgender Hormone Care” New Jersey Chapter - American
Association of Clinical Endocrinologists Meeting, Morristown, NJ

“A Strategy for the Medical Care of Transgender Individuals” Keynote Address for the
International Society for Clinical Densitometry Annual Meeting, Boston, MA

“A 21%-Century Strategy for Hormone Treatment of Transgender Individuals” National
Transgender Health Summit, Oakland, CA

“Transgender Therapy — The Endocrine Society Guidelines” Endocrine Society: Clinical
Endocrinology Update, Chicago, IL

“Transgender Medicine — a 21st Century Strategy for Patient Care” University of Arizona
College of Medicine, Tucson, AR

“Transgender Care Across the Age Continuum” Annual Meeting of the Endocrine Society,
Orlando, FL

“A 215-Century Approach to Hormone Treatment of Transgender Individuals” Brown
University School of Medicine, Providence, RI

“What to Know: A 215-Century Approach to Transgender Medical Care” United States Food
and Drug Administration (FDA), Washington, DC

“A 21%-Century Approach to Transgender Medical Care” United States Professional
Association for Transgender Health, Los Angeles, CA

“A 21%-Century Approach to Hormone Treatment of Transgender Individuals” Southern
States American Association of Clinical Endocrinologists Annual Meeting, Memphis, TN

“Transgender Medical Care in the United States Armed Forces” Global Education Initiative,
World Professional Association for Transgender Health, Arlington, VA

“Foundations in Hormone Treatment” Global Education Initiative, World Professional
Association for Transgender Health, Arlington, VA

“Developing a Transgender/Gender-Identity Curriculum for Medical Students” Association of
American Medical Colleges National Meeting, Seattle, WA

September, 2016 “A 215-Century Approach to Hormone Treatment of Transgender Individuals” Endocrine

August, 2016

March, 2016

January 6, 2022

Society: Clinical Endocrinology Update, Seattle, WA

“A 21%-Century Approach to Hormone Treatment of Transgender Individuals” Oregon Health
and Science University Ashland Endocrine Conference, Ashland, OR

“State-of-the-Art: Use of Hormones in Transgender Individuals” Annual Meeting of the
Endocrine Society, Boston, MA
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October, 2015

April, 2015

March, 2015

May, 2014

May, 2013

April, 2013

April, 2013

November, 2012

May, 2010

November, 2009

November, 2009

October, 2008

February, 2005

February, 2005

December, 2004

November, 2003

January 6, 2022

Joshua D. Safer, MD, FACP, FACE

“What Every Endocrinologist Should Know to Feel Safe Providing Hormone Therapy for
Transgender Patients” University of Utah School of Medicine, Salt Lake City, UT

“What to Know —to Feel Safe Providing Hormone Therapy for Transgender Patients” Pritzker
School of Medicine, University of Chicago, Chicago, IL

“What to Know —to Feel Safe with Hormone Therapy for Transgender Patients” Annual
Transgender Health Symposium, Medical College of Wisconsin, Milwaukee, WI

“Transgendocrinology” Annual Meeting of the American Association of Clinical
Endocrinologists, Las Vegas, NV

“Transgender Therapy — Hormone Action and Nuance” National Transgender Health Summit,
Oakland, CA

“Transgender Therapy — What Every Provider Needs to Know” Empire Conference:
Transgender Health and Wellness, Albany, NY

“Transgender Therapy — What Every Endocrinologist Needs to Know” University of
Maryland School of Medicine, Baltimore, MD

“Transgender Therapy — What Every Endocrinologist Should Know” New York University
School of Medicine, New York, NY

“Transgender Treatment: What Every Endocrinologist Needs to Know” Brown University
School of Medicine, Providence, RI

“New Directions in Thyroid Hormone Action: Skin and Hair” Emory University School of
Medicine, Atlanta, GA

“Primary Care Update in the Treatment of Thyroid Disorders” Emory University School of
Medicine, Atlanta, GA

“Topical lIopanoic Acid Stimulates Epidermal Proliferation through Inhibition of the Type 3
Thyroid Hormone Deiodinase” Annual Meeting of the American Thyroid Association,
Chicago, IL

“New Directions in Thyroid Hormone Action: Skin and Hair” Endocrinology Grand Rounds,
University of Minnesota, Minneapolis, MN

“Thyroid Hormone Action on Skin and Hair: What We Thought We Knew” Dermatology
Grand Rounds, University of Minnesota, Minneapolis, MN

“Transgender Therapy: The Role of the Endocrinologist” Endocrinology Grand Rounds,
Brown Medical Center, Providence, RI

“New Directions in Thyroid Hormone Action: Skin and Hair” Endocrinology Grand Rounds,
Dartmouth Medical Center, Hanover, NH
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Regional

May, 2021
July, 2020
February, 2020

February, 2020

January, 2020

November, 2019

November, 2019

October, 2019

October, 2019
October, 2019
September, 2019

September, 2019

April, 2019

June, 2018

February, 2018

October, 2017

September, 2017

June, 2017

May, 2017

January 6, 2022

Joshua D. Safer, MD, FACP, FACE

“Transgender Medicine”, New York GYN Society, New York, NY (scheduled)
“Transgender Medicine”, LGBT Health Conference CME, New York, NY
“Transgender Medicine”, Englewood Hospital Medicine Grand Rounds, Englewood, NJ

“Transgender Medicine”, Endocrinology Grand Rounds, Columbia College of Physicians and
Surgeons, New York, NY

“Transgender Medicine”, CEI, Lake Placid, NY

“Transgender Medicine”, Weill Cornell Reproductive Endocrine Grand Rounds, New York,
NY

“Transgender Medicine”, Acacia Network Grand Rounds, New York, NY

“Transgender Medicine”, American Association of Clinical Endocrinologists - New Jersey,
annual meeting, Morristown, NJ

“Transgender Medicine”, Community Health Network annual conference, New York, NY
“Transgender Medicine”, Westchester Medical Center Medicine Grand Rounds, Valhalla, NY
“Transgender Medicine”, Weill Cornell Reproductive Endocrine CME, New York, NY

“Transgender Competency for Medical Providers”, Working Group on Gender, Columbia
College of Physicians and Surgeons, New York, NY

“Transgender Medicine”, Weill Cornell Urology Grand Rounds, New York, NY

“215-Century Strategies: Transgender Hormone Care” Medicine Grand Rounds, Staten Island
University Hospital, Staten Island, NY

“Transgender Medicine — 21% Century Strategies for Patient Care” Medicine Rounds,
Newton-Wellesley Hospital, Newton, MA

“Transgender Medicine — 21 Century Strategies for Patient Care” Medicine Rounds, Beth
Israel-Milton Hospital, Milton, MA

“Transgender Medicine — 21 Century Strategies for Patient Care” Obstetrics-Gynecology
Grand Rounds, Brigham and Women’s Hospital, Boston, MA

“State-of-the-Art: Hormone Therapy for Transgender Patients” Reproductive Endocrinology
Rounds, Massachusetts General Hospital, Boston, MA

“A 21%-Century Strategy for Medical Treatment of Transgender Individuals” Boston Medical
Center and Boston University School of Medicine, Boston, MA
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March, 2017

January, 2017

March, 2016

November, 2015

May, 2015

December, 2014

November, 2013

May, 2005

January, 2004

October, 1999

Joshua D. Safer, MD, FACP, FACE

“A 21%-Century Strategy for Medical Treatment of Transgender Individuals” Tufts Medicine
Grand Rounds, Boston, MA

“What to Know: A 21%-Century Approach to Transgender Medical Care” Internal Medicine
Rounds, Brigham and Women’s Hospital, Boston, MA

“State-of-the-Art: Hormone Therapy for Transgender Patients” Obstetrics-Gynecology
Rounds, Brigham and Women’s Hospital, Boston, MA

“What Every Endocrinologist Should Know to Feel Safe Providing Hormone Therapy for
Transgender Patients” Endocrinology Rounds, Tufts Medical Center, Boston, MA

“What Every Endocrinologist Should Know to Feel Safe Providing Hormone Therapy for
Transgender Patients” Endocrinology Rounds, Massachusetts General Hospital, Boston, MA

“What to Know to Feel Safe Providing Hormone Therapy for Transgender Patients”
Endocrinology Rounds, Beth Israel Deaconess Medical Center, Boston, MA

“Transgender Therapy — What Every Physician Should Know” Medicine Grand Rounds,
Boston Veterans Administration Hospital, Boston, MA

“Transgender Therapy: The Role of the Endocrinologist”, Endocrinology Rounds, Tufts-New
England Medical Center, Boston, MA

“New Directions in Thyroid Hormone Action: Skin and Hair”, Endocrinology Rounds,
Brigham and Women’s Hospital, Boston, MA

“The Many Faces of Hypothyroidism”, Medicine Grand Rounds, Bedford Veterans
Administration Hospital, Bedford, MA

Institutional, Icahn School of Medicine at Mount Sinai, New York, NY

October, 2019
October, 2019
August, 2019
February, 2019
February, 2019

April, 2018

“Transgender Medicine”, East Harlem HOP rounds, New York, NY

“Transgender Medicine”, Mount Sinai HIV rounds, New York, NY

“Transgender Medicine”, Mount Sinai Endocrinology Fellows Conference, New York, NY
“Transgender Medicine”, Mount Sinai Endocrinology Grand Rounds, New York, NY
“Transgender Medicine”, Mount Sinai Ob-Gyn Grand Rounds, New York, NY

“21%-Century Strategies for Transgender Hormone Care”, HIV Grand Rounds

Institutional, Boston University School of Medicine, Boston, MA

March, 2017

January 6, 2022

“State of the Art Hormone Therapy for Transgender Patients”, Section of Infectious Disease
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January, 2017  “What you need to know — to supervise care for our transgender patients at BMC”,
Section of Endocrinology

February, 2016 “State of the Art Hormone Therapy for Transgender Patients”, Department of Medicine

November, 2015 “What the Family Medicine Physician Should Know to Feel Safe Providing Hormone
Therapy for Transgender Patients”, Department of Family Medicine

November, 2014 “What the Anesthesiologist Should Know to Feel Safe Providing Hormone Therapy for
Transgender Patients”, Department of Anesthesia

January, 2014  “Update on the Current Guidelines for Transgender Hormone Therapy”, Section of
Endocrinology

October, 2011  “Transgender Therapy — What Every Physician Should Know”, Department of Medicine

February, 2011 “Current Guidelines for Transgender Hormone Therapy: What Every Endocrinologist Should
Know”, Section of Endocrinology

November, 2005 “Thyroiditis and Other Insults to Thyroid Function” Core Curriculum in Adult Primary Care
Medicine

November, 2005 “Interpretation of Thyroid Function Tests Made Easy” Core Curriculum in Adult Primary
Care Medicine

January, 2005  “Transgender Therapy: The Role of the Endocrinologist” Endocrinology Grand Rounds
December, 2004 "Update in Endocrinology: Thyroid" Medicine Grand Rounds

January, 2004  “New Directions in Thyroid Hormone Action: Skin and Hair” Medicine Grand Rounds
March, 2003 “Thyroid Hormone Action on Hair and Skin” Endocrinology Grand Rounds

November, 1999 “Central Resistance to Thyroid Hormone — From Bedside to Bench” Endocrinology Grand
Rounds
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Curriculum development with external dissemination

2014-present

2013-present

January 6, 2022

Web site for Association of Program Directors of Endocrinology and Metabolism (APDEM),
which serves as the primary resource for endocrinology fellowship program directors
throughout the United States and Canada.

- Sample curricula

- Streaming lectures to support specific curricular needs to feel programmatic gaps at
certain programs

- New assessment forms that map skills to milestones that conform to Next Accreditation
System (NAS) standards of the Accreditation Council for Graduate Medical Education
(ACGME)

Dissemination of Transgender Medicine Curriculum with local modification to institutions in
the United States and Canada

Curriculum adopted

Johns Hopkins School of Nursing (sample video:
http://vimeo.com/jhunursing/review/97477269/abbcf6d33a)
Ohio State University College of Medicine

University of British Columbia, Faculty of Medicine
University of Central Florida College of Medicine

Tufts University School of Medicine

Curriculum in development

Dartmouth School of Medicine
University of Vermont College of Medicine

Work in progress in preparation for sharing transgender curriculum

Albany Medical College

Emory School of Medicine

George Washington University Medical School
Hofstra School of Medicine

University of California — San Diego School of Medicine
University of Kentucky College of Medicine
University of Louisville School of Medicine
University of Michigan Medical School
University of Minnesota Medical School
University of Nebraska School of Medicine
University of Pennsylvania School of Medicine
Washington University School of Medicine
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2013-2015

2011-2014

Joshua D. Safer, MD, FACP, FACE

Co-author of the Medical Subspecialty Reporting Milestones used for evaluation of Internal
Medicine subspecialty medicine fellowship programs throughout the Unites States by the
Accreditation Council for Graduate Medical Education (ACGME).

https://www.acgme.org/acegmeweb/Portals/0/PDFs/Milestones/InternalMedicineSubspecialty
Milestones.pdf

Web site content expert for APDEM, which served as the primary resource for
endocrinology fellowship Program Directors throughout the United States and Canada.
Materials included sample curricula, streaming lectures to support specific curricular needs to
feel programmatic gaps at certain programs, and guidance dealing with ACGME site-visits

Other curriculum development

2019-present

2016-2018

2016-2018

2011-2018

2010-2018

2006-2014

January 6, 2022

Massive Open On-line Course (MOOC) curricular content. Transgender Medicine for General
Medical Providers, Icahn School of Medicine at Mount Sinai
(https://www.coursera.org/courses?query=transgender%20medicine%20for%20general %20m
edical%?20providers&)

Curricular Content to teach transgender hormone therapy in the LGBT elective at Harvard
Medical School

Curricular Content to teach transgender hormone therapy at Tufts University School of
Medicine.

Fully revised curriculum for the Boston University Medical Center Fellowship Training
Program in Endocrinology, Diabetes and Nutrition.

Curricula to teach transgender hormone therapy at Boston University School of Medicine.

Written examination in endocrinology to complement the multiple-choice examination for
medical students — validation relative to success later in medical school is in progress.
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transgender medicine. Endocr Pract 2013;19(4):633-637. PMID 23425656
- First ever demonstration of the effectiveness of an evidence-based approach to teaching
transgender medicine to medical students
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26151424
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receiving hormone treatment. Endocr Pract 2017;23(1):32-36. PMID 27682351
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56**. Weinand JD, Safer JD. Hormone therapy in transgender adults is safe with provider supervision;
A review of hormone therapy sequelae for transgender individuals. J Clin Transl Endocr 2015;
2:55-60. PMID 28090436

- The most comprehensive review of the relative safety of transgender hormone therapy

57.  Boh B, Safer JD. State-of-the-art: Use of hormones in transgender individuals. Endocrine Society 2016; on-
line available at http://dx.doi.org/10.1210/MTP5.9781943550043.ch55

58. Safer JD, Coleman E, Hembree, W. There is reason for optimism: an introduction to the special
issue on research needs in transgender health and medicine. Curr Opin Endocrinol Diabetes
Obes 2016; 23(2):165-167. PMID 26702853
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59**  Safer JD, Coleman E, Feldman J, Garofalo R, Hembree W, Radix A, Sevelius J. Barriers to
healthcare for transgender individuals. Curr Opin Endocrinol Diabetes Obes 2016; 23(2):168-171.
PMID 26910276
- The most cited review of barriers to delivery of transgender healthcare in the United States in the
medical system, medical curriculum, and medical culture

60.  Feldman J, Brown GR, Deutsch MB, Hembree W, Meyer W, Meyer-Bahlburg HFL, Tangpricha V,
T’°Sjoen G, Safer JD. Priorities for transgender medical and healthcare research. Curr Opin
Endocrinol Diabetes Obes 2016; 23(2):180-187. PMID 26825469

61. Reisner SL, Deutsch MB, Bhasin S, Bockting W, Brown GR, Feldman J, Garofalo R, Kreukels B,
Radix A, Safer JD, Tangpricha V, T’Sjoen G, Goodman M. Advancing Methods for U.S.
Transgender Health Research. Curr Opin Endocrinol Diabetes Obes 2016; 23(2):198-207. PMID
26845331

62. Safer JD. The large gaps in transgender medical knowledge among providers must be measured
and addressed. Endocr Pract 2016;22(7):902-903. PMID 27214166

63. Bouman WP, Suess Schwend A, Motmans J, Smiley A, Safer JD, Deutsch MB, Adams NJ, Winter
S. Language and trans health. IntJ Transgender Health 2017;18(1):1-6.

64. Safer JD. The recognition that gender identity is biological complicates some previously settled
clinical decision making. AACE Clinical Case Rep 2017;3(3):¢289-e290. PMID 27967232

65**, Hembree WC, Cohen-Kettenis P, Gooren L, Hannema SE, Meyer W], Murad M, Rosenthal S,
Safer JD, Tangpricha V, T’Sjoen G. Endocrine treatment of gender-dysphoric/gender-incongruent
persons: an endocrine society clinical practice guideline. J Clin Endocrinol Metab 2017,
102(11):1-35. PMID 28945902

- The most respected guideline for hormone treatment of transgender individuals

66. Safer JD. Transgender patients and health care providers. Health Affairs 2017;36(12):2213.
PMID 29200359

67. Tangpricha V, Hannema SE, Irwig M, Meyer WJ, Safer JD, Hembree WC. 2017 American
Association of Clinical Endocrinologists/Endocrine Society update on transgender medicine: case
discussions. Endocr Pract 2017;23(12):1430-1436. PMID 29320643

68. Safer JD. Managing intersex and transgender health across the globe requires more than just
understanding the science. A4ACE Clinical Case Rep 2018;4(3):¢267-¢268.

69. Narasimhan S, Safer JD. Hormone therapy for transgender men. Clin Plast Surg 2018;45(3):319-
322. PMID 29908619

70. Korpaisarn S, Safer JD. Gaps in transgender medical education among health care providers: A
major barrier to care for transgender persons. Reviews in Endocrine and Metabolic Disorders
2018;19(3):271-275. PMID 29922962

71. Klein P, Narasimhan S, Safer JD. The Boston Medical Center experience: An achievable model
for the delivery of transgender medical care at an academic medical center. Transgender Health
2018;3(1),136-140. PMID 30065961
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72. Safer JD. Continuing gaps in transgender medicine education among health care providers.
Endocr Pract 2018; 24(12):1106-1107. PMID 30715908

73.  Goodman M, Getahun D, Silverberg MJ, Safer J, Tangpricha V. Reply to letter to the editor:
Cross-sex hormones and acute cardiovascular events in transgender persons. Ann Intern Med 2019;
170(2):142-143. PMID 30641565

74. Iwamoto SJ, T’Sjoen G, Safer JD, Davidge-Pitts CJ, Wierman ME, Glodowski MB, Rothman MS.
Letter to the editor: Progesterone is important for transgender women’s therapy — Applying
evidence for the benefits of progesterone in ciswomen. J Clin Endocrinol Metab 2019;
104(8):3127-3128. PMID 30860591

75. Rosenthal SM, Hembree WC, Cohen-Kettenis PT, Gooren L, Hannema SE, Meyer WJ, Murad MH,
Safer JD, Tangpricha V, T'Sjoen GG. Reply to letter to the editor: Endocrine treatment of gender

dysphoric/gender incongruent persons: An Endocrine Society* clinical practice guideline. J Clin
Endocrinol Metab 2019; 104(11):5102-5103. PMID 31046093

76. Moser SW, Schecter LS, Facque AR, Berli JU, Agarwal C, Satterwhite T, Bluebond-Langner R,
Kuzon WM, Ganor O, Safer JD, Knudson G. Nipple areolar complex reconstruction is an integral

component of chest reconstruction in the treatment of transgender and gender diverse people. IntJ
Transgender Health 2019; In Press. PMID

77. Korpaisarn S, Safer JD. Etiology of gender identity. Endocrinol Metab Clin N Am 2019;
48(2):323-329. PMID 31027542

78%*,  Safer JD, Tangpricha V. Care of the transgender patient. Ann Intern Med 2019; 171(1):ITC1-
ITC6. PMID 31261405
- The highest profile review of transgender medicine oriented to primary care providers

79. Goldstein Z, Khan M, Reisman T, Safer JD. Managing the risk of venous thromboembolism in
transgender adults undergoing hormone therapy. J Blood Med 2019; 10:209-216. PMID
31372078

80. Rosen HN, Hamnvik OPR, Unnop J, Malabanan AO, Safer JD, Tangpricha V, Wattanachanya L,
Yeap SS. Bone densitometry in transgender and gender non-conforming (TGNC) individuals: The
2019 ISCD official positions. J Clin Densitometry 2019; 22(4):544-553. PMID 31327665

81. Safer JD. Hurdles to health care access for transgender individuals. Nat Hum Behav 2019;
3:1132-1133. PMID 31406336

82. Safer JD. Greater rigor studying the incidence of sexually transmissible infections among
transgender individuals. Med J Aust 2019; 211(9):401. PMID 31595513

83. Safer JD. Advancing knowledge of transgender medical intervention effects. Nat Rev Urol 2019;
16(11):642-643. PMID 31399706

84.  Reisman T, Goldstein Z, Safer JD. A review of breast development in cisgender women and
implications for transgender women. Endocr Pract 2019; 25:1338-1345. PMID 31412232

January 6, 2022 Page 24 of 29



Case 2:21-cv-00316 Document 289-25 Filed 04/21/22 Page 47 of 51 PagelD #: 12495
Joshua D. Safer, MD, FACP, FACE

85**  Safer JD, Tangpricha V. Care of transgender persons. N Engl J Med 2019; 381(25):2451-2460.
PMID 31851801
- The highest profile review of transgender medicine

86.  Libman H, Safer JD, Siegel JR, Reynolds EE. Caring for the transgender patient: Grand rounds
discussion from Beth Israel Deaconess Medical Center. Ann Intern Med 2020; 172(3):202-209.
PMID 32016334

87. Pang JH, Safer JD. A beginning in the investigation of the metabolic consequences of transgender
hormone treatment on young people. J Clin Endocrinol Metab 2020; 105(3):1-2. PMID 31803926

88. Hassett MJ, Somerfield MR, Baker ER, Cardoso F, Kansal KJ, Kwait DC, Plichta JK, Ricker C,
Roshal A, Ruddy KJ, Safer JD, Van Poznak C, Yung RL, Giordano SH. Management of Male
Breast Cancer: ASCO Guideline. J Clin Oncol 2020; 38(16):1849-1863. PMID 32058842

89. Prince JCJ, Safer JD. Endocrine treatment of transgender individuals: Current guidelines and
strategies. Expert Rev Endocrinol Metab 2020; 15(6):395-403. PMID

90. Safer JD, Tangpricha V. Guidance for collecting sex/gender data in research. Endocr Pract 2020;
26(10):1225-1226. PMID 33471722

91. Safer JD. Using evidence to fill gaps in the care of transgender people. Endocr Pract 2020;
26(11):1387-1388. PMID 33471668

92. Slack DJ, Safer JD. Cardiovascular health maintenance in aging individuals: The implications for
transgender men and women on hormone therapy. Endocr Pract 2021; 27(1):63-70. PMID
33475503

93.  Walch A, Davidge-Pitts C, Safer JD, Lopez X, Tangpricha, V, Iwamoto SJ. Proper care of
transgender and gender diverse persons in the setting of proposed discrimination: A policy
perspective. J Clin Endocrinol Metab 2021; 106(2):305-308. PMID 33326028

94, Pang JH, Safer JD. An opportunity to better assess breast development in transgender women. J
Clin Endocrinol Metab 2021; 106(3):e1453-e1454. PMID 33332566

95. Safer JD. Research gaps in medical treatment of transgender/non-binary people. J Clin Invest
2021; 131(4):e142029. PMID 33586675

96.  Reisman T, Safer JD. New data to challenge gender affirming hormone therapy prescribing
practice. J Clin Endocrinol Metab 2021; 106(5):€2365-¢2366. PMID 33524111

97.  Walch A, Davidge-Pitts C, Lopez X, Tangpricha, V, Iwamoto SJ, Safer JD. Response to Letter to
the Editor from Malone: “Proper Care of Transgender and Gender Diverse Persons in the Setting of
Proposed Discrimination: A Policy Perspective”. J Clin Endocrinol Metab 2021; 106(8): €3295—
€3296. doi:10.1210/clinem/dgab206

98.  Zucker R, Reisman T, Safer JD. Minimizing venous thromboembolism in feminizing hormone
therapy: applying lessons from cisgender women and previous data. Endocr Pract 2021; In Press.
PMID
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99. Kumar A, Amakiri UO, Safer JD. Medicine as constraint: assessing the barriers to gender-
affirming care. Cell Reports Medicine 2022; In Press. PMID

100. Safer JD. Are the pharmacokinetics of sublingual estradiol superior or inferior to those of oral
estradiol? Endocr Pract 2022; In Press. PMID

Textbook Chapters:

101.  Safer JD, Wondisford, FE. 1997 TSH, normal physiology, Contemporary Endocrinology: Diseases of

the Pituitary, Wierman ME, ed., Humana Press Inc., Totowa, NJ, 283-293

102. Safer JD. 2003 Resistance to thyroid hormone, Contemporary Endocrinology: Diseases of the
Thyroid, 2" Edition, Braverman LE, ed., Humana Press Inc., Totowa, NJ, 199-216

103.  Safer JD. 2005 The skin in thyrotoxicosis, Werner and Ingbar’s The Thyroid, 9" Edition, Braverman

LE and Utiger RD, eds., Lippincott Williams and Williams, Philadelphia, PA, 553-558

104. Safer JD. 2005 The skin and connective tissue in hypothyroidism, Werner and Ingbar’s The Thyroid,
9t Edition, Braverman LE and Utiger RD, eds., Lippincott Williams and Williams, Philadelphia, PA,

769-773

105. Safer JD, Holick MF. 2008 Potential therapeutic uses of thyroid hormone, Thyroid Disorders with
Cutaneous Manifestations, Heymann WR, ed., Springer-Verlag, London, UK, 181-186

106. Leung AM, Safer JD. 2012 Thyrotoxicosis of extra thyroid origin, Werner and Ingbar’s The Thyroid,
10t Edition, Braverman LE and Cooper D, eds., Lippincott Williams and Williams, Philadelphia, PA,

429-433

107. Kurani PN, Goldberg LJ, Safer JD. 2017 Evaluation and management of hirsutism in postmenopausal
women, Essentials of Menopause Management: A Case-Based Approach, Pal L and Sayegh RA, eds.,

Springer, London, UK, 209-221

108. Sloan CA, Safer JD. 2017 The high risk client: Comorbid conditions that affect care, Adult

Transgender Care: An Interdisciplinary Approach for Training Mental Health Professionals, Kauth MR

and Shipherd JC, eds., Routledge, Taylor and Francis, London, UK, 101-122

109. Webb R, Safer JD. 2018 Transgender hormonal treatment, Yen and Jaffe’s Reproductive

Endocrinology, edition 8, Strauss JS and Barbieri JL, eds., Elsevier, Maryland Heights, MO, 709-716

110. Myers SC, Safer JD. 2019 Hormone therapy in transgender adults, Manual of Endocrinology and
Metabolism, 5" Edition, Lavin N, ed., Walters Kluwer, Philadelphia, PA, 893-899

111.  Safer JD, Chan KJ. 2019 Review of medical, socioeconomic, and systemic barriers to transgender
care. Transgender Medicine, A Multidisciplinary Approach, Poretsky L. and Hembree WC, eds.,
Humana Press, Cham, Switzerland, 25-38

112.  Qian R, Safer JD. 2019 Hormone treatment for the adult transgender patient. Comprehensive
Care of the Transgender Patient, Ferrando CA, ed., Elsevier, Maryland Heights, MO, 34-96
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113. Tangpricha V, Safer JD. 2020 Hormone therapy for transgender women. Gender Confirmation
Surgery, Schechter LS, ed. Springer, Cham, Switzerland, 59-63

114. Safer JD, Tangpricha V. 2020 Hormone therapy for transgender men. Gender Confirmation
Surgery, Schechter LS, ed. Springer, Cham, Switzerland, 65-67

115. Park JA, Safer JD. 2020 Optimizing the use of gender-affirming therapies. Essentials of Men'’s
Health, Bhasin S, O’Leary MP, and Basaria SS, eds. McGraw Hill, New York, NY, 325-336

116. Reisman T, Safer JD. 2022 Perioperative estrogen considerations for transgender women
undergoing vaginoplasty. 4 Case-Based Guide to Clinical Endocrinology, Davies TF, ed. Springer,
Cham, Switzerland, https://doi.org/10.1007/978-3-030-84367-0_57

Case Reports:

117. Koutkia P, Safer JD. Adrenal metastasis secondary to papillary thyroid carcinoma. Thyroid 2001;
11(11):1077-1079. PMID 11762719

118. Choong K, Safer JD. Graves disease and gynecomastia in two roommates. Endocr Pract 2011;
17(4):647-650. PMID 21613048

119. Safer DL, Bullock KD, Safer JD. Obsessive-compulsive disorder presenting as gender
dysphoria/gender incongruence: a case report and literature review. 44CE Clinical Case Rep 2016,
2:e268—271.

120. Stevenson MO, Wixon N, Safer JD. Scalp hair regrowth in hormone-treated transgender woman.
Transgender Health 2017; 1(1):202-204. PMID 28861534

121.  Sullivan CA, Hoffman JD, Safer JD. 17-B-hydroxysteroid dehydrogenase type 3 deficiency:
Identifying a rare cause of 46, XY female phenotype in adulthood. J Clin Transl Endocr Case Rep
2018; 7:5-7.

122.  Greenwald P, Dubois B, Lekovich J, Pang JH, Safer JD. Successful IVF in a cisgender female carrier
using oocytes retrieved from a transgender man maintained on testosterone. AACE Clinical Case Rep
2022; 8:19-21. PMID
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Dissemination Through Lay Press and Social Media
Mass Audience Programming:
“Transgender Health AMA” Reddit. July 24, 2017. Expert responses to questions about transgender medicine.

https://www.reddit.com/r/science/comments/6p7uhb/transgender _health ama series_im_joshua_safer/
over 150,000 views, over 4200 comments

“Gender Revolution with Katie Couric” National Geographic Channel. Couric, Katie. February 6, 2017.
Extended interview with Katie Couric threaded into a 2-hour television special. Trailer:
https://www.youtube.com/watch?v=y93MsRaC6Zw

broadcast in 143 countries

“Is gender identity biologically hard-wired?” Judd, Jackie. PBS NewsHour. May 13, 2015.
Extended interview for Jackie Judd http://www.pbs.org/newshour/bb/biology-gender-identity-children/
estimated just over 1,000,000 viewers per Nielsen
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Innovation Significance/impact

Development and leadership of the o
Transgender Medicine Clinical Center,
Mount Sinai Health System and Icahn
School of Medicine at Mount Sinai

Establishment, development, and °
leadership of the Transgender Medicine
Clinical Center at Boston Medical

Center °

Development and dissemination of the o
seminal reviews that are most widely

cited in the lay press that explain the
concept that gender identity is a

biological phenomenon (see bibliography
section above, e.g. PMID: 25667367).

The Center for Transgender Medicine and Surgery at Mount
Sinai is the first comprehensive center for transgender medical
care in New York and the most comprehensive program in the
United States

The Center is one of only several such centers in North America
that are housed in academic teaching hospitals where care can be
integrated

The Center is a model for such care delivery in North America.

The Center for Transgender Medicine and Surgery at BMC is
the first comprehensive center for transgender medical care in
New England

The Center is one of only several such centers in North America
that are housed in academic teaching hospitals where care can be
integrated

The Center is a model for such care delivery in North America.

The concept that gender identity is a biological phenomenon has
been a key component of the recent culture change in favor of
mainstream medical care for transgender individuals (see media
section above)

Development and dissemination of new |The teaching of evidence-based approaches to transgender medical
and influential curricular content to care to:

teach the biology of gender identity in o
conventional medical education (see
curriculum section above) °

Development and dissemination of o
seminal reviews supporting the safety of
transgender hormone treatment

regimens (see invited lectures section o
above)

January 6, 2022

Medical students (see bibliography section above, e.g. PMID
23425656 and PMID 27042742)

Physician trainees (see bibliography section above, e.g. PMID
26151424)

Practicing physicians (see invited lectures section above) serves
as a crucial component to the gained credence given to care for
transgender individuals in conventional medical settings.

Once mainstream medical providers learn of the biology
underlying gender identity, their biggest concern is the relative
safety of the medical interventions relative to the benefit.

The development and dissemination of the seminal reviews and
lectures supporting the safety of current treatment regimens
serves as a further crucial component to the culture change
among conventional medical providers in favor of routine
medical care for transgender individuals
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER

JACKSON,
Plaintiff,
V.
WEST VIRGINIA STATE BOARD OF Civil Action No. 2:21-cv-00316
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST VIRGINIA Hon. Joseph R. Goodwin

SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,

and
LAINEY ARMISTEAD,

Defendant-Intervenor.

REBUTTAL EXPERT REPORT AND DECLARATION OF
JOSHUA D. SAFER, MD, FACP, FACE

1. I have been retained by counsel for Plaintiff as an expert in connection with the
above-captioned litigation.

2. My background and credentials are set forth in my previous expert report and
declaration dated January 21, 2022 (“Safer Rep.”). I incorporate all conclusions and facts set forth
in my previously submitted report into this rebuttal report as if fully stated herein.

3. I reviewed the expert reports of Gregory A. Brown, Ph.D. and Chad. A. Carlson,

M.D., submitted in this case on February 23, 2022 (“Brown Rep.” and “Carlson Rep.”). I provide
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this rebuttal report to explain the overall problems with the conclusions they draw and provide
data showing why such conclusions are in error. I reserve the right to supplement my opinions in
response to new information if necessary as the case proceeds.
SUMMARY OF OPINIONS
4. In this rebuttal report, [ address four topics raised in the expert reports of Dr. Brown
and Dr. Carlson that are related to this lawsuit. '

a. H.B. 3293’s definition of “biological sex” as “reproductive biology and genetics at
birth” is inaccurate and misleading. Especially in the context of transgender people
or people with intersex characteristics, “biological sex” includes all the biological
components of sex, including hormones and the biological underpinnings of gender
identity.

b. Circulating testosterone is the primary known biological driver of average
differences in athletic performance, not “reproductive biology and genetics at
birth.” Differences in athletic performance between cisgender boys and girls before
puberty are minor and cannot reliably be attributed to biological factors instead of
social ones.

c. Concerns about athletic advantage do not provide a scientific basis for H.B. 3293’s

categorical ban of transgender girls and women from all girls’ teams sponsored by

't is my understanding that H.B. 3293 seeks to exclude girls and women who are transgender if
they are a student at a secondary school or institution of higher education in West Virginia. As a
result, several of the studies discussed and conclusions reached by Dr. Brown and Dr. Carlson in
their reports are unrelated to H.B. 3293 (e.g., discussions regarding elite athletes, such as
Olympians). Although there are several issues with Dr. Carlson’s and Dr. Brown’s statements
regarding these inapposite studies and the conclusions they reach are nothing more than conjecture,
given that these studies are not related to H.B. 3293, 1 do not exhaustively respond to each
inaccurate or misleading statement here.
2
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a secondary school or institution of higher education in West Virginia. There is no
basis to expect that transgender girls who receive puberty delaying medication
followed by gender affirming hormones would have an athletic advantage, and Dr.
Brown’s sweeping arguments about an athletic advantage for transgender women
who suppress testosterone after puberty are based on supposition and conjecture,
not evidence.

d. Concerns about safety also do not provide a scientific basis for H.B. 3293’s
categorical ban of transgender girls and women from all girls’ teams sponsored by
a secondary school or institution of higher education in West Virginia. Dr.
Carlson’s speculative arguments about safety risks apply only to contact and
collision sports, and actual safety concerns can be addressed through even-handed
rules instead of discriminating based on transgender status.

H.B. 3293°’S DEFINITION OF “BIOLOGICAL SEX”
IS INACCURATE AND MISLEADING

5. Ignoring all the other biological components of sex, H.B. 3293 defines “biological
sex” exclusively as “an individual’s physical form as a male or female based solely on the
individual’s reproductive biology and genetics at birth.” As I explained in my initial report,
however, the phrase “biological sex” is an imprecise term that can cause confusion, especially in
the context of transgender people and people with intersex characteristics. A person’s sex
encompasses the sum of several different biological attributes, including sex chromosomes, certain
genes, gonads, sex hormone levels, internal and external genitalia, other secondary sex
characteristics, and the biological underpinnings of gender identity. Those attributes are not always
aligned in the same direction. See Hembree WC, et al. Endocrine Treatment of Gender-
Dysphoria/Gender Incongruent Persons: An Endocrine Society Clinical Practice Guideline. J Clin

3
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Endocrinol Metab 2017; 102:3869—-3903 (“Endocrine Society Guidelines 2017”) at 3875; Safer
JD, Tangpricha V. Care of Transgender Persons. N Engl J Med 2019; 381:2451-2460 (“N Engl J
Med 2019”).

6. In response to my initial report, Dr. Brown states that sex is rooted in biology.
(Brown Rep. 49 1-3). I agree. But the fact that sex is rooted in biology does not mean that sex is
defined exclusively by genetics or reproductive biology at birth. As reflected in the same sources
cited by Dr. Brown, dimorphous sexual characteristics in men and women are produced by a
combination of genes, prenatal androgen exposure to sex hormones, epigenetics and other
environmental factors. Bhargava, A. et al. Considering Sex as a Biological Variable in Basic and
Clinical Studies: An Endocrine Society Scientific Statement. Endocr Rev. 2021; 42:219-258
(“Bhargava 20217) at 221-228; N Engl J Med 2019; Safer JD, Tangpricha V. Care of the
Transgender Patient. Ann Intern Med 2019; 171: ITC1-ITC16 (“Ann Intern Med 2019”).

7. In addition, although the precise biological causes of gender identity are unknown,
gender identity itself has biological underpinnings, possibly as a result of variations in prenatal
exposure to sex hormones, gene sequences, epigenetics, or a combination of factors. And when
transgender people receive puberty-delaying treatment and gender-affirming hormones, they
develop other biological and physiological sex characteristics that align with their gender identity
and not with their sex recorded at birth. Endocrine Society Guidelines 2017 at 3874-75, 3888-89;
Bhargava 2021 at 227; N Engl J Med 2019; Ann Intern Med 2019.

THE PRIMARY KNOWN BIOLOGICAL DRIVER OF AVERAGE DIFFERENCES IN
ATHLETIC PERFORMANCE IS CIRCULATING TESTOSTERONE

8. As explained in my previous report, the primary known biological cause of average
differences in athletic performance between non-transgender men as a group and non-transgender
women as a group is circulating testosterone—not “reproductive biology and genetics at birth.”

4
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The existing “evidence makes it highly likely that the sex difference in circulating testosterone of
adults explains most, if not all, of the sex differences in sporting performance.” See Handelsman
DJ, et al. Circulating Testosterone as the Hormonal Basis of Sex Differences in Athletic
Performance. Endocrine Reviews 2018; 39:803-829 (“Handelsman 2018”) at 823 (summarizing
evidence rejecting hypothesis that physiological characteristics are driven by Y chromosome).?

0. Neither Dr. Brown nor Dr. Carlson disputes that circulating testosterone is the
largest biological driver of average differences in athletic performance (Brown Rep. 4 114; Carlson
Rep. 9] 16), but Dr. Brown contends that cisgender boys and transgender girls have at least some
biological advantages in athletic performance over cisgender girls even before puberty. In support,
Dr. Brown relies primarily on demographic data from physical fitness tests or athletics in which
prepubertal cisgender boys have outperformed prepubertal cisgender girls. But there is no reliable
basis for Dr. Brown to attribute those differences to biology instead of social factors such as greater
societal encouragement of athleticism in boys, greater opportunities for boys to play sports, or
different preferences of the boys and girls surveyed. See Handelsman DJ. Sex Differences in
Athletic Performance Emerge Coinciding with the Onset of Male Puberty. Clin Endocrinol (Oxf).
2017;87(1):68-72 (“Handelsman 2017”).

10. Dr. Brown also points out that there are physiological differences between

cisgender boys and cisgender girls before puberty, largely as a result of exposure to hormones in

2 Dr. Brown cites to Handelsman in his report but continually misrepresents Handelman’s findings,
notably omitting key portions of the reference. For example, Dr. Brown writes, “[t]here is
convincing evidence that the sex differences in muscle mass and strength are sufficient to account
for the increased strength and aerobic performance of men compared with women and is in keeping
with the differences in world records between the sexes.” (Brown Rep. § 55, citing Handelsman
2018). But Dr. Brown omits the following sentence which explains that “[t]he basis for the sex
difference in muscle mass and strength is the sex difference in circulating testosterone.”
(Handelsman 2018 at 816) (emphasis added).
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utero or during infancy. (Brown Rep. 9 71 (citing McManus, A. and N. Armstrong, Physiology of
Elite Young Female Athletes. ] Med & Sport Sci 2011; 56:23-46)). But the article cited by Dr.
Brown never draws a causal connection between those physiological differences and any
differences in athletic performance between cisgender prepubertal boys and girls. Throughout the
article, McManus and Armstrong acknowledge that differences between cisgender prepubertal
boys and girls in various measurements are minimal or nonexistent. See Id. at 24 (“Prior to 11
years of age differences in average speed are minimal”); at 27 (“small sex difference in fat mass
and percent body fat are evident from mid-childhood”); at 29 (“bone characteristics differ little
between boys and girls prior to puberty”); at 32 (“There is little evidence that prior to puberty
pulmonary structure or function limits oxygen uptake™); at 34 (“[N]o sex differences in arterial
compliance have been noted in pre- and early- pubertal children™).

11. There is also no basis to confidently predict that patterns about the athletic
performance of prepubertal cisgender boys will be the same for prepubertal transgender girls. To
the extent that differences in performance are influenced by social influences, biases, or
preferences, the experience of transgender girls might be more similar to the experience of
cisgender girls than to cisgender boys. And to the extent that differences in performance are shown
to have some connection to epigenetics or exposure to sex hormones in utero or infancy, we do
not know whether those biological factors are always equally true for transgender girls in light of
scientific studies documenting potential biological underpinnings of gender identity.

12. For example, studies have shown that even before initiating hormone therapy
transgender women tend to have lower bone density than cisgender men. Van Caenegem E, Taes
Y, Wierckx K, Vandewalle S, Toye K, Kaufman JM, et al. Low Bone Mass is Prevalent in Male-

to-Female Transsexual Persons Before the Start of Cross-Sex Hormonal Therapy and
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Gonadectomy. Bone 2013;54(1):92-7. We do not know whether those differences are explained
by social factors or biological ones. But regardless of the cause, it cannot be assumed that the
physiological characteristic of cisgender boys and men will automatically apply to transgender
girls and women even in the absence of gender affirming hormones.

CONCERNS ABOUT ATHLETIC ADVANTAGE
DO NOT PROVIDE A SCIENTIFIC BASIS FOR H.B. 3293

13.  Inmy previous report, I explained why “[t]here is no medical justification for West
Virginia’s categorical exclusion of girls who are transgender from participating in scholastic
athletics on the same teams as other girls.” (Safer Rep. § 46). By excluding girls who are
transgender based on “biological sex,” and defining that term to mean “reproductive biology and
genetics at birth,” West Virginia categorically prevents girls who are transgender from
participating on all girls’ teams sponsored by a secondary school or institution of higher education
in West Virginia regardless of the particular sport at issue and regardless of whether they are pre-
pubertal, receiving puberty blockers, or receiving gender-affirming hormone therapy. That
sweeping and categorical ban is dramatically out of step with even the most stringent policies of
elite international athletic competitions for girls and women who are transgender.

14. To support this sweeping ban, Dr. Brown makes a variety of claims that are either
irrelevant or are based on speculation and inferences that are not supported by the data that we
currently have.

15.  As an initial matter, Dr. Brown provides no scientific support for excluding girls
and women who are transgender and who had puberty blockers before endogenous puberty. To the
contrary, even some of the most exclusionary policies cited by Dr. Brown allow transgender girls
and women to participate if they did not experience endogenous puberty. See World Rugby
Transgender Women’s Guidelines 2020 (“Transgender women who transitioned pre-puberty and

7
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have not experienced the biological effects of testosterone during puberty and adolescence can
play women’s rugby”).?

16. Dr. Brown contends that “there is no published scientific evidence that the
administration of puberty blockers to males before puberty eliminates the pre-existing athletic
advantage that prepubertal [transgender girls] have over prepubertal [cisgender] females.” (Brown
Rep. at 56). But as I explain above, there is no evidence that prepubertal transgender girls have
any such pre-existing biological athletic advantages. See supra 99 9-12.

17. Dr. Brown’s assertions also rest on a misunderstanding of the treatment of gender
dysphoria. Indeed, Dr. Brown admits that his speculation about puberty blockers is outside his area
of expertise. (Brown Rep. 9 110). Under current standards of care, transgender adolescents are
eligible to receive puberty blockers when they reach Tanner 2—not Tanner 3—which is early
enough to prevent endogenous puberty from taking place. See Endocrine Society Guidelines 2017
at 3869-3903. Following administration of puberty blockers, transgender girls and women will
have also received gender-affirming care to allow them to go through puberty consistent with their
female gender identity. As a result of a typically female puberty, these transgender girls and
women will develop many of the same physiological and anatomical characteristics of cisgender
girls and women, including bone size (Brown Rep. 9 46-48), skeletal structure (id. at q 49), and
“distinctive aspects of the female pelvis geometry [that] cut against athletic performance” (id. at
50). Thus, a transgender girl or women who received puberty blockers followed by gender-

affirming hormones does not have the same physiology as a prepubertal cisgender boy.*

3 See https://www.world.rugby/thegame/player-welfare/guidelines/transgender/women

4 Dr. Brown cites to a study measuring body composition among transgender people who received
puberty delaying medication followed by gender affirming hormones. (Brown Rep. 9 112-13
(citing Klaver M, et al. Early Hormonal Treatment Affects Body Composition and Body Shape in

8
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18. Dr. Brown also cannot point to data justifying H.B. 3293’s exclusion of transgender
girls and women who experience endogenous puberty and then lower their levels of circulating
testosterone. As I explained in my original report, concerns about athletic competition among
college students and adults are more attenuated for students in middle school and high school,
where athletes’ ages typically range from 11-18, with different athletes in different stages of
pubertal development. Increased testosterone begins to affect athletic performance at the beginning
of puberty, but those effects continue to increase each year of puberty until about age 18, with the
full impact of puberty resulting from the cumulative effect of each year. As a result, a 14, 15, or
16-year old has experienced less cumulative impact from testosterone than a 17 or 18-year old.

19. But even with respect to college students, Dr. Brown’s sweeping arguments are not
supported by his data. There have been only two studies that examined the effects of gender-
affirming hormone therapy on the athletic performance of transgender female athletes. (Safer Rep.
941 55-57). The first is a small study of eight adult long-distance runners showing that when women
who are transgender have lowered circulating testosterone, their performance when compared to
non-transgender women was proportionally the same as their performance had been before
treatment relative to non-transgender men. Harper J. Race Times for Transgender Athletes. Journal
of Sporting Cultures and Identities 2015; 6:1-9. The second is a retrospective study that reviewed
military fitness test results, showing that two years of gender-affirming hormone therapy negated

any advantage transgender women had over non-transgender women in performing push-ups and

Young Transgender Adolescents. J Sex Med 2018; 15: 251-260)). This study confirms that the
transgender women after treatment had body composition patterns that more closely resembled
cisgender women than cisgender men (or cisgender prepubertal boys). The minimal remaining
differences reported in some measurements are not large enough to plausibly confer a material
athletic advantage, and those differences are likely attributable to the fact that the subjects do not
appear to have started receiving treatments until ages 12.8 to 13.5 at the earlies. By contrast, the
start of Tanner 2 for transgender girls usually begins at about age 11.5.
9
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sit-ups, but did not completely negate transgender women’s faster times in racing 1.5 miles.
Roberts TA, et al. Effect of gender affirming hormones on athletic performance in transwomen
and transmen: implications for sporting organizations and legislators. Br J Sports Med. 2020;
0:1-7. doi:10.1136/bjsports-2020-102329.

20. Neither of these studies provides enough data to support Dr. Brown’s sweeping
claim that transgender women who have lowered circulating testosterone have an advantage over
cisgender women in all athletic events. To support that inference, Dr. Brown cites to a variety of
studies of transgender women measuring discrete physiological characteristics such as muscle size
or grip strength. (Brown Rep. 9 153-56). Dr. Brown predicts that if puberty-influenced
characteristics like bone and muscle size are not completely reversed by testosterone suppression,
then those characteristics will continue to provide an advantage for transgender women. But
because changes in testosterone affect different parts of the body in different ways, we do not have
enough information to confidently predict whether the combined effect of the changes will be an
advantage or a disadvantage.

21. The study about military fitness tests (Roberts 2020) illustrates the point. Roberts
TA, etal. BrJ Sports Med. 2020; 0:1-7. After two years of suppressing testosterone any advantage
that the transgender women had in performing push-ups or sit-ups was eliminated. But because
the transgender women in the study weighed more than the cisgender women even after
suppressing testosterone, the transgender women had to use more muscle strength to perform the
same number of push-ups. In other words, the transgender women may have had more muscle
strength, but that greater strength did not translate into an athletic advantage in a push-up contest.

Because different sports require different types of physical performance, the existence and extent

10
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of any performance advantage based on grip strength or leg-muscle size may vary from sport to
sport and cannot support a categorical across-the-board rule.

22. Dr. Brown also refers to widely publicized anecdotes about isolated cases of
transgender girls and women winning state championships in high school sports or NCAA
championships in college. But transgender athletes and women have been competing in NCAA
and secondary school athletics for many years at this point, and they remain dramatically
underrepresented amongst champions. The occasional championships that have been widely
publicized do not come close to constituting the rates one would expect if they won at rates that
are proportional to their overall percentage of the population (which is approximately 1%).

CONCERNS ABOUT SAFETY DO NOT PROVIDE
A SCIENTIFIC BASIS FOR H.B. 3293

23.  Dr. Carlson argues in his report that allowing transgender girls and women to
participate on women’s teams “creates significant additional risk of injury for the [cisgender]
female participants competing alongside these transgender athletes.” (Carlson Rep. at 2).

24. Even on their own terms, none of Dr. Carlson’s arguments support H.B. 3293’s
categorical ban of all girls who are transgender from all girls’ sports teams. Dr. Carlson’s safety
arguments relate solely to contact and collision sports and to physical characteristics developed
during puberty. By contrast, H.B. 3293 applies even to non-contact sports like cross-country, and
it applies even to transgender girls and women who have never experienced endogenous puberty

as a result of hormone blocking medication and gender-affirming hormones.>

> The declaration Dr. Carlson submitted earlier in this case dealt exclusively with physiological
characteristics acquired during puberty. In his more recent report, Dr. Carlson vaguely asserts that
“the conclusions of this paper can apply to a certain extent before . . . puberty” (Carlson Rep. at
56) but he does not attempt to argue that the relatively small differences in performance or
physiology observed before puberty come anywhere close to creating an actual safety risk.

11
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25. To the extent that Dr. Carlson’s arguments related to some applications of H.B.
3293, those arguments are based on stereotypes and suppositions, not actual evidence that
transgender girls and women pose a safety threat. Although transgender girls and women have
been playing in NCAA and secondary school sports for at least the past 10 years, Dr. Carlson does
not identify any instance in which a cisgender girl or woman has actually been injured as a result
of competing against a girl or woman who is transgender. Rather, he theorizes that a greater
number of people are identifying as transgender and that sporting organizations should adopt
restrictions preemptively in response to what he characterizes as “this rapid social change.”
(Carlson Rep. at 59).

26. Dr. Carlson repeats the same mistakes as Dr. Brown by drawing unsubstantiated
inferences about transgender women based on data from cisgender men and from measurements
of discrete characteristics. As discussed above, we do not currently have sufficient information to
predict how all the physiological effects of testosterone suppression will interact in combination
each other or whether they will produce the same kinetic energy as typically produced by cisgender
men. For instance, having larger bones without corresponding levels of testosterone and muscle
mass would mean that a runner has a bigger body to propel with less power to propel it.

27. Dr. Carlson does not offer a cogent explanation for why alleged safety concerns
based on average differences in size and strength should be addressed with an across-the-board
exclusion of transgender women as opposed to tailored, non-discriminatory policies. Like Dr.
Brown’s arguments about athletic advantage, Dr. Carlson’s arguments about safety must be
considered in the context of all the intra-sex variations in height, weight, and muscle mass that
pose comparable safety risks. Athletic organizations can protect athlete safety for women without

drawing categorical lines based on transgender status.

12
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CONCLUSION
I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on 5/‘D / 22 kﬁ/\

A4

Joshua D. Safer, MD, FACP, FACE

13
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3] (1t is hereby stipulated and agreed by and between
4| counsel for the respective parties that reading,
5] signing, sealing, certification and filing are not not

6| waived.)

7| —— - - . -k . e ___
8 PROCEEDTINGS

O| -
10 MR. BABWAH: My name is Brandon Babwah.

11 I"m a notary public out of the State of New York.

12 VIDEOGRAPHER: We are now on the record.

13| My name is Jacob Stock. 1"m a Certified Legal Video
14 | Specialist employed by Sargent®s Court Reporting

15| Services. The date today is March 24th, 2022. The
16 | current time on the video monitor reads 9:17 a.m.

17| Eastern Standard Time. This deposition is taken

18| remotely by videoconference. The caption of this case
19| is the United States District Court for the Southern
20| District of West Virginia at Charleston, BPJ, et al.
21| versus West Virginia State of Board of Education, et
22| al., Civil Action No. 2:21-cv-00316. The name of the
23| witness is Joshua Safer. Will the attorneys present

24 | state their names and the parties they represent?

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908
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ATTORNEY BROOKS: Roger Brooks for the

Intervenor, Lainey Armistead, in the room --- 1n the
conference room with the witness. With me is my
colleague, Lawrence Wilkerson.

ATTORNEY HOLCOMB: Christiana Holcomb for

the Intervenor.

ATTORNEY TRYON: This is David Tryon

representing the State of West Virginia. |I"m with the
Attorney General®s Office.

ATTORNEY MORGAN: This is Kelly Morgan on

behalf of the West Virginia Board of Education and
Superintendent Burch.

ATTORNEY DENIKER: Good morning. Susan

Deniker representing Harrison County Board of Education
and Superintendent Dora Stutler.

ATTORNEY GREEN: Roberta Green here on

behalf of West Virginia Secondary School Activities
Commission.

ATTORNEY BLOCK: For the Plaintiff iIn the

room is Josh Block from the ACLU.

ATTORNEY SWAMINATHAN: And you have Sruti

Swaminathan from Lambda Legal.

ATTORNEY HARTNETT: Good morning. This

is Kathleen Hartnett from Cooley for the Plaintiff.

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908
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14
1 ATTORNEY BARR: This is Andrew Barr from
2| Coley for Plaintiff.
3 ATTORNEY KANG: Good morning. This 1s
4| Katelyn Kang from Cooley for the Plaintiff.
5 ATTORNEY HELSTROM: Hello. This is Zoe
6| Helstrom from Cooley for Plaintiff.
7 VIDEOGRAPHER: And if that"s everyone,
8| may 1 ask the notary to swear iIn the witnhess?
9 ——
10 JOSHUA SAFER, M.D.,
11| CALLED AS A WITNESS IN THE FOLLOWING PROCEEDING, AND
12 HAVING FIRST BEEN DULY SWORN BY A NOTARY PUBLIC,
13| TESTIFIED AND SAID AS FOLLOWS:
14 -——
15 VIDEOGRAPHER: May 1 also ask the notary
16| to identify himself for the record as well?
17 NOTARY: My name is Brandon Babwah.
18 VIDEOGRAPHER: And at this time the
19| notary may be dismissed and we can begin.
20 ATTORNEY BROOKS: Thank you. And thank
21| you all for making all this complicated stuff work.
22 -—-
23 EXAMINATION
24 -——-

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908
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BY ATTORNEY BROOKS:

Q. Doctor Safer, good morning. 1 want to first put
in front of you your expert report and your rebuttal
report so that you have those i1If at any point you want
to refer to them. 1t looks --- for convenience let"s
mark those as Exhibit 1 and 2 for the deposition.

ATTORNEY TRYON: Roger, one moment. 1I™m

looking at the realtime, and 1t"s recording you as
Attorney Capehart. So I don*"t know iIf that needs to be
corrected now. And 1t"s showing me as Attorney
Hartnett.

ATTORNEY BROOKS: She will get that fixed

and the record will be correct.

ATTORNEY TRYON: Okay.

(Whereupon, Exhibit 1, Report of Dr. Safer,
was marked for identification.)

(Whereupon, Exhibit 2, Rebuttal Report of
Dr. Safer, was marked for identification.)

ATTORNEY BROOKS: And at the moment I™m

handing copies to the witness. And I would like to mark
as Safer Exhibit 3 a short article entitled Fairness for

Transgender People i1n Sport by Joshua Safer.
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ATTORNEY WILKINSON: Tab 82.

(Whereupon, Exhibit 3, Fairness for
Transgender People i1n Sports Article, was
marked for identification.)

ATTORNEY BROOKS: And the court reporter

will hand the stamped copy to the witness; am | correct?

BY ATTORNEY BROOKS:

Q. And Doctor Safer, 1 will ask you questions if
you go about your expert reports but let me ask you now
to focus your attention on Exhibit Number 3. Am I right
that this is an article that you have just very recently

published?

A. Yes.

Q. When did this come out?

A. This came out within the past few weeks 1 think.
Q. And this 1s not a recording of the original

research. This is a two page piece simply explaining
current issues to the readership of this journal?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So this 1s not original

research, that®"s correct.

ATTORNEY BROOKS: Thank you.
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1| BY ATTORNEY BROOKS:

2 Q. How would you describe the purpose of this

3| article?

4 A. The purpose of this article i1s to educate

5] endocrinologists, frame the issues and also serves a bit
6| as a charge to endocrinologists In terms of work that

7| needs to be done.

8 Q- Thank you. |If you look at the first column of
9| the first page, in the third paragraph you will see it
10| begins a possible tension exists because of the

11| observation that on average cisgender boys and men have
12 | better performance outcomes in athletics than do

13| cisgender girls and women. Do you see that language?
14 A. I do.

15 Q- And you are referring there to the general

16 | observation that natal males have better average

17| athletic performance than natal females in a variety of

18 measures.

19 Correct?
20 ATTORNEY BLOCK: Objection to form.
21 THE WITNESS: So 1 guess | need to be

22 | more specific or 1 can clarify.

23| BY ATTORNEY BROOKS:

24 Q. IT you would be more specific.
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A. So cisgender men at a certain age have better
sports outcomes than cisgender women.

Q- But you wrote in this just published article
that cisgender boys and men have better performance
outcomes than the cisgender girls and women.

Correct?

A. That is correct.

Q.- And what did you mean iIn that statement by your
reference to boys and girls?

A. Boys and girls who are basically --- it depends,

it"s context I guess. So boys and girls who are
developed to that point.

Q- So those --- what you had in mind are boys and
girls, once the puberty process begins i1n males in
particular?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yes, I guess 1 would say

that what we know i1s what i1s towards the end of puberty
and subsequent development beyond puberty.

BY ATTORNEY BROOKS:

Q- You say iIn the next sentence --- well, let me
just clarify, you accept as a scientific fact the
general observation that, on average, boys and men,

defining boys as you just did, have significantly
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stronger athletic performance In a variety of metrics
than girls and women as you just defined girls; correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So 1 guess how 1 would say

that i1s | accept as fact that men and boys who are
appropriately developed have, yeah, have bad performance
outcomes in certain sports than do cisgender women and
cisgender girls again appropriately developed.

BY ATTORNEY BROOKS:

Q. And the next sentence reads the performance
difference has resulted iIn the establishment of female
only divisions for sport participation for girls and
women and safely compete in the live events, closed
quote. Do you see that language?

A. I do.

Q. And there you were, am | correct, explaining the
relationship of your observation about male performance
with the existence In our society of sex-separated
sports.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So I guess --- 1 would

think the way 1 would say i1t myself is this iIs a ---

this 1s the reason why we have the carve-out for the
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1| female category.
2 BY ATTORNEY BROOKS:
3 Q- And one reason iIs to give cisgender girls and
4|1 women an opportunity to, quote, reliably win events.
) Correct?
6 ATTORNEY BLOCK: Objection.
7 COURT REPORTER: 1I™"m sorry, Counsel, 1
8| can"t hear you.
9| BY ATTORNEY BROOKS:
10 Q- One reason, according to what you®"ve written 1in

11| this article, that there have been a carve-out iIn a

12 | separate female division is to provide girls and women

13| with opportunities to, quote, reliably win events,

14| closed quote.

15 Correct?

16 A. So I guess the way 1 would say it i1s 1f we are
17| going to be really careful with the language here that

18 it would be on average to reliably win events, that is

19| --- yeah, I will leave it at that.

20 Q. Certainly not every girl and women 1s going to
21| win events, as | know as a male who never won an event?
22 A. Exactly.

23 Q- And another reason, according to this sentence

24 | that you wrote, for having a separate category for girls
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and women is so that they can, quote, safely compete.
Correct?

A. The word safely in that context is kind of ---
accentuates reliably.

Q- And you wrote in the next sentence that, quote,
the female-only divisions are a major factor to
encourage greater participation of girls and women in
sports with a goal of equal participation rates.

Do you see that language?

A. I do.

Q- And can you explain to me what you understand or
what you were trying to explain as the relationship
between having a separate female category on the one
hand and encouraging greater participation by women and
girls on the other?

A. Some of the goals of the people who are iIn sport
who organize sport are to get as high fractions of the
population to participate as can be encouraged to do so
for sheer health of those individuals and then of
everybody. And so the purpose of the carve-out then iIn
these circumstances is to encourage girls and women to
participate in larger numbers than they might otherwise.

Q- And do you have an opinion, do you have an

expert opinion as to whether the existence of separate
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categories for female sports has in fact been a, quote,
major factor 1In encouraging greater participation by
women and girls in sport?

A. I don"t have an expert opinion.

Q- You don®"t know whether that is objectively true
or not?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 don"t --- right, I can™t

state as an expert on the details of that subject,
that"s right.

BY ATTORNEY BROOKS:

Q. On the second column, In the --- the first full
sentence begins many hormone related. Do you see that?

A. Yes, | do.

Q. Let me read that sentence into the record.
Quote, many hormone-related physical characteristics
acquired during puberty are not reversed if hormone
levels are changed later in life. Can you tell us what
physical characteristics associated with typical male
development are in your opinion not reversed 1f hormone
levels are changed later in life?

A. Again, so I don"t know that 1 would off the top
of my head give an exhaustive list but a classic would

be height.
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Q- Would you --- I understand your list may not be

exhaustive, but let me ask you to tell us all the
examples as you"re able to sit here thinking today of
physical characteristics acquired during male puberty
that are not reversed i1If hormone levels are changed
later 1n life.

ATTORNEY BLOCK: Objection to form.

THE WITNESS: I don"t know that I could

--— 1 don"t know that I would want to accidentally go
down that path and conjecture too much, but If I™m

expanding a bit on height and thinking about bone

characteristics, especially there might be modest change

but significant residual bone would be the biggest

example. And some other elements --- | can"t even say

was about to say a bit proportional, but it"s more

complicated than that, so other --- other tissues partly

influenced by that fact.

BY ATTORNEY BROOKS:

Q- IT we jump down to the next paragraph it begins,

quote, the questions arise most with transgender women

who began hormone treatment after puberty. And then
continues, quote, the situation includes most
transfeminine people because it iIs most common to

undergo endogenous puberty prior to seeking medical

it
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interventions appropriate to gender identity. Have 1
read that correctly?

A. Yes.

Q.- And 1s 1t consistent with your experience that
most natal males who seek what you refer to as gender
confirming treatment do so after experiencing at least
most of the ordinary male puberty?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yes. So just terminology,

just to be clear, so people who are recorded male at
birth who are looking for gender affirming is the term
but gender confirming is fine. And sorry, the question
there?

BY ATTORNEY BROOKS:

Q- I will ask 1t again. |Is it consistent with your
personal experience that most natal males who seek
gender affirming treatment present after undergoing at
least most of a natural male puberty?

ATTORNEY BLOCK: Same objection to

terminology.

THE WITNESS: Yes. So most transgender

women who come seeking medical treatment have gone
through a typical male puberty, that is correct, right

now.
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BY ATTORNEY BROOKS:

Q. And 1n your clinic most of them have gone
through what you would consider to be a complete male
puberty process?

A. I can*t answer that completely because we defineg
puberty in this narrow way with the Tanner stages, but
then people continue to have development even beyond
that to a significant degree.

Q- But they have experienced, in your professional
experience, at least the bulk of the pubertal changes?

A. Yes, | mean the --- 1 guess --- the way I would
say it 1s, is that most of the transgender women who are
coming or even girls who are coming for medical
attention have gone through the classic Tanner stages of
puberty through Tanner five, which is the last one, by
the time they have determined that they"re interested in
gender-affirming treatment, yes.

Q. And let"s go back to the very fTirst paragraph of
your article in which you mention about five lines down,
quote, concern for possible residual athletic advantages
from a history of typical male puberty, closed quote.

Do you see that language?

A. Let me find it. Where i1s it?

Q.- It s about five lines down on the very first
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paragraph of the article.

A. Oh, the middle of the sentence, exactly.

Q- And so in your opinion, it is concern for
possible residual athletic advantages from a history of
typical male puberty that drives a great deal of concern
about how to address inclusion of natal males who
experience a female gender i1dentity in female athletics.

Am 1 correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So the concern about the

residual impact of testosterone during puberty for
transgender women who went through a typical male
puberty is the source of --- right, iIs a source of
tension at a medical sensitive level, yes.

BY ATTORNEY BROOKS:

Q. And that"s an i1ssue that, for instance, you
engage in extensive discussions about In connection with
your service on the committee for the I1AAF.

Am 1 correct?

A. So the --- right, the conversation at World
Athletics now, but formerly 1AAF, has dealt and I"m sure
will continue to deal with that which i1s the question of
to what degree are some of those characteristics, a

cause for relevant athletic advantage.
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Q- And In your opinion, concern about possible
residual athletic advantages resulting from a history of
typical male puberty is legitimate concern.

Right?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Right. I don"t know that

I"m as an expert commenting on its legitimacy. My role
on the committee is talking about what is.

BY ATTORNEY BROOKS:

Q. Do you have any expert opinion as to whether
concern for possible residual athletic advantages from a
history of typical male puberty is a legitimate concern?

A. I"m sorry. Say that again.

Q.- Do you have any expert opinion as to whether
concern for possible residual athletic advantage from a
history of a typical male puberty is a legitimate
concern?

A. I don*t know that I would --- again, I don"t
know that I*m an expert on what i1s legitimate or not. 1
come iInto the room as the scientist talking about what
is true and what is not true, what do we know and what
do we not know.

Q- So on the question then after the science has

been put on the table as to how to balance that with
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other considerations of fairness, of inclusion, that is
not your expertise is what you are telling me?

A. That i1s right, that is not my expertise.

Q. IT we go to page two, In the first column, the
second full paragraph begins because testosterone. Do
you see that paragraph?

A. I do.

Q- And you discuss there World Athletic
requirements, that is the former IAAF 1 believe you just
testified?

A. Yes.

Q. And the World Athletics has adopted a
requirement to suppress testerone (sic) to five
nanomolar per liter testosterone.

Correct?

A. World Athletics threshold i1s five nanomolar per
liter for those sports where they have a threshold.
That®"s right, yes.

Q- And at least formally the International Olympic
Committee had a ten nanomolar threshold as part of what
you would call out in this paragraph.

Is that correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yes. So i1t was the case
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that the International Olympic Committee Medical Group
was trying to form a unified approach just for purposes
of organization. And at that time a ten nanomolar per
liter suggestion was put out. And that is about as far
as it got because it then was shifted to all of the
individual international federations.

BY ATTORNEY BROOKS:

Q. You say In the final sentence of that paragraph,
quote, such thresholds are considered to be fair to
transgender women because they are well above the 1.7
nanomolar per liter target testosterone threshold in
medical treatment guidelines, closed quote.

Do you see that language?

A. Yes.

Q- Am 1 correct that in your professional
understanding the 1.7 nanomolar per liter target i1s set
because that®"s generally believed to be at the upper
range of testosterone levels 1n normal, healthy females?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So the 1.7 nanomolar per

liter target is the upper level for adults cisgender
women .

BY ATTORNEY BROOKS:

Q. And with that clarified, can you explain to me
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1| what you meant by the sentence that | just read, what
2| the point is there?
3 A. The point of the sentence i1s to --- | guess
4| there are a couple of considerations in terms of
5| determining these numbers, but --- so part of the point

6 is to 1dentify numbers that are feasible for transgender
7| women on their medical treatment.

8 Q- Is there some other point to this sentence 1In

9| your understanding as it is offered?

10 ATTORNEY BLOCK: Objection to form.

11 THE WITNESS: So the sentence references

12 | that piece, but there i1s the additional context of
13| having a number that is fair to the greater female
14| committee cisgender and transgender too.

15| BY ATTORNEY BROOKS:

16 Q. So 1t"s fair i1In your judgment to transgender
171 women because the threshold that is being set gives,
18| what should we say, plenty of buffer above what is

19| considered to be the upper range of normal female

20 | testosterone levels?

21 ATTORNEY BLOCK: Objection to form.

22 THE WITNESS: Right. So I"m not taking a

23| position on what is fair to be clear.

24 | BY ATTORNEY BROOKS:
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Q- Thank you.

A. But the concept of those iIn the room making that
distinction felt that this cutoff would be fair because
there would be, iIndeed, create some buffer and,
therefore, people who weren®t perfectly at goal would
still be i1ncluded.

Q- So because this may be important, let me
clarify, when you wrote such thresholds are considered
to be fair, you were not offering a personal opinion
about fairness but explaining the judgment that had been

made by this committee about fairness?

A. That"s correct.
Q- Thank you. And did it cause you personally any
concern that the threshold --- that because the

threshold that was set was more than three times higher
than the upper bounds of testosterone concentrations in
normal healthy women, that that might be unfair to the
broader population of cisgender women?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So to be clear, I™m not

rendering an opinion as an expert on what is fair, but I
can interpret the considerations of people having these
conversations. And so while it is true that the

laboratory range for testosterone for healthy cisgender
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1| women has an upper limit of 1.7 nanomolar per liter,

2| there are cisgender women who, for a variety of reasons,
3| have numbers higher than that and so that and --- so

4| that i1s part of the consideration.

5| BY ATTORNEY BROOKS:

6 Q- Let me take you to the two paragraphs below that
7| to the paragraph that begins the societal priorities.

8| Do you see that paragraph?

9 A. I do.

10 Q. The last sentence of that paragraph reads if

11| advantage from testosterone is demonstrated, does

12 | society want to implement rules that may indirectly

13| coerce transgender children to begin medical regimens

14| prior to their being ready and that they might never

15| actually choose otherwise, closed quote.

16 Do you see that language?
17 A. I do.
18 Q- Would you explain to me the concern that you are

19| expressing there?

20 A. IT a societal goal --- and again here recognize
21 I"m not acting as an expert in this space, but I™m

22| trying to explain to my colleagues what people are

23| discussing. And if our concern is increased

24 | participation in sport by various people, then you can
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1| envision a circumstance where some girls farther along

2 in puberty have a testosterone advantage that could be

3| demonstrated. Again, not that we even have at this

4| point. And then we would be faced with that question,

5] which is that competing goal of making those transgender
6| girls participate in sports and a recognition i1If they

7| are sufficiently far along in their development that

8| they may have an advantage i1f we demonstrate such an

9| advantage.

10 Q. Let me see if I can break that out. Were you
11| talking here about a concern about a hypothetical rule
12 | that says to a natal male who i1dentifies as female that
13| you may play 1f you have suppressed testosterone --- you
14| may play 1f you have taken puberty blockers at an early
15| age but you may not play if you have not taken puberty
16 | blockers from an early stage? |Is that the hypothetical
17| structure that you were addressing iIn this sentence?

18 ATTORNEY BLOCK: Objection to form.

19 THE WITNESS: So the --- it is a

20| hypothetical and i1t would be that if we make a specific
21| testosterone lowering rule at a scholastic level, might
22| we run into a circumstance where we are encouraging

23 | somebody to make medication who might not otherwise take

24 that medication.
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BY ATTORNEY BROOKS:

Q- And staying away from questions of fairness and
speaking from what I think is a medical ethics
perspective, would you think 1t raises ethical problems
iT society were to adopt a rule that permitted certain
individuals to compete in female athletics 1f they had
taken puberty blockers but did not permit them to
compete with the athletic i1f they had not taken puberty
blockers?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 think that"s beyond where

I"m commenting as an expert witness. Some of that
decision is a society decision or for other experts.

BY ATTORNEY BROOKS:

Q- Do you consider yourself to have some expertise
on medical ethics?

A. Not as an expert.

Q. And you don*t feel able --- you don"t have any
opinion as you sit here today as to whether a policy
that created incentives for children to begin medical
regimes relating to gender transition could raise
medical ethical concerns?

A. Not as a medical expert, that"s right.

Q- In the next paragraph --- and 1 think we said
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this Is just out in the last couple of weeks, this

publication.

Right?
A. It"s very fresh. Number five, so yes.
Q- I*m not playing memory games. It says at the

top advance access publication 17 March 20227

A. Good.

Q.- So very recent?

A. Yes.

Q. And you believe you are reasonably current in

the science of this area?

A. I am reasonably current, iIndeed.

Q- I didn"t ask if you know it all because nobody
knows 1t all, but you say at the beginning of this
paragraph much remains unknown scientifically. And you
continue, quote, for example, at what point in puberty
is advantage from testosterone significant. 1Is there a
point where such advantage would outweigh a priority to
outweigh all participants --- all to participate 1in
sport of some sort, closed quote.

Do you see that language?

A. I do.
Q- And actually the point in writing the second
sentence there --- strike that.
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Let me just ask this in general. Do you have
an opinion as to how much of a performance advantage
would count for those --- for natal males versus natal
females, how much of a performance advantage would be,
quote, significant?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 do not have an opinion.

BY ATTORNEY BROOKS:

Q- And In your view, Is that even a scientific

question?

ATTORNEY BLOCK: Objection to form.
THE WITNESS: Let me think. No, that
isn"t a scientific question.
BY ATTORNEY BROOKS:

Q- And you --- and the next sentence is there a
point where an advantage, such an advantage would
outweigh a priority to motivate all to participate. Am
I correct that you also don"t consider that to be a
scientific question?

A. That 1s correct.

Q- That i1s a value judgment?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So it"s not a scientific

question. I can go a little more Iin --- 1 can expand a
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1 little bit there which is to say that we have various

2 | advantages and degrees of unfairness. So what could be
3| a scientific question, if we knew the answers, would

41 1nclude the degree of advantage for some circumstance

5| versus another circumstance where we are able to measure
6| those things.

7| BY ATTORNEY BROOKS:

8 Q. But the question of whether an advantage on the
9| one hand outweighs a desire to be inclusive on the other
10| hand 1s a value question, not a scientific question?

11 ATTORNEY BLOCK: Objection to form.

12| BY ATTORNEY BROOKS:

13 Q- In your opinion.
14 ATTORNEY BLOCK: Objection to form.
15 THE WITNESS: So 1 guess | would just go

16 | back to saying how I said 1t, which 1s the scientific

17| question in there would be to provide that degree of

18| difference and show, for example, that this would be ---
19| this i1s small advantages versus someone that we are

20| already do iIn society as big advantage and that would be
21| how --- that would be the role of the scientist.

22 | BY ATTORNEY BROOKS:

23 Q- I understand that®"s what you would like to say,

24 | but my question for you is, In your opinion, is the next
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step of deciding of whether that advantage which has now
been scientifically detailed outweighs a priority to
motivate all to participate is a value decision.

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yeah, I don"t --- 1 guess 1

can"t as an expert say for certain that i1n all
circumstances that is a value to consider.

BY ATTORNEY BROOKS:

Q- You continue among your lists of things that
are, quote, unknown scientifically, quote, for those who
have completed puberty, what duration of
testosterone-lowering treatment i1s sufficient to create
a level playing field in a given sport, closed quote.

Do you see that?

A. Yes.

Q. And 1n your view, the question of what duration
of testosterone lowering treatment, if any, can be
sufficient to create a level playing field in a given
sport is currently unknown scientifically?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1t"s unknown scientifically

across virtually all sports. What duration of
testosterone lowering raises what degree of advantage.

It"s just at that level. To go to the level playing
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39
field is a whole further tier.
BY ATTORNEY BROOKS:
Q- And in your final paragraph 1 think you said at

the beginning that, 1n part, this was a call to the
field of endocrinology for needed research. In the
final paragraph you say, quote, we In the endocrine
healthcare community have much work to do to create an
evidence base to help guide decision makers so the
choices for transgender women in sport are data driven,
closed quote.
Have 1 read that language correctly?
A. Yes.

Q- So it"s your view as of 2002 that the data that

driven choices about transgender participation in female
athletics.
Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 would say that in 2022 we

have i1nsufficient data to --- how would I say this, we
have insufficient data to make rules for, let"s say,
transgender women, mostly talking about older more
developed people, that would address these concerns for

participation.
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1| BY ATTORNEY BROOKS:

2 Q. Let me ask you to find your initial expert

3| report, which is Exhibit-1, and there 1 will ask you to
4| turn to paragraph 58. At the beginning of paragraph 58
5] you wrote in this report executed on January 21, 2022,

6| which 1s two months prior to the publication date of the
7| article we just looked at --- and actually, let me pause
8| and ask you, when did you write the article that we just
9 looked at? And the process always grinds on for a

10 little while. When do you think you substantially

11| completed the task?

12 A. I honestly don"t remember.

13 Q- Sorry. The question was when do you think you
14 | substantially wrote the text in the article that you

15| just looked at?

16 A. I honestly don"t remember the details. We can
17| talk in years, so it would be 2022 and back into 2021.
18 Q- Okay .

19 So about the same time that you were preparing
20| this expert report?

21 A. There certainly would be some overlap.

22 Q. You wrote i1n paragraph 58, quote, even if

23 | evidence were eventually to show that on average

24 | transgender women have some level of advantage compared
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1| to average non-transgender women, closed quote.
2 Do you see that language?
3 A. I do.
4 Q. Now, in fact, you are aware of substantial
5] evidence that, on average, transgender women do have
6| some level of advantage compared to advantage
7| non-transgender women.
8 Correct?
9 ATTORNEY BLOCK: Objection to form.
10 THE WITNESS: No, I"m not. So that isn"t

11| my statement.

12| BY ATTORNEY BROOKS:

13 Q- And i1s the question --- so you served on the
14 IAAF Committee discussing questions of testosterone

15 levels. And in that context you did not become

16 | acquainted with data showing that on average transgender
17| women have some level of advantage compared to average
18 | non-transgender women?

19 A. Not in --- so, no. In the context of specific
20| sports, no.

21 Q- Do you consider the question of how much

22 | advantage natal males have over natal females iIn

23 | particular sports to be within your professional

24 | expertise?
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1 ATTORNEY BLOCK: Objection to form.

2 THE WITNESS: So sorry --- so cisgender

3| men versus cisgender women, that difference at an adult
41 level, 1s at my expertise to know that degree of
5| difference? Is that the question?

6| BY ATTORNEY BROOKS:

7 Q- It is.
8 A. No, that 1s not my expertise.
9 Q- And 1s 1t within your expertise to know the

10 level of advantage enjoyed by natal males who have
11| transitioned to female gender identity over cisgender
12| women iIn any particular sport?

13 ATTORNEY BLOCK: Objection to form.

14 THE WITNESS: So iIn the --- so 1f we are

15| talking cisgender women versus transgender women, it

16 | would be 1n my expertise to know what data we have on

17| this subject, which is different from knowing the degree
18| of difference because we don"t have those data.

19| BY ATTORNEY BROOKS:

20 Q. You say In paragraph 60, let me find this,

21| quote, there is no inherent reason why transgender women
22 | physiological characteristics related to athletic

23| performance should be treated as any more of an unfair

24 | advantage than the advantages that already exist among
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different women athletes. Do you see that language?

A. I do.

Q- Now, earlier you told me rather emphatically
that the question of fairness i1s outside your
professional expertise.

Correct?
ATTORNEY BLOCK: Objection to form.
THE WITNESS: It 1s outside my expertise.
BY ATTORNEY BROOKS:
Q. So why did you offer here an opinion about what

is fair or unfair?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Right. So I"m not

determining the fairness per se as an expert, but I™m
simply talking about the inputs where somebody who is
determining what is fair --- where somebody 1is
determining what is fair would consider.

ATTORNEY BROOKS: Let me mark as Safer

Exhibit 4 an article by Professor Handelsman entitled
Circulating Testosterone on a Hormonal Basis of Sex

Differences in Athletic Performance.

(Whereupon, Exhibit 4, Professor Handelsman

Article, was marked for i1dentification.)
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ATTORNEY WILKINSON: Tab 18.
VIDEOGRAPHER: I"m sorry, what tab is it?
ATTORNEY BROOKS: Tab 18.
BY ATTORNEY BROOKS:
Q. And Doctor Safer, am | correct this iIs an
article that you read with some care?
A. This 1s an article that 1 read with some care.
Q- You cited in your expert report.
Correct?
A. I think so.
Q- I think so, too. 1It"s not a memory test. |1
retract the question. We will come to it shortly.
Let me ask you to turn in --- and let me ask
you, do you know Professor Handelsman personally?
A. I do not.
Q- Have you encountered him in any other actions?
A. I have.
Q- Once, more than once?
A. That 1s also a trick question for me. For sure
once.
Q- Okay .
Do you consider him to have a high reputation
in the field?
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A. IT that question is as an expert I can*t --- 1
won®"t comment, but he certainly has published widely and
we quote him.

Q. What do you mean by we in that answer?

A. The rest of us iIn the field and 1 certainly
quote him In an expert opinion.

Q- All right.

And this article i1n particular we note you
widely reference?

A. This article is --- yeah, | think that is
actually a fair thing to say. It is as widely
referenced as anything in a relatively small field.

Q- Let me ask you to turn to the second page of
this article where Professor Handelsman in the first
full paragraph --- the second full paragraph begins
nevertheless. He says, quote, fairness i1s an elusive
subjective concept with malleable boundaries that may
change over time as social concepts of fairness evolve.

Do you see that?

A. I do.

Q- Do you agree with that statement?

A. As an expert | can"t comment.

Q- You don®"t purport to be able to give any

definition of fairness?
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ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yes, not as an expert.

BY ATTORNEY BROOKS:

Q- And you don"t have any opinion as to whether
standards of fairness can change over time?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: I"m aware of the

conversation on the subject, of course, but i1f you are
asking me to comment as an expert, then no.

BY ATTORNEY BROOKS:

Q. IT the actual evidence shows that the actual
scientific data were to show that, quote, on average
transgender women have, closed quote, a very large
advantage compared to average non-transgender women,
would you then have any view as to whether permitting
non-transgender women to compete in female categories is
fair?

ATTORNEY BLOCK: Objection to form. 1I™"m

sorry, what®"s the quotation?

BY ATTORNEY BROOKS:

Q- IT actual data were to show that on average
transgender women have a very large advantage compared
to non-transgender women, then would you have any

opinion as to whether 1t i1s fair to permit the
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transgender women to compete in the female category?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: No, that would not change.

I would simply as an expert 1 would talk about those
degrees of difference as information.

BY ATTORNEY BROOKS:

Q- But you would offer no opinion as to whether
permitting the participation in the female category was

or was not appropriate?

A. I would not offer an expert opinion. That"s
right.
Q. Now, you say iIn paragraph 60 of your expert

record that there is, quote, no inherent why transgender
women®s physiological characteristics related to
athletic performance should be treated as any more of an
unfair advantage than the advantages that already exist
among different women athletes, close quote. We have

looked at that language.

Correct?
A. You are reading that correctly.
Q- Thank you.
A. Whatever the question 1is.
Q- No question beyond that so far. And your point

I take 1t 1s that for any given sport some women just
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have substantially more favorable physiques than others?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Right. So for any given

sport some women have advantages relatively to others,
yes.

BY ATTORNEY BROOKS:

Q- And In basketball some are simply genetically
going to be substantially taller than others?

A. In basketball some are taller than others, yes.

Q. I*m not speaking for you, I, at 58", in my
shoes for instance was --- am just physiologically
disadvantaged for basketball compared to a man who is
6°10"7?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So as an expert | actually

wouldn®"t go there because there are other
characteristics in basketball per se.

BY ATTORNEY BROOKS:

Q- That"s true, although I have none of them. But
is 1t, In your view, equally true that there i1s no
inherent reason why cisgender men®s physiological
characteristics related to athletic performance should
be treated as any more of an unfair advantage for

competing in the women®s category than the advantages
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1| that already exist among different women athletes?

2 A. So yeah, let"s go through this more slowly a

3| second so I"m clear.

4 Q. All 1 did was substitute cisgender men for

5| transgender women in that sentence. And my question 1is
6| doesn"t your argument as stated there apply exactly with

7| equal force to cisgender male?

8 A. No.
9 Q- Why i1s that?
10 A. When we talk about --- when we"re talking about

11| a range of characteristics among a range of people

12 | versus something that might be systematically true or
13| not and so it just --- so the answer just ends up being
141 more complex.

15 Q- Well, you have testified that most natal women
16 | --- pardon me, you testified that most natal males with
17| female gender identity have undergone at least the

18| majority of male puberty before they present for gender

19| affirming treatment.

20 Correct?
21 ATTORNEY BLOCK: Objection to form.
22 THE WITNESS: So most cisgender women

23| when they come to medical attention have gone through a

24 | significant puberty, the five Tanner stages.
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BY ATTORNEY BROOKS:

Q. And just to clarify, to use your terms, iIn
giving that answer you said cisgender women. That 1is
not what you meant.

Correct?

A. That 1s not what I meant, thank you.
Transgender women.

Q. And therefore, they systematically have gone
through --- systematically gone through physiologic
changes associated with male puberty?

ATTORNEY BLOCK: Objection to form.
THE WITNESS: So the --- so they --- they

have gone through male puberty. And there i1s something

on average that may be true there, but whether that
relates to an advantage in a specific sport I can"t go
there.

BY ATTORNEY BROOKS:

Q. Well, the example that you gave earlier of a
systematic difference resulting from male puberty that
these transgender women enjoy i1s height, that is you

mentioned that earlier.

Correct?
A. Uh-huh (yes).
Q. So again, let me ask, given that according to
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your testimony and experience the substantial majority
of transgender women have undergone most of male
puberty, why is it not equally true that there is no
inherent reason why cisgender men®"s physiological
characteristics related to athletic performance should
be treated as any more of an unfair advantages than the
advantages that already exist among different women
athletes?

A. So if I"m following this correctly then it"s ---
then the answer to the question why are cisgender men
different than transgender women?

Q. Why does this logic apply differently to the

cisgender men than to the transgender women?

A. So let"s see. It actually doesn"t. So i1f you
have a sport where that --- where the advantage or ---
for the --- where a known advantage for cisgender men

versus cisgender women was sufficiently modest, and
again, 1 wouldn®"t be the judge of that, but you could
envision that becoming a coed sport.

Q- Are you offering an opinion that either
government or leagues have an obligation to do an
individual by individual assessment as to whether a
particular natal male who experiences a female gender

identity does or does not enjoy a physiological
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advantage in the sport they wish to play in as a result
of typical male development that they had gone through?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Right, 1"m not offering an

opinion. It was a long question.

BY ATTORNEY BROOKS:

Q- Would you like to hear the question back?
A. Sure, but I"m not offering an opinion on several
aspects.

ATTORNEY BROOKS: Would you read that

question back, please?

(COURT REPORTER READS BACK PREVIOUS QUESTION.)

BY ATTORNEY BROOKS:

Q. And your answer i1S?

A. So I"m not offering an opinion. | should expand
a bit because how that question was phrased as an
individual by individual person and most of these rules

are across a group of sports.

Q- And my question was about an individual person.

A. Your question was an individual person, but ---.

Q- Right. Looking at your paragraph 60, again, do
you believe there 1s --- are you offering an opinion ---
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let me start that again. Are you able to identify for
me any inherent reason why a relatively weak or small or
slow male --- strike that.

You referenced 1n your report and also the
article we just looked at the 1AAF regulations that
excluded from the female category any individual who has
circulating testosterone higher than five nanomolar per
liter. Do you recall that?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So just to clarify, i1t 1is

not --- that rule for five nanomolars is not across all
sports.

BY ATTORNEY BROOKS:

Q. And which sports iIn your recollection did that
apply to?

A. Yeah, that"s --- | don"t remember off the top ofj
my head.

Q. At the very least it applied to track events.

Correct?

A. It does. But i1f you start to quiz me on the
specific distances, | won"t get that.

Q- And nor will 1 so quiz you. And that

requirement as applied to track competition was, 1In

fact, the subject of a major international arbitration,
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as you"re aware.
Correct?

A. IT we"re referencing the Caster Semenya case,
yes.

Q- Did you yourself have any participation in that
arbitration?

A. I did not.

Q. Do you know whether Doctor Handelsman had any
participation in that?

ATTORNEY BLOCK: Objection.

THE WITNESS: 1 don"t know off the top

off of my head.

BY ATTORNEY BROOKS:

Q. Have you ever read the arbitrarial decision in
that case?

A. I"m certain | read excerpts, but that i1s as much
as 1 could say.

Q- Okay .

You participated in developing on the --- a
member of the committee that developed the regulation
that you“ve referenced, the 7.5 nanomolar threshold?

A. I was on the committee that helped determine
that particular threshold conceptual, yes.

Q- And you"re aware that In addition to individuals
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such as Caster Semenya, who suffered of a disorder of
sexual development, that that rule would exclude some
transgender women from female athletics that were
subject to that I1AAF rule.

Correct?

ATTORNEY BLOCK: Objection to the

terminology.

THE WITNESS: So I was aware that by

setting a threshold that there --- and even that
threshold i1n particular, that there would be transgender
women who would not achieve that threshold for whatever
reason.

BY ATTORNEY BROOKS:

Q. And did you nevertheless consider the regulation
to be reasonable?

A. IT you are asking me as an expert, then again 1
can"t comment.

Q. Well, let me just ask you as Doctor Safer.

A. Am 1 allowed to ---7

ATTORNEY BLOCK: Objection to form.

BY ATTORNEY BROOKS:

Q. You are allowed.
A. Okay. So having a rule does make sense to me,

yes.
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Q- And you thought that that rule was reasonable?

A. As with the data we have currently, yes,
personally.

Q- And what, 1n your opinion, is the iInherent
reason that advantages conferred by testosterone levels
far outside the normal female range should be treated as
any more of an unfair advantage than the advantages that
already exist among different women athletes?

ATTORNEY BLOCK: Objection. |I"m sorry.

Can you clarify as an expert or as an individual just
because you shifted back and forth?

BY ATTORNEY BROOKS:

Q- First as an expert.

A. So yes --- give me the question again. I™m
sorry.

Q- What, 1n your opinion, is the inherent reason

that advantages conferred by testosterone levels outside
the normal female range should be treated as any more of
an unfair advantage than the advantages that already
exist among different women athletes?

A. So to clarify we --- so, okay, let me go back.
Let me answer i1n pieces | guess or ask you to say i1t iIn
pieces. So what is different between typical male

levels of testosterone in an individual and some other
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1| characteristics that are across the range of
2| characteristics of cisgender women? [Is that the
3| question? Am I rephrasing that correctly?
4 Q. I"m actually referencing paragraph 60 of your
5] expert report, but my question --- and let"s take for
6 instance, a natal male who has press testosterone but
7| only achieved six nanomolar per liter concentration, do
8| you have that concentration, do you have that In mind?
9 A. A transgender woman whose testosterone level is
10| six.
11 Q- Right. What in your opinion is the iInherent

12| reason that advantages conferred by testosterone levels
13| above a threshold such as five nanomolars should be

14| treated as any more of an unfair advantage than the

15| advantages that already exist among different women

16 | athletes?

17 ATTORNEY BLOCK: Objection to form.

18 THE WITNESS: So a couple of things.

19| First of all, I don"t know that a testosterone level of
20| six 1s from a scientific perspective demonstratively

21| different than a testosterone level of five. 1It"s just
22| a matter of affecting 1t overall. So I want to clarify
23| that. 1It"s not that --- that that small degree is

24 | necessarily relevant. And I can®"t even say that we
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1| demonstrated advantage. 1It"s still a theoretical with

2| regard to some of those higher testosterone levels. Let
3| me think about those for a second. Yes, so some of the
4|1 logic pattern for having a threshold i1s in order to be

5] able to limit the entire conversation to dealing with

6 | transgender women or women with --- or iIntersex women oOr
7|1 women who for any reason have have elevated testosterone
8 levels and not to open the door at the elite level for a
9| participation by cisgender men posing as cisgender women
10| 1f that makes sense.

11| BY ATTORNEY BROOKS:

12 Q. Is there, In your judgment, any iInherent reason
13| that advantages conferred by testosterone levels well
14| outside normal female ranges should be treated as any
15| more of an unfair advantage than the advantages that

16 | already exist among different women athletes?

17 A. So 1 have to go back to that one. 1Is 1t my
18| opinion that male level testosterone levels ---?
19 Q- Let me --- my question is testosterone levels

20| significantly above normal female ranges?

21 A. Are --- then no, sorry. It took me a little
22| while to get there, but no.

23 Q- Because the question was complicated and the

24 | answer was broken up I will ask you again, not to insult
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you but so we have a clear record. 1 think I understood
your answer but is there, In your opinion, any reason
why advantages provided by testosterone level well
outside normal female ranges should be treated as any
more of an unfair advantage than the advantages that
already exist among different women athletes?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: And as an expert I1"m not

rendering an opinion there, that®"s right.

BY ATTORNEY BROOKS:

Q- Okay .
In paragraph 55 of your ---.

ATTORNEY BLOCK: Would now be a good time

for a break?

ATTORNEY BROOKS: Let me just ask this

one question and then yes.

BY ATTORNEY BROOKS:

Q- In paragraph 55 you cite a 2015 article by

Joanna Harper?

A. I do, yes.

Q- Have you ever met Joanna Harper?

A I have.

Q- And have you collaborated with Joanna Harper in
any way?
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ATTORNEY BLOCK: Objection to the form.

THE WITNESS: Yeah, I don"t, but 1 guess

--— it"s a complicated answer, so I need to know what
you mean by that.

BY ATTORNEY BROOKS:

Q. I mean i1t broadly. Have you worked with her on
any sorts of projects or committees?

A. Well, we were both 1n the working group for
World Athletics that helped develop this threshold.

Q. And do you consider Doctor Harper to be
knowledgeable in the field of sports physiology?

A. I do.

Q- And do you consider Doctor Harper to be
knowledgeable with regard to the impact of testosterone
suppression on athletic capabilities in male?

A. So do 1 consider her to be knowledgeable i1n the
field? | certainly do. For what it"s worth, she is
still Ms. Harper. She®"s actually 1n the Ph.D. program
now .

Q. Oh, okay. 1 just gave her an honorary degree.

A. She occupies a prominent place in the field.

ATTORNEY BROOKS: Let"s take that break.

VIDEOGRAPHER: Going off the record. The

current time 1s 10:25 a.m. Eastern Standard Time.
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1| OFF VIDEOTAPE
2 -
3 (WHEREUPON, A SHORT BREAK WAS TAKEN.)
4 -
5| ON VIDEOTAPE
6 VIDEOGRAPHER: We are back on the record.
7| Current time reads 10:39 a.m. Eastern Standard Time.
8 BY ATTORNEY BROOKS:
9 Q- Dr. Safer, let me ask you to go back to Exhibit

10| 4 Professor Handelsman®s article. And if you would turn
11 in that article to page 805, the first paragraph begins
12| the strongest classification 1n a league sport is that

13| after puberty men 20 times more testosterone than women.

14 Do you see that language?

15 A. I do.

16 Q. And he discusses a number of results and ends
17| his paragraph by saying iIn concert --- quote, in concert

18| these render women on average unable to compete
19| effectively against men In power based or endurance

20 | based sports.

21 Do you see that?
22 A. I do.
23 Q- And do you consider yourself qualified to

24 evaluate Professor Handelman®s assertion that women are
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on average unable to compete effectively against men in
power based or endurance based sports?

A. No.

Q- Not qualified?

A. Not qualified, correct.

Q. Do you believe you have an understanding ---
well, let me ask you this. Do you consider yourself
qualified to offer any opinion as to why sports have
been separated by sex historically?

A. I guess 1 would say I"m aware of the history.

Q- And In your understanding what is the reason
that sports have been separated by sex historically?

A. The history is that at a certain point where
sufficient development has taken place there i1s a
differential in at least some sports between men and
women --- between cisgender men and cisgender women such
that In order for women to win those events reliably
there needs to be a carve-out.

Q- And as you sit here today can you identify for
me any sport in which you believe that cisgender men
after puberty do not enjoy a significant performance
advantage over cisgender women?

A. Yes.

Q. Please do.
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A. Examples include --- well, 1 guess | better not
get too far and be the expert here, but I believe
riflery and others iIn the category of hand/eye
coordination. 1 think some of the equestrian sports are
examples.

Q- Okay .

You are not offering any opinion, are you, that
the reason for separation of sports by sex is to affirm
sex specific social roles or identities?

A. I*m not aware of that. [I"m not an expert on
those pieces, but I"m not aware personally.

Q. And 1t 1s not your opinion, iIs 1t, that
separation of sport by sex is in general unfair?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So again, as an expert I™m

not commenting on failrness.

ATTORNEY BROOKS: I*m going to mark as

Safer Exhibit 5, a Decision in the arbitral award
delivered in the Court of Arbitration for Sport in
connection with the arbitration between Athletic South
Africa and the I1AAF, a bulky document, unfortunately.
(Whereupon, Exhibit 5, Court of Arbitration

for Sport Decision, was marked for
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1 identification.)
2 _——
3| BY ATTORNEY BROOKS:
4 Q. And Doctor Safer, now that you have --- 1 asked

5] you earlier about whether you had seen the arbitration

6| decision and I think you said you might have read

7| excerpts of it. Looking at it today, do you believe

8| that you have ever seen a copy of the whole Decision?

9 A. I do not think I*ve read through the whole

10 | Decision.

11 Q- Do you think you®ve ever held this whole

12| document i1n your hand before?

13 A. This 1s the first time that 1 held the whole

14 | document.

15 Q- I"m going to ask you about a few quotations 1in
16 it, not to ask your opinions about the judgment but to
17| elicit your opinions about the science. So if you would
18 | turn --- and the structure of the document is that

19| everything in it has a paragraph number which, thank

20 | goodness, makes i1t easy to find things. So i1f you would
21| turn to paragraph 556. The first sentence of

22 | paragraph 556 of this Decision reads there 1s no dispute
23 | that ensuring fair competition in the female category of

24| elite competitive athletics 1s a legitimate objective
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for the IAAF to pursue, closed quote. As a member of
the 1AAF Committee that established the policy that was
challenged in this arbitration, do you agree or disagree
that there i1s no dispute that ensuring fair competition
in the female category is a legitimate objective for the
IAAF to pursue?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: As an expert I do not have

an opinion.

BY ATTORNEY BROOKS:

Q- Okay .

Let me ask you to turn to paragraph 456. And
this arbitration, as you noted, deals with the case of
Caster Semenya and therefore with track events, not with
riflery or with equestrian events. So | will ask your
reaction to that context. In the middle of
paragraph 456, beginning halfway through the sixth line
the panel wrote, quote, suffice to say that post puberty
generally speaking males outperform female athletes ---
I"m sorry, male athletes outperform female athletes at
an elite level. This difference is insurmountable,
closed quote.

Do you see that?

A. I do.
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Q- And do you believe it to be true, false or
outside of your expertise that male athletes outperform
female athletes at the elite level at a difference that
is Insurmountable?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: As a blanket statement, no,

I would say that is not my expertise.

BY ATTORNEY BROOKS:

Q- Let me ask you to turn to 576. | said 576. 1
meant 577. 1 apologize. At the end of 577 the panel
has written, quote, ---.

ATTORNEY BROOKS: We just had static

here, so let me ask whether people outside the
conference room are hearing us? |If somebody could
unmute.

ATTORNEY TRYON: I can hear you.

ATTORNEY BROOKS: We just had some static

that caused me concern.

BY ATTORNEY BROOKS:

Q. At the end of paragraph 577 the panel wrote,
quote, male athletes do not have to be elite to surpass
even the very best female athletes. Dr. Berman pointed
out that in a race such as the 800 meter, a 1.6 percent

advantage, as calculated 1n BG1l7, was sufficient to
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determine first place by the region of nine meters,
closed quote.
Do you see that language?

A. Yes.

Q- And do you consider it to be true, false or
outside your expertise that male athletes do not even
have to be elite to surpass the very best female
athletes?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: In a --- as a blanket

statement it is outside my expertise.

BY ATTORNEY BROOKS:

Q- And do you have an opinion as to whether a
1.6 percent advantage i1s a significant advantage or

insignificant advantage?

A. I think that"s too complicated as phrased for me

to answer.

Q. That®"s actually one of the simpler questions
that 1"ve asked today. Let me ask it again and ask you
to think. Do you have an opinion, and if you --- one
answer of course is | don®"t have an opinion or it is
outside of my expertise, but do you have an opinion as
to whether a 1.6 percent advantage in a track event 1is

significant advantage?

a
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1 ATTORNEY BLOCK: Objection to form.

2 THE WITNESS: So it depends on the event.

3| BY ATTORNEY BROOKS:

4 Q- Why does it depend on the event?

5 A. Well, there are events where we see --- as an

6| elite Olympic event where the runners are virtually

7| tied. And 1.6 percent then will be significant in the

8| moment because that will be described in that field.

9| And yet there are other events where people are far more
10| spread out and there"s greater --- in every element,

11| then 1.6 percent advantage becomes lost in that noise.

12 Q. And --- well, let"s take competitive high school
13| athletics, competitive high school track. Do you have
14| an opinion as to 1.6 percent advantage in that context
15 is significant or insignificant?

16 A. I do not have an opinion.

17 Q- So if I understand correctly, your point in some
18 | context you know that 1.6 percent i1s significant but

19| that in other context you don®"t know one way or the

20| other?

21 ATTORNEY BLOCK: Objection to the form.

22 THE WITNESS: Yes, | guess | would say

23| that in some context I can see that 1.6 percent 1is

24 | significant and then in other context I can see that 1.6
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percent does not appear to be significant. And actually
even 1T you"re asking as an expert, what even is
significant is outside my purview, but with that
understood 1 can still see that someone would say i1t one
way and not say it the other way.

BY ATTORNEY BROOKS:

Q- Let me ask you to turn to paragraph 357. And
first 1 will ask you to turn to page 88, paragraph 351,
Jjust so you can see we"re In a section summarizing the
testimony of Professor David Handelsman. That begins at
paragraph 351. And then I1"m going to call your

attention to paragraph 357 and it puts you to the

statement there.

357 1ncludes a number of bullet points. The
third bullet point, which is on page 91, reads --- and
again this i1s --- the paragraph begins, quote, Professor

Handelsman went on to explain in greater detail why the
sex difference 1n circulating testosterone is the cause
of the difference in athletic performance between men
and women, and then there are bullet points. The third
bullet point reads, on average, women have 50 to

60 percent of men®s upper arm muscle cross-sectional
area, 65 to 70 percent of men®s thigh muscle

cross-sectional area, 50 to 60 percent of men®"s limb
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strength and 60 to 80 of men*s leg strength. Do you see
that language?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 do.

BY ATTORNEY BROOKS:

Q- Do you have any knowledge as to whether those
statistics are on correct as given by Dr. Handelsman?

A. I do not.

Q- And do you have any expert knowledge as to how
those statistics do or do not change under the influence
of testosterone suppression in natal males who
experience a female gender i1dentity?

ATTORNEY BLOCK: Objection to

terminology.

THE WITNESS: So 1 guess the --- | have

no expert knowledge about these numbers, per se, but I
do know as an expert that when testosterone levels are
suppressed iIn transgender women and actually 1In
cisgender men, anyone, that these numbers are decreased.
And 1 can say that with confidence as an expert.

BY ATTORNEY BROOKS:

Q. But you"re not able to quantify that decrease.
Is that correct?

A. I cannot quantify that decrease. The data gets
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murky when we start to get there.

Q- Have you ever met Professor Coleman at Duke
University?

A. Doriane Coleman?

Q.- Yes.

A. I have.

Q- And 1n what context have you interacted with
Professor Coleman?

A. The --- a professional context.

Q- Can you describe the context?

A. We have served on some of these --- two of the
same committees --- committee task force, whatever you
call 1t, for World Athletics together.

Q.- Was she, i1n fact, on the committee which you
participated that set the five nanomolar standard for
the 1AAF?

A. I don*"t recall for sure but I think not.

Q- Then can you identify for me the two committees

that you recall that you did sit on with Professor
Coleman?

A. Subsequent to the initial group, and I don"t
know that it"s two committees, 1t may be the same
committee, they get renamed. Things like that happen.

So 1t is --- I"m thinking forward to assisting other
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international federations with their rule making.

Q. And do you consider Professor Coleman to be
knowledgeable about the relative athletic capabilities
and records of male and female athletes?

A. To me that®"s too vague a question. She"s a

lawyer.

Q- Are you aware also of her athletic background as

a competitive athlete?

A. I am.

Q- And are you aware of her research and
publications having to do with athletic records and
capabilities of male and female athletes?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: I"m aware of some of her

publications where she has co-authored, but she®s not
usually the physiology expert in the group.

BY ATTORNEY BROOKS:

Q. Let me ask you to turn to paragraph 393. And
you look at the page you will see that this is within
the tribunal summary of testimony of Professor Coleman.
Let me ask you since you dealt personally with the
professor, because 1 want the record to be respectful,
does she in general use --- prefer to be referred to as

Professor Lambelet-Coleman or simply Professor Coleman?

1T
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1 A. I don*t know the answer.
2 Q- Okay .
3 A. I prefer to her on a first name basis.
4 Q. All right.
5 I will stick with the shorter version. In
6 | paragraph 393 the panel describing Professor Coleman®s
7| submission states, quote, Professor Lambelet-Coleman~s
8| report compared the lifetime best performance of three
9| elite female athletes iIn the 400-meter event with the
10| performance of male athletes iIn the same event during a
11| single year, 2017, period. This showed not only that
12| the elite females would have lost to the best men by a
13| margin of about 12 percent but also that even at their
14 | absolute best the elite females would have lost to
15| thousands of other boys and men by a much smaller
16 | margin, closed quote. Do you see that language?
17 A. I do.
18 Q. And do you have any reason to doubt the accuracy
19| of that summary of athletic performance statistics?
20 A. I can"t render an expert opinion there.
21 Q- Do you as you sit here today have any reason to
22 | doubt the accuracy of those statistics?
23 A. Again, | cannot comment as an expert. 1 guess
24| that"s the bottom line.
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1 Q. IT it is true that the most elite female

2| athletes performing at their absolute best would lose to
3| thousands of others boys and men. It is also true,

4|1 would you not agree, that the very best female college

5] athletes would lose to even a larger number of

6| collegiate boys and men?

7 A. IT I"m speaking as an expert, then 1°m not

8| rendering an opinion there.

9 Q- How about as a highly educated and intelligent
10| professor?

11 A. Simply in that context, it would be true that
12| --- that 1t would least be true at some level 1In the

13| elite levels of college.

14 Q. And the very best female high school athletes
15| would lose to an even larger number of high school boys.
16 Correct?

17 A. So now I can render a little bit of an expert
18| comment, which i1s that as you move down that line, the
19| degree of difference falls because the degree of

20 | testosterone 1mpact on body i1s evolving across those

21| ages.

22 Q. IT it"s true that the world fastest female

23| athletes would lose to thousands of boys and men then it

24 is Inevitably true, i1s 1t not, Doctor Safer, to say that
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1| the very best female high school athletes would lose to
2| even larger numbers of high school boys?
3 ATTORNEY BLOCK: Objection to form.
4 THE WITNESS: So the --- i1t i1s the coils

5| here. So it would be larger numbers of cisgender men 1in
6| general, including people who are older than they are,
7] but 1°"m not sure where that would be going.

8| BY ATTORNEY BROOKS:

9 Q- Let me take you back to your expert report,
10| Exhibit 1, and take you to paragraph 48. Actually, let
11 | me have the Declaration, which is Tab 50.

12 ATTORNEY BROOKS: Let me mark as Safer

13 Exhibit 6 a Declaration of Dr. Safer executed in

14 | May 10th, 2021.

15 -
16 (Whereupon, Exhibit 6, 5/10/21 Declaration
17 of Dr. Safer, was marked for

18 identification.)

19 -

20| BY ATTORNEY BROOKS:

21 Q- And I apologize, it"s paragraph 50. Dr. Safer,
22| did you, in fact, prepare and execute this Declaration
23 in the time leading up to May 26, 20217

24 A. Yes.
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Q- And you state in paragraph 48 that, quote, age,
grade competitive sports records show minimal or no
difference in athletic performance between
non-transgender boys and non-transgender girls before
puberty, and you cite Handelsman, the article that we
have been looking at.

Correct?

A. Yes.

Q- And what research did you do to arrive at the
conclusion that age grade competitive sports records
show minimal or no difference In athletic performance
between non-transgender boys and non-transgender girls?

A. Is the question of original research on my part?

Q. No, what steps did you take to arrive at that
conclusion?

A. Reading relevant literature.

Q- You cited only Professor Handelman®s 2018
article. Did you read other literature that gave you
comfort that is a true statement?

A. I have read other literature, but 1 would
suggest that Doctor Handelsman gave --- Doctor
Handelsman®s paper is the best summary of the point.

Q- And again, iIn making this statement, what did

you consider to be a minimal difference?
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A. When 1°m thinking about this as a scientist it
is a difference where 1"m not sure i1If It is true or
whether it is significant when defining the word
minimum.

Q- You just defined minimal by using the work
significant. You force me to ask you what do you mean
by significant?

A. Sorry. So as a scientist --- well, there are
two definitions of significant. So the one is that it
is relevant for those --- for decision makers. And that
actually gets outside of my expertise. And then we do
use 1t as a term of art in science as well.

Q- You meant statistically significant?

A. The second would be statistically significant,
that®"s right.

Q. Dr. Safer, you deleted that sentence from your
expert report.

Is that correct?

A. I have to look.

Q. I don"t mean it to be a trick question. Let me
ask you this. Do you recall removing that sentence as
you revised your Declaration to create your expert
report?

A. No.
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Q- All right.

A. I don"t recall.

Q- We will just move on to the science and not ask
you deleted the question. Let me take you to paragraph
44 of your expert report, Exhibit 1. And just to be
sure, you are on the expert report now and not the
Declaration? They are so similar that it is easy to get
confused.

A. Yes.

Q. Paragraph 44 you say i1In the second sentence,

increased testosterone begins to affect athletic
performance at the beginning of puberty, but those
effects continue to iIncrease each year of puberty until
about 18, with the full impact of puberty resulting from
the cumulative effect of each year. Do you see that
language?

A. I do.

Q- And just to clarify, 1n making this statement
what do you refer to as, quote, the beginning of
puberty? And we"re talking about male typical puberty
in this discussion so as to clarify. So what do you
have 1n mind as the beginning of male puberty?

A. So the answer is complex. The typical male

puberty is defined as beginning with what we label as
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Tanner 2. And in terms of when you would see impact on
athletic performance, per se, is not well established.

Q- And now stretching that in both directions, on
the one hand Tanner Stage 2, if I"m correct, 1is
essentially defined as certain first observable physical
changes 1n a boy"s body.

Right?

A. Tanner 2 is specifically defined as specific
observable changes iIn a person®s body, yes.

Q. And therefore, testosterone levels have begun to
increase even before the first observable changes that
result.

Correct?

A. The way 1t"s understood in medicine i1s it is
reflective of existing reality. So it is not
necessarily --- you know, only In the absolute.

Q- Well, as a medical doctor, you would agree with
me or would you not that testosterone levels must
increase in the body before observable changes in the

body caused by testosterone can be --- can come about?

ATTORNEY BLOCK: Objection to the form.

THE WITNESS: So i1t must be the case that

the testosterone levels would have to rise prior to

their having a noticeable effect, that is true.
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1| BY ATTORNEY BROOKS:

2 Q. Cause has to precede effect?

3 A. Cause in this case has to precede effect,

4|1 exactly. But I caution that i1t is not clear that that"s

5| something that we could parse out medically in a given

6| person In a reasonable way. That i1s I don"t know that 1

7| could do a blood test and catch it as it were.

8 Q- Okay .

9 Can you explain to me what you were referring
10| to when you mentioned the cumulative effect of pubertal
11| changes at the end of that sentence?

12 A. Where are we now?

13 Q- We are in the second sentence of paragraph 44 of
14| Exhibit-1. And you say at the end with a full impact of
15| puberty resulting from the cumulative effect of each

16 | year, and 1f you would explain for the Court what you

17| meant by cumulative effect that would be helpful.

18 ATTORNEY BLOCK: Objection to form.

19 THE WITNESS: So the testosterone has

20 impact on certain tissues, and then i1t continues to have
21 impact on tissues. And I don®"t know that I have any
22 | greater explanation for the right cumulative Impact.

23| BY ATTORNEY BROOKS:

24 Q- So your point is that by the age of 18 whatever
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1| advantages in athletic performance a particular male has
2 is due to body changes that have happened each year

3| since puberty began, not due simply to the testosterone
4 level of that individual at age 187

5 ATTORNEY BLOCK: Objection to form.

6 THE WITNESS: The meaning isn"t as --- 1

7] guess | would be careful about overstating i1t, so there
8| can --- there might be some iImpact earlier and then

9| there might be additional impact over time, but --- and
10| so in the absolute 1t would be true to say that all of
11| the effect doesn"t occur at Tanner 5, which is the

12 | defined end.

13| BY ATTORNEY BROOKS:

14 Q- Okay .

15 The cumulative physiological changes that you
16 | are referring to here result from a multi-year history
17| of male typical levels of testosterone by age 18.

18 Correct?

19 A. Yes. Well, even that is --- there"s complexity

20| but yes.

21 Q- You say --- sorry, we are jumping back and
22 | forth.
23 A. Actually, just continuing a little bit further,

24| 1t"s also about age 18 is not a trivial word.
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Q- Understood. And I simply used that as a
representative end marker and for some individuals it
would be earlier and for some individuals it would be
later.

Correct?
A. That"s right, even with the college athletes.
Q- You state at the beginning of paragraph 44 that,

quote, the concerns that animated the World Athletics
and prior 10C policies are even more attenuated for

students in the middle of high school where athletes

typically range from 11 to 18.
Do you see that?
A. I do. Was this paragraph 447?
Q. It is. And by attenuated you mean the same 1In

nature but smaller in scale.
Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yeah, I can®"t even say that

so --- yeah, 1 can"t ---.

BY ATTORNEY BROOKS:

Q. Isn"t that what attenuated means?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Attenuated is both in scale

and type iIn this case.
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BY ATTORNEY BROOKS:

Q. All right.
You are not here or anywhere denying that the
same type of concern, that i1s physiological advantages,
exist at for iInstance age 157

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So sorry, say that again.

BY ATTORNEY BROOKS:

Q- You are not in this paragraph or anywhere
offering an opinion that the same type of concerns, that
is physiologic or in performance advantages, exist to
some degree at, for instance, age 157?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1°m not offering an opinion

there, that®"s right.

BY ATTORNEY BROOKS:

Q- And the same is true at age 137

ATTORNEY BLOCK: Objection to form.

THE WITNESS: I"m not --- so | guess as

we --- as you move along to the continuum, then ---.

BY ATTORNEY BROOKS:

Q- It gets more attenuated?
A. The opinion --- right, the opinion shifts

because i1t depends on context.
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just give him some time to read the context?

Q- In paragraph 49 of your expert report you write
in the third full sentence, quote, West Virginia
categorically prevents girls who are transgender from
participating on girls teams regardless of whether they
are prepubertal, receiving puberty blockers, or
receiving gender-affirming hormone therapy, closed
quoted. Do you see that?

A I do.

Q- What in your opinion is the significance of that
statement? What i1s your point?

ATTORNEY BLOCK: Objection. Could you

BY ATTORNEY BROOKS:

Q. Yes.

A. So 1 guess | maybe make the --- help me with
where you®re going with that question. I"m --- the rule

as written includes all transgender girls.

Q. Are you --- did you mean to suggest that medical
science would dictate that the West Virginia law should
make an exception for natal males who have
suppressed puberty?

ATTORNEY BLOCK: Object to form.

THE WITNESS: The context for the --- the

context of different transgender girls with different
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degrees of treatment and different stages of puberty are

different. | guess that"s as much I would say. 1I"m not
expressing an opinion about what the --- I"m serving
here just as a scientist in terms of what the --- what
the --- what we know about athleticism.

BY ATTORNEY BROOKS:

Q- You are not offering an opinion that either
science or reasonableness requires that West Virginia“®s
laws make an exception for natal males who have
suppressed puberty?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1°m not offering an opinion

that that would be --- that would be a logical law for
transgender girls iIn that circumstance.

BY ATTORNEY BROOKS:

Q- And 1n the article that we began today looking
at you expressed concern about policies that would
create incentives for children to begin puberty
blockers, would you not?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So earlier in my --- 1

reference that as a concern. |1 want to be clear that as
an expert I"m not suggesting that --- I"m not suggesting
an expert opinion that these needs to be concerns. [I™m
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raising the issues that we are considering.
BY ATTORNEY BROOKS:
Q- Well, what you wrote to educate your colleagues

as an endocrinologist, you, Professor Safer, raise that
as a concern?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: To be clear, | raised it as

a concern of the community. 1 did not take an opinion
in that article that 1t was a concern that | was
offering as an expert.

BY ATTORNEY BROOKS:

Q. Well, let me ask you as a medical doctor sitting
here today, an endocrinologist, 1t would cause you
concern, would i1t not, that policies are adopted that
created incentives for children to start puberty
blockers when they might otherwise not choose to do so?

ATTORNEY BLOCK: Objection to form and to

scope.

THE WITNESS: It"s too broad of a

question as you"re asking i1t because there is certainly
-—-— in medicine it is certainly the case that we fear
coercing people to certain treatments and certain
circumstances but they are certainly alternate examples

where we very much coerce people to have certain medical
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1 interventions. And so as an expert | have no opinion,

2| as we said already. And simply as somebody trying to be
3 logical and thoughtful 1 can come up with examples 1in

4| both certain circumstances.

5| BY ATTORNEY BROOKS:

6 Q- I"m going to ask you to take Exhibit-6 --- no,
7| Exhibit 4, the Handelsman article if you would.
8 A. Yes.

9 ATTORNEY TRYON: Roger, would you speak

10| up a little more, please? And Josh, when you shuffle
11| your papers, i1t really garbles the testimony. 1If you-~d
12| be a little more careful about that, 1°d appreciate it.

13 ATTORNEY BLOCK: Sorry.

14 ATTORNEY BROOKS: It"s a crowded table

15| and we have papers bumping up against the mic. So just
16| call out 1f we do that wrong.

171 BY ATTORNEY BROOKS:

18 Q. So Dr. Safer, you pointed to the Handelsman

19| article as the best source on the proposition --- on the
20| question to what extent i1f any natal male has

21| physiological or 1 should say athletic performance

22 | advantages over natal females before puberty.

23 Correct?

24 ATTORNEY BLOCK: Objection to
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1| terminology?

2 THE WITNESS: And if I said the word best

3| maybe that"s not the best way of saying it, but it"s a
41 very clean, well-written summary of the circumstance.

5| BY ATTORNEY BROOKS:

6 Q. At any rate, it"s the one that you chose to

7| cite?

8 A. And 1t 1s the one that 1 chose to cite.

9 Q- I*m going to give you a three by five card to

10| help read a chart that doesn"t have grid lines on i1t so
11| you have a straight edge. And I want to take you in

12| Handelsman®s 2018 article, Exhibit 4, to page 813 and
13| figure one. And you"ve familiar with this figure and
14 | these curves, are you not?

15 A. I am, yes.

16 Q- When you studied this article carefully this is

17| part of what you studied.

18 Right?
19 A. It is.
20 Q. And these charts show percentage performance

21| advantage of males over females and just to simplify
22 | terminology 1 believe there®s nothing in here about
23| dealing with transgender individuals iIn these charts.

24| So with your permission 1°11 simply use male and female
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to be the dare I say simple biological designations as
we had previous discussions. 1Is that acceptable?

A. I think so.

Q. IT 1t"s something that comes up ---.

A. I will mention i1t, yes.

Q. I don"t think 1t will In this discussion. First
of all, would you agree with me that, generally
speaking, junior high contemplates grades 7 through 9
and commonly ages in the range of 12 to 157

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Junior high is grades 7
through 9. It used to be. Now there i1s Middle School.
BY ATTORNEY BROOKS:

Q. I know?

A. Exactly.

Q. Let"s just work with you and I are of general
age. So Junior High is 7 to 97

A. Okay .

Q- And In your general understanding, this 1is
layman®s stuff, not expert stuff, that iIs ages 12 to
15-i1sh?

A Let"s see, seven --- let me think about this.

Right, 15 at about the max, right, because there 1is

about 14.
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Q- And high school is 14, 15 through age 18-ish.
Some people graduate at age 177

A. Yes. As a non-expert I would believe, yes.

Q. All right.

And this chart charts the percentage advantage
enjoyed --- on average enjoyed by males over females 1iIn
three different events at over --- on a year by year
basis from ages 10 up to 19.

Am 1 describing it correctly?

ATTORNEY BLOCK: Objection to form. Just

for the record, i1t"s percentage differences, not
percentage advantages.

BY ATTORNEY BROOKS:

Q. Correct, it says --- 1t says gender difference
percentage to read the Y axis.

A. Clear, yes.

Q- Okay.

So let"s look at running and you have your
straight edge if it is helpful to you. At age 12, what,
according to Dr. Handelsman, is the gender difference in
running performance?

A. So i1n this paper there 1s a range. But just to
help you get to your point faster I guess we can --- it

is about five percent of tab over.
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Q. And for reasons best known to Professor
Handelsman, his arrow bars extend only upwards, correct,
in this chart?

A. Right. 1 will have to attribute that to
cleanliness of the figure.

Q.- Or 1f he has chosen to fit his curve to the
bottom end of this error range possibly?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Yeah, I can"t comment

there, but that wouldn®"t be usual.

BY ATTORNEY BROOKS:

Q. That would not be usual, | agree. And what
advantage --- what gender difference between male and
female does Professor Handelsman report at age ten
approximately?

A. At age ten iIn the particular figure that we are
referencing it Is --- the average is --- well, actually,
so here 1t ranges from about two percent because that 1is
probably how the air bars are meant to be up to just a
little north to three percent.

Q- And going back to age 12, do you consider a five
percent difference between male and female performance
to be minimal?

ATTORNEY BLOCK: Objection to form.

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 93 of 318 PagelD #: 12606

92
1 THE WITNESS: So the problem here with
2| going right to this figure i1s 1t"s i1ncluding a range of
3 inputs, and so this is --- so these are what are called
4| cross-sectional studies, and so the --- 1f your question

5 is just in the narrow point of this five percent

6| minimal, well, even there 1 don"t know that 1 can

7| comment because it depends on how broad the variation 1is
8| among the group.

9| BY ATTORNEY BROOKS:

10 Q. And what gender difference did Dr. Handelsman
11| report in running at age 157
12 A. At age 15, a range that 1s hovering about 9 to

13| 10 percent.

14 Q. And by age 15, according to his sample, the
15| gender difference is approached --- begins to level off.
16 In other words, 1t has --- most of the gender difference

17| has been achieved at age 15.

18 Correct?

19 ATTORNEY BLOCK: Objection to form.

20 THE WITNESS: Among this data in this

21| study set, yes, 1 will agree with you it does level off.

22 | BY ATTORNEY BROOKS:

23 Q- So let me ask you this. Do you have an

24 | understanding of the physiological basis of what you
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described as a two to three percent male advantage at
age ten In running?

ATTORNEY BLOCK: Objection to form.

BY ATTORNEY BROOKS:

Q- IT any?

A. So speaking as an expert, there®"s no --- there
is no physiological --- there is no expectation of a
physiological explanation. And there i1s awareness of
other confounders in terms of experience, exposure to
sport and things like that.

Q- Let me ask you to look at jumping, at age ten.
And this 1s --- at age ten what performance of gender
difference advantage did Dr. Handelsman report for boys
in jumping?

A. So at age ten it would go on --- so at age ten
then the range ---.

Q- This by the way tells us that he cannot be
inclined 1n arrow bar --- a symmetrical arrow bar below.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So he can”"t. In fact, the

range that he"s showing there goes from an advantage for
girls --- that is it goes below to an advantage --- for

boys. The range is included and 1t just --- for both
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Sexes.

BY ATTORNEY BROOKS:

Q- So what is the average advantage that he reports
at age ten for boys?

A. So in this dataset the average is about a six
percent average for boys, but it Is Important to
understand the data. And the data that --- the point
being that 1f we were to repeat the study you would
anticipate that that average would fall across those
entire --- the entire range shown so that In a different
day it might show a bigger advantage for boys, but a
different day i1t might also show an advantage for girls
about higher.

Q. Are you aware of any dataset that shows a
smaller advantage in jumping for girls at age ten?

A. Off the top of my head I cannot guide --- lead
you to a dataset.

Q- At age 12 what advantage in jumping --- well,
let me start over. At age 12 what advantage in jumping
does Dr. Handelsman report for boys?

A. So in this dataset at age 12 he shows the
advantage --- the average advantage to be of the less
than the average advantage for age ten, but this exactly

points to the caution that I was referencing, which 1is
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1| that the range of possibilities that you might

2| anticipate based on this particular dataset at age 12

3| has a range of four to six percent advantage for boys.

4 Q.- The arrow bar has tightened up a lot?

5 A. The arrow bar in that age range is tighter.

6 Q. And do you consider a six percent advantage to

7| be minimal?

8 ATTORNEY BLOCK: Objection to form.

9 THE WITNESS: As an expert I can"t answer
10| that because 1t depends on context on the heterogeneity
11| of all these events.

12 BY ATTORNEY BROOKS:

13 Q- And at age 15 what average advantage in jumping
14| did Dr. Handelsman report for boys?

15 A. For age 15 he has a range or the average sits at
16 | 15 percent and the range runs from about 14 percent to
17| maybe 17 percent.

18 Q- Is there any context In your opinion, any

19| athletic endeavor that involves jumping in which a 15

20 | percent advantage i1s In your view minimal?

21 ATTORNEY BLOCK: Objection to form.

22 THE WITNESS: Yes, I think as an expert 1
23| can®"t answer that. 1f you"re thinking at the scholastic
24 level where there i1s a wide range of --- where there"s a
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1| quite wide range of heterogeneity in development, body
2| type, et cetera, | certainly could envision a situation,
3| yes.
4 BY ATTORNEY BROOKS:
5 Q- Dr. Safer, in your Declaration filed in May you
6| stated that before puberty athletic advantage by boys
7] was minimal. Do you recall that language?
8 A. The way I would say it i1s the difference between

9| boys and girls before puberty is minimal or

10 non-existent. I don"t know 1f I could be wiser than
11 that.
12 Q- All right. But now you are telling me when I

13| asked you questions about minimal that you as an expert
14| are not able to define minimal. How do you reconcile
15| those two?

16 ATTORNEY BLOCK: Objection to form.

17 THE WITNESS: So the definition of

18 | minimal 1s in context. And so as we discussed 1t was
19| not a significant difference using both those

20| definitions that we already used were no different at
21| all.

22 | BY ATTORNEY BROOKS:

23 Q- Your statement in your Declaration simply

24 | asserted categorically 1n almost no context that the
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difference in athletic capability of boys to girls were
both minimal. My question for you iIs using whatever
definition you had in mind when you wrote that do you
consider a --- 1 will look at jumping, a five percent
difference in capability to be minimum?

ATTORNEY BLOCK: Objection to form and

characterization of the report.

THE WITNESS: So i1t"s a context. So in

the report the reference is to prepubertal children.
And there i1t i1s easier to be more categorical. Where
now we"re moving into an area where there is --- where

things are more complex and so i1t 1s a harder context to

make that statement.
BY ATTORNEY BROOKS:
Q- That i1s a sample of ten-year old boys includes
some who are no longer prepubertal.
Correct?
A. No. [I"m saying i1t more the other way, which 1s

a sample of ten-year-old boys would overwhelmingly be
prepubertal but a sample of 15-year-old boys would have
more of a range and have more heterogeneity. And
there"s more to 1t even than that, which i1s the
definition of minimal also includes the context of the

entire population who participated In the sport.
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Q- So focusing on ten-year-old boys and jumping you
said at age ten the large majority of boys are,
according to your definition, prepubertal. Referring
back to Declaration and the meaning that you ascribed to
the word minimal there, In your view, IS a six-percent
difference 1n capability minimal or not minimal?

ATTORNEY BLOCK: Objection to form and to

talking about his Declaration without 1t being in front
of him.

ATTORNEY BROOKS: He has i1t in front of

him and we already looked at the language.

BY ATTORNEY BROOKS:

Q- You may answer.

A. So the graph that we are looking at includes
arrow bars that include the possibility that boys would
have --- that the girls would have a superior outcome,
and so the answer then becomes, yes. Where the data are
either small or are suspect or not significant, then all
of that collectively certainly is --- would be included
as minimal to non-existent.

ATTORNEY BROOKS: Let me mark as Exhibit

Safer 7 a paper by Emma Colton and Tommy Lundsburg
entitled Transgender Women in a Female Category of

Sport, from 2021, previously marked as Exhibit 13 at Dr.
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Adkins®s deposition.
(Whereupon, Exhibit 7, Transgender Women In
a Female Category of Sport, was marked for
identification.)

BY ATTORNEY BROOKS:

Q. And first, Professor Safer, let me ask whether

you"re familiar with this paper published last year?

A. I am familiar.
Q- And have you interacted professionally with
either Dr. Colton or --- and 1 don"t know his degree,

Mr. Lundsburg in any context?
A. Here 1 don"t remember.
Q- Okay .
Do you believe that you became aware of this
paper soon after i1t was published?
A. I don"t know if I can answer that cleanly
either, but I certainly have became aware of it

somewhere between then and now.

Q- And have you read i1t with some care?
A. I have read 1t with some care, yes.
Q- Let me ask you --- well, let me ask you this

first. Would you describe this paper as reporting
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original research or as more of a literature review
paper?

A. I don*"t recall them reporting on their original
research, but 1 would have to look. 1It"s mostly a
review paper.

Q- That 1s also my impression. 1 just didn"t want
to create a different impression. Let me ask you to
turn to page 201, and there iIn the first column
beginning six lines down there is a sentence that begins
an extensive review. Let me ask you to find that.

A. I have it.

Q.- And that --- 171l read it Iinto the record.
Quote, an extensive review of fitness data from over
85,000 Australian children age 9 to 17 years old showed
that compared with nine-year-old females, nine-year-old
males were faster over short sprints, 9.8 percent, and
one mile, 16.6 percent, could jump 9.5 percent farther
from a standing start, which tested explosive power,
could complete 33 more push-ups in 30 seconds and have
13.8 percent stronger grip. Male advantage of a similar
magnitude was detected in a group study of children
where compared to a six-year old females six-year old
males competed 16.6 percent more shuttle runs iIn a given

time and could jump 9.7 percent further from a standing
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position. Do you see that language?
A. I do.
Q- And on the Australian study, 1f you follow the

footnote you will see that 1t references a study by
Kaitlin Thompkinson. That®"s footnote 22. And my Ffirst
question i1s have you read the reference study by Kaitlin
Thompkinson?

A. I don"t recall. |I"m guessing yes.

Q- All right. AIll right.

Do you have any reason to doubt the accuracy of

this summary of the findings of Kaitlin Thompkinson
based on data from over 85,000 Australian children?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 think the important thing

to recognize when you look at these sorts of data are
recognizing the multiple 1nputs. So the larger these
groups --- these cross-sectional studies get the more
confounded they get by access and other social
explanations why there are boys participating iIn sports
to a greater degree.

BY ATTORNEY BROOKS:

Q. So putting aside causation, which might be
physiological and might be cultural, as you said there

could be various causes, do you have any reason to doubt
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1| the accuracy of the findings of performance advantage
2| summarized here in the passage that 1°ve just read?

3 ATTORNEY BLOCK: Objection to form and

4|1 terminology.

5 THE WITNESS: Putting aside causation, |1

6| have no --- 1 can"t offer an expert opinion | guess if

7| that"s the bottom line. But if you"re asking me just as
8| an individual, I"m not expecting that they“re

9| fabricating that data. | am not expecting that.

10| BY ATTORNEY BROOKS:

11 Q- And you agree that advantages on a scale of 9
12 | percent, 16 percent could provide a significant
13| advantage in athletic competition, do you not?

14 ATTORNEY BLOCK: Objection to

15| terminology.

16 THE WITNESS: So say that question again.

171 BY ATTORNEY BROOKS:

18 Q. You agree that advantages on the scale of
19| 9.8 percent or 16.6 percent would provide a large
20 | advantage i1in athletic competition, do you not?

21 ATTORNEY BLOCK: Same objection to

22 | terminology.

23 THE WITNESS: In elite athletic

24 | competition, yes.
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BY ATTORNEY BROOKS:
Q. Did you play any sport in high school?
A. At a sophisticated level | did not.
Q. Your general knowledge permits you to say, does

it not, that at the high school level also a 9.8 percent
or a 16.6 percent advantage i1s a very large advantage?

ATTORNEY BLOCK: Objection to form and

terminology?

THE WITNESS: So there it gets more

diffuse, therefore, and 1 can®"t answer as an expert.

BY ATTORNEY BROOKS:

Q. Can you answer as an informed adult citizen?

ATTORNEY BLOCK: Same objection.

THE WITNESS: So as an expert for sure

not. As an informed adult, it falls back to the same
situation. When there i1s a wide range of athletes in a
certain context, then it is going to seem less relevant.
And obviously with the example 1 gave before with an
elite circumstance where that --- it describes the
entire Tield 1s more significant.

BY ATTORNEY BROOKS:

Q. Let me ask you to find your rebuttal report.
A. And actually --- do others need a break?
Q- Any time --- your concentration Is most
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important. So if you need a break, we"ll take a break.

A. So 1"m good.

ATTORNEY BROOKS: Well, obviously, if

anybody wants a break, we can take a break.

ATTORNEY BLOCK: Do you need a break?

ATTORNEY SWAMINATHAN: No.

ATTORNEY BLOCK: We are good.

THE WITNESS: So my rebuttal.

BY ATTORNEY BROOKS:

Q. Your rebuttal, which is Exhibit 2, so it"s
probably at the bottom. And in that 1°m going to draw
your attention to paragraph 11. And there you wrote
there is also no basis to confidently predict the
patterns about the athletic performance of prepubertal
cisgender boys will be the same for prepubertal
transgender girls, closed quote. Do you see that?

A. I do.

Q- And let me attempt to see 1T I understand the

point of this paragraph. And indeed, if you would like

to read the whole paragraph you should. But my
understanding of the point is that you"re saying that
even 1T prepubertal boys have some performance, some
statistically significant performance advantage over

prepubertal girls, that you are not confident that the
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1| athletic performance capabilities of natal males who

2 identify as females before puberty will be the same as
3| those of natal males who i1dentified as male before

4| puberty?

5 ATTORNEY BLOCK: Objection to the

6| terminology.

7 THE WITNESS: So to the extent --- so

8| were differences to be determined between cisgender boys
9| and cisgender girls, 1t Is correct to say that that

10| won"t conclusively demonstrate that the same applies for
11| transgender girls. That"s right.

12| BY ATTORNEY BROOKS:

13 Q- Now, elsewhere in your writings you have said
14| that i1t is well known that the majority of prepubertal
15| children who experience gender dysphoria do not persist

16 in that dysphoria into pubertal adolescence.

17 Correct?
18 ATTORNEY BLOCK: Objection.
19 THE WITNESS: No .

20| BY ATTORNEY BROOKS:

21 Q- Not correct?
22 A. Not correct.
23 Q. Then we will come back to that. In this

24 | paragraph 11, you speculate a little farther down that,
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quote, the experience of transgender girls might be more
similar to the experience of cisgender girls?

ATTORNEY BLOCK: Objection to the

characterization and speculative.

BY ATTORNEY BROOKS:

Q. Well, by using the word might you meant to
indicate, did you not, Dr. Safer, this is a hypothesis,
this 1s not a documented fact?

A. That if the question is do I know that the
experience of transgender girls is definitely In this
circumstance the same as cisgender girls, that"s right,

I don"t know that. 1t only might be true.

Q- And towards the end, in the last line, you refer
to potential biological underpinnings of gender
identity. Again, the word potential signaling that no

such specific underpinnings have yet been i1dentified.

Correct?
A. Say that question again.
Q- In the last line, your reference to, quote,

potential biological underpinnings of gender identify,
by the word potential you are indicating that no
specific biological underpinning has yet been
identified.

Correct?
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1 ATTORNEY BLOCK: Objection to form.
2 THE WITNESS: So i1t"s --- so no,
3| potential in this context does reference that most of
4|1 this biology is unknown, so that part is true, but it
5] doesn®"t mean that there i1s nothing known.
6 BY ATTORNEY BROOKS:
7 Q- You do not propose to offer any opinion that
8| natal males --- let me strike that and start again.
9 You do not propose to offer any opinion, do
10| you, that prior to puberty natal males who i1dentify as
11| female are less athletic capable on average than natal
12| males who i1dentify as male?
13 ATTORNEY BLOCK: Objection to form.
14 THE WITNESS: 1°m not offering an opinion
15| with regard to cisgender --- excuse me --- cisgender
16 | boys versus transgender girls and their athleticism when
17| they are prepubertal. |If that"s what you are asking,
18| then yes, 1"m not offering an opinion between those two
19| groups. I"m simply raising the possibility that
20| something like biology associated with transgender could
21| have influence iInto 1t.
22 BY ATTORNEY BROOKS:
23 Q- Let me ask you to turn to paragraph 22 of your
24| rebuttal report. And there you write Doctor Brown also
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1| refers to widely publicized anecdotes about isolated

2| cases of transgender girls and women state championships
3 in high school sports or NCAA championships in college.

4|1 Do you see that?

5 A. I do.

6 Q- And you go on to write but transgender athletes
7| of women have been competing in NCAA and secondary

8| school athletics for many years at this point, closed

9| quote. Do you see that language?

10 A. I do.

11 Q- Let me ask you to name all instances of male

12| males known to you who have competed In women®s division
13| varsity athletics in any athletic endeavor for any NCAA

14 | member school?

15 ATTORNEY BLOCK: Objection to form and

16 | scope.

17 THE WITNESS: Right, so I certainly can"t

18| do that usefully off the top of my head, name
19| transgender women and all these context in such an
20| exhaustive way like that.

21| BY ATTORNEY BROOKS:

22 Q. Well, 1 asked you accused Doctor Brown of citing
23 isolated cases. Do you have any basis to assert that he

24 | has done anything other than cite all cases In which
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natal males have competed in NCAA athletics in the
female category?

A. So the --- if our focus is on the word isolated
then per se they are all --- these are all i1solated
cases. These aren"t systematic analyses of any cohort
of people.

Q- You are not accusing Doctor Brown of picking and

choosing?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So let me think about that.

By simply choosing individual cases that are in the
press then it 1s by 1ts nature picking and choosing.

BY ATTORNEY BROOKS:

Q. What do you mean by that?

A. Well, these are simply individual cases that
have --- that have come to public attention, and so 1
--- so0 --- and that"s the basis of my statement as

opposed to some exhaustive attempt to i1dentify
transgender people 1In a systematic fashion.

Q. As you sit here today, Dr. Safer, are you aware
of a single case not mentioned by Doctor Brown in his
report of a natal male who has competed 1n NCAA
athletics in the women®s category?

ATTORNEY BLOCK: Objection to form.
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THE WITNESS: Can 1 name somebody off the

top of my head? | cannot.

BY ATTORNEY BROOKS:

Q. Do you have any concrete --- leaving aside
whether you remember a precise name, do you have any
factual basis to know that Doctor Brown has omitted any
case of a natal male who has competed in the female
division of NCAA athletics?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So 1 guess 1f the question

is what can 1 do off the top of my head, then I cannot.

BY ATTORNEY BROOKS:

Q- Off the top of your head, you recall the case of

June Eastwood, do you not?

A. You have to remind me what that is.

Q. A runner i1n Montana?

A. I actually would need to be reminded of those
details.

Q- All right. Certainly you recall Lia Thomas

because none of us can mis Lia Thomas these days?

A. Lia Thomas is still in the news.

Q. Do you recall the case of CeCe Telfer?
A. Names are not my strength.

Q- All right. No more on that.
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1 You say at the end of this paragraph, quote,

2| the occasional championship that has been widely

3| publicized do not come close to constituting the rates

4|1 one would expect 1f they, that i1s transgender athletes,
5] wanted rates that are proportional to their overall

6| percentage of the population, which i1s approximately one
7| percent. Do you see that language?

8 A. I do.

9 Q- Do you have any knowledge as to what --- first
10| of all, let me ask, what i1s your basis for believing

11| that the current student population in college and high
12| school level is approximately one percent transgender?
13 A. The statistic for the percentage of the

14| population who are transgender comes from surveys.

15 Q- And do you have any knowledge at all as to what
16 | percentage of varsity athletes 1n America today at the
171 NCAA --- among NCAA member schools in the women®s

18 | division are transgender?

19 A. IT the question is that a survey iIn that

20| population, 1"m not aware of a survey that"s been done.
21 Q- So you don®"t know whether the number of

22 | victories of championships that have been taken iIn the
23| women®s division by transgender competitors is higher or

24 | lower than the percentage of athletes iIn those divisions
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who are transgender?
ATTORNEY BLOCK: Objection to form.
THE WITNESS: That is correct. 1 do not

know the percentage that --- what we know 1s the
percentage of transgender people and then we know the
percentage of i1dentified athletes winning competitions.
And even then we don®"t know that absolutely. We only
know the ones that are publicized. But, right, in the
in between, we don"t have statistics. That"s right.

ATTORNEY BROOKS: Counsel, I"m going to

suggest --- 1n my experience, if we break for lunch at
noon, 1t makes it a little long afternoon. So I would
suggest that we take a short break now and then keep
going until like 12:45 or something. [It"s seven hours
on the clock and 1"m here just to tell you that the
afternoon gets long. So unless you are starving 1°d
recommend ---?

THE WITNESS: No, 1 think that"s a great

idea.

ATTORNEY BROOKS: Take a short break now.

THE WITNESS: So you don®t know who is on

the phone so give them a break.

ATTORNEY BROOKS: Let"s go off the

record.
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1 VIDEOGRAPHER: Going off the record. The
2| current time reads 12:01:00 p.m. Eastern Standard Time.
3| OFF VIDEOTAPE
4 -
5 (WHEREUPON, A SHORT BREAK WAS TAKEN.)
6 _—
7|1 ON VIDEOTAPE
8 VIDEOGRAPHER: Back on the record.
9| Current time reads 12:14 p.m. Eastern Standard Time.
10 ATTORNEY BROOKS: Let me mark as Safer
11| Exhibit 8 the Endocrine --- Treatment of Gender
12 | Dysphoric Gender Incongruent Persons, an Endocrine
13| Society Clinical Practice Guidelines from 2017
14| previously marked as Adkins Exhibit 4.
15 ATTORNEY WILKINSON: Tab 5.
16 -—-
17 (Whereupon, Exhibit 8, Endocrine Society
18 Guidelines, was marked for i1dentification.)
19 -—-
20 BY ATTORNEY BROOKS:
21 Q- And Doctor Safer, am I correct you served the
22 | committee that created this revised version of the
23 | Endocrine Society"s Guidelines?
24 A. Yes.
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Q. And iIs 1t reasonable for me to assume therefore
that you are familiar with 1t In some detail?
A. I am familiar with it in some detail.
Q. They also pertain to your practice?
Am 1 correct.
A. And they do pertain to my practice, yes.
Q- Let me ask you to turn in Exhibit-5 to Page 3879

--- Exhibit 8, 3879. And there I will call your

attention to the specific recommendation that®s numbered

1.4.

blocking and gender-affirming hormone treatment in

prepubertal children with GD/gender

A I do.

Q. And then there i1s a section headed evidence,
right?

A. Yes.

Q.- And the first statement 1n the sentence that is
--— in the section headed evidence i1s, quote, In most
children diagnosed with GD/gender incongruence 1t did

not persist into adolescence,

And

it says there we recommend against puberty

incongruence.

Do you see that?

closed quote.
Do you see that?
I do.

Do you believe that to be a false statement?
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1 A. I wouldn®"t --- 1 guess it depends on context

2| here too. So as of when this was written, the

3 literature being referenced had a broader diagnosis for
4| gender dysphoria and gender i1ncongruence or really

5] gender dysphoria is the label that was being used and

6| still 1s. Gender incongruence i1s where we are headed.
7| And so with that broader definition, that included

8| gender expansive children who were not necessarily

9| transgender.

10 Q- The statement is 1 think fairly specific. And
11| as you are aware, the discussion cites various

12| references, but the introductory sentence states In most
13| children diagnosed with GD a gender dysphoria or gender
14 incongruence did not persist Iinto adolescence. Do you
15| believe to be a true statement or false statement?

16 ATTORNEY BLOCK: Objection to form.

17 THE WITNESS: The problem is I can™t

18 | answer that quite that cleanly. The statement

19| references a circumstance that | just referenced where
20| children receiving that label have to --- for the most
21| part were not transgender. The only caution I want to
22 | make i1s that as we grow more refined iIn our

23 | understanding of gender identity and also in our

24 labeling, that we are more specific In i1dentifying
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transgender kids with these sorts of labels.

BY ATTORNEY BROOKS:

Q- Well, recommendation 1.4 says we recommend
against puberty blocking and a gender hormone treatment
in prepubertal children with gender dysphoria or gender
incongruence. Do you have an understanding of why these
Endocrine Society guidelines of which you®"re a co-author
recommended against puberty blocking 1n prepubertal

children?

A. Yes.

Q. Why?

A. They have no impact.

Q- Can you point me to anywhere in the evidence

discussion that suggests that i1s the reason for this

recommendation?

A. I don"t know. Let me look.
Q- The evidence discussion iIs just two paragraphs.
ATTORNEY BLOCK: 1 just want to object to

the extent you®re limiting his review to the evidence
section.

BY ATTORNEY BROOKS:

Q- My question pertains to the evidence section.
A. So those two paragraphs are both primarily

referencing 1.3 and not 1.4.
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Q- Well, let me ask you to turn to page 3881. And
at the top of that first column on 3881 i1t reads we,
therefore, advise starting suppression in early puberty
to prevent irreversible development of undesirable
secondary sex characteristics. However, comma,
adolescents with gender dysphoria, slash, gender
incongruence should experience the first changes of
their endogenous puberty because their emotional
reaction to these first physical changes has diagnhostic
value 1n establishing the persistence of gender
dysphoriaZgender incongruence.

Do you see that language?

A. I do.

Q. And as a scientist and practitioner do you agreeg
with that statement?

A. I would say that the validity of that statement
is in evolution.

Q. In your practice, over time --- well, let me ask
you this. When this was drafted did you raise an
objection to the proposition that the child®"s emotional
reaction to the first physical changes of puberty had
important diagnostic value?

A. I cannot recall our specific conversations, but

iT you"re asking 1f my view has shifted since let"s say
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2015, 2016, 2017, no, the recognition that there i1s an
evolution was already part of my opinion.

Q- What do you mean the recognition that there is
an evolution about?

A. So the evolution i1s that whether there is a need
to start puberty as a diagnostic --- as a necessary
diagnostic circumstance.

Q. In your practice today do you prescribe puberty

blockers prior to Tanner Stage 27

A. I --- so two things. My practice Is with
adults. And although 1 will see older kids because 1
don*t have a hard threshold of age 18, but 1 don"t
prescribe puberty blockers because | don®"t --- my
practice does not include those age children. But two,
it i1s still the guidance and so the pediatricians who
are part of my program do not prescribe puberty blockers
prior to Tanner 2 for the reason 1 stated initially.

Q. And according to these guidelines, by the time
you reach Tanner Stage 2 there have been sufficient
first pubertal --- stages of pubertal development to
give a chance to observe the child"s reaction to
pubertal changes for diagnostic purposes.

Correct?

ATTORNEY BLOCK: Objection to form.
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THE WITNESS: So the --- so | guess there

are kind of two pieces. The sentence 1Is --- that
sentence i1s written, but that is the sentence that I™m
suggesting is an opinion that i1s in evolution, like I™m
saying, to whether that need really exists or not. The
reason why we still don"t prescribe puberty blockers
before Tanner 2 is that there is no point, there is no
preventive element to puberty blockers and so there is
no point to give them before puberty begins and there is
no way to know that until there Is an observable
objective finding.

Q. Has your own practice ever involved to a
significant extent treating prepubertal or early
pubertal stage children for gender dysphoria or gender
incongruence incongruence?

A. Have 1 personally cared for prepubertal children
who are transgender or otherwise? Actually, in the
subjects, no.

Q- And do physicians who do treat prepubertal
children report to you iIn connection with your position
at the clinic or the Mount Sinai Medical Hospital?

A. Yes.

Q- And do you know whether your clinic makes use of

children®s emotional reactions to the first physical
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1| changes of puberty as part of their process of

2| determining whether transgender hormonal therapies of
3| any sort are appropriate for that child?

4 A. Yeah, 1 can®"t give you give you an answer. |
5] would actually have to go survey my psychologists.

6 Q. Let me direct you to paragraph 17 of your

7| rebuttal report. And there you say in the second

8| sentence under current standards of care transgender

9| adolescents are eligible to receive puberty blockers
10 | when they reach Tanner 2, not Tanner 3, which i1s early
11| enough to prevent endogenous puberty from taking place,

12| closed quote.

13 Do you see that?
14 A. I do.
15 Q- Now, just for context, you testified previously

16 | that the large majority of minors 11l say who present
17| with gender incongruence or gender dysphoria are, in

18| fact, considerably older and have gone through at least
19| most of the Tanner stages.

20 Correct?

21 ATTORNEY BLOCK: Objection to

22 characterization.

23 THE WITNESS: Most of the people we are

24| seeing 1n clinical practice are coming to us at later
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stages of development, yes.
BY ATTORNEY BROOKS:

Q- And so when we talk about prepubertal children,
we"re talking about a small minority of the patients
coming in to ---7

A. I can*t define small, but 1t 1s the minority,
that"s correct.

Q. And do you believe that what your clinic 1s
seeing in that regard is typical of what®"s being seen
across the country these days?

A. So if I"m sitting here as an expert, I don"t
have an expert survey to point to, to give you an answer
there.

Q. But you read the literature and you talk to

colleagues at other iInstitutions.
Am 1 correct?
A. I certainly both read the literature and talk tog
colleagues.
Q- And i1s 1t your current belief that what you are
seeing In terms of the breakdown of patient population

is similar to or quite different from what other major

gender clinics are experiencing?
A. So kind of separating, I*m living In my expert
role, 1 really want to point to data where 1 have any
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confidence at all, and I have none. If you are asking
me 1n a more informal way among our conversations, then
I can answer that our experience seems similar to
others®™ experience.
Q- All right.
So 1n talking about prepubertal children ---
well, strike that. We"ve been through that.
In your rebuttal report when you said beginning
puberty blockers at Tanner stage 2 is early enough to

prevent endogenous puberty from taking place, let me ask

you, in consideration, do you believe it iIs accurate as
stated?

A. So Tanner 2 early enough to prevent endogenous
puberty from taking place, yes, that iIs accurate.

Q- You would agree with me, would you not, that the
endocrine guidelines of which you are a co-author
recommend to treat beginning puberty blockers at Tanner
Stage 27

A. So to clarify, under the cited guidelines what

they say the recommendation is do not use puberty

blockers prior to puberty beginning, prior to Tanner 2.
Q- Let me direct you to recommendation 2.2 on

page 3880. Recommendation 2.2 reads we suggest the

clinicians begin pubertal hormone suppression after
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girls and boys first exhibit physical changes of
puberty.
Do you see that?

A. I do.

Q- And then it says, paren, Tanner stages G2/B2
which 1s to say the girls Tanner 2 or boys Tanner 2,
correct?

A. That 1s what that means, yes.

Q. So the official recommendation from the
Endocrine Society iIs begin at or after Tanner Stage 2,
right?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: That is a correct.

BY ATTORNEY BROOKS:

Q- And 1t says that Tanner Stage 2 is defined as
girls and boys first exhibiting physical changes of
puberty.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: The definition of Tanner

is where there is any objective evidence when puberty
has begun.

BY ATTORNEY BROOKS:

Q. So 1n fact, beginning puberty blockers at Tanner

21
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Stage 2 does not categorically prevent endogenous
puberty from taking place but instead prevents a
substantial portion of endogenous puberty from taking
place.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So let me —---._

BY ATTORNEY BROOKS:

Q- It is In paragraph 17.
A. So the --- 1 guess the way this i1s understood

--— 1 guess it depends on how extreme you want to take

things. It i1s back to our original conversation of that

cause has to take place before effect. So it"s parsing

it to that degree.

In a biological context it really is the case
that we need some objective evidence before we begin
things so that we don*"t make the mistake of using a

medication prior to 1ts having any impact. And then

that we see do actually regress to that prepubertal
state when we --- when you use puberty blockers at
Tanner 2. So the statement as written --- as | wrote

is accurate in the way we think of these things in

biology.-

it"s also true that some of the hormone mediated changes

is

it
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Q- Although the guidelines specifically state that
adolescents should --- before puberty blockers, quote,
should experience the first changes of their endogenous,
spontaneous puberty. And the recommendation calls for
beginning puberty blockers, quote, after girls and boys
first exhibit physical changes at puberty, paren, Tanner
stages 2, closed paren. 1°m not misreading anything, am
1?

ATTORNEY BLOCK: Objection to just

reading an excerpt.

THE WITNESS: Right. I don*t know --- 1

don*"t know if those were are all direct quotes or not so
I won"t comment on whether you®"re misreading or not, but
the first statement that you reference, as 1°ve said, 1s
one where there i1s an evolving understanding of its
veracity or i1ts applicability.

The statement 2.2 is simply using
alternate phrasing for saying Tanner 2, that 1s we need
to have objective evidence that puberty is genuinely
beginning. The focus and the purpose of these
statements i1s to avoid people using puberty blockers on
non-pubertal kids.

BY ATTORNEY BROOKS:

Q- Well, you would agree with me, would you not,
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that 1f one administer puberty blockers in accordance
with Endocrine Society guidelines, then some stages of
endogenous male puberty will have occurred in natal male
patients?

ATTORNEY BLOCK: Objection the form.

THE WITNESS: So when we are ---

specifically we"re referencing transgender girls here.
And although pre-pubertis gender boys, when we see
Tanner 2, then some --- some degree of development has
taken place. That part is true. So i1in the absolute
sense, then yes. But in a biological sense, like 1 said
already, the --- some iInteresting reality i1Is that some
of that does regress.

BY ATTORNEY BROOKS:

Q- By the way, you, yourself, do not have any
knowledge as to what developments of endogenous male
puberty BPJ underwent prior to initiating puberty
blockers, do you?

A. I have had no physical contact with BPJ.

Q. Nor have you studied BPJ"s chart sufficiently to
be feel that you know the answer to that question?

A. Right, 1"m not expressing any opinion to the
specific medical terms, that"s right.

Q. Have you, yourself, ever supervised any
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research, clinical research, concerning treatment of
prepubertal children for gender dysphoria or gender
incongruence?

A. Have | supervised research on treatment of
prepubertal transgender girls? Let me think about that.
Nothing i1s coming to mind, but our program does do
research across an age span.

Q. Well, some of your colleagues might have done
such research, but my question is whether you have been
personally supervised or involved iIn such research?

A. I*m pretty involved actually, especially in our
research program, but I"m having a difficult time coming
up with an example.

Q. All right.

I just want to make sure 1 know about it if it

exists.
A. Yes.
ATTORNEY BROOKS: Let me mark as Safer
Exhibit 9 an article entitled --- an article or a

chapter or something entitled Care of the Transgender
Patient dated 2019 by Dr. Safer and by Doctor Vin

Tangpricha.

(Whereupon, Exhibit 9, Care of the
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Transgender Patient Article, was marked
for 1dentification.)
BY ATTORNEY BROOKS:
Q- Am 1 correct that this is --- well, you tell me,

is this an article or book chapter? How would you
describe this document?

A. This 1s a review article from the Annals of
Internal Medicine.

Q. And by review you mean it"s not reporting on
original research but rather summarizing the state of
knowledge in a particular area?

A. That is correct.

Q- Okay .

And the pages may have ITC and a number, but
I"11 just refer to the number if I may. On page three,
column two, iIs a statement that 1 think is just
repeating what you told me, that is most --- quote, most
transgender persons present to clinicians in late
adolescence or adulthood, closed quote. That 1s

consistent with what you testified earlier.

Correct?
A. That i1s, yes.
Q. And 1f you turn then to page five, column two,
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you write in the first full sentence in column two,
prior effects of androgens on the skeleton height and
size and shape of the hands, feet, jaw and pelvis and
voice, including visibly --- visible laryngeal
prominence, will not be altered i1If treatment is
initiated after puberty.
Do you see that language?

A. I do.

Q- And 1s 1t consistent with your understanding
that at this stage also changes to the size of the heart
and the lungs will not be altered if testosterone 1is

commenced after the i1nitiation of puberty?

A. Not quite.
Q. Explain that to me, please.
A. So transgender women, iIf they have gone through

a typical male puberty, are going to remain larger, but
the testosterone has action on certain tissues, SO
specifically muscle, and that --- when those
testosterone levels shrink, then that muscle shrinks and
the heart muscle i1s --- well, the heart is a muscle, so
it will be --- there will be an impact from body size,
but there will also be impact from the lower level of
testosterone. So it will be kind of a mix of those two.

Q.- The heart 1s a muscle but i1t has iIn it cavities
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of a certain size in which blood flows, out of which
blood 1s pumped, correct? Do you have any knowledge,
are you aware or any literature that documents that
testosterone suppression reduces the heart"s pumping
capacity?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So the --- so there is a

gap there of transgender research --- so no, that is
something that®"s not been studied.

BY ATTORNEY BROOKS:

Q- And the lungs are not muscle tissue. Are you
aware of any science that indicates or even suggests to
you as an expert that an individual who has gone through
typical male puberty, that individual®s lungs reduce in
size 1T testosterone is suppressed?

A. So the answer with regard to lungs i1s going to
have some of those same i1nputs as heart or other tissues
actually where overall size of the i1ndividual is not ---
well, certainly height at least iIs not decreasing, and
so this person i1s larger. And so lung size matches that
to some degree. And testosterone has some impact on
surrounding muscle. And so to the degree that that
shrinks there might be lung shrinking too. And so you

hear that --- that i1s going to be a complex answer. And
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in terms of interpreting 1t even, you then would also
have to interpret i1t In the context of the size of the
body if you want to consider function, and none of this
has been studied.

Q- Certainly you don"t believe, do you, that an
individual who has been --- let me start that again. It
is not your opinion, is it, that testosterone
suppression by an individual who has been through a
typical male puberty reduces that individuals V02 mass
to typical female levels?

A. So the more we get into some of the subtler
physiology, I will take a step back and give you an
expert opinion, but I will --- iIn addition to that point
out that we don"t even have studies on this. We"re just
at a stage of beginning to look at that sort f thing.

ATTORNEY BLOCK: Roger, are you able to

speak up a little?

ATTORNEY BROOKS: 1 will try.

BY ATTORNEY BROOKS:

Q. You state that in paragraph 55 of your expert
report, Exhibit 17

A. So paragraph 55.

Q- Fifty-five (55). You state that there are,

quote, only two studies examining the effect of
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1| gender-affirming hormone therapy on athletic

2| performance, closed quote. Do you see that?

3 A. Yes.

4 Q. You are aware, are you not, that there are a

5| substantially larger number of studies that examine the
6| effect of testosterone suppression on strength or muscle
7| mass in natal males?

8 ATTORNEY BLOCK: Objection to form.

9 THE WITNESS: There are --- there are a

10| handful of studies on the i1mpact of testosterone
11 lowering treatment on transgender women on some tissues,
12| yes.

13| BY ATTORNEY BROOKS:

14 Q. Well --- and not to get carried away with the
15| terminology, there are also studies that relate to

16 | application of testosterone suppression to males who

17 ] don"t identify as transgender, are there not?

18 A. To cisgender men in addition to transgender

19| women there are some studies --- yes, there are actually
20| some modest studies, yes, on cisgender men.

21 Q- And have you now taken some care to review

22 | yourself all the peer-reviewed studies of that type that
23| were cited in Doctor Brown®"s report?

24 A. I have looked at papers that were cited by
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Doctor Brown. The moment we use the word all 1
hesitate, but certainly I1"ve read through the papers
that were cited.

ATTORNEY BROOKS: Well, let"s start with

one you referenced, article by Roberts, et al., from
2020, which I will mark as Exhibit --- Safer Exhibit-10.

COURT REPORTER: 10.

ATTORNEY WILKINSON: 10, Tab 60.

(Whereupon, Exhibit 10, Roberts, et al,
Articles, was marked for
identification.)

BY ATTORNEY BROOKS:

Q. And 1n fact, this is one of only very few
articles that you cite iIn your expert report start to
finish.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So this paper is referenced

to an expert report.

BY ATTORNEY BROOKS:

Q. Let me direct you to the last page of your
expert report where there is a bibliography. And other

than citing to your own writings as the entire basis of
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1| your opinions you cited only six articles.
2 Correct?
3 ATTORNEY BLOCK: Objection to
4 | characterization about i1ts entire cases for his
5| opinions.
6 THE WITNESS: So the paper specifically

7| referenced two reviews and six papers but recognized
8| that some of these papers specifically are summaries of
9| the topic.

10| BY ATTORNEY BROOKS:

11 Q. You have studied the Roberts 2020 article with

12 some care.

13 Is that correct?
14 A. I have 1ndeed, yes.
15 Q- And so far as you know it is the only

16 longitudinal study of the impact of testosterone
17 | suppression in natal males and actual athletic

18 | performance and 1n this case running.

19 Correct?
20 ATTORNEY BLOCK: Objection to form.
21 THE WITNESS: So the Roberts study and

22 | the Harper study are both studies of transgender women
23| with at least two time points.

24 | BY ATTORNEY BROOKS:

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 136 of 318 PagelD #: 12649

135
1 Q- The Harper study is strictly retrospective, it
2 iIs not a prospective, longitudinal study?
3 A. The Harper study is --- that®"s a good question.
4 I actually don"t know 1f it iIs --- it"s probably mixed,

5| honestly.

6 Q. Well, we can look at i1t, but It Is not mixed.
7 It Iis a one-time survey.

8 A. Well, to be clear, the way we phrase these

9| things sometimes are --- I"m trying to be --- are

10| according to certain conventions academically, so that

11| sometimes it will be framed that way because from an

12 | academic perspective we"ll use that context, but I think
13| some of the data was actually collected in both

14| collections.

15 Q- The Roberts study you understand to be a

16 | prospective, longitudinal study, do you not?

17 A. Well, actually, you are testing me on that. Did
18| they set out at the beginning to do i1t or did they go

19 | back and look? 1°d have to see.

20 Q. Well, based on the method, I think the answer 1is

21| they went back and looked because it begins we reviewed?

22 A. Yes.
23 Q- Do you --- is it your opinion that amongst the
24 | available data, the Roberts study is --- on the iImpact
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1| of testosterone on athletic performance is some of the
2| strongest data that we have available?
3 ATTORNEY BLOCK: Objection to form.
4 THE WITNESS: 1t is my opinion that the

5] Roberts and Harper studies are the only two studies that
6| we have available.

7| BY ATTORNEY BROOKS:

8 Q. Is it your opinion as an expert, iIs 1t not, that
9| the structure of the Roberts study renders it --- and
10| the source of i1ts data renders 1t far more reliable than

11| the Harper 2015 study?

12 ATTORNEY BLOCK: Objection to form.
13 THE WITNESS: 1 would not overstate that,
14| so no. If I"m being --- 1T 1"m being professorial and

15| saying this is how to organize something, then in that
16 | context 1 might say that, but in terms of simply

17| believability of data, | got two modest papers that are
18| the sum of the world literature on the subject.

19| BY ATTORNEY BROOKS:

20 Q. You say In paragraph 56 of your report that

21| Roberts found, quote, after two years of

22 | gender-affirming hormone therapy transgender women

23| completed the 1.5 mile run 12 percent faster on average

24 | than non-transgender women, closed quote. Do you see
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that?
ATTORNEY BLOCK: 1 think he needs some
time to get —---.
THE WITNESS: Yeah, to actually find
the ---.
BY ATTORNEY BROOKS:
Q- Paragraph 56. And 1 will refer you to the third
sentence.
A. All right.
Sorry say that again.
Q- I*m simply calling your attention to the place

where you wrote at the Roberts report that after two
years of a gender-affirming hormone therapy transgender
women completed the 1.5 mile run 12 percent faster on
average than non-transgender women.

A. Yes.

Q- And two years, not a trick question here, twice
as long as the one year testosterone suppression

requirement that led to the NCAA rule.

Correct?
A. Two years is twice one year, Yyes.
Q- And you would agree with me that a 12 percent

faster Iin women®s time Is a substantial advantage?

ATTORNEY BLOCK: Objection to form.
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THE WITNESS: So this is a bit --- this
is a bit of the same conversation. | guess I can"t say
that In a blanket way. It depends on context.
BY ATTORNEY BROOKS:
Q. The context here is that that these are all Air
Force members, do you recall?
A. I believe they are all Air Force members, yes.
Q.- All subject to Air Force physical fitness
requirements. So we are not talking about couch
potatoes?
A. I"m not rendering an opinion there as an expert.
Q. Generally you would accept that this i1s a
relatively fit population?
A. I can"t even render an opinion there as an
expert.
Q. Do you have some unhealthy relative who"s a
member of the armed forces?
A. I was 1n the National Guard, so | do have some
insight.
Q- Okay .
You would agree, would you not, that running
speed and endurance, per se, are relevant to quite a
number of sports?
A. Running speed and endurance are relevant to many
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1| sports. 1°m certain that is true. I"m not ---
2 Q.- Well ---.
3 A. --—- an expert again.
4 Q. I"m no sports fan, but we"ve all seen enough
5] sports to know there"s a lot of running involved not
6| just In track but in basketball, soccer, lacrosse and
7| Tield hockey.
8 Correct?
9 A. I have observed that, yes. But again, 1°m not

10 rendering an expert opinion there, but yes.

11 Q- And on page six of this paper ---.
12 A. This 1s Roberts.
13 Q. Yes, Roberts and Exhibit 10. Roberts and his

14| co-authors summarize in their conclusion by stating,

15| quote, in this study we confirm that the use of gender
16 | affirming hormones are associated with changes in

17| athletic performance and demonstrated that the

18 | pretreatment differences between a transgender and a

19| cisgender woman persist beyond the 12-month time

20| currently --- requirement currently being proposed for
21| athletic competition by the World Athletics and the 10C.
22| Do you see that?

23 A. This is the conclusion section?

24 Q.- It is.
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A. Yes, | see that.
Q. And you don"t have any expert opinions that the
findings of Roberts are inaccurate or unreliable, do
you?
A. So the --- this 1s again a question of context.

So I have no reason to suspect that these data are
suspect. The only question then is what we conclude
when you do a study of --- for the transgender women |
think we are talking about 29 people, which I certainly
like a lot better than simply pointing to a random
individual, but 1 recognize as also simply 29
individuals In a certain circumstance that might or
might not be replicated as we do this again and increase
the numbers of people that we evaluate.

Q- You don®"t propose to offer any expert opinion
that the findings of Roberts as reported in this paper
of 2020 are inaccurate?

A. So, | guess the way I said i1t 1s how I said it
already, which is 1"m not doubting Roberts®™ data, but 1
wouldn®"t then over generalize to say that 1 know that

these would be the findings we would see iIn every

similar circumstance.
Q- And are you aware that one common track event or
cross-country event, 1 can never keep them straight, 1is
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1| the 1600 meter, which is about a mile?
2 A. Actually, that is not my expertise. 1 believe
3| you.
4 Q. Are you aware that the 3,000 meter, a 1.8 mile
5| distance, is a standard event?
6 A. IT you are meaning to quiz me on the standard
7 lengths these days and meters and all of that, no.
8 ATTORNEY BROOKS: Well, 1 can"t complete

9| my next document in two minutes, we iIf we want to break
10| at 1:00 now or 1 can do one more document.

11 ATTORNEY BLOCK: I"m fine continuing if

12| you are.

13 THE WITNESS: My bias is to push.

14 ATTORNEY BROOKS: Folks online, we"re

15| going to continue a little bit farther.

16 | BY ATTORNEY BROOKS:

17 Q- You cited a paper by Harper from 2015. And that

18| paper also | take it you studied with some detail?

19 A. Yes.

20 Q- And how many individuals did Harper have in that
21| study?

22 A. Il --- do we have her ---?

23 Q- Everything that you mention | have.

24 ATTORNEY BROOKS: Let me mark as Safer
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Exhibit 11 ---

ATTORNEY WILKINSON: Yes.

ATTORNEY BROOKS: --- Harper®s --- Harper
et al. or just Harper, article Race Times for
Transgender Athletes from 2015.

ATTORNEY WILKINSON: Tab 61.

(Whereupon, Exhibit 11, Race Times for
Transgender Athletes Article, was marked for
identification.)

THE WITNESS: Thank you.

BY ATTORNEY BROOKS:
Q. You say you have worked with Joanna Harper, you

are aware that Dr. Harper is both an athlete and
transgender?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: I am aware. I am aware

that she is an athlete, and I*"m aware that she is
transgender.

BY ATTORNEY BROOKS:

Q. Did you have after studying the paper end up
with an understanding of how many participants there

were?
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1 A. There were eight participants. 1°m looking at
2| Table 5.
3 Q- Did you have an understanding of how those

4| participants were recruited?

5 A. I do have some understanding of that, yes.
6 Q. How is that?
7 A. The --- how would I characterize this? It"s

8| somewhat ad hoc iIn the sense that Ms. Harper is in the

9| category of these other participants, and so she was

10| able to i1dentify others that met the criteria of being
11| both transgender and being sufficiently intense in their
12| middle distance running that they had race times that

13| they could identify that would allow for the --- for

14| these determinations of age based --- 1 don*"t know all
15| the terminology here, but their age-based grade

16 | proportional to others i1n that same sex category.

17 Q- And 1t Is consistent with your understanding, IS
18 it not, that all of the iInformation In this study about
19| what hormonal treatment these individuals had undergone
20| was self reported?

21 A. This iIs --- the entire study is self report,

22 | that i1s she didn*"t have --- Ms. Harper did not have

23 | access to people®s individual records independently.

24 Q- So there was no i1ndependent confirmation of how
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long that they had suppressed testosterone.
Correct?
A. There was no independent confirmation beyond Ms.
Harper and her dealing with other subjects directly.
Q- Well, iIn your view as a scientist, that®"s not

independent confirmation, i1s 1t?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So I"m not expressing an

opinion there because In a science --- you know, iIn a
scientific paper we would have --- we would have peer
review, but we don"t --- that just --- ends up being a
little bit of a fuzzy realty.

BY ATTORNEY BROOKS:

Q. There 1s no information in this paper about what
testosterone levels were achieved by any of these
individuals as a result of suppression, iIs there?

A. I don*t know. Let"s --- I can look through that
a little bit because does she reference how many of them
have had surgery and such? It has been quite a while,
you know. So notably, there 1s some iIndependent
confirmation of some of the data because some of this
was posted.

Q- Wait. Let me just be clear. Some of the times

were verified i1ndependently.
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Correct?
A. That"s correct.
Q- Nothing about the hormonal treatment?
A. Right.

ATTORNEY BLOCK: Do you want to give him

a chance to review 1t?

BY ATTORNEY BROOKS:

Q. Doctor Safer, let me just withdraw that question
and ask you another question.

A. Yeah, go ahead.

Q- Do you know whether Doctor Harper stands behind
the conclusions of her 2015 paper today?

A. IT you ask me do I know it, that"s too strong a
statement.

ATTORNEY BROOKS: Let me mark as Safer

Exhibit 12 an article by Joanna Harper and others from
2021 entitled How Does Hormone Transition in Transgender
Women Change Body Composition, Muscle Strength and
Hemoglobin.

ATTORNEY WILKINSON: Tab 21.

(Whereupon, Exhibit 12, Joanna Harper

Article, was marked for identification.)
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1| BY ATTORNEY BROOKS:
2 Q- Dr. Safer, have we put that in front of you?
3| Yes, we have. Are you familiar with this article?
4 A. I am.
5 Q- And have you read it, reviewed it recently?
6 A. I have reviewed it relatively recently.
7 Q- And do you understand, and 1 didn"t completely
8| read the title. The second sentence of the title says
9| Systematic Review with the Focus on Implications for
10| Sport Participation.
11 Do you see that?
12 A. I do.
13 Q- Can you tell me why when you cited Harper®s 2015
14 | paper that you just referred to as older science you
15| didn*"t cite Harper®s 2021 publication?
16 A. So to be clear, I didn"t use the older science.
17 I simply referenced Harper®s paper as one of the only
18| two papers on the subject. And your question?
19 Q- Why didn®"t you cite Harper®s 2021 paper on the
20| topic?
21 A. So this paper is more in the category of the
22 | papers looking at impact on tissues of which there are
23 | several papers as opposed to actually investigating a
24 | specific activity, a person®s activity. And does this
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have primary data in 1t?
Q.- Well, let me take you to page eight.
A. Yeah, I don"t even think this has a final data
in 1t.
Q- Describing the Roberts study, Harper here on

page eight, column one, about halfway down, summarizes
as follows: Quote, trans women ran significantly faster
during the 1.5 mile fitness test than ciswomen. These
observations in trained transgender individuals are
consistent with the finding of the current review in
untrained individuals whereby 30 months of gender
affirming hormone therapy maybe sufficient to attenuate
some but all influencing factors associated with
muscular endurance and performance, closed quote.

Do you see that?

A. Yes. This is the end of the paragraph there?

Q- Yes.

A. We"re starting with these observations, yes, 1
see that.

Q. And do you propose to offer any expert opinion

inconsistent with Joanna Harper®s summary of the data
here suggesting that 30 months of gender affirming
hormone therapy may be sufficient to attenuate some but

not all influencing factors associated with muscular
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endurance and performance?
A. The statement here is too broad, so i1t"s simply
raising questions.
Q. Well, Joanna Harper says here that the findings

of her current review were that 30 months of gender
affirming hormone therapy may be sufficient to attenuate
some but not all influencing factors associated with
muscular endurance and performance?

ATTORNEY BLOCK: Objection to leaving out

words of what you quoted.

BY ATTORNEY BROOKS:

Q. And my question for you i1s do you intend to
offer an expert opinion that you believe is inconsistent
with that statement?

ATTORNEY BLOCK: Same objection. 1It"s

misquoting the document.

THE WITNESS: So the operative or

inoperative word here is may be sufficient, and so when
we"re --- these are research questions as we try to
understand physiology and the relevance of certain
testosterone levels at certain endpoints and then not
just endpoints as surrogates, which 1s what most of the
papers to date still are, but endpoints in actual

athleticism and athletic competition. And so that"s all
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this 1s doing is putting out some questions oOor some
potential thoughts.

BY ATTORNEY BROOKS:

Q. Let me ask you to turn to page one and column
one.

A. Of this same paper?

Q- Of the same paper. In the conclusion of the

abstract the last sentence reads, quote, these findings
suggest the strength may be well be preserved in trans
women during the first three years of hormone therapy,
closed quote.

Do you see that?

A. I do.

Q.- And having reviewed whatever literature you have
reviewed to date do you share Doctor Harper-®s
understanding that strength may well be preserved 1in
trans women during the first three years of hormone
therapy?

ATTORNEY BLOCK: Objection to misquoting

the document.

THE WITNESS: So I can"t comment on Ms.

Harper®s understanding, but 1f you®"re asking is that ---
you know, is the question a question, so the question is

a question. These findings suggest that strength may
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1| and again an operative word iIs may.

2| BY ATTORNEY BROOKS:

3 Q.- Yes.

4 A. And these are as I, a scientist, and she iIs a

5] scientist too, we are turning the earth, as it were, of

6| what we know looking for what questions we might want to

7| study and how we might want to frame studies going

8| forward.

9 Q- Let me take you back to page eight, if 1 may.
10| And the penultimate sentence of this paper at the bottom
11| of the first column of paragraph of page eight reads,
12| quote --- well, let me read --- yeah, 1 will just read
13| that, quote, whether transgender and cisgender women can
14| engage in meaningful sport even after gender affirming

15| hormone therapy is a highly debated question, closed

16 | quote.

17 Do you see that language?

18 A. I do.

19 Q- You®"ll agree that up to the present that is a

20| highly debated question?

21 ATTORNEY BLOCK: Objection to form.
22 THE WITNESS: There™s context there too.
23| So this i1s referencing a league sport and it"s --- as

24| well there are a range of potential sports, and so the

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 152 of 318 PagelD #: 12665

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

151

question and the degree to which it is highly debated
even I"m not going to render an official opinion there.
So the --- whether transgender and cisgender women can
engage i1n meaningful sport depends on what sport we"re
talking about, what treatment we"re talking about, age
group, whether elite versus more of an intermural
setting. And so it"s just a relatively simple statement
and to summarize a paper | guess.

BY ATTORNEY BROOKS:

Q. You agree that this --- that i1s the question of
whether transgender and cisgender women can engage 1in

meaningful sport even after gender affirming hormone

therapy 1s one on which reasonable scientists can
disagree and today are disagreeing?
ATTORNEY BLOCK: Objection to form.
THE WITNESS: So going back --- so is
your --- so are you asking me --- 1 guess help me

reframe what the question i1Is there because there are a
bunch of things packed into that sentence actually. And
you heard me try to unpack them both.

BY ATTORNEY BROOKS:

Q. That may be a complex question, as debated
questions often are, but my question is do you agree

that the question of whether transgender and cisgender
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women can engage in meaningful sport even after gender
affirming hormone therapy i1s one on which reasonable

scientists can differ and are differing today given the

possibility of data?

ATTORNEY BLOCK: Objection to form for
the same reasons.

THE WITNESS: So I"m sitting here as a
scientist talking about differences i1n athleticism and
such and whether --- and so moving onto meaningful sport
goes beyond my expertise. I"m only putting data
together iIn a --- that"s my lane on this subject.

ATTORNEY BROOKS: Okay.

Let"s break for lunch.

ATTORNEY BLOCK: Let"s go off the record,
so 2:15.

ATTORNEY BROOKS: 2:15? Any dissent? No
dissent.

VIDEOGRAPHER: Going off the record. The

current time is 1:16 p.m. Eastern Standard Time.

OFF VIDEOTAPE

(WHEREUPON, A SHORT BREAK WAS TAKEN.)

ON VIDEOTAPE
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VIDEOGRAPHER: Back on the record. The

current time 1s 2:18 p.m. Eastern Standard Time.

BY ATTORNEY BROOKS:

Q- Good afternoon, Dr. Safer. Take you back into
context, I*"m going to ask you to find your expert
report, Exhibit-1, and find paragraph 25, which we have
looked at before. And there in the third sentence it
reads based on current research comparing
non-transgender boys and men with non-transgender girls
and women before, during and after puberty the primary
known biological driver of these average group
differences i1s testosterone starting at puberty, and not
reproductive biology or genetics, period, closed quote.

Do you see that language?

A. Yes.

Q- And your one cite for that is the endocrine that
we"ve already looked at already.

Right?

ATTORNEY BLOCK: Objection to the form.

THE WITNESS: So the citation in that

paragraph is the Handelsman, yes.

BY ATTORNEY BROOKS:

Q- And do you recall our earlier discussion about

how the effects of testosterone are cumulative over time
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rather than depending solely on the testosterone level
of an individual at a particular time, right? Do you
recall that discussion?

A. So the i1mpact --- excuse me, the impact of
testosterone is cumulative. It depends what Impacts
we"re talking about. So there are impacts that are
cumulative, like height, and there are iImpacts that
really do reflect that point i1In time.

Q- Now, at the moment let me ask just based on your]
recollection. The Handelsman article is Exhibit-4. Do
you have that? And 1 will ask you to find it in your
pile. 1 should have neated up your pile of exhibits
whille you were out. That looks like it.

A. Got 1t, yes.

Q- The Handelsman article, as far as you recall,
does not contain any data or conclusions concerning the
effects of testosterone after the beginning of male
puberty, does 1t?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: Honestly, 1 would have to

go look carefully.

BY ATTORNEY BROOKS:

Q. Then I won"t take time to do that.

A. Okay .
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Q. It does or it doesn"t. We will deal with that.
A. Yes.
Q- Do you know whether any other writing Professor

Handelsman has expressed any view as to whether
testosterone suppression after male puberty eliminates
sex-based physical advantages sufficiently to maintain
fairness in sports for women?

ATTORNEY BLOCK: Objection to the form.

THE WITNESS: So first of all, putting it

altogether that way isn"t necessarily how I would say it
or how 1 would expect it to be said. It would be
testosterone suppression and whatever the scientific
finding at the moment would be. So we already know that
the data that relate to athleticism are just the Roberts
paper and the Harper paper, so I guess that is as much
as | can say i1n that particular context. And iIn terms
of --- so yes, I think that it wouldn"t be --- 1 forgot
already how you phrased that.

BY ATTORNEY BROOKS:

Q- Let me just ask again.

A. Yes.

Q- So the first question i1s not a hard one.

A. Okay .

Q- Do you know whether Professor Handelsman has
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1| himself in his publication expressed any view whether
2| testosterone suppression after male puberty eliminates
3| sex-based physical advantages sufficiently to maintain
4| fairness i1n sports for women?
5 ATTORNEY BLOCK: Objection to form.
6 THE WITNESS: So I don"t know i1f he has

7] written something covering all those bases that you just
8| described, how you described 1t.

9 ATTORNEY BROOKS: All right. Let"s look

10| at treatment variable. Let me mark as Exhibit 13 a
11| short article by Dr. Roberts with a subsequent comment
12| by David Handelsman.

13 ATTORNEY WILKINSON: Tab 62.

14 ATTORNEY BROOKS: And unfortunately, the

15| words were a little clipped on this. We will see how we

16 | do.

17 -

18 (Whereupon, Exhibit 13, Dr. Roberts Article, was
19 marked for identification.)

20 -

21 ATTORNEY BLOCK: Thanks.

22 | BY ATTORNEY BROOKS:

23 Q- And I think a fair description of what we have

24 | here i1s a relatively popular press type piece by Dr.
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1 Roberts first. And this document is dated December 16,
2 2020.

3 ATTORNEY BLOCK: Objection. Does it say

41 where 1t was published?

5 ATTORNEY BROOKS: No, it doesn®"t say on

6 its face where i1t was published. And as we sit here

7] right now I don*"t recall, though actually looking at it
8 I do recall that Kilio is an online publication of some
9| sort, and 1"ve seen the brand came from the Kilio

10 | website.

11| BY ATTORNEY BROOKS:

12 Q- At any rate, |1 see the date, | see the title.
13 It purports to be an article by Professor Roberts. 1

14| just want to be clear In my description it does not ---
15 it does not have the appearance of a separate peer

16 | review article since the summary taken off of the

17| article that we"ve already looked at. And then at the
18| end of 1t iIs a two-paragraph prospective on this offered

19| by Dr. Handelsman.

20 Do you see that?
21 A. I do.
22 Q- And he begins by making clear that he is

23| commenting on this study, that is Roberts study that is

24 | discussed above. He i1s not introducing new science,
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1| correct, is that consistent with your understanding?

2 ATTORNEY BLOCK: Objection. Give him a

3 chance to read it.

4 THE WITNESS: So that, yes, my

5] understanding, too, is that there is not new data here,
6| mostly a commentary within the context some of our
7| existing knowledge on the Roberts study.

8| BY ATTORNEY BROOKS:

9 Q. And In his comment to Dr. Handelsman states 1iIn
10| the second paragraph, as of 2020, quote, a major

11| question remains whether gender affirming hormone

12| treatment overcomes sex-based physical advantages

13| sufficiently to maintain fairness so that an exception

14| can be made for trans women, paren, natal males, closed

15| paren, treated with estrogen.

16 Do you see that language?
17 A. I do.
18 ATTORNEY BLOCK: Objection. | believe

19| that is what it says, but I just want to note for the

20 record that there i1s text cut off on the left.

21 ATTORNEY BROOKS: There is. And 1711 get
22 | better copies. 1I"m looking at a copy that®"s not cut off
23 I will represent.

24 | BY ATTORNEY BROOKS:
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1 Q- And do you have an expert opinion as to ---

2| well, do you propose to offer any opinion disagreeing

3| with Professor Handelsman that as of 2020 it remained a
4| major question whether gender affirming hormone

5] treatment to overcome sex-based physical advantages

6| sufficiently to maintain fairness so that an exception

7| could be made for trans women treated with estrogen?

8 A. So to me that"s too broad a question 1f you©"re
9| asking me to render an expert opinion about his opinion.
10 Q. I"m asking whether you propose to offer an

11| expert opinion inconsistent with his view that remains a
12 | major question as of 2020.

13 A. It s --- 1 might --- well, 1 would at least

14 | phrase things differently in there --- we might have to
15| go through pieces of it because certainly where we lack
16| data I think we would agree, but in terms of those

17| statements that then go on to editorialize, 1 don"t know
18| that we necessarily agree in how we would frame that.

19 Q- A little farther down, maybe two sentences down
20 it reads, quote, by contrast, trans women treated with
21| estrogens after completing male puberty experienced only
22 | minimal declines in physical performance over 12 months,
23 | substantially surpassing average female performance for

24| up to eight years, closed quote. Do you agree or
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disagree with Professor Handelsman summary of the
findings of Roberts?

ATTORNEY BLOCK: Objection to form. 1I™m
just not sure i1it"s all based on Roberts?

THE WITNESS: It is not clear to me that
it"s -—-- that 1t 1s based on Roberts for what 1t"s
worth. 1t"s also somewhat simplistically written. And
an example 1s we don"t --- the contention with regard to

athletic outcomes relates more to testosterone, and so
saying transgender women treated with estrogens wouldn"t
be precisely how I would frame that either.

BY ATTORNEY BROOKS:

Q. He concludes --- Professor Handelsman concludes
by stating supporting federations should iIncorporate
these findings i1in the strategies for including trans
women in elite female competitions while maintaining
fairness and safety for other women. Dr. Safer, do you
agree that maintaining safety for cisgender women iIs a
legitimate and indeed important concern?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: As an expert I"m not going

to give an opinion.

BY ATTORNEY BROOKS:

Q. As Doctor Safer do you agree that ensuring
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1| safety for cisgender women and girls is a legitimate
2| concern?
3 ATTORNEY BLOCK: Objection to form.
4 THE WITNESS: So if I"m simply speaking

5] not as an expert, just as an educated person in the

6| field, then i1t i1s true that safety iIs Important, but I™m
7| not clear that --- 1 don"t know that in most of these

8| athletic activities 1t"s actually a concern.

9 ATTORNEY BROOKS: Let me mark as Safer

10| Exhibit 14 a document entitled Guidance with Transgender
11 Inclusion in Domestic Sport with symbols of a number of
12 | UK sport governing bodies across the front and a

13| statement published September 2021.

14 ATTORNEY WILKINSON: Tab 22.

15 -

16 (Whereupon, Exhibit 14, Guidance with

17 Transgender Inclusion 1n Domestic Sport,
18 marked for i1dentification.)

19 -—-

20 THE WITNESS: Thank you.

21| BY ATTORNEY BROOKS:

22 Q- And my first question for you, Dr. Safer, 1is
23 | whether you have seen this document before?

24 A. I have seen this document before.
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Q- And were you aware of 1t prior to its reference
in this litigation?

A. I don*t know that 1 was.

Q- And are you familiar with the role of the
supporting body mentioned on the front page in
governance of sport within the United Kingdom?

A. By looking at all their logos, I cannot say that
I know them all, no.

Q- And do you have any knowledge as to whether
these are official government charted --- chartered
sporting governing bodies?

A. I do not have that knowledge.

Q- Have you now studied this document with some
care?

A. I would say that 1 have only looked at this
document superficially. 1°m certainly happy to look
through 1t.

Q. I will ask you just about a couple of passages.
Let me ask you to turn to page three of the document.
And towards the very bottom and the next to the last
paragraph this --- five organizations states, quote, our
work exploring the latest research, evidence and studies
made clear that there are retained differences in

strength, stamina and physique between the average women
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compared with the average transgender women for
nonbinary person registered male at birth with or
without testosterone suppression.
Do you see that language?

A. I do.

Q. And do you disagree with the conclusion of theseg
UK sporting bodies that the latest research, evidence
and studies now make clear that there are retained
differences iIn strength, stamina and physique in
nonbinary --- 1In transgender women or nonbinary persons
registered male at birth with or without testosterone?

ATTORNEY BLOCK: Objection to referring

to this as something written by the governing bodies as
opposed to the quality council that makes
recommendations to the governing bodies.

THE WITNESS: To the statement written by

whoever actually wrote it that evidence and studies on
the subject of transgender people make clear anything, |1
disagree.

BY ATTORNEY BROOKS:

Q- Let me ask you to turn to page six, under the
heading question review Is recommending i1t states,
quote, as a result of what the review found the guidance

concludes that the i1nclusion of transgender people into
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female sport cannot be balanced regarding transgender

inclusion, fairness and safety i1n gender affected sport
where there is meaningful competition, period, closed
quote.

Do you see that?

A. I do.

Q- And do you disagree with that conclusion of this
organization or these organizations?

A. So I really --- as we discussed earlier, I™m not
going to express as an expert --- 1 don"t think 1°d be
able to express as an expert fairness and so I can"t
comment any further.

Q- Let me ask you to turn to page nine in your
expert report, paragraph 49.

A. Okay. Paragraph 49.

Q.- At the end of paragraph 49 you state, quote, a

person®s genetic makeup and internal and external
reproductive anatomy are not useful i1ndicators of
athletic performance and have not been used in elite
competition for decades. In making that statement when

you refer to a person®s genetic makeup were you

referring to the question of whether they had XX or XY
chromosomes?
A. So when I"m making the statement genetic makeup
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1 I*m heavily referencing chromosomes. So I guess 1 would
2| say that i1s mostly correct with some --- with perhaps
3| some known genes, but mostly chromosomes.
4 Q. You would agree, would you not, that respected

5] voices in the field take the view that genetic sex it 1Is
6| at least an important determinant of athletic
7| performance, do you not?

8 ATTORNEY BLOCK: Objection to form.

9 THE WITNESS: So that I"m supposed to

10| comment that there are people in the field who say that?
11 I guess what 1 would say iIs the consensus right now

12| among medical people advising elite athletic

13| organizations would be to move away from using that as a
14 | surrogate. In the past 1t was. There were chromosome
15| tests and the problem is that people have --- there 1is
16| quite a bit of variety in biology and of course the

171 moment you make a rule you see the exceptions.

18 | BY ATTORNEY BROOKS:

19 Q- The exceptions.

20 A. And so I would say that as an expert I can"t

21| comment in terms of, you know, some study of everybody~s
22 | opinion or some survey. But as somebody who has been on
23| these committees I"ve observed that that was discarded.

24 Q- So i1f you put alongside individuals who suffer
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from any condition that has been identified as a
disorder of sexual development, am I correct that you
consider yourself to have expertise in what constitutes
a disorder of sexual development?

A. I have some expertise. And the terminology 1is
actually differences of sexual development or sexual
differentiation or intersex are the terms that are more
popularly used.

Q- You would agree with me, would you not, that
many respective sources up to the present would continue
to refer to disorders of sexual development?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So there --- what 1 would

say there i1s that --- the newer terminology has not ---
has not yet permeated because there have not been
revisions to all the documents that have been created.

BY ATTORNEY BROOKS:

Q. How about i1f we say DSD?
A. DSD is a reasonably safe or DSD intersex is what
some people do, yes.
Q. Well, not all DSDs would be considered intersex
conditions.
Correct?

A. You are right that some people try to parse
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those two terms even. And there is --- but I think
those kinds of distinctions might be on the scope of
what we are discussing.
Q- Probably so. |If we put on side individuals who

suffer from anything that is characterized in the field
as a DSD you would agree, would you not, that genetic
makeup and specifically whether the individual possesses
XX or XY chromosomes is a statistically meaningful
indicator of athletic performance?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So no, and the --- 1t"s ---

I guess 1t depends what you mean 1s what 1t comes down
to. So if you are --- 1f you are simply saying, well, a
certain fraction of people of these chromosomes are
going to be --- have this other characteristic, then
maybe there are those kinds of associations. But if you
are going to say that i1t"s connected to the point where
you could actually use one of those let"s say observing
a chromosome as an actual determination for a given
individual, then I would say no.

BY ATTORNEY BROOKS:

Q- Is 1t your opinion that a gender i1dentity itself
is a -—-- or useful indicator of athletic performance?
A. It 1s my opinion that gender i1dentity itself 1is
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1| not a useful indicator of athletic performance.
2 Q.- You say at paragraph 44 of your report --- 1
3| will save that. 1 think that is a new Declaration and
41 we will not take time to do that.
5 Let me ask you to look at paragraph 24 of your

6| rebuttal report. You say in paragraph 24 that none of
7| Doctor Carlson®s arguments support HB-3293 categorical
8| ban of all girls who are transgender from all girls

9| sports teams.

10 Do you see that?
11 A. I do.
12 Q.- And 1 should continue. [I™"m sorry. Doctor

13| Carlson®s safety argument relates solely to contact and
14| collision sports and the physical characteristics

15| developed during puberty, period. By referring to a

16 | categorical ban let me ask this. Do you agree that

17| safety considerations could justify or may justify

18 | excluding natal males who experienced all or significant
19| part of male typical pubertal development from

20 | participating in female division of contact or collision

21| sports such as basketball and soccer?

22 ATTORNEY BLOCK: Objection to form.
23 THE WITNESS: So if the question is would
24 I anticipate as an expert that there would be a safety
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1| explanation for banning transgender women from the
2| female category, then I would --- I wouldn"t --- 1
3| certainly --- let me think about which way to phrase it.
4 I would have a hard time coming up with an example where
5 I would use being transgender as a safety criterion as

6| opposed to body habitus size or some other more
7| objective criterion.

8| BY ATTORNEY BROOKS:

9 Q- Well, and I didn"t say anything about gender
10| status. Let me ask again. Would you agree that safety
11| considerations could justify excluding natal males who
12| have experienced all or a significant part of male
13| typical pubertal development from participating in
14| female division contact and collision sports such as
15| basketball or soccer?

16 ATTORNEY BLOCK: Objection to form.

17 THE WITNESS: So you"re saying that even

18 iT we otherwise decided that i1t would be okay for

19| cisgender males to play with cisgender females, would I
20| envision there being a safety reason to ban those

21| cisgender males?

22 | BY ATTORNEY BROOKS:

23 Q- All 1 asked had nothing to do with gender

24 identity. Do you agree that the introduction onto the
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field or the court in or have been spoken of i1ts contact
or collision sports 1In the female division of natal
males who have gone through all or a significant part of
male typical pubertal development could raise legitimate
concerns about safety for the natal females?

ATTORNEY BLOCK: Same objections as the

previous two questions.

THE WITNESS: So any person who"s gone

through a male puberty would that, per se, make me
invoke a safety concern, 1f that"s the question ---.

BY ATTORNEY BROOKS:

Q. Could that in your mind raise the given safety
concerns?
A. So I would not --- the word legitimate 1"m not

addressing, but I"m not aware of that in and of itself
being a safety concern.

Q- You state in paragraph 22 of your rebuttal
report that, quote, transgender athletes and women have
been competing in NCAA and secondary school athletics
for many years at this point. Let me ask you if you are
aware of any instance in which natal males have competed
in the female category in any contact or collision sport
in either the NCAA or high school division?

ATTORNEY BLOCK: Objection to form.
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THE WITNESS: So can 1 identify

transgender girls or women specifically and specific
instances of participation? |1 cannot.

BY ATTORNEY BROOKS:

Q- What was your basis for asserting that such
athletes have been competing in the NCAA and secondary
school athletics for many years?

ATTORNEY BLOCK: I"m sorry. Is the

question about collision sports? Because you are
quoting something that 1s not about collision sports.

ATTORNEY BROOKS: Let me break that out.

Thank you.

BY ATTORNEY BROOKS:

Q. Do you have a view as to whether --- 1 shouldn™t
say a view. Do you have any information as to whether
transgender athletes have been competing in the women®s
division of NCAA or secondary school athletics in any
contact or collision sports for many years?

A. That information on the validity is that they
have had access because there has not been a ban.

Q- But whether they have done so you do not have
any information?

A. But 1 cannot point to specific instances,

exactly.
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Q- I apologize if | asked something early in the
morning, but 1t"s faster than trying to dig back into
the transcript. Do you have any opinion as to whether
it 1s reasonable to exclude a natal male with a male
gender identity from a high school girls basketball
team?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So ask that again a little

bit slower.

BY ATTORNEY BROOKS:

Q- Do you have have any opinion as to whether it

reasonable to exclude a natal male with a male gender

identity from participation in a girls high school
basketball team?
ATTORNEY BLOCK: Objection.
THE WITNESS: 1 do not have an expert
opinion on that subject.
BY ATTORNEY BROOKS:
Q- Do you have a personal view?
A. I don"t know that I --- there i1t would get more

complicated depending on context.

Q. You don"t have a simple yes or no personal view

on that question?

A. I don"t.

is
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1 Q- And do you have a view whether it is reasonable
2| to exclude a natal male with a female gender i1dentity

3| from participation in a high school girls basketball

4 team?
5 ATTORNEY BLOCK: Objection to form.
6 THE WITNESS: So do I have a view on

7| participation of a cisgender girl in the girls category?
8| Sorry. Say i1t again.

9| BY ATTORNEY BROOKS:

10 Q. I said do you have a view on whether it is
11| reasonable to exclude a natal male with a female gender
12 identity from participation in the high school girls

13 basketball team?

14 ATTORNEY BLOCK: Objection to form.

15 THE WITNESS: So that is a transgender
16| girl, got 1it. So --- and the question i1s do I have a
171 view on --- 1 apologize. Go back.

18 | BY ATTORNEY BROOKS:

19 Q- I can do it again.
20 A. Yes, do 1t again. Sorry.
21 Q- Do you have a view as to whether it is

22 | reasonable to exclude a natal male with a transgender
23 identity from participation in the girls high school

24 basketball team?
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1 ATTORNEY BLOCK: Objection to form.
2 THE WITNESS: And 1t is do I have a view
3| on excluding --- as an expert am | opining on that? I™m
41 not. 1I1"m opining as a scientist on what the data are.

5| BY ATTORNEY BROOKS:

6 Q. Do you consider a policy that excludes natal
7] males with a male gender identity from the girls
8| basketball team to be, quote, discriminatory?

9 ATTORNEY BLOCK: Objection to form and

10 | scope.

11 THE WITNESS: So as an expert 1"m not

12 | taking a position on excluding cisgender males from the
13| female category, if I answered that correctly.

14| BY ATTORNEY BROOKS:

15 Q- My question was simply do you consider such a
16 | policy to be a discriminatory policy?

17 ATTORNEY BLOCK: Objection to form and

18 | scope.

19 THE WITNESS: So are you asking me as an

20| expert to define discrimination?

21| BY ATTORNEY BROOKS:

22 Q. I will direct you to paragraph 27 of your
23| rebuttal report. And there you wrote Doctor Carlson has

24 | not offered cogent explanation for why alleged safety
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concerns based on average differences in size and
strength should be addressed within an across the board
exclusion of transgender women as opposed to tailored
nondiscriminatory policies.

Do you see that?

A. I do.

Q- So understanding discriminatory, however you did
understand i1t when you wrote that, do you consider a
policy that prohibits natal males with a male gender
identity from participating on the girls basketball team
to be a discriminatory policy?

ATTORNEY BLOCK: Same objections.

THE WITNESS: Right. So I"m not defining

--—— 1"m not defining discriminatory here. I"m ---
right. So if you are asking as an expert to define
discriminatory, that 1 can"t do.

BY ATTORNEY BROOKS:

Q. Well, 1f you don"t know what discriminatory
means, what do you mean when you referred to a tailored
nondiscriminatory policy?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: 1 guess | have to circle

back initially to --- 1 mean we can do that for any word

here, right, where I could have like my own personal
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definition or am 1 acting as an expert to define these
words, and 1 think we are kind of in that situation.

BY ATTORNEY BROOKS:

Q. But I"m asking you about your expert reports 1in
the litigation. You must have meant something. What
did you mean by nondiscriminatory when you submitted
this expert report?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So when I"m using the word

nondiscriminatory I am using i1t to mean something that
isn"t using some other indicator --- well, I"m really
just using it in the broadest sense to something that 1is
including people.

BY ATTORNEY BROOKS:

Q- Using 1t iIn the broadest sense, discriminating
between one category and another i1s --- could be a good
thing or a bad thing.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: As an expert I --- that 1is

way outside my scope. But simply as an English speaker,
yes, discrimination could be good or i1t can be bad, yes.

BY ATTORNEY BROOKS:

Q. And for instance, if you are --- well, you said
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you don"t prescribe to minors, so --- but if you are
dealing with a 19-year-old who says and you concluded 1
need gender affirming hormone, and I will use the term
you prefer, 1f that individual®s hormones and biology
are female then gender affirming hormones are going to

consist, among other things, perhaps of administering

testosterone.
Correct?
A. Yes, typically we would have have ---.
Q. And 1f that individual®s biology and hormones

endogenous were male, then the gender affirming hormones

would 1nclude among other things estrogen or estrogen

analog.
Correct?
ATTORNEY BLOCK: Objection to form.
THE WITNESS: |If that person had
typically --- typically a male hormone profile, right,

to move toward a more feminine profile that typically
would include estrogens or some other agents that were
other than testosterone, yes.

BY ATTORNEY BROOKS:

Q. So speaking scientifically and not in civil
rights terms, if I may, you as a scientist, as you

decide which regimen of hormones to administer to this
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1 individual have to discriminate between those who are
2| endogenously male and those who are endogenously female

3 in deciding which regimen you prescribe.

4 Correct?
5 ATTORNEY BLOCK: Objection to the form.
6 THE WITNESS: We have to make a decision.

7] And so if you are trying to get me to say that
8| discrimination can be defined as making decisions, I™m
9| with you and yes.

10| BY ATTORNEY BROOKS:

11 Q- Okay .

12 Let me just run down a few i1tems to make sure.
13| You have not personally engaged iIn any research

14| regarding sports physiology, have you?

15 A. I*m trying to think it there®s anything. 1

16| don"t believe 1 have.

17 Q- You yourself haven®t personally engaged in any
18| research or published any papers --- that"s a compound
19| question. You, yourself, haven®t engaged iIn any

20| research relating to sports medicine or sports injuries,
21| have you?

22 A. I have not engaged iIn any research with regard
23| to sports injuries. And the answer to the first part of

24 | that gets a little muddled because some of the papers

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 180 of 318 PagelD #: 12693

179
1| that 1 have written about physiology and transgender
2| people could apply to sports medicine.
3 Q- Have you, yourself, ever participated in
4| devising any athletic training regimes for individuals
5| of either sex?
6 A. I"ve not been involved iIn devising any training
7| regimes.
8 Q. Have you done any research with related to male
9| physiology --- 1"m sorry, male physiological advantages

10 relevant to athletics before, during or after puberty?
11 A. So there 1 have --- none of the research that 1
12| have done to date has been specifically loopholed as ---
13| well, I can"t even say that. So research that 1 have
14| done with regard to observing physiology among my

15| subjects can be applicable to sports medicine In some

16 | context.

17 Q- On what publications, if any, of yours do you
18| believe relate to male physiological advantages in

19| athletics before, during or after puberty?

20 A. Well, just off the top of my head, without

21 looking at it exhaustively, | have a paper on

22 | hematocrit, which 1s the oxygen-carrying cells in

23| people. In transgender people 1 have a paper on

24 testosterone levels with different treatments. So those
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1| can have --- those actually can have a sports context.
2 Q. Have you done any research on the impact of

3| testosterone suppression on athletic performance or any
4| measurement of strength?

5 A. So the second piece of that is | have not done
6| any research that specifically used strength as an

7| endpoint in my own studies. To the second piece of

8| those --- 1 forgot what ---.
9 Q- Athletic performance?
10 A. Athletic performance, there i1t gets a muddled

11| thing. The research that 1 have done can be applicable
12 in that context.

13 Q- Well, that is if your endpoint is hematocrit

14| count, to use the right term, you®"re saying that might
15| have implications for athletic performance? Is that

16 | your point?

17 A. That i1s correct, yes.

18 Q. But you have not done any research i1n which any

19| measurement of athletic performance is an endpoint?

20 ATTORNEY BLOCK: Objection to form.
21 THE WITNESS: Again, 1 have to think
22 | about how to say that because some of the --- part of

23 | the problem is that papers that we"re looking at include

24| quite a bit of literature on components that may be
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applicable --- that may be applicable in sports
medicine, whether 1t 1Is muscle strength and muscle size
or blood cell counts and such. And so that more
expansively than my research is in that category.
Whereas, if I"m trying to be focused and narrow, then
I"ve got those two studies, the one by Roberts and the
one by Harper. And my papers are not those.

BY ATTORNEY BROOKS:

Q- You don®"t have any information about numbers of
children 1n West Virginia who suffer from any DSD, do
you?

A. No, as --- | guess | have to say no there 1in
terms of actual surveys of kids in West Virginia, 1 know

some brought statistics. West Virginia i1s big enough
that you would predict that the statistics would
generally apply, but that is as smart as | could get on
the subject.

Q.- And you are --- 1 think you effectively answered
this, but to be clear for the record you are not opining
that BPJ suffers from any DSD?

ATTORNEY BLOCK: Objection to the form.

THE WITNESS: So the --- here too we get

into --- into an evolving area of definitions where you

could envision i1If some of the specific genetics that are
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associated with being transgender became identified,
would we 1n the medical world start to label those
instances as DSD? 1It"s possible. So that iIs just ---.

BY ATTORNEY BROOKS:

Q. Thus far no such i1ndicators have been

identified.
Correct?

A. I can"t even --- | can”"t even say that
definitively. 1[It is an area of active conversation 1in
terms of --- In terms of boarder setting in the medical
community right now.

Q- However, 1 think my question is easier. You"re
not offering an opinion --- any opinion that BPJ suffers
from any DSD, are you?

A. So I don"t have --- so to be clear fTirst 1 don™t
know the --- BPJ"s specific medical condition. | wasn"t
brought in to evaluate that and I have not. So I can"t
actually render an opinion on any of the medical story
there.

Q.- And you don®"t know whether any child or typical
XY chromosome --- pardon me, you don®"t know whether any
child with XY chromosomes who suffers from a DSD has
ever sought to compete in female athletics iIn West

Virginia up until the present?
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1 ATTORNEY BLOCK: Objection to the form.

2 THE WITNESS: So the question i1s do 1

3| know of an instance of a specific individual with XY
4| chromosomes and a DSD connected to that who has
5] specifically participated in sports in West Virginia?

6| BY ATTORNEY BROOKS:

7 Q- Who has sought to participate in female

8| athletics iIn West Virginia?

9 A. Right, so who has sought to participate in
10| female sports in West Virginia. |1 cannot give you a
11| specific instance, that is true. | can say, though,

12 | knowing the percentage of people who have DSDs and the
13| size of the State of West Virginia that you would

14| predict i1t would be true, but that would be again as
15| smart as | could be on one subject.

16 ATTORNEY BROOKS: Let me mark as Safer

17| Exhibit 15 what was previously designated as Tab 53, an
18| article by Dr. Safer and others entitled the Mount Sinai
19| Patient Center Preoperative Criteria Meant to Optimize
20| Outcomes are Less of a Barrier to Care than WPATH SOC 7
21| Criteria Before Transgender Specific Surgery. And yes,
22| that i1s a mouthful.

23 -—-

24 (Whereupon, Exhibit 15, Dr. Safer Article,
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1 was marked for identification.)
2 _——
3| BY ATTORNEY BROOKS:
4 Q. Now, Dr. Safer, to be fair, | see that you are

5] the last listed author on a fairly lengthy list of

6| authors. And maybe that does and maybe that doesn"t

7| have significance in terms of how in depth your

8 involvement in this paper was. Let me ask. Was this a
9| paper of which you had some significant input?

10 A. I had significant 1nput. | can tell you that in
11| the medical and scientific community the first author

12| typically did the work and the last author is the senior
13| author and supervisor. And the middle authors are

14| actually the ones where you ---.

15 Q- Okay .
16 I was aware of the significance of the fTirst.
17 I was not aware of the significance of the last. Okay.

18| That i1s helpful. All of the authors here, 1f I™m

19| correct, are colleagues within the Mount Sinai Clinic or
20| division that you supervise.

21 Am 1 correct?

22 A. All of the authors were In those positions at
23| some point, which iIs how we came together to write the

24 | paper.
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1 Q- And the paper I should say for the record is

2| dated 2020. And let me see 1if | correctly understood

3| what the paper is about. 1If we --- in this paper you

4| compare the eligibility of patients who are seeking

5] vaginoplasty under the WPATH Standard of Care 7 criteria

6| versus the criteria actually used by your clinic.

7 Am 1 correct?
8 A. Yes.
9 Q- And just so we"re clear, vaginoplasty is a

10| surgery that is only done on biological male, natal male

11 individuals.

12 Correct?
13 ATTORNEY BLOCK: Objection to form.
14 THE WITNESS: So a vaginal plasty i1s the

15| genital reconstruction surgery to create a vagina iIn a
16 | person. When we are using 1t as a gender affirming

17| surgery, then we are using it on people who have what
18| would be considered typically male anatomy i1n that

19| circumstance but the surgery could also be used on

20| somebody with typically female anatomy requiring

21| construction for whatever their circumstance may be.

22 | BY ATTORNEY BROOKS:

23 Q- That said, the subjects discussed In this paper

24 | are all 1ndividuals who are seeking the surgery for

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 187 of 318 PagelD #: 12700

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

186
gender affirming purposes rather than, for instance,
because of a severe DSD.

Correct?
A. The people 1n this circumstance are all people

seeking the surgery for gender affirming purposes and
not those for DSD or for other purposes, reconstruction
of vaginas for accidents and cancers. 1 mean there 1is
quite a range.

Q. And the result as summarized in the abstract is
that of 139 patients who were i1dentified as subjects of
this study, 63 qualified for surgery immediately based

on the Mount Sinail criteria.

Correct?
A. Yes.
Q- Whereas only 21 of those would have qualified

based on the criteria set out in the WPATH Standard of
Care Version 77

A. Yes.

Q- Three times as many individuals qualified for
immediate surgery under the standard used by your clinic
as opposed to the standards set out in the WPATH
Standard of Care?

A. That"s correct.

Q.- When did your clinic begin approving surgery fTor
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1| patients who are not eligible under the WPATH Standard
2| of Care?
3 ATTORNEY BLOCK: Objection to form.
4 THE WITNESS: Yeah, so to be clear, the

5] patients in our program qualify by both criteria. The

6| paper is simply pointing out that our process IS more

7| efficient and patient friendly, but it"s not to say that
8| we were not informed by WPATH criteria also. And I

9] think I need to expand even a little bit further. Part

10| of the point of the paper i1s that i1t includes --- it

11 includes efforts to know benefit to the patient that end
12| up being time consuming and therefore are a waste of

13| energy in contrast to our approach, which i1s actually

14| more conservative than WPATH®"s approach. We actually

15 look at more things but we do so in a more efficient

16 | fashion and that is actually the point of the paper.

171 BY ATTORNEY BROOKS:

18 Q. Well, let me clarify one thing you just said.
19| According to this paper, it is not the case, 1Is it, that
20 | every patient for whom your clinic approved surgery was
21| at that time qualified according to the WPATH criteria?

22 ATTORNEY BLOCK: Objection to form.

23 THE WITNESS: Wait. Say it again. Could

24| you repeat that?
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BY ATTORNEY BROOKS:

Q. It is not the case, i1s i1t, that every patient
who was qualified for surgery by your clinic had been
demonstrated to satisfy the WPATH criteria for
eligibility?

A. It is --- so there were --- the patients just as
stated who qualified by our criteria but not by WPATH
criteria, there 1s such a group that existed, exactly,
yes.

Q- Okay .

And specifically, according to your criteria,
three times as many patients are eligible according to
WPATH criteria?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: It"s not so much the three

times. It 1s the pace. Some of this relates to pace
and efficiency.

BY ATTORNEY BROOKS:

Q- Dr. Safer, your clinic, according to this paper,
approved for surgery 42 patients who were at that time
not eligible according to WPATH criteria.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: No. So the reality is we
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still live iIn the universe that everybody else lives 1in,
SO we are --- so this paper proposes a more appropriate
and a more patient appropriate model, but It iIs not the
case that we actually sent people to surgery who would
not be approved by WPATH.

BY ATTORNEY BROOKS:

Q- Well, were you personally involved in developing
and approving Mount Sinai®s criteria?

A. Let me look at the role here. Yes, 1 definitely
had a role 1n developing our criteria.

Q- Let me ask you to look at page 168, column one,
call your attention quite a bit to table one. And if 1
understand correctly, table one i1s designed to help us
compare and contrast what i1s required by the WPATH
criteria for surgical readiness versus the Mount Sinai

criteria for surgical readiness.

Correct?
A. That 1s correct, yes.
Q- And the WPATH requires a letter of support from

the patient®s hormone provider confirming the hormone

regimen and the length of time of hormone therapy.

Correct?
A. That i1s how it is written, yes.
Q.- And farther down, under mental health it says
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that 1t requires two letters of support from mental
health providers?

A. It does, yes.

Q- And 1t gives on page 157 a definition who is a
qualified mental health professional down towards the
bottom of the second column. 1"m going to ask you to
find that language i1f you could?

A. Uh-huh (yes), yes.

Q- You say, many define licensed mental health
providers having one or more of the following
credentials, the LCSW, Licensed Clinical Social Worker.

Is that right?

A. LCSW is Licensed Clinical Social Worker, yes.

Q. And MD, DO that i1s a medical doctor, a doctor of
--- what does the O stand for?

A. Osteopathy.

Q- There we go. A psychiatrist, a Ph.D., yes, that
was surprising to me. Surely not just any Ph.D.?

A. Right, that"s referring to a Ph.D. clinical
psychologist.

Q- Okay .

Or any Master®"s level for above counseling
degrees. But then you go on to say that in your
evaluation based on SOC-7 criteria. That"s the WPATH
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criteria?
A. That"s the WPATH criteria, yes.
Q- We i1ncluded the above degrees with the following

exclusions, mental health providers with lower than
Master®s level training and unlicensed mental health
providers of any type, NPs and PAs without mental health
credentials, physicians who are not psychiatrists or
mental health providers who are still 1n training. Do
you see that language?

A. I do.

Q- So under the definition used in your clinic you,
yourself, do not qualify as a mental health

professional.

Correct?
A. That 1s correct.
Q. So at no point have you relied on your own

opinion for any mental health evaluation for
eligibility?
A. That"s correct.
Q- Okay .
I just wanted to understand that clearly. So
back to mental health data. In says in the WPATH column
that two letters of support from mental health providers

are required. In this paper you state on the next page,

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 193 of 318 PagelD #: 12706
192

1| but I will quote it the most significant of the Mount

2| Sinail criteria 1s the removal of the requirement of two
3 independent psychiatric evaluations. And that is 1in

41 column two of page 169, at the end of the first full

5| paragraph. The first full paragraph, column two, the

6 final sentence.

7 A. I*m in which column? Sorry.

8 Q. Column two.

9 A. Oh, column two. Sorry.

10 Q.- The first full paragraph, final sentence.

11 A. The most significant deletion from the Mount
12| Sinail criteria i1s the removal of --- yes, | see that.
13 Q- And you stated at the top of column one on the

14| same page that, quote, finding two mental health
15| providers to do independent evaluations is

16 | time-consuming, expensive and difficult.

17 Right?
18 A. Just trying to find that exact wording. Yes.
19 Q- So in your own clinic®s practice, while WPATH

20| calls for two letters from independent mental health

21| providers, you concluded that because it was hard to get
22 | two independent evaluations your clinic would simply

23| dispense with the requirement of any iIndependent mental

24 health review.
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Correct?
ATTORNEY BLOCK: Objection to form.
THE WITNESS: No, that is not quite
correct. Part of the difference for our operation is
that we have --- we have expertise in-house and we have

-—-- 1f you notice, looking at the table, a longer list
of requirements actually than WPATH does, which includes
a social work component. And that actually is the ---
that"s the source of actually yet a second pair of eyes,
as 1t were. And so it i1s not the case that we are ---
that we"re providing less of a screen, we are actually
providing more of a screen. It"s just that we are
operating in a more efficient manner for the patient.

BY ATTORNEY BROOKS:

Q- Let"s flip back to column one. A few more lines
down 1t says for our analysis patients who otherwise met
WPATH SOC 7 criteria received one letter of support from
the CTMS mental health provider. Right? You would
agree with me, would you not, that the only letter of
support for a mental health provider required by your
protocols is from a mental health provider within your
employment?

ATTORNEY BLOCK: Objection to not reading

the complete sentence.
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THE WITNESS: So yes. So maybe let me
just --- show me the wording again.
BY ATTORNEY BROOKS:

Q. Yes. For our analysis --- and 1"m beginning at
perhaps eight lines down.

A. Our analysis, yes.

Q. Patients who otherwise met WPATH SOC 7 criteria
received one letter of support from the CTMS mental
health provider doing the assessment, period, closed
quoted.

Do you see that?
A. I do, yes.
Q- As the term is generally understood in your

field, a CTMS mental health provider i1s not i1ndependent

--— let me use the correct terminology, is not an

independent mental health provider?

A. So in a clinic setting | don®"t know that the

word independent actually has the same meaning as 1in

necessarily that 1t would be an unaffiliated person or 1
don*t know what you were thinking independent might mean
here, so I don"t want to put words in your mouth or

conjecture too much. But when we say independent we

just mean two different people.

some other context. So even a WPATH requirement isn"t
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Q- But in fact, the letter of support from the CTMS
mental health provider that you refer to iIn this
paragraph at the top of column one of page 169 actually
plays no role In your determination as to whether this
patient is eligible for surgery.

Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So yes. [I1"m confused by

the question.

BY ATTORNEY BROOKS:

Q- I"m confused by the text. The final paragraph
--- sentence i1n that paragraph reads these letters of
support were used to satisfy third payor requirements to
cover surgery and were not part of the CTMS assessment?

A. Oh, yeah, that®"s a good point. The literal
letter 1s because we are all In-house the opinion of the
person is, of course, important and so the screen takes
place. But the need to create --- the bureaucratic of
creating a specific letter is one of the burdens that we
are suggesting could be removed.

Q. In table one, let me find this. Under mental
health WPATH SOC-7 requires, quote, persistent, well
documented gender dysphoria.

Do you see that?
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A. I do.

Q. And you understand well documented gender
dysphoria to be referring to a general diagnosis under
the DSM-V criteria?

A. So for WPATH"s purposes 1 think they are
specifically referring to the DSM dragnosis.

Q- In your clinic you are willing to approve for
this --- 1"m not sure how to actually say the word
vaginoplasty surgery, individuals who do not suffer from
persistent well documented gender dysphoria.

Correct?

ATTORNEY BLOCK: Objection to the form.

THE WITNESS: So if you look, the list of

the criteria for Mount Sinai, then the phrasing is a
confirmation that this person --- for all intents and
purposes, that this person is transgender and with the
language and evolution we use that word gender dysphoria
and we also use the new word that will replace gender
dysphoria, gender incongruence, as the terms |
referenced before, transgender.

BY ATTORNEY BROOKS:

Q. And the effect of that i1s you do not require a
diagnosis of gender dysphoria under the terms of DSM-V.

Correct?
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1 ATTORNEY BLOCK: Objection to form.

2 THE WITNESS: So the --- yeah, i1f we had

3| our druthers, which is I think you are asking, and we
4| did not --- and we weren"t simply satisfying a third

5| party payor, would we insist on that formal DSM-V

6| criteria for a person we otherwise know to be
7| transgender? We would not.

8| BY ATTORNEY BROOKS:

9 Q- And in fact, you do not.

10 Correct?

11 ATTORNEY BLOCK: Objection to form.
12 THE WITNESS: Well, as a practical

13| matter, like 1 said, we live In a universe where we end
14| up doing both what we suggest is the necessary approach
15| and we end up, because we still live in the universe

16 | that we live in, satisfying the other approach even

17| though we"re suggesting that it"s cumbersome.

18 | BY ATTORNEY BROOKS:

19 Q- Dr. Safer, you testified earlier that, in fact,
20 in 42 patients your clinic determined they were surgery
21| eligible even though they did not satisfy the SOC

22| criteria listed in column one of table one?

23 A. Right. So they are not --- so they would be ---

24 | they theoretically would be eligible without having
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1| satisfied the --- some of those specific WPATH criteria
2| that we discussed. But iIn practice nobody went to
3| surgery without covering both sets of criteria.
4 Q. Isn"t the precise results reported by this paper
5] that 42 patients were deemed surgery approved who did
6| not qualify under WPATH criteria?
7 A. But 1 guess the bottom line of the paper is that

8| 1f we followed our --- our rules alone, we would

9| actually cover more details and be more conservative 1in
10| our approach 1f a longer list of criteria and we would
11| do so more quickly. That"s all the paper says. It

12| doesn"t say that we have --- that we have actively

13| defied the existing universe and sent people to surgery
14 | without covering the criteria that are generally being
15| used by doctors.

16 Q.- And by the way, the surgery we"re talking about,
17| vaginoplasty, in the context where i1t is being used for
18| gender affirming purposes, iInvariably i1ncludes

19| castrating the individual.

20 Correct?

21 ATTORNEY BLOCK: Objection to form and

22 foundation.

23 THE WITNESS: So a vaginoplasty is a

24 | genital reconstruction surgery, which in this context 1is

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 200 of 318 PagelD #: 12713

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

199
taking the existing typically --- typical male genitalia
and reconfiguring it into typically female genitalia.
And In that --- iIn the procedure the testes are removed.
BY ATTORNEY BROOKS:

Q- They"re not reconfigured?

A. They are not reconfigured.

Q- Let me ask you 169, column one, i1t says about
two-thirds of the way down, at the end of the paragraph
that begins medical requirements for the Mount Sinai
CTMS? 1 want to direct your opinion --- your attention
to the final sentence.

A. So which paragraph, column one.

Q- Column one, the paragraph that begins halfway
down, medical requirements?

A. Yes.

Q- Now, let"s jump to the end. The Mount Sinai

criteria also removed the 12-month continuous hormone
therapy requirement for the vaginoplasty which

complicates matters for people who have received hormone

therapy from non-medical providers.
Do you see that language?
A. I do.
Q- Explain to me the reference for people who have

received hormone therapy from non-medical providers?
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1 A. Well, it is the circumstance that some people
2| more so outside of New York, some transgender people
3| still do not have access to care for --- to gender
4| affirming care and do get some of their treatment by
5| alternative means. And if there iIs an insistence on a
6| documented 12-month continuous hormone therapy
7] requirement, then those people might not be able to be
8| approved for surgery.
9 Q- I need to ask you to clarify what you mean by
10| obtaining by alternate means?
11 A. We have people getting hormones from internet
12| providers. We have people I1nappropriate --- well, 1|
13| apologize, 1 don"t want to make a value judgment there,

14| but we have people getting hormones from friends or
15| connections of theirs, things outside the system.

16 Q. So you have some people come to you who have
17| effectively self-diagnosed and self-prescribed ---

18 ATTORNEY BLOCK: Objection.

19| BY ATTORNEY BROOKS:

20 Q- --- hormone therapies?
21 ATTORNEY BLOCK: Objection to form.
22 THE WITNESS: So when we are seeing

23 | people for surgeries, then it is no longer a matter of

24 | self-diagnosis because we see them ourselves with our
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internal team. But there are people who have
self-prescribed their hormones or obtained them by
nonconventional means, that part, yes.

BY ATTORNEY BROOKS:

Q- And when people come in who have obtained
hormones by nonconventional means and taken them without
prescription necessarily, you chose to remove the
requirement for 12 months properly prescribed continuous
hormone therapy rather than insisting that the patients
undergo control of hormone therapy for 12 months before
you operate on them?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So to clarify, again, these

are --- we are proposing that this would be the
protocol. 1In practice, we have not been able to do
this, that i1s we have had to do both. But in our
experience, as a program we don"t see any benefit to a
supervised --- a supervised regimen, that 1s we are not
-—— 1711 just leave it there.

BY ATTORNEY BROOKS:

Q- WPATH in table one requires that all psychiatric
symptoms be, quote, well controlled.
Correct?

A. They use that language, yes.
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Q- And the language under the CTMS column is rather
different. Among other things it says no suicide
attempt in the last six months. Do you see that?

A. Let me find 1t. We"re in the table, right?

Q. We are i1n the mental health section under CTMS
column?

A. Yes.

Q- No suicide attempt in the last six months. But

iT the patient tried to commit suicide seven months ago,
that"s okay?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So the point here and the

distinction is that the WPATH criteria are too vague,
and so what you are observing with the Mount Sinai
criteria i1s they"re much more granular. And rather than
leaving something to some subjective interpretation we
define some of the specifics to make it clearer on what
the guidelines should be.
BY ATTORNEY BROOKS:

Q. You refer here i1In your guideline to no suicide
attempt in the last six months. |If a patient has

entertained suicidal thoughts but made no attempt in the
last six months, did that patient potentially satisfy

the Mount Sinail criteria?
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A. So that kind of decision would be at the
discretion of the reviewing mental health professional,
the psychiatrist or the psychologist, and so you can
certainly envision different circumstances. So even
going back to your example of seven months, you could
envision that something like that might be considered,
depending upon the person, too unstable even though they
technically met criteria. This i1sn"t just a check box.
It is more a guideline. And similarly, to your point
about a suicidal i1deation, there are different tiers of
them. And I won"t claim to be an expert on the
specifics there, but my mental health professionals are
more concerned about some of those than others.

ATTORNEY BROOKS: Take a break.

VIDEOGRAPHER: The current time reads

3:35 p.m. Eastern Standard Time.
OFF VIDEOTAPE

(WHEREUPON, A SHORT BREAK WAS TAKEN.)

ON VIDEOTAPE

VIDEOGRAPHER: We are back on the record.

The current time is 3:55 p.m. Eastern Standard Time.

BY ATTORNEY BROOKS:
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Q- Dr. Safer, you testified earlier, and I think
I"m using the word that you used that if your clinic had
its druthers they would be following or making decisions
strictly based on the criteria that are laid out 1In this

paper, Exhibit 15, under the heading of Mount Sinai

CTMS.
Correct?
A. Yes.
Q- And can I infer from that that you, yourself,

don®"t view the WPATH SOC-7 as setting out scientifically
established best practices but rather recommendations on
which you use different?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: No, I would not say that.

So SOC-7 sets out the guidelines as things were
understood 1n 2011 and 2012, and we have learned ---
we"ve learned and things have evolved since then in
terms of the care of transgender people.

BY ATTORNEY BROOKS:

Q. Did you have any participation in the
development of the SOC-7 guidelines?

A. I had very minimal participation. 1 helped
review some articles that informed those guidelines.

Q. Those guidelines --- did you have any
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1| familiarity with the process of how they were being
2| drafted?
3 A. I*m trying to think if I can say things
4| usefully. 1 was not close enough to the process that we
5| would want --- that I would want to start commenting on.
6 Q. Do you know whether they addressed issues on
7| which opinions within the drafting committee differed?
8 A. I cant comment on SOC-7. We are literally
9| writing SOC-8 now.
10 Q. And on that are there i1ssues that the S0OC-8 1s
11| addressing on which opinions significantly differ?
12 A. Yes.
13 Q- So it"s not that every aspect of the guidelines
14| are unanimously agreed by every member?
15 ATTORNEY BLOCK: Objection to form.
16 THE WITNESS: So with medical guidelines
17 in general there isn"t --- that unanimity wouldn®t be a
18| thing. They"re referred to as consensus documents
19| rather than unanimous documents.
20 BY ATTORNEY BROOKS:
21 Q. And what that tells us is that there is --- that
22 | reasonable people differ on at least some aspects of
23| what i1s set forth in the document?
24 ATTORNEY BLOCK: Objection to form.
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THE WITNESS: In all guidelines,

including these, members of the committee even differ 1iIn
terms of how things are framed and when consensus is
obtained, but not unanimity.

BY ATTORNEY BROOKS:

Q. How many gender performing surgeries or gender
affirming surgeries were performed in your clinic in
20217

A. In 2021, all --- there were, according to the

New York Times, about 9,000 total surgeries performed at

Mount Sinai hospitals, including everything we do. So
that wouldn®"t just be vaginoplasty. That would include
chest reconstruction surgeries, revisions of older
surgeries, et cetera.

Q- Well, you quote the New York Times. Where did

they get the information?

A. I suppose the sources i1s us.

Q. You believe that number to be approximately
accurate?

A. I think that"s right.

Q- I don"t trust the New York Times, but you have &g

pass. And now 2021 may or may not have been affected by
COVID in terms of patients presenting and wanting

surgery. Has there been a clear trend in numbers of
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surgeries performed by your clinic over the last five
years?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So there is definitely an

increase in the number of surgeries at Mount Sinai over
the past five years. Unfortunately, expectation i1s the
challenge. We opened the program in 2016, so roughly
those five years. And certainly the first few years
were quieter as the reputation grew. In 2020, numbers
were down because we had to divert resources to taking
care of people with COVID. Our group, including myself,
literally dropped what we were doing for a period of
time to go become COVID hospital employees, and so there
was a dip there i1n 2021 as a little bit of a rebound
element to 1t.

BY ATTORNEY BROOKS:

Q- Are you able to give me any average total
receipts of your clinic or the hospital as a whole and

associated physicians from gender affirming surgeries

performed within 20217

A. I"m sorry, say that again.

Q. Let me just ask this again. Do you have any
knowledge as the total --- as to the total receipts of

your clinic or the wider hospital and physicians
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involved as a result of gender affirming surgeries
performed by your clinic in the last year?

A. So do 1 know some of the financial elements?
Q. Correct.
A. So I do know some of the financial elements, but

nothing that the hospital would allow me to share.

Q- Your counsel can designate it as confidential
later on, so it doesn"t become public, but you are
obliged to answer the question.

ATTORNEY BLOCK: I"m not ---.

BY ATTORNEY BROOKS:

Q. I"m entitled to understand your financial
interest in the area of your testimony.

ATTORNEY BLOCK: We are not representing

him in the context of any legal dispute with Mount
Sinail.

ATTORNEY BROOKS: I am entitled to

understand the expert®s financial iInterest. And I
suggest to you, Counsel, that you"d rather have me
questions asked here where you can designate 1t as
confidential than at trial 1n a public courtroom.

ATTORNEY BLOCK: It"s not up to me.

ATTORNEY BROOKS: You can confer i1f you

want, because that would be the alternative. |If you
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want to step out and confer with your witness, you
should do so.

ATTORNEY BLOCK: 1t"s not up to me to say

what he can and can®"t say iIn contravention with an
agreement with his employer, and so I think if you want
to like obtain like a Protective Order, you know, with
him.

ATTORNEY BROOKS: We have a Protective

Order in place, Counsel.

ATTORNEY BLOCK: 1 know, 1"m not

representing him in that capacity, though. So if you
want to interface with his attorney through Mount Sinai
then you can, but 1 don"t have an attorney/client
relationship with him for purposes of any employment
disputes.

ATTORNEY BROOKS: Are you instructing the

witness not to answer?

ATTORNEY BLOCK: No, I"m not.

ATTORNEY BROOKS: Are you refusing to

answer?

THE WITNESS: I wouldn"t be able to

answer without including the hospital lawyers.

BY ATTORNEY BROOKS:

Q- Can you tell me ---7
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1 ATTORNEY TRYON: This is Dave Tryon. 1I™m
2| sorry ---.
3 ATTORNEY BROOKS: Go ahead.
4 ATTORNEY TRYON: May I just also say that
5 I think iIf the witness is not willing to disclose his
6| financial iInterest here, that that would be grounds to
7| disqualify him as a witness, which on behalf of the
8| state I would likely pursue. So 1| would respectfully
9| request that he answer the question.
10 ATTORNEY BLOCK: Dave, on what basis is
11| that grounds to --- he has disclosed everything required
12| by the rules. You"re asking for --- he has no financial
13 interest in this litigation.
14 ATTORNEY BROOKS: We don"t need to argue
15| the motion right now. The motion seems likely, the
16 | motion will be briefed, but we don"t --- we got no Judge
17| here, we"re not going to be deciding ---.
18 ATTORNEY BLOCK: If you want to file a
19| subpoena as a third-party subpoena for that information
20| with a Court Order, than you"re free to do so. He is
21| appearing here as an expert witness on his expert
22 | testimony. So you have plenty of discovery tools to
23| obtain that information. And we"re not his counsel for
24 | that.
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ATTORNEY BROOKS: I do have discovery
tools, including asking him questions at this
deposition. 1"ve attempted to do so. You have not
instructed him not to answer. The witness has refused
to answer. The record is clear.
BY ATTORNEY BROOKS:

Q- Let me ask you about personally. Does your own
income or any bonus you receive depend on any part of
the overall revenues of your plan?

A. It does not.

Q- And does your personal income consist strictly
of a salary or also a salary plus fees associated with
surgeries performed?

A. Exclusively a salary.

Q- And your income depends in no way on how many
surgeries, you yourself perform?

A. That --- well, I don"t perform surgeries I"m not
an endocrinologist.

Q. Pardon me.

A. But that"s right, 1t"s not revenue based.

Q- It*"s not revenue based in any way?

A. In any way. That"s right.

Q- That is helpful. Do you have any understanding
as to the average revenues per patient that your clinic
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receives for patients who are seeking gender affirming
surgery i1n the clinic?

A. We don®"t characterize it that way. There"s a
--- there"s a wide range of reimbursements or lack of
reimbursements across medicine. And gender affirming
care includes quite that entire range actually, from
mental health, which is under reimbursed, to the
surgeries which are --- where there®s more money.

Q- I"ve been waiting to hear the flip side of that.

A. So yes, so we have that, so I don"t think I
could give --- 1 wouldn"t --- even were 1 allowed by the
hospital to give you the specifics, | don"t know that 1
would be able to do that on a per patient basis.

Q. Can you tell me your total personal income in
2021 from --- in any way related to your work 1in
connection with your employment at Mount Sinai?

A. So is this something that I"m answering?

ATTORNEY BLOCK: I"m sorry, could you

restate the question?

THE WITNESS: He"s asking for my ---

you"re asking for my salary?

BY ATTORNEY BROOKS:

Q- I*m asking for your total income, iIn any way

--— 1n 2021 in any way associated with the clinic at
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1| Mount Sinai?

2 A. So we"re running into --- so I"m simply on

3| salary, but the specifics of that are also something

41 where 1 would need to iInclude the Mount Sinai lawyers,
5| because that®"s part of their practice, and I would have
6| to defer to them.

7 Q- You decline to answer the question about your
8| own personal income?

9 A. Yes.

10 ATTORNEY BROOKS: I won"t take time to

11| speak upon it, but I will object.

12| BY ATTORNEY BROOKS:

13 Q- I read 1n some document that your spouse IS an
14| employee of Parexel --- 1f I"m pronouncing that company

15| correctly.

16 Is that still the case?
17 A. Yes.
18 Q. And does that company derive any revenues from

19| the sales, testing, clinical trials of any

20 | pharmaceutical that i1s used to suppress puberty or is
21| used as a cross sex hormone?

22 A. I don"t know the answer. Parexel i1s a very
23 large back office organization supporting clinical

24 | research with many clients. And so you can envision
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1| some connection buried in there, but 1 don"t know
2| specifics.
3 Q- Fair enough.
4 ATTORNEY BROOKS: Let me have 54.
5| BY ATTORNEY BROOKS:
6 Q. Let me ask you to turn to paragraph 18 in your

7| expert report, and there in the first sentence you write
8| although the detailed mechanisms are unknown, there is a
9| medical consensus that there is a significant biologic
10| component underlying gender identity, closed quote.

11 Do you see that?

12 A. No, 1 might have pulled the wrong thing out.

13| Which ---?

14 Q- It*s the expert report not the rebuttal?

15 A. Expert report. And it"s which paragraph?

16 Q.- Paragraph 18?

17 A. Oh, sorry.

18 Q.- This 1s why lawyers number their paragraphs.
19 A. That is wise. All right. Paragraph 18.

20 Q- I"m just calling your attention --- and | have

21 read into the record the Ffirst sentence of that
22 | paragraph.
23 A. I see 1t.

24 Q- And picking up on our earlier discussion about
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consensus. When you say there is a medical consensus,
do you mean that all experts in the field agree or do
you mean that in your view this iIs a majority opinion?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So when I guess similar to

when we talked about guidelines 1f the question i1s, 1is
there unanimity, then there is never unanimity, so there
you go.

BY ATTORNEY BROOKS:

Q- Okay .

A. I can be a little stronger, though, because the
mainstream medical organizations have various statements
in this space. So for example, the endocrine society,
which 1s the largest international organization of
endocrinologists does actually have a statement where
the sum of the modeling for gender affirming care 1is
prefaced with statements that support this.

Q.- In providing the basis for your opinion that
there is such a consensus, you cite only two papers and
those only papers that you had written yourself.

Did you consider those papers written by
yourself to adequately document the existence of the
medical consensus?

ATTORNEY BLOCK: Objection to form.
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1 THE WITNESS: So both of the papers

2 reference reviews with larger bibliographies that

3| reference yet other papers that support the statement.
41 And when we"re talking about what®"s informing the

5| statement, of course, is not limited to the specific

6 | papers referenced, so that"s part of the reason why I

7| gave that example, for example, the endocrine society”"s
8| formal statements on the project, which iIs a consensus
9| view of more people than myself, of course.

10 ATTORNEY BROOKS: Let me mark as

11| Exhibit 16, an article by Aruna Saraswat and others
12| entitled Evidence Supporting the Biological Nature of
13| Gender ldentity from 2015 of which Dr. Safer is one of

14 the co-authors.

15 ATTORNEY WILKINSON: Tab 54.

16 -—-

17 (Whereupon, Exhibit 16, Aruna Saraswat
18 Article, was marked for i1dentification.)
19 -

20| BY ATTORNEY BROOKS:

21 Q- And Dr. Safer, is that a paper that you --- 1
22| guess | see by placement --- had supervisory
23| responsibility for?

24 A. Yes.
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Q- Let me --- 1 learned something in this
deposition, so that is good.
Let me call your attention to page two and

column two, and 1n the very bottom paragraph ---.

ATTORNEY BLOCK: I1°m sorry, did you mean

2007

ATTORNEY BROOKS: I did mean 200. 1

apologize. That is also the second page.

BY ATTORNEY BROOKS:

Q- In the bottom --- first column bottom paragraph
it states, quote, however it iIs iImportant to note that

most transgender individuals develop a gender i1dentity

that cannot be explained by atypical sexual
differentiation, closed quote.

A. So this i1s column two.

Q- Column one. If I misspoke I apologize.

A. I could have misunderstood at this hour.

Q.- At the bottom paragraph?

A. However it is important to note, I°m there,

Q. All right.

Can you explain to me what is meant by the

statement that most transgender individuals have a
gender identity that cannot be explained by atypical

transgender differentiation?

yes.
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A. So that is referencing, In this context at the
time that this was written, the anatomy, genitals,
reproductive structures.

Q. And let me just --- for purposes of terminology,
you said at the time this was written. This is about
seven years ago, Six years ago?

A. 2015, yes.

Q. And 1f you look at the page one, column one
abstract. This paper is using the term disorders, in
sexual development, and that DSD.

Do you see that?

A. I do.

Q- That was a term that you were comfortable with
most recently?

A. It was a terminology that | was using that
recently, yes.

Q- The point here, on page 200, column one, that we
were just looking at i1s, 1In fact, most transgender
individuals do not suffer from any identifiable DSD.

Is that what this 1s saying?

A. From a physically identifiable DSD, that is what
this 1s saying, yes.

Q- Physically, genetically, hormonally,

identifiable by any physical measurement.

SARGENT"S COURT REPORTING SERVICE, INC.
(814) 536-8908



Case 2:21-cv-00316 Document 289-27 Filed 04/21/22 Page 220 of 318 PagelD #: 12733

219
1 Correct?
2 ATTORNEY BLOCK: Objection to form.
3 THE WITNESS: So you have to be careful

4| to be not too broad, and part of the reason is the line
5] there is actually blurring. So when I°m sitting here

6| and talking 1n 2022 | recognize that there is a

7| potential for some blurring in that line. But in 2015

8 it was certainly understood to be how you"re saying it.

9| BY ATTORNEY BROOKS:

10 Q- Well, 1t remains true today, does it not, that
11| the overwhelming majority of transgender individuals do
12| not suffer from any identifiable atypicality

13| genetically, physically or hormonally.

14 Correct?

15 A. Well, that"s not how I would say it, because
16 | gender identity i1s a biological phenomenon and so one
17| would predict that as we identify certain correlates or
18| even explanations, than we will have things in that

19| space. But if we"re talking about how things were

20| defined 1n 2015, being transgender was defined as

21| somebody where their gender identity was not aligned

22 | with the rest of their biology, and there was no

23 | apparent, physical variation either in terms of their

24 | anatomy or their chromosomes i1n terms of their genitals,
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1 in terms of their reproductive anatomy or in terms of

2| their chromosomes. So that 1s how 1t was defined at the
3| time.

4 Q. Well, today, and using i1dentifiable to mean you,
5| Doctor safer, are able to identify it now, not

6| hypothetically iIn the future, 1t remains true that the

7| overwhelming majority of transgender individuals do not
8| suffer from any current i1dentifiable, physical

9| chromosomal or hormonal irregularity.

10 Correct?

11 A. I would say that right now in 2022, it would be
12| true to say that a transgender person does not have an
13 identifiable genital difference almost by definition or
14| a --- or an internal reproductive organ difference

15| almost by definition. Chromosomal I can®t say, because
16 | we actually don"t check. And hormonal gets even grayer
17 | than that, because i1t could be the case that there are
18| hormonal exposures, for example, iIn utero that explain
19| at, least some people as being transgender.

20 Q. As you sit here today, you don®"t know of any

21| chromosomal test that can identify an individual as

22 | transgender, do you?

23 A. Is there a --- there --- as 1 sit here today

24 | there are no tests to i1dentify somebody who 1is
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transgender.
Q. And that includes genetic tests?
A. There®s no scan and there are no blood tests and
there are no genetic tests.
Q. And no hormonal tests?
A. That"s right. There are no hormonal tests right

now to identify a transgender person.

Q. As you sit here today and based on your whole
knowledge of the field, there is no biological test from
some mental professionals, as they can do, but there is
no biological test that will tell you in advance which
prepubertal child who is suffering from gender dysphoria
woulld persist and which would desist as they enter
adolescence?

A. So 1 would have to challenge how you®"re stating
that a little bit just so that we are cleaner iIn terms
of how we think. So we"re thinking right now in terms
of i1dentifying kids who are transgender. We use various
terminologies, so that --- we®"ve have been using the
term gender dysphoria we®"re going to be shifting to more
gender incongruence, but we"re trying to identify people
who are transgender and who may require intervention
later.

Recognizing further that only a subset of
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1| transgender people would require a medical or surgical

2 intervention. And so if the question iIs can --- 1is

3| there a test now In 2022 to determine in an prepubescent
4|1 kid who says they"re transgender or people who suspect

5| may be transgender on whatever they"re saying, no, there
6 IS no test to know that i1s true or not and to know if

71 they"ll think that later or not, and to know if they"llIl
8| want treatment or not.

9 Q- So it iIs your opinion that there Is consensus
10| that there i1s a biological basis for transgender

11 identification, but as of 2022 you don*t know with any

12| confidence what that biological basis 1is.

13 Correct?

14 ATTORNEY BLOCK: Objection to form.

15 THE WITNESS: 1 would say that it is
16 | complicated and there may even be more --- there might

17| be multiple explanations for people being transgender.
18| We see that with other biological entities like

19| diabetes, for example. So the idea that we don®t know
20| what it i1s, i1s also a little too narrow.

21| BY ATTORNEY BROOKS:

22 Q. You don®"t know any one i1dentifiable biological
23 | cause with any confidence that state within a scientific

24 | knowledge?
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A. No. That"s not quite true. We know that ---
and 1t"s not even the biology of being transgender even
though that is how I just framed it. 1[It Is even one
step back which 1s the biology of gender identity. We
all have gender i1dentity, and how is that determined and
what 1s that biology. And we know there --- and we know
then that some transgender people have that particular
biology not aligned with some of their other biology.

So going back to what you just asked, that we
don*t know any mechanisms 1s not quite true. That 1s
people that looks to be true that exposure to androgen,
male hormones in utero can have some iInfluence on some
people as to their identity.

Q.- Well, 1f there is not yet any test that is
predictive of gender identity in a prepubescent child,
then as a matter of science i1t follows that you don"t
actually know any causal relationship, any biological
basis, 1s that not true?

A. No, that wouldn®t be quite sure. We can"t test
for somebody deemed transgender, and we can"t test
gender identity with a test. But like 1 said, that at
least 1n some circumstances the androgen exposure 1in
utero, In a mother®s womb, could be part of the

explanation for some people. Maybe i1sn"t all the
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explanation for some people.

Q. It could be, but no science has been done to
prove that that is a fact, has it?

A. So 1t isn"t really a hypothetical, that i1s we do
have --- we do have data that support it, but i1t doesn"t
lead us to a test.

Q- IT it is not testable, then it is a hypothesis,

not a fact, isn"t it, not of science.
Correct?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: No, that is using testing

two different ways. So iIn a scientific study, then a
hypothesis is something that you have based on a certain
--- based on certain data, but then you test to see how
true 1t might be. But when 1 was using the word test,
I"m talking about like a blood test or something that we
could actually do on a given individual to know their
circumstance with regard to their gender i1dentity.

BY ATTORNEY BROOKS:

Q. Let me ask you to look at the paper that I ve

marked as Exhibit 16, Evidence Supporting the Biological

Nature. 1Is that that which you have in front of you?
A. I do, yes.
Q. And on the first page you refer under the result
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that begins by discussion of a seminal study by
Meyer-Bahlburg. Do you see that? Second column,
beginning of the results section.

A. Yes.

Q- And 1s 1t your contention that the
Meyer-Bahlburg study provides evidence of a birological
basis for transgender identification?

A. What the Meyer-Bahlburg study does is it
provides evidence of a biological basis for gender
identity.

Q- Well, specifically the study, the Meyer-Bahlburg
study --- let me have that so we are not shooting in the
dark. Exhibit 17 is a paper from 2005 from Professor
Heino Meyer-Bahlburg, entitled Gender lIldentity Outcome
in Female Raised 46, comma XY persons with penile

agenesis, and it continues. 1It"s a long document?

ATTORNEY WILKINSON: Tab 14.

(Whereupon, Exhibit 17, 2005 Paper by
Professor Heino Meyer-Bahlburg, was marked

for i1dentification.)

BY ATTORNEY BROOKS:

Q- I believe the level of questions that 1 will be
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asking, however, are the ones that you will know off the
top of your head given the importance of this study 1in
the field. The study concerned exclusively children who

are born with what"s referred to as a 46 XY condition.

Right?
A. Yes.
Q- And that is long recognized as a DSD?
A. No, 46 XY i1s the classic male chromosome
pattern.
Q. Yes. Pardon me. So these are individuals with

typical male pattern chromosomes?

A. Yes.

Q. Who, however, for some reason have had a
developmental disorder or defect affecting their
genitals?

A. Who have had some sort of alteration or
development of their genitals, exactly.

Q- And the study concerns the results of efforts to
raise such genetically male children as female iIn some
cases after surgical procedures to feminize them and 1iIn
some cases absent surgical procedures.

Correct?
A. The study really relates to the gender identity

of those where there is an attempt to raise them as
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females.

Q. And the results, 1Tt I understand the study, wereg
mixed, that is that some of the individuals who were
raised as females nevertheless came to i1dentify as male

and some of the individuals who were raised as females

came --- persisted i1In i1dentifying as female.
Correct?
A. It 1s not actually as clean as you"re saying 1t.

So we should look at some of the specifics and we might
need to point out to specific sentences, but this too is
a survey of --- a survey of studies, to be clear, iIt"s
not its own isolated study, and then there --- iIn none
of these studies were they systematic or, you know, I
guess I will just use the word systematic 1in
ascertaining that all of the people who were being
raised female and ascertaining all of the gender
identity of those people. But what they are really
observing is that the numbers that they mention of the
people who they were trying to raise female who had male
gender i1dentity were whatever the numbers were. | don"t

know if that makes sense, but you®ll follow as

necessary.
Q- IT you turn to page 432 it begins under the
heading discussion. It begins, quote, the main findings
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can be summarized as follows. One, the majority of 46
XY individuals with presumably normal male prenatal
hormonal milieu, comma, non-hormonal anatomic
abnormalities of the genitals, comma, and female gender
assignment at birth or in early childhood have not
changed gender to male. Do you see that?

A. I do see it.

Q- And one thing, and 1 understand the
qualifications that you"ve just described this is not
recording a carefully structured study performed by
Doctor Meyer-Bahlburg but rather a review of case

histories.

Right?
A. Exactly.
Q. But his conclusion from his review of those is

that the majority of genetically presumably normal male
individuals who were raised female, and I believe it"s
fair to summarize In most cases after feminizing genital
surgery, adhered to a female gender identity at least to
the data we have?

A. Yes, so | don*"t know whether they actually all
had surgery or not.

Q- They did not all have surgery.

A. Right or even the larger number. I don"t know.
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1 I would have to go through.
2 Q- Fair enough.
3 A. But the --- and it was his opinion at the time
4|1 he was writing this that the majority who were reared
5| female were living as female, although we don*t know
6| their gender --- but now this i1s me stepping out, saying

7| we don"t know their gender identity, nobody asked. The
8 reason why this paper 1s interesting Is even in the

9| circumstance where they were being so passive in how

10| they were collecting the data, such a large fraction of
11| these individuals were so clear in their male gender

12 identity that they actually i1dentified themselves

13| against the protocols.

14 Q. And that seemed to be evidence that --- of a
15| biologic basis of gender identity congruent with their

16 | male genetics.

17 Correct?

18 A. That --- for these people, that"s right. That
19| is with or --- with their chromosomes.

20 Q. Right.

21 A. Which you would predict. |If we think about ---
22 ifT we recognize --- if we think that by survey a half a

23 | percent or even a full percent of people are transgender

24 | that would mean that 99 percent of people are cisgender.
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1| And so if you take a population of people with certain

2| chromosomes, 99 percent of them are going to be

3| cisgender and will have a gender identity incongruent

4| with their chromosomes.

5 Q- The study includes no individuals who were

6| raised with a gender i1dentity inconsistent with their

7| male chromosomes who came to identify or later perceived
8| themselves as i1dentifying as female.

9 Correct?

10 A. Well, we don"t know that because they were ---
11| they"re all XY individuals who were being raised female.
12| And somebody who had a female gender identity who 1is

13| transgender among them would never be i1dentified as

14 | transgender In this case.

15 Q- So my question was a little more specific. The
16 | study simply doesn®"t include any individual who had male
17| chromosomes who was raised male who came to identify as
18 | female?

19 A. That"s correct. All of these people who are XY
20| chromosome people raised female.

21 Q- And you would agree with me, would you not, the
22 | study provides some evidence that external forces such
23| as feminizing surgery or how their parents treat the

24| child can have some 1nfluence on the formation of gender
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1 identity?

2 A. I can"t say that because the study really

3| doesn®"t go there. The study is only passive observation
41 and all --- the only thing I would say with some

5| confidence is that some fraction of these individuals

6| who are so clear In their gender identity that despite

7|1 nobody even looking for that sort of thing, because that
8| wasn"t even a consideration when these --- when these

9| cases occurred, they --- the individuals spontaneously
10| announced to the authorities around them, parents and

11| doctors, that they were wrong, that the parents and

12| doctors were wrong.

13 Q- And that, in your view, provides at least some
14| evidence of a genetic basis for gender i1dentity

15| congruent with chromosomal sex?

16 ATTORNEY BLOCK: Objection to form.

17 THE WITNESS: No. It provides some

18 | evidence of a biological basis for gender i1dentity that
19| can"t be manipulated externally.

20| BY ATTORNEY BROOKS:

21 Q- Well, considering that the study included no
22 | examples of any individual who adopted a transgender
23 identity inconsistent with how they were raised, the

24 | study simply can®t provide any information about
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1| biologic basis of transgender identification, can it?
2 A. Wait. | think say that again.
3 Q- The study includes no individuals who adopted a

4|1 gender i1dentity, a transgender identity apart from

5] social transition and, therefore, can provide no

6 information one way or the other about whether there 1is

7] or is not a biologic basis for transgender

8 identification?

9 A. So not quite. So the --- because remember the
10| point i1s that gender i1dentity, period, universally, has
11| a biological basis. 1It"s not that we --- and to be
12| clear, 1 don"t even know that we won"t find and some
13| people even wonder if we will find a gene that
14| associates a gene with transgender, per se. But I"m not
15| even saying that. |If there"s --- I"m only saying that
16| we will find let"s say genes associated with gender
17 identity and not everybody will have them aligned with
18| the rest of their biology. So I just want to preface
19 with that.

20 And 1In this particular review, they"re taking
21| people who have XY chromosomes exclusively. So

22 | therefore, 1f one --- 1f a certain fraction of them were
23| to have female gender i1dentity despite assuming

24| different development they would have had male --- they
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1| would have had other male biology, those are the people
2| we would have categorized as transgender using current
3| definitions. And those individuals would not have been
4| apparent 1n this study they were being raised female

5| anyway.

6 Q. And my point was that, therefore, that this

7| study can®"t provide any information about whether there
8 is or isn"t a biological basis for transgender

9| i1dentification?

10 A. So yes. 1 guess how you are framing that is
11| where I™m pushing back. So the point of this study is

12| as evidence of there being a biological basis of gender

13 identity period, having nothing --- not necessarily for
14| being transgender. |In fact, 1 don"t even know i1f there
15| --- yeah, 1 don*"t even know 1If that would be the model.

16 | The model would be somebody who has a certain gender
17 | identity, a certain other biology, and then that

18| combination i1s what we are calling transgender.

19 Q- You also referenced a paper by Doctor Reiner.
20| And let me have that.

21 ATTORNEY BROOKS: And I will mark that as

22 | Exhibit 18, 2004 Discordant Sexual i1n Some Genetic Males
23| With Cloacal Exstrophy Assigned to Female Sex at Birth.

24 ATTORNEY WILKINSON: Tab 71.
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1 ——
2 (Whereupon, Exhibit 18, Paper by Doctor
3 Reiner, was marked for identification.)
4 -
5| BY ATTORNEY BROOKS:
6 Q- And Dr. Safer, you are well familiar with this
7| paper.
8 Am 1 correct?
9 A. I am, yes.
10 Q. And this i1s the only other paper that you cite

11| for the assertion that gender identity has a biological
12 | basis.

13 Am 1 correct?

14 A. No, there are a range of categories of papers,
15| but these are two of my favorite papers in the first

16 | category, which i1s the category of attempting to

171 manipulate gender identity externally.

18 Q. Dr. Bahlburg in his paper, on page 433 of

19 Exhibit 14, in column one ---.

20 A. Yes. Let me get there.

21 Q. Yes. 433, column one.

22 A. 433, column one.

23 Q- He says about two inches off the bottom,

24 referring to the Reiner and Gearhart paper of 2004,
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1| which 1 believe is this paper, he says, quote, it has
2| serious methodological flaws. Do you agree with that
3| statement?
4 A. Let"s read what he is criticizing. All these
5| papers have their weaknesses. All right. So the
6| remainder of that --- so the remainder of the paragraph
7 is —--- details the complaints for Doctor Meyer-Bahlburg,

8| where his --- which I focus as a social science

9| researcher that they didn®"t do various assessments that
10| would make 1t --- that would make standard people doing
11| some of this research able to replicate some of the

12 items 1n the paper. And I will --- so while Doctor

13| Meyer-Bahlburg may be frustrated and be complaining

14 | about that, he 1s not actually attacking the veracity of
15| their results.

16 Q. Well, the point was serious methodological flaws
17 is you are not really able to evaluate the veracity of

18 the results.

19 Correct?
20 A. Not necessarily.
21 Q- Do you agree with Doctor Meyer-Bahlburg®s

22 | evaluation that the methodology of the study reported by
23| Reiner and Gearhart suffers from serious methodological

24 flaws?
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A. No.

Q- So let"s summarize this study 1f I may. I™m
turning to page 334.

A. And extending that too, part of his frustration
wouldn"t be my frustration because 1 am not looking for
those particular endpoints, that is for my purposes for
determining whether gender identity is a biological
basis Reiner and Gearhart"s paper is actually quite
strong.

Q. Let"s look at the first page In the summary up
front. It refers to this paper dealt with 16 --- under
methods, 16 genetic males.

Correct?

A. Yes.

Q. And these were all males who suffered from ---
uses the word In the second line of the background as
severe developmental disorders affecting their genitals.

Correct?

A. That"s how 1t is phrased here. Where am I
seeing that?

Q- The second line of the background says severe.

A. Severe phallic 1nadequacy, yes, | see that.

Q- Which is to say not --- absent or severely

disformed penis?
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A. That"s what that means, yes.

Q- Okay .

But these are individuals who are genetically
male, and more than that, on page 334, column two,
two-thirds of the way down i1t says the testes were
histologically normal in all 14 when examined?

A. I"m on column two.

Q. It is column two.

A. I apologize.

Q. You can kind of see where my finger is pointing
here.

A. And this i1s under ---.

Q- Under methods and the paragraph that begins
parents to be educated?

A. Testes were histologically normal in all 14.
I"m there, yes.

Q- So we had individuals who were genetically male
that had normal testes and had severe deprivation of
their penis or i1t was absent?

A. Yes.

Q- And what was done to these 14 subjects, looking
just above that, i1s that they were assigned a female sex
surgically by means of orchiectomy and construction of
vulva.
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Right?

A. Yes.

Q- And orchiectomy is another medical term for what
the layman thinks of as castration?

A. As removing the testes.

Q- And construction of the vulvi i1s creating a ---
I"m not sure what the right term iIs, a pseudo vagina?

A. It wouldn®"t be a pseudo vagina, but creating a
vagina.

Q.- It says that --- just immediately following the
description of the surgery 14 of these 16 --- looking
back at the results paragraph and the abstract, 14 of
these 16 were assigned female but later declared
themselves male despite the surgery, despite being
raised as female.

Right?

A. Right, 8 of the 14 who were assigned female.

Q- I"m sorry, I misread that. Thank you. Eight of
the 14 who were assigned female nevertheless declared
themselves male at some stage?

A. That"s correct.

Q. And the two who had been raised as males, even
though they suffered the same type of phallic
developmental defect, remained identifying as males.
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Correct?

A. Yes.

Q- There was an --- whatever assignment was made,
this was made to infants. It wasn"t made or based on
any choice or reported sense on the part of the child?

A. That"s exactly right, yes.

Q- So several of these individuals, specifically
six, who were assigned female at least throughout the
period identified by this study adhered to a female ---

living out the female gender i1dentity?

A. Actually it was five because one of the children

refused to have contact with the surgeons when some of

these conversations began to take place.

Q. So we know that five --- we don®"t know what that

person was thinking, feeling or identifying --- but we
know that five ---7

A. They were angry.

Q- They were angry. Whichever that came out, 1-°d
be angry, so ---

A. Yes.

Q- --—- so 5 of the 14 subjects who were assigned
female and surgically transitioned and socially
transitioned continued to at least physically identify

as female?
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A. As of when they wrote the paper they were still
identifying as female as far as | remember. That"s
right.

Q. And 1t would be your position that visibly
identifying as female doesn®t necessarily mean that they
were generally transgender?

A. That --- we don"t know that because that wasn"t
asked.

Q- Is it your view that if you had these children

who were surgically transitioned, socially transitioned
visibly identifying as female, that 1f you had simply
asked them you would have found out the undoubted truth
about their gender identity?

ATTORNEY BLOCK: Objection to form.

THE WITNESS: So it is true that as

people develop and assuming that there are good language
skills and that there aren®t other developmental, mental
developmental reasons or other mental health reasons why
people would not be clear, that people are able to
articulate their gender identity. Certainly adults do
so apparently quite reliably and older teenagers the
same, so depending on age. But yes, there would be a
point in time when you could simply ascertain that by

asking.
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BY ATTORNEY BROOKS:

Q. Dr. Safer is that fundamentally a medical
question or a psychology/mental health question? The
question of the reliability of a patient®s self report?

A. I don*t know that | separate it that way. 1 say
that based on the data we slowly develop overtime of
transgender people where we see that any absence of
other confounding i1tems along the lines that | said,
people at a certain stage in maturity who tell you a
certain thing about their gender i1dentity are consistent
in that regard.

Q. This study, the Reiner Gearhart study,

Exhibit 18, concerns --- looks at the effect of trying
to raise individuals in a gender i1dentity discordant
with their chromosomal sex.

Correct?

A. It is discorded with quite a number of things,
but yes, chromosomal i1s one of your hard data points.

Q- This study does not look at the question about
whether and when or how any sort of iIntervention might
encourage development of a gender identity consistent
with one"s genetics sex; does 1t? It simply does not
look at this issue?

A Say that again, sorry.
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1 Q- This study does not address the question of

2| whether or how or at what developmental stage

3| t