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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,
Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST  VIRGINIA
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,

and

LAINEY ARMISTEAD,

Defendant-Intervenor.

Civil Action No. 2:21-cv-00316

Hon. Joseph R. Goodwin

PLAINTIFF’S MOTION FOR
PROTECTIVE ORDER
REGARDING VIRTUAL
DEPOSITIONS IN LIGHT OF
COVID-19 PANDEMIC

Pursuant to Federal Rules of Civil Procedure 26(c) and 30(b)(4), Plaintiff B.P.J. by her

next friend and mother, Heather Jackson, respectfully moves this Court for a protective order

requiring the depositions of Plaintiff, Plaintiff’s mother, and Plaintiff’s father noticed by

Defendants for January 19, 20, and 21, 2022, to proceed virtually (i.e., via videoconference and a

remote court reporting service, such as Veritext Virtual), in order to avoid the undue risk of

COVID-19 transmission (the “Motion”).! Plaintiff requested that Defendants agree to virtual

depositions on December 29, 2021, in light of the recent surge in COVID-19 cases due to the

! Plaintiff is willing to hold all depositions in this case virtually, and if necessary, will subsequently

seek a protective order for additional depositions.

At present, however, the only noticed

depositions are the three that are the subject of this motion.
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Omicron variant, and the parties met and conferred in good faith on January 4, 2022. (Declaration
of Loree Stark (“Stark Decl.”) 49 3, 6 at Ex. A.) It is Plaintiff’s understanding that the State is the
only Defendant that objects in substance to the relief requested in this Motion; that the State Board
Defendants and Intervenor defer to the position of the State as the expected primary questioner;
and that the County Board Defendants and WVSSAC do not oppose the relief requested.

Neither the State, nor any Defendant, will be prejudiced by the relief Plaintiff seeks, as
virtual depositions have become an established alternative to in-person depositions during the
pandemic. Plaintiff also is willing to take all depositions in this matter—including those of
Defendants—remotely in light of the current and turbulent risks posed by COVID-19. Even the
State has indicated that it wishes to conduct at least some expert depositions remotely, but
nevertheless opposes remote depositions of Plaintiff—an 11-year-old child—and her parents. For
the reasons set forth herein, the requested relief should be granted.

BACKGROUND

I. COVID-19, Particularly the Recent Omicron Variant, Poses Severe Risks, Including
in West Virginia.

Currently, there is an unprecedented risk of COVID-19 transmission and infection for those
traveling and attending in-person meetings. As this Court is well aware, COVID-19—including
the fast-emerging Omicron variant—continues to sweep the State and Nation. As of this week,
West Virginia’s “record-breaking trends” include that “[o]ne in 5 West Virginians who test for
COVID-19 reveal a positive result.” Joe Severino, I in 5 West Virginians testing positive for virus,

Charleston Gazette-Mail (Jan. 4, 2022), https://www.wvgazettemail.com/news/health/1-in-5-

west-virginians-testing-positive-for-virus/article 89c0d9da-6¢b3-5¢27-95a5-5744£6213c81.html.

Notably, the Omicron variant is also more easily transmitted than past variants. Centers for

Disease Control and Prevention, Potential Rapid Increase of Omicron Variant Infections in the
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United States (last updated Dec. 20, 2021), https://www.cdc.gov/coronavirus/2019-

ncov/science/forecasting/mathematical-modeling-outbreak.html.

On December 28, 2021, the day before Plaintiff requested that Defendants agree to proceed
with virtual depositions, West Virginia Governor Jim Justice held a COVID-19 press conference
noting “that more than 500,000 new cases of COVID-19 were identified across the United States
yesterday alone.” Office of the Governor, COVID-19 Update, Press Release (Dec. 28, 2021),

https://governor.wv.gov/News/press-releases/2021/Pages/COVID-19-UPDATE-Gov-Justice-

renews-call-for-West-Virginians-to-get-vaccinated-or-boosted-as-Omicron-variant-begins-

spread.aspx. Warning of the Omicron variant, he stated: “This thing will surely skyrocket in West
Virginia. You have to protect yourself.” Id.

Governor Justice again held a COVID-19 press conference on January 4, 2022,
highlighting the stark reality and risk posed by the current state of the pandemic, including
Omicron. After reading a lengthy list of West Virginians who had recently succumbed to the

2

disease, Governor Justice warned that “it’s going to get way worse than this.” Charles Young,
West Virginia Omicron Cases More Than Quadruple, WV News (Jan. 4, 2022),

https://www.wvnews.com/news/wvnews/west-virginia-omicron-cases-more-than-

quadruple/article 615df9a6-6d63-11ec-ad9b-6fc6cdac0aSd.html; see also Office of the Governor,

COVID-19 Update, Press Release (Jan. 4, 2022), https://governor.wv.gov/News/press-

releases/2022/Pages/COVID-19-UPDATE-Governor-Justice-says- We-cannot-afford-to-become-

numb.aspx. Currently, nearly every county in the State is under a “red” warning concerning the
number of infected individuals, including Harrison County. See WSAZI13, COVID-19, 38

Counties in “the red” on County Alert System Map, https://www.wsaz.com/2022/01/03/covid-19-

wva-38-counties-red-county-alert-system-map/. Governor Justice encouraged West Virginians to
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take all reasonable precautions to avoid the spread of this disease. Among other things, this
includes avoiding spending long periods of time indoors with a group of people, especially if
unmasked. See Centers for Disease Control and Prevention, How fto Protect Yourself & Others

(last updated Nov. 29, 2021), https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-

sick/prevention.html.

The United States now “is averaging more than 500,000 new cases a day for the first time
in the pandemic.” N.Y. Times, Coronavirus in the U.S.: Latest Map and Case Count (last updated

Jan. 6, 2022), https://www.nytimes.com/interactive/2021/us/covid-cases.html. In West Virginia,

more than 340,000 residents have been infected and nearly 5,500 have died from COVID-19 to
date, and West Virginia’s 14-day change in infections is up nearly 135%. N.Y. Times, Tracking
Coronavirus in West Virginia: Latest Map and Case Count (last updated Jan. 6, 2022),

https://www.nytimes.com/interactive/2021/us/west-virginia-covid-cases.html.

Thus, it cannot be disputed that COVID-19, particularly in light of the highly transmissible
Omicron variant, poses a serious risk to all individuals. Notably, children appear to be particularly
susceptible to infection by Omicron. See, e.g., Holly Yan & Travis Caldwell, A record-high
number of kids are getting hospitalized with Covid-19 as overall Covid-19 hospitalizations soar

past the Delta peak, CNN (Jan. 5, 2022), https://www.cnn.com/2022/01/04/health/us-coronavirus-

tuesday/index.html.

IL. In Light of Current COVID-19 Risks, Plaintiff Sought Defendants’ Consent for
Upcoming Depositions to Occur Virtually.

Plaintiff is an 11-year-old girl. Plaintiff’s mother and father are both medical professionals
who routinely interact with immunocompromised patients and others in the healthcare system.

(Stark Decl. 4 8.) B.P.J. and her parents are concerned about the risk of COVID-19 exposure and
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infection posed by sitting in close quarters with a large group of people (i.e., questioning attorney,
defending attorney, court reporter, videographer, etc.) for an extended period of time.

Additionally, all but one of B.P.J.’s counsel are located out of state. (/d. § 9.) If the
upcoming depositions of B.P.J. and her parents were to proceed in person, at least some out-of-
state attorneys may be required to travel to West Virginia, endangering both themselves and all
individuals involved in the proceeding, or Plaintiff’s counsel would be required to re-configure its
defense strategy of Plaintiff in light of COVID-19 risk, with some out-of-state counsel appearing
remotely while the State appears in person.

All of these serious risks can easily be avoided through the use of technology: virtual
depositions are reliable, effective, and compliant with the Federal Rules. Accordingly, and in light
of the increasing risks associated with the Omicron variant, on December 29, 2021, Plaintiff
requested Defendants’ consent to virtual depositions in this matter—for all sides, so that the virtual
format provides no arguable advantage or disadvantage to anyone. A copy of Plaintiff’s email
requesting virtual depositions and the State’s response is attached to the Stark Declaration as
Exhibit A.

Plaintiff’s December 29, 2021 email noted that the risks associated with COVID-19,
including the new Omicron variant, have materially increased. (Stark Decl. § 3 at Ex. A.) Plaintiff
also provided an example of a virtual platform available to host the deposition and confirmed
Plaintiff’s willingness to provide all exhibits to the deponent in hard copy prior to the start of the
deposition to address concerns that some Defendants had raised. (/d.) Plaintiff also agreed that
counsel for the witness would be permitted to be in the room with the deponent, again addressing
concerns that some Defendants had raised. (/d.) Beyond eliminating the COVID-19 risks

associated with gathering a large group of people in a room and requiring counsel to travel,
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Plaintiff noted that by proceeding virtually, all participants—including the deponent—could be
unmasked, addressing any concern that masked witnesses would be more difficult to understand
or perceive. (Id.)

IHI.  The Parties Met and Conferred in Good Faith Pursuant to Rule 26(c) But the State
Objects to the Substance of the Relief Requested, Necessitating this Motion.

On January 3, 2022, in response to Plaintiff’s December 29, 2021 email, counsel for
WVSSAC proposed a meet and confer with all parties on January 4, 2022, and arranged that
videoconference. (Stark Decl. q 4 at Ex. B.)

Later on January 3, 2022, the State sent an email opposing Plaintiff’s request for virtual
depositions. (/d. § 5 at Ex. A.) The State informed Plaintiff that:

There are several reasons for maintaining in-person depositions, including the

potential for technology issues and the inherent limitations that attend any

communicative effort that is remote only. Also, given the current level of
understanding of COVID-19 and exposure risk control, there are reasonable efforts

that the parties can take to minimize the potential for transmission while conducting

depositions here. (For example, the confirmed availability of a sizeable space for

depositions coupled with very light in-person attendance is a major factor in
proceeding safely.) More on this is anticipated during the January 4, 2022, call.
Id. The State further objected to COVID-19 testing before the deposition, stating that daily testing
“is not required for any situation in West Virginia and is not normal protocol or required by any
court rule or order,” observing the shortage of testing kits, and proposing temperature taking and
symptom monitoring as an alternative. (/d.?) Finally, the State did not agree that all deposition

participants be masked, instead requesting that “those speaking in depositions do so without

masks.” (Id.)

2 Everyone associated with Plaintiff is willing to take a COVID-19 test, but these tests are currently
scarce, and results are currently being delayed due to increased demand, making it presently
infeasible to institute a testing requirement for in-person participants at this time.

6
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On January 4, 2022, counsel for all parties met and conferred on a video conference. (/d.
9 6.) The parties had a full and effective exchange, notwithstanding the virtual format and the
many meeting participants. Among other things, the State confirmed that it opposed a virtual
format for the upcoming depositions, claiming that it would be unable to establish a “rapport” with
B.P.J. and her parents via a video deposition. (/d.) The State also maintained its position that
those in the deposition room should not wear a mask while speaking, though it also said it would
consider whether all persons should remain masked at all times at a potential in-person deposition.
The State has since confirmed its position that the questioning counsel and witness be unmasked
in any in-person deposition. (/d.; id. 9§ 7 at Ex. C.)

Plaintiff cannot accept the State’s position for the health and safety reasons set forth above
and herein, and therefore files this Motion.

Plaintiff understands that the State is the only party independently objecting to proceeding
with the deposition of these witnesses remotely, with the State Board Defendants and Intervenor
deferring to the State as the expected primary questioner, and the County Board Defendants and
WVSSAC not opposing the requested relief.

ARGUMENT

Rule 26(c) “confers broad discretion on the trial court to decide when a protective order is
appropriate and what degree of protection is required.” Small v. Ramsey, 280 F.R.D. 264, 269
(N.D. W. Va. 2012) (citation omitted); Ardrey v. United Parcel Serv., 798 F.2d 679, 682 (4th Cir.
1986) (stating that a trial court has “wide latitude” in managing pretrial discovery). Under the
Federal Rules, “the court may on motion order [] that a deposition be taken by telephone or other
remote means.” Fed. R. Civ. P. 30(b)(4). Although Rule 30 “does not specify the showing that a

party must make to support a motion for a remote deposition[,] . . . courts generally have held that
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the moving party must put forward a legitimate reason to conduct the deposition remotely.”
Macias v. Monterrey Concrete LLC, C.A. No. 3:19-CV-0830, 2020 WL 6386861, at *2 (E.D. Va.
Oct. 30, 2020) (citations and internal quotation marks omitted). If the movant makes this showing,
“the burden then shifts to the opposing party to show how it would be prejudiced if the deposition
were taken in that way.” Id. (citation and internal quotation marks omitted). The court has
discretion to grant a motion for a remote deposition. /d.

In light of the present state of the pandemic, B.P.J.’s age and her parents’ employment as
healthcare workers, and her counsel’s need to either travel from out of state to any in-person
deposition or to reconfigure its defense of Plaintiff in light of COVID-19 risk, as well as the lack
of prejudice to Defendants, under Rules 26 and 30(b)(4), this Court should order that the currently
scheduled depositions of B.P.J. and her parents occur virtually by videoconference.

I Plaintiff Has Shown a “Legitimate Reason” for This Court to Authorize Remote
Depositions.

There can be no dispute that efforts to reduce the risk of contracting COVID-19,
particularly given the current state of the pandemic and the surge of the Omicron variant, are a
“legitimate reason” to conduct virtual depositions. In the rare circumstances where counsel does
not agree to proceed with a remote deposition when health and safety concerns are raised, courts
across the state and nation have authorized the use of virtual depositions to avoid risks associated
with COVID-19. See, e.g., Macias, 2020 WL 6386861, at *3 (“[C]Jourts have found that the health
risks related to the ongoing COVID-19 pandemic are good cause to conduct depositions
remotely.”).

Indeed, reflecting the realities of the pandemic and the need to protect public health and
safety, this Court has previously authorized the use of virtual methods to adduce witness testimony

at trial to protect witnesses (and lawyers, the Court, and Court staff) from unnecessary exposure
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to COVID-19. In Sutphin v. Ethicon, Inc., No. 2:14-cv-01379, 2020 WL 5229448 (S.D. W. Va.
Sept. 1, 2020), the plaintiff requested that this Court permit it to present two witnesses’ trial
testimony “via live videoconference[ing].” /d. at *1. Plaintiff noted that COVID-19 posed unique
risks to witnesses who must travel—especially witnesses who work in the medical field. /d.

This Court found that “good cause” existed to grant plaintiff’s motion. Noting that “courts
have found the COVID-19 pandemic constitutes ‘good cause in compelling circumstances’ to
allow witness testimony through live videoconference,” this Court found “that the ongoing
COVID-19 pandemic” was sufficient good cause to authorize remote trial testimony. /d. at 2. This
Court also noted that “the unexpected nature, rapid spread, and potential risk of COVID-19,”
coupled with the “added risk [that the medical provider witnesses’] physical presence would create
for them and their patients,” made in-person testimony unduly dangerous. Id. This Court
concluded:

In my view, any witness presenting live, in-person testimony is at an increased risk

of contracting COVID-19. Further, the more people present in the courtroom, the

greater the risk to the parties, counsel, the jury, and court staff. Where an acceptable

alternative to in-person testimony exists and allows for the benefits of live witness
examination, the COVID-19 pandemic presents perhaps the most compelling

reason yet to authorize its use.

Id. The same is true here: an “acceptable alternative to in-person testimony exists,” id. at 2, and
thus Plaintiff has met her burden of demonstrating a “legitimate reason” under Rule 26 and
30(b)(4). See Macias,2020 WL 6386861, at *2.

Courts also have continued to find that remote depositions are appropriate even after the
availability of vaccines. See, e.g., Lashley v. Spartanburg Methodist Coll., No. 7:18-CV-2957-
JD-KFM, 2021 WL 5991774, at *3 (D.S.C. Sept. 9, 2021). The State contends that the risk of

transmission at an in-person deposition can be addressed by distancing six feet within the

conference room or by placing plexiglass between Plaintiff and Plaintiff’s counsel, and
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Defendants’ counsel. But precautions that may have mitigated the spread of earlier variants have
proven insufficient for the new Omicron variant. Given that the Omicron variant is “roughly twice
as contagious as delta and four times more than the original virus,” and that “more vaccinated or
previously infected people are contracting omicron than they did earlier variants,” the mere
threshold of distancing within the conference room or requiring individuals to be vaccinated is
insufficient to ensure the safety of all parties. Weintraub, Karen, Yes, omicron has overtaken delta.
No, it's not March 2020, USA Today (Dec. 21, 2021),

https://www.usatoday.com/story/news/health/2021/12/21/covid-omicron-not-march-

2020/8967351002/.

II. The State Will Suffer No Prejudice if Plaintiff’s Request Is Granted.

The State will not be prejudiced by using a remote deposition format. Courts routinely
conclude that parties are not prejudiced by proceeding with remote depositions. In re S.C., 865
S.E.2d 79, 93 (W. Va. 2021) (determining that petitioner was “given a full, fair, and meaningful
hearing” when required to proceed virtually); Lashley, 2021 WL 5991774, at *3—4 (rejecting
defendants’ arguments that they would be prejudiced by remote deposition).> Moreover, here,
Plaintiff offered for a/l depositions to proceed virtually—not just those of her and her parents—
such that no side would have any arguable advantage from a differential deposition format. (See

Stark Decl. 4 3 at Ex. A.)

3 Referring to COVID-19 as the “scourge of the earth,” the West Virginia Supreme Court “vest[ed]
circuit courts with the authority to halt all proceedings if their counties experienced a resurgence
of COVID-19 cases in an attempt to protect the litigants, the bench, the bar, and the public.” State
ex rel. Porter v. Farrell, 858 S.E.2d 897, 908 (W. Va. 2021). Rather than seek to “halt all
proceedings,” id., Plaintiff simply seeks a protective order that protects her, her family, and all
deposition participants from undue exposure to COVID-19. That is far less intrusive relief than
what has been authorized by the West Virginia Supreme Court.

10
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The State’s basis for insisting that the depositions occur in person—observing demeanor
and developing “rapport”—has been correctly rejected as a cognizable basis for prejudice. As the
Eastern District of Virginia has explained, “the fact that Defendants’ ability to assess the plaintiffs’
demeanors by video conference is less than it would be in person does not itself establish the
prejudice necessary to defeat a motion for remote depositions.” Macias, 2020 WL 6386861, at *5.
As the Court noted, “[i]f the inability to assess a deponent’s demeanor in person alone suffices to
show prejudice, then Rule 30(b)(4) would be without meaning or effect.” /d. Thus, even assuming
that a video deposition would impact the State’s ability to observe Plaintiff or Plaintiff’s parents
or establish “rapport” with them, such concerns do not “establish the prejudice necessary to defeat
a motion for remote depositions.” Id. Moreover, as noted, any such “prejudice” would apply to
both sides in this case equally, as Plaintiff is willing to take all depositions remotely in light of the
current and unpredictable dangers posed by the pandemic.

Notably, and as Plaintiff has explained to Defendants, the desire to see a witness’s facial
expression and demeanor in present circumstances is advanced, not hindered, by virtual deposition.
As one court has observed, “in the context of the COVID-19 pandemic, depositions conducted by
video conference may allow counsel to better assess a deponent’s demeanor than they could in
person.” Lashley, 2021 WL 5991774, at *3—4 (emphasis added). Indeed, “[d]uring a remote
deposition, the deponent need not wear a mask to prevent the spread of COVID-19 among in-

person participants.” Id.*

4 The State also has taken the unreasonable position that participants in in-person depositions not
wear masks while speaking. (Stark Decl. § 6.) Although a masking requirement for in-person
depositions would be insufficient here, given the current COVID-19 risks, including in light of the
Omicron variant, the State’s objection to full masking at deposition is also unsupported by this
Court’s masking requirements. See United States District Court Southern District of West Virginia
March 12, 2020 General Order # 13, available at
https://www.wvsd.uscourts.gov/pdfs/generalorders/covid19/general_order 13_filed.pdf.

11
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Plaintiff and her parents understandably want to avoid the risk of exposure to COVID-19.
Not only would this pose a risk to them and those with whom they are in direct contact, but it also
would pose risks to the immunocompromised patients and healthcare workers with whom
Plaintiff’s parents interact, including those who are receiving treatment for cancer, and who are
seniors. See Sutphin, 2020 WL 5229448, at *2; (Stark Decl. § 8.) Just as “the COVID-19
pandemic presents perhaps the most compelling reason yet to authorize” trial testimony to occur
virtually, id., it certainly provides “good cause” to authorize remote depositions. Macias, 2020
WL 6386861, at *3 (authorizing remote deposition due to COVID-19 pursuant to Rule 30(b)(4));
Lashley, 2021 WL 5991774, at *3—4 (same), particularly given the contagious and skyrocketing
nature of the Omicron variant.

CONCLUSION

For the reasons set forth above, Plaintiff respectfully requests that the upcoming
depositions of Plaintiff, Plaintiff’s mother, and Plaintiff’s father be subject to a protective order
requiring that the proceeding occur fully virtually, by videoconference. Plaintiff further requests
that the order of virtual deposition permit (though not require) one defending counsel to be in the
room with the witness, allow one of B.P.J.’s parents to be in the room with her (as the parties have

agreed, regardless of format), and require all other individuals appear remotely.

12
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Dated: January 6, 2022

Joshua Block*

Taylor Brown*

Chase Strangio*
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

125 Broad St.

New York, NY 10004
Phone: (212) 549-2569
jblock@aclu.org
tbrown@aclu.org
cstrangio@aclu.org

Avatara Smith-Carrington*
LAMBDA LEGAL

3500 Oak Lawn Avenue, Suite 500
Dallas, TX 75219

Phone: (214) 219-8585
asmithcarrington@lambdalegal.org

Carl Charles*
Tara Borelli*
LAMBDA LEGAL

158 West Ponce De Leon Ave., Ste. 105

Decatur, GA 30

Phone: (404) 897-1880
ccharles@lambdalegal.org
tborelli@lambdalegal.org

Sruti Swaminathan*

LAMBDA LEGAL

120 Wall Street, 19th Floor
New York, NY 10005

Phone: (212) 809-8585
sswaminathan@lambdalegal.org

Andrew Barr*

COOLEY LLP

1144 15th St. Suite 2300
Denver, CO 80202-5686
Phone: (720) 566-4000
abarr@cooley.com

Respectfully submitted,
/s/ Loree Stark

Loree Stark (Bar No. 12936)

AMERICAN CIVIL LIBERTIES UNION OF WEST

VIRGINIA FOUNDATION

P.O. Box 3952

Charleston, WV 25339-3952
Phone: (914) 393-4614
Istark@acluwv.org

Kathleen Hartnett*

Julie Veroff*

COOLEY LLP

3 Embarcadero Center, 20" Floor
San Francisco, CA 94111

Phone: (415) 693-2000
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Katelyn Kang*

COOLEY LLP
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Phone: (212) 479-6000
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Elizabeth Reinhardt*
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500 Boylston Street, 14th Floor
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Phone: (617) 937-2305
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Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,

Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST VIRGINIA
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,
and

LAINEY ARMISTEAD,

Defendant-Intervenor.

Civil Action No. 2:21-cv-00316
Hon. Joseph R. Goodwin

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I, Loree Stark, do hereby certify that on this 6™ day of January, 2022, I electronically filed a
true and exact copy of the Plaintiff’s Motion for Protective Order Regarding Virtual Depositions
in Light of COVID-19 Pandemic with the Clerk of Court and all parties using the CM/ECF

System.
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/s/ Loree Stark

West Virginia Bar No. 12936
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,
Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF Civil Action No. 2:21-cv-00316
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST  VIRGINIA Hon. Joseph R. Goodwin
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,

and
LAINEY ARMISTEAD,

Defendant-Intervenor.

DECLARATION OF LOREE STARK

I, Loree Stark, declare under penalty of perjury of the laws of the United States of America

that the following is true and correct, and state:

1. T am the Legal Director of the ACLU of West Virginia and counsel of record for
Plaintiff B.P.J, with her next friend and mother, Heather Jackson. The following is true
of my own personal knowledge, and, if called as a witness, I would and could testify
competently thereto.

2. 1 submit this Declaration in support of Plaintiff’s Motion for Protective Order
Regarding Virtual Depositions in Light of COVID-19 Pandemic filed in the above

captioned matter.
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3. On December 29, 2021, Plaintiff emailed counsel for Defendants requesting that the
depositions of Plaintiff, Plaintiff’s mother, and Plaintiff’s father proceed virtually in
light of the recent surge in COVID-19 cases due to the Omicron variant. Plaintiff also
offered for all depositions to proceed virtually. Plaintiff indicated an intent to seek
relief from the Court absent an agreement to proceed virtually. See Exhibit A.

4. On January 3, 2022, in response to Plaintiff’s December 29, 2021 email, counsel for
the West Virginia Secondary School Activities Commission proposed a meet and
confer with all parties on January 4, 2022 and arranged a videoconference. See Exhibit
B.

5. Later in the day on January 3, 2022, counsel for the State sent an email opposing
Plaintiff’s request for virtual depositions. See Exhibit A.

6. On January 4, 2022, the parties met and conferred about Plaintiff’s proposal of virtual
depositions. During the meet and confer, among other things, the State confirmed that
it opposed deposing Plaintiff and her parents virtually, claiming that it would be unable
to establish a “rapport” with Plaintiff and her parents via a video deposition. The State
also maintained its position that those in the deposition room should not wear a mask
while speaking, although stated that it would consider a masking requirement. Plaintiff
informed Defendants that the contemplated relief to be sought from the Court was a
protective order, and that they would email the Defendants before filing a motion for
protective order.

7. On January 5, 2022, Plaintiff emailed counsel for Defendants confirming Plaintiff’s
intention to file a motion for protective order seeking virtual depositions of B.P.J. and

her parents. See Exhibit C. On January 6, 2022, counsel for the State sent an email in
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response, among other things indicating the State’s continued insistence that the
questioner and witness be unmasked while speaking. Plaintiff responded, confirming
her intent to file the motion in light of the State’s confirmation that it would not be
willing to proceed virtually. See id.

8. Plaintiff’s mother and father are both medical professionals who routinely interact with
immunocompromised patients and others in the healthcare system. Specifically,
Plaintiff’s mother routinely works with patients who have undergone chemotherapy,
and Plaintiff’s father works with geriatric patients.

9. Additionally, all but one of B.P.J.’s counsel are located out of state. Plaintiff’s legal
team includes counsel from New York, California, Massachusetts, Georgia, Texas, and
Colorado.

10. In my experience, counsel for the State’s refusal for a virtual deposition is unusual, as
it is common for counsel in West Virginia to accommodate requests to take

depositions remotely, especially in light of COVID-19-related health concerns.
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I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct.

Executed on January 6, 2022 /s/ Loree Stark

Loree Stark, Esq.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,

Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST VIRGINIA
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,
and

LAINEY ARMISTEAD,

Defendant-Intervenor.

Civil Action No. 2:21-cv-00316
Hon. Joseph R. Goodwin

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I, Loree Stark, do hereby certify that on this 6™ day of January, 2022, I electronically filed a
true and exact copy of the Declaration of Loree Stark with the Clerk of Court and all parties

using the CM/ECF System.

/s/ Loree Stark

West Virginia Bar No. 12936
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EXRHIBIT A
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From: David C. Tryon <David.C.Tryon@wvago.gov>
Sent: Monday, January 3, 2022 6:08 PM
To: Kang, Katelyn L; Curtis R. A. Capehart; Morgan, Kelly; Hammond, Kristen; Taylor, Michael;

aria.vaughan@usdoj.gov; Doug P. Buffington, II; fred.westfall@usdoj.gov;
jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M.
Bandy; Roberta Green; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia;
Susan Deniker

Cc: Reinhardt, Elizabeth F; Veroff, Julie M.; Tara Borelli; Carl Charles; Barr, Andrew D; Joshua Block;
Hartnett, Kathleen; Avatara Smith-Carrington; Loree Stark; Sruti Swaminathan; Taylor Brown;
Helstrom, Zoé W.

Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

To Plaintiff’s Counsel regarding deposition protocols:

We are in your receipt of your letters addressing deposition protocols for the upcoming
depositions. We appreciate the concerns and thoughts you have raised and have the following
responses.

Deposition order, location, and virtual attendance: As you know, the Notice of Deposition sets
forth a specific order for depositions. We anticipate that the depositions may well last three
days, and we had intended and been preparing for the specified order. However, if you agree
that B.P.J. will not attend the depositions of Wesley Pepper or Heather Jackson and (since
neither of them is a party) that neither of them will attend each other’s depositions, your
proposed order is acceptable. Accordingly, we agree to begin Wesley Pepper’s deposition on
Wednesday January 19, at 10 am, followed by the deposition of Heather Jackson either later
that day or beginning January 20 at 10am. Thereafter, either on January 20 or January 21, we
will depose B.P.J.

As set forth in the Notice of Deposition, the Bridgeport location is acceptable.

We agree with prior communications regarding the mixed virtual and in-person

approach. There are several reasons for maintaining in-person depositions, including the
potential for technology issues and the inherent limitations that attend any communicative effort
that is remote only. Also, given the current level of understanding of COVID and exposure risk
control, there are reasonable efforts that the parties can take to minimize the potential for
transmission while conducting depositions here. (For example, the confirmed availability of a
sizeable space for depositions coupled with very light in-person attendance is a major factor in
proceeding safely.) More on this is anticipated during the January 4, 2022, call.
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We agree with your approach on expert witness location and asking questions remotely.

COVID protocol:

e We agree that each party will limit in-person attendance to 1-2 counsel.

e While we appreciate and share your concerns regarding COVID and that precautions are
appropriate, we do not agree that daily COVID testing is necessary or practical. That is
not required for any situation in West Virginia and is not normal protocol or required by
any court rule or order. Moreover, it is unclear if immediate rapid testing kits will even be
available in the relevant parts of West Virginia in January given the increasing shortage
of these tests. However, we believe that taking temperatures of any in-person attendee is
appropriate and if someone is experiencing COVID symptoms, then it would be prudent
for that person to get a test (if possible) or attend remotely.

e Masks: West Virginia presently does not have a mask mandate in effect. Nevertheless,
we can agree to wearing masks, but masks acceptable per CDC guidance are
appropriate. (In fact, the CDC’s guidance on which masks to use recommends against N-
95 masks. See https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-
face-coverings.html.) Separately, as we all know, verbal communication is only part of
communication; nonverbal indicators (e.g. facial expressions) do much to round out that
communication. In addition, because hearing issues can affect some participating in or
viewing a deposition, it is important to be able to see people’s lips when they
speak. Finally, as you know, court reporters also generally seek to see the persons face
while they are talking to enable more accurate transcription of the testimony. Therefore,
we respectfully request that those speaking in depositions do so without masks. (Given
the size of the deposition space, any amount of reasonable distancing should be easily
accommodated.)

Order of questioning: Questioning by multiple counsel should be conducted based on the
normal protocol in multiple party litigation, which is a fairly typical situation. We cannot agree
in advance who will ask what or exactly who is entitled to ask what questions. The standard
objection of “asked and answered” and other objections are available, and it seems unlikely that
any party will seek to unnecessarily extend any of these depositions.

Scope of B.P.J.’s questions. First and foremost, Defendants are sensitive to the fact that B.P.J.
is only 11 years old and must be treated with respect and sensitivity, regardless of the subject of
the lawsuit or the subject of the deposition. Defendants also recognize the sensitivity of the
subjects that may come up during the course of B.P.J.’s deposition. Of course we will act
professionally and respectfully, and expect all other counsel to do so as well.

At the same time, Defendants must fulfill their duties to represent their clients’ interests
properly. In this case, Plaintiff’s Amended Complaint presents an as-applied challenge to the
statute and includes many allegations about B.P.J. that are relevant to the as-applied
challenge. Further, B.P.J. appears to have engaged in significant public discussion, and

generally been in the public eye. The parties should be able to agree that any public statements
2
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by B.P.J. or B.P.J.’s family members would be appropriate fare for questions. While
Defendants may not see a need to ask questions about these public statements, an objection to
such questions based on concerns relating to trauma would be surprising given B.P.J.’s
openness and candor evident to this point. Furthermore, it is impossible to commit to not ask
any questions related to the very specific case which Plaintiff has brought and the allegations
made to date. Similarly, we are not able to commit to any specific questioning in
advance. Nevertheless, we are sensitive to your concerns and will keep them in mind during the
questioning. However, it is safe to say that during B.P.J.’s deposition:

e It is unlikely that there will be any need to use pronouns referring to B.P.J.

e It is unlikely that there will be a need to speak B.P.J’s birth certificate name or to present
documents with that name on them.

e [t is unlikely that there will be a need to refer to B.P.J.’s genitalia.

e [t is unlikely that there would be any need to ask B.P.J. about sexual abuse.

e [tis unclear what questions might be asked which might be construed as “undermining”
parents or family members, so this does not seem to be a problem.

e As to the medical records, B.P.J.”s medical records contain many relevant items which
may raise questions that need answers, so we cannot agree that such questions are strictly
off limits. But, as always, you will be free to object to any references during the
deposition if there is a legitimate objection.

e Since B.P.J. is a biological male under the challenged statute and the challenged statute
addressed the question of which team B.P.J. may be on, the request that there be no
reference to this key issue i1s odd. While Defendants’ counsel would not expect to present
this in a harmful way, it goes to the crux of the Plaintiff’s challenge.

Federal Rules of Civil Procedure: This is not particular to this matter and this is a topic that
impacts all parties. When engaged in working out deposition logistics, we have begun a
practice of noting the content of a rule that is too often given short shrift: FRCP

30(c)(2). While this of course applies to these depositions, it is worth noting: “Objections.
An objection at the time of the examination—whether to evidence, to a party's conduct, to
the officer's qualifications, to the manner of taking the deposition, or to any other aspect of
the deposition—must be noted on the record, but the examination still proceeds; the
testimony is taken subject to any objection. An objection must be stated concisely in a
nonargumentative and nonsuggestive manner. A person may instruct a deponent not to
answer only when necessary to preserve a privilege, to enforce a limitation ordered by the
court, or to present a motion under Rule 30(d)(3).” All parties are well-served to refresh our
collective familiarity with this as we move into depositions here.

We look forward to further discussions, in particular on the COVID protocol issue at the
anticipated call on Tuesday.

Thank you.
Dave Tryon
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David C. Tryon*
SPECIAL ASSISTANT TO THE ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

State Capitol Complex

112 California Avenue
Bldg. 6, Room 430
Charleston, WV 25305-0220
Main: (304) 558-2021
Direct: (681) 313-4570

Cell: (440) 503-7877

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Wednesday, December 29, 2021 5:13 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>; Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown®@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Counsel:
| hope that everyone is having a good holiday. We write to follow up to our letter sent on December 20, 2021.

Given the recent, material increase in risk associated with COVID-19 and its variants, we write to ask whether counsel
for Defendants and for Defendant-Intervenor would be amenable to holding all depositions in this case virtually,
including the upcoming depositions for B.P.J. and her parents. This link provides an example of our contemplated
format. https://www.veritext.com/services/veritext-virtual/. This format allows all exhibits to be displayed
electronically (including for the witness to review as they see fit), and we also would be amenable to requiring exhibits
to be sent in hard copy to the defending counsel to arrive the day before the deposition in a sealed envelope (or
otherwise make provision for hard copies to be available to the witness). Further, we would agree that counsel for the
witness may be in the same room as the witness (but everyone else, including court reporter and videographer, would
appear virtually). This format would also allow the witnesses to provide testimony without the need to wear masks.

4
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We look forward to your response, which we would appreciate by Tuesday 1/4, and of course are happy to confer by
phone if useful. We plan to raise this issue with the Court if we are not able to reach an agreement, given the current
severity of the pandemic and the strong preference of our client.

Best,
Katelyn

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Monday, December 20, 2021 5:42 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>

Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Thank you, David.
Counsel, please see the attached.

Best,
Katelyn

From: David C. Tryon <David.C.Tryon@wvago.gov>

Sent: Monday, December 20, 2021 2:09 PM

To: Kang, Katelyn L <kkang@cooley.com>

Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

Counsel:

Attached is a notice of deposition for the three depositions we discussed having the week of January 17. We are
noticing them starting Wednesday the 19" because the 17th is MLK day and we thought it might be more convenient to
start on Wednesday and we expect that three days should be more than adequate. We also determined that given the

5
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travel time from Charleston and wherever Plaintiff’s counsel are staying and given that it is winter and the possible
travel delays we should start at 10 am. We have noticed the depositions in the order of Heather Jackson, B.P.J. and then
Wesley Pepper and tried to estimate the times necessary to complete those depositions. However, the times may
change depending on how long the depositions last. Accordingly, the depositions may continue into Friday. We want to
be flexible to recognize both counsel’s time issues and the deponents time. Please advise if anyone thinks that these
time issues are unrealistic.

Finally, would Plaintiff’s counsel confirm that we do not need to subpoena either Ms. Jackson or Mr. Pepper?
Thank you for your cooperation on this matter.

Respectfully,

Dave Tryon

David C. Tryon*

SPECIAL ASSISTANT TO THE ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

State Capitol Complex

112 California Avenue

Bldg. 6, Room 430

Charleston, WV 25305-0220

Main: (304) 558-2021

Direct: (681) 313-4570

Cell: (440) 503-7877

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
If you are the intended recipient, please be advised that the content of this message is subject to access, review and disclosure by the sender's Email System
Administrator.
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EXRHIBIT B
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From: Kang, Katelyn L
Sent: Monday, January 3, 2022 3:06 PM
To: ‘Roberta Green'; David C. Tryon; Curtis R. A. Capehart; Morgan, Kelly; Hammond, Kristen; Taylor,

Michael; aria.vaughan@usdoj.gov; Doug P. Buffington, Il; fred.westfall@usdoj.gov;
jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M.
Bandy; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia; Susan Deniker
Cc: Reinhardt, Elizabeth F; Veroff, Julie M,; Tara Borelli; Carl Charles; Barr, Andrew D; Joshua Block;
Hartnett, Kathleen; Avatara Smith-Carrington; Loree Stark; Sruti Swaminathan; Taylor Brown;
Helstrom, Zoé W.
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Hi Roberta, thanks for your email. Plaintiff is generally available between noon-3pm ET tomorrow.
Hope everyone had a good holiday.

Best,
Katelyn

From: Roberta Green <rgreen@shumanlaw.com>

Sent: Monday, January 3, 2022 10:29 AM

To: Kang, Katelyn L <kkang@cooley.com>; David C. Tryon <David.C.Tryon@wvago.gov>; Curtis R. A. Capehart
<Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

Hello, Katelyn.

Thank you so much for your email. | wonder if it would make sense to have a conversation so that we could discuss
options in real time (given the rapidly approaching date). | could put together a Zoom for tomorrow afternoon, if that
works for anyone?

Thank you again.

Roberta

Roberta F. Green | Member
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1411 Virginia Street, East, Suite 200 Charleston, WV 25301

P.O. Box 3953, Charleston, WV 25339

Phone: 304.345.1400 | Fax: 304.343.1826 | Email: rgreen@shumanlaw.com
www.shumanlaw.com

CONFIDENTIALITY NOTE: This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the
recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you have received
this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your system. Thank you for
your cooperation.

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Wednesday, December 29, 2021 5:13 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>; Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Counsel:
| hope that everyone is having a good holiday. We write to follow up to our letter sent on December 20, 2021.

Given the recent, material increase in risk associated with COVID-19 and its variants, we write to ask whether counsel
for Defendants and for Defendant-Intervenor would be amenable to holding all depositions in this case virtually,
including the upcoming depositions for B.P.J. and her parents. This link provides an example of our contemplated
format. https://www.veritext.com/services/veritext-virtual/. This format allows all exhibits to be displayed
electronically (including for the witness to review as they see fit), and we also would be amenable to requiring exhibits
to be sent in hard copy to the defending counsel to arrive the day before the deposition in a sealed envelope (or
otherwise make provision for hard copies to be available to the witness). Further, we would agree that counsel for the
witness may be in the same room as the witness (but everyone else, including court reporter and videographer, would
appear virtually). This format would also allow the witnesses to provide testimony without the need to wear masks.

We look forward to your response, which we would appreciate by Tuesday 1/4, and of course are happy to confer by
phone if useful. We plan to raise this issue with the Court if we are not able to reach an agreement, given the current
severity of the pandemic and the strong preference of our client.

Best,
Katelyn

From: Kang, Katelyn L <kkang@cooley.com>
Sent: Monday, December 20, 2021 5:42 PM
To: David C. Tryon <David.C.Tryon@wvago.gov>
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Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Thank you, David.
Counsel, please see the attached.

Best,
Katelyn

From: David C. Tryon <David.C.Tryon@wvago.gov>

Sent: Monday, December 20, 2021 2:09 PM

To: Kang, Katelyn L <kkang@cooley.com>

Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

Counsel:

Attached is a notice of deposition for the three depositions we discussed having the week of January 17. We are
noticing them starting Wednesday the 19" because the 17th is MLK day and we thought it might be more convenient to
start on Wednesday and we expect that three days should be more than adequate. We also determined that given the
travel time from Charleston and wherever Plaintiff’s counsel are staying and given that it is winter and the possible
travel delays we should start at 10 am. We have noticed the depositions in the order of Heather Jackson, B.P.J. and then
Wesley Pepper and tried to estimate the times necessary to complete those depositions. However, the times may
change depending on how long the depositions last. Accordingly, the depositions may continue into Friday. We want to
be flexible to recognize both counsel’s time issues and the deponents time. Please advise if anyone thinks that these
time issues are unrealistic.

Finally, would Plaintiff’s counsel confirm that we do not need to subpoena either Ms. Jackson or Mr. Pepper?
Thank you for your cooperation on this matter.

Respectfully,

Dave Tryon



Case 2:21-cv-00316 Document 169-1 Filed 01/06/22 Page 17 of 28 PagelD #: 2340

David C. Tryon*

SPECIAL ASSISTANT TO THE ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

State Capitol Complex

112 California Avenue

Bldg. 6, Room 430

Charleston, WV 25305-0220

Main: (304) 558-2021

Direct: (681) 313-4570

Cell: (440) 503-7877

*Admitted in Ohio. Practicing under the supervision of West Virginia attorneys.

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
If you are the intended recipient, please be advised that the content of this message is subject to access, review and disclosure by the sender's Email System
Administrator.
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From: Hartnett, Kathleen
Sent: Thursday, January 6, 2022 4:19 PM
To: Curtis R. A. Capehart; Kang, Katelyn L; David C. Tryon; Morgan, Kelly; Hammond, Kristen; Taylor,

Michael; aria.vaughan@usdoj.gov; Doug P. Buffington, Il; fred.westfall@usdoj.gov;
jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M.
Bandy; Roberta Green; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia;
Susan Deniker

Cc: Reinhardt, Elizabeth F; Veroff, Julie M.; Tara Borelli; Carl Charles; Barr, Andrew D; Joshua Block;

Avatara Smith-Carrington; Loree Stark; Sruti Swaminathan; Taylor Brown; Helstrom, Zoé W.
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al,; Civil Action No.: 2:21-CV-00316
Curtis,

Thanks for your message. Our position in our email, and our proposed protective order, do not depart from the nature
of Tuesday’s call. On that call, we reiterated our request for fully virtual depositions, though based on the meet and
confer (and some Defendants’ suggestions) decided that for now we need only resolve the upcoming 3 depositions,
including due to the immediate risks posed by the Omicron surge. On our call, we explained the risks to both
participants and those who are considering traveling. We also heard the various proposals for limiting the number of
people in the room, which we appreciated, but at the end of the day, the State continues to refuse a requirement that
guestioner and witness be masked at all times. Rather, you propose having 2 unmasked people sit apart from each
other at no more than 6 feet distance. We asked you to reconsider this position, but it is now clear you have not. Nor,
at this point, would full masking in the room address the safety issues, which have only escalated from the time of our
December 20 letter (memorializing our December 16 meet and confer) proposing full masking, and our December 29
proposal of virtual depositions. Plaintiff’s counsel also would have to consider traveling from out of state to an in-
person deposition, and those risks, plus those from unmasked participants in the deposition room, lead us to seek relief
from the court for fully virtual depositions.

Nor is the timing of our motion a surprise. We first raised these issues on December 16, memorialized them on
December 20, and followed-up (hearing nothing from any Defendant) on December 29 to request fully virtual
depositions. We asked for Defendants’ positions on our proposal by January 4, we met and conferred for over an hour
on January 4. On that conference, we said that we would check with our client and circle back re whether the State’s
proposal of limited attendance at an in-person deposition, but with questioner and witness unmasked, would be
acceptable. It is not acceptable to us, given the health risks posed. We also asked if you would change your position re
masking, but you have not. We told you that we would email everyone before filing a motion for protective order,
indicating that we expected to file one absent a change in the State’s position.

Finally, on the issue of hard copy exhibits, as | responded to Roberta and Susan, we were seeking to accommodate the
concern expressed by some Defendants that they might not be able to access virtual exhibits, but are happy to remove

that accommodation and will do so.

We will file our motion, because it contains the background and authorities supporting our requested relief. We are
happy to have a call to the magistrate once we file our motion.

We will separately address the issue of deposition scope and other issues raised in your email.

Thanks,
Kathleen
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Kathleen R. Hartnett

Cooley LLP

3 Embarcadero Center, 20th Floor

San Francisco, CA 94111-4004

+1 415 693 2071 office

+1 415 693 2222 fax

+1 202 368 5916 mobile
khartnett@cooley.com
www.cooley.com/people/kathleen-hartnett
Pronouns: she, her, hers

From: Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>

Sent: Thursday, January 6, 2022 7:29 AM

To: Kang, Katelyn L <kkang@cooley.com>; David C. Tryon <David.C.Tryon@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown®@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]
Katelyn,

Thank you for yesterday’s email. Had we been aware of the notably short time frame you all were considering vis-a-vis
filing the motion mentioned, we would have undertaken a revising of priorities (as evaluating your request was one of
many things on our plate with numerous other pressing deadlines). Given the 10:00 a.m. deadline (which | have now
eclipsed briefly), we will try to be as comprehensive as time allows.

First, it appears from the first paragraph of your email that it is Plaintiff’s position that there is no way to do depositions
in this matter other than wholly virtually. This seems to depart from the nature of Tuesday’s call, much of which focused
on finding conditions amenable to all for in-person deposition. (Indeed, a latter paragraph from yesterday’s email
gueries whether the State has revised its stance on agreeing to all-masked in-person deposition.) It seemed that we
were very close on that, with both sides asking the other to consider some final proposed alternative accommodations:
Plaintiff asking whether the State could agree to everyone being masked to do in-person depos; the State asking
whether Plaintiff’s exposure concerns would be ameliorated by the size of depo room, distancing, minimal persons in
room (4-6), possibly physical barriers, and everyone other than deponent and questioner in masks. (As any mention of
these are absent from yesterday’s emails, we must presume that they were discussed and rebuffed. If you could let us
know whether that presumption is accurate, it would be appreciated.)

If the Plaintiff’s final position is that no in-person depositions should proceed here, that is an unfortunate turn and is not
something to which the State can agree.

However, if Plaintiff’s last concern standing in the way of in-person depositions (as appeared to be the case with

Tuesday’s discussion) is the exposure risk associated with 2 persons (deponent and questioner) unmasked, we feel that
the additional factors attendant to these depositions (room size, distancing, etc.) are appropriate measures to minimize
any risk while preserving full benefit of a deposition to a party’s ability to properly defend its position. We all know that

2
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depositions are more effective in-person because the deposing party can monitor a person’s facial and body
expressions, develop a deposition rapport, and also be aware and mindful of verbal and non-verbal communications
from others in the room. It also facilitates handling of exhibits, confidential communications between counsel when
needed, and other communications between different parties’ counsels, which sometimes need occur outside of a
deponent’s presence. As related yesterday, the facility designated for the depositions will have a conference room
which has 1,600+ square feet that only need to occupied by 4-6 people, minimizing common air concerns and leaving
significant space for social distancing. While current CDC guidelines recommend at least 3 feet, the space would easily
accommodate 6, 8, or even more feet of separation between the questioner and the deponent. It is our understanding
that Plaintiff and Plaintiff’s parents (the other deponents) have frequent interactions with the public in school and in the
parents’ occupations, an in-person deposition under these conditions seems reasonable. In fact, the ability for Plaintiff
to see the face of the person asking questions (i.e. me being a generally friendly person by default) would hopefully be a
means of trying to help a child relax in a very unusual, uncomfortable situation, which we have understood from prior
communications should be a front-of-mind concern in Plaintiff’s depo.

The ability to fully communicate is based on much more than a sterile question and answer. As Plaintiff’s case is one of
constitutional import, it is important that all parties, including the State, be provided with a full and fair opportunity in
discovery. That is all we are trying to preserve while being very aware and understanding of COVID-related concerns.

Also, relative to the intent stated in yesterday’s email to require all exhibits in hard copy in advance of any deposition,
the State has found that an unnecessary measure, even when having no option other than a virtual deposition during
the early days of the pandemic, and not in keeping with standard discovery practices. Consequently, the State would
oppose such request.

As a final point, while we appreciate that there has been movement on these logistical concerns both ways, the State
(not speaking for defendants generally but as the defendant pressing discovery forward generally) has made many
efforts to be mindful, be accommodating, and be flexible based on Plaintiff’s positions and concerns here. These
depositions were first requested to proceed in mid-December; this was refused with explanation that deponents were
not available and could not be available until January with the seeming belief that there was still ample time to
accomplish all discovery. The State had no real option choice but to accede to this unilateral removal of a month from
the deposition calendar. Although Plaintiff filed this case in Charleston rather than closer federal courts, the State did
not insist on Plaintiff and parents traveling two hours to Charleston for depositions so as to not overly impact Plaintiff
and family and so offered to hold the depositions where they live. The State agreed to accommodate Plaintiff’s out-of-
town counsel by agreeing to allow them to attend via Zoom or similar means. Then, more recently, the noticed order of
depositions was said to be unworkable during the agreed deposition period, the explanation being parental

schedules. The State agreed to this change, as well. All parties then spent significant time (perhaps hours) addressing
your concerns about permissible or sensitive topics that the State or any defendant should avoid asking in Plaintiff’s
deposition. The defendants were asked to commit to not ask certain questions. This is highly unusual, even totally
unprecedented in our experience. Nevertheless, we expressed that we sincerely understood this is an 11 year-old and
would handle things accordingly, and the State tried to do our very best -- as did the other parties — to resolve concerns
on this issue. Now, we are down to restrictions on the methodology of depositions. We all understand the concerns
about COVID — some very acutely — but that reality prevailed before this lawsuit was brought and all defendants have
the right to fully, properly, effectively conduct discovery while appropriately addressing the (now-familiar) potential for
exposure/transmission. The measures discussed to date appear reasonable for these matters, and we remain
committed to exploring more alternatives moving forward.

As we understand it presently, your side will not proceed in any way other than full-virtual, remote depositions and
intend to file a motion for a protective order. The State believes that this is not warranted by the conditions that are
available here to allow some version of in-person depositions to occur on the scheduled dates. However, if we are truly
at an impasse, we suggest placing a call to the Magistrate’s office to seek advice quickly on how to proceed before any
motion is filed, as such filing will significantly delay the discovery in this case (and the discovery phase is rapidly slipping
away). In fact, a quick conference call with the Magistrate would be far more efficient and provide needed direction,
again assuming that Plaintiff is now entertaining no options other than full-virtual, remote depositions.

3
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Please feel free to call to discuss anytime, especially if we have misapprehended your position and intent moving
forward. You can reach me via cell (304-206-5219) as we are uncertain whether the office will be open all day due to
impending snow event.

Best regards,
Curtis

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Wednesday, January 5, 2022 6:29 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>; Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Counsel,

Thank you for the call yesterday. As we explained in our December 29 email and reiterated yesterday, we will need to
seek relief from the Court re deposition format absent an agreement to proceed by wholly virtual deposition. Given the
timing of the depositions, and that we made our request a week ago and fully conferred yesterday but have apparently
reached impasse, we intend to file our motion for protective order tomorrow (Thursday) morning.

Our email of December 29 proposed holding all depositions virtually, but given that the three upcoming depositions are
the only ones currently noticed, our motion will be formally limited to those depositions. However, we will note in our
motion Plaintiff’s willingness to hold all depositions virtually and that we expect to file a similar motion for later
depositions if we are unable to reach agreement to proceed virtually on those. Our motion will request that the
protective order include a requirement that the only people admitted in the room with the deponent be one defending
counsel (and, in BPJ’s case, one parent), and that all exhibits are to be provided in hard copy prior to the deposition. No
masks would be worn by the witnesses.

Yesterday, the State said it would provide an update regarding whether it would agree to in-person depositions where
all attendees are wearing masks at all times. To date, the State has not agreed to this, but please let us know if that has
changed.

It is our understanding that the Harrison County defendants and WVSSAC do not oppose the relief requested by Plaintiff;
that the State Board defendants and intervenor-defendant are deferring to the position of the State as primary
questioner; and that the State opposes the requested relief. If these understandings are not correct, please let us know
by 10 AM EST tomorrow, so that we can ensure we accurately state your position in our filing.

Thanks,
Katelyn
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From: David C. Tryon <David.C.Tryon@wvago.gov>

Sent: Monday, January 3, 2022 6:08 PM

To: Kang, Katelyn L <kkang@cooley.com>; Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

To Plaintiff’s Counsel regarding deposition protocols:

We are in your receipt of your letters addressing deposition protocols for the upcoming
depositions. We appreciate the concerns and thoughts you have raised and have the following
responses.

Deposition order, location, and virtual attendance: As you know, the Notice of Deposition sets
forth a specific order for depositions. We anticipate that the depositions may well last three
days, and we had intended and been preparing for the specified order. However, if you agree
that B.P.J. will not attend the depositions of Wesley Pepper or Heather Jackson and (since
neither of them is a party) that neither of them will attend each other’s depositions, your
proposed order is acceptable. Accordingly, we agree to begin Wesley Pepper’s deposition on
Wednesday January 19, at 10 am, followed by the deposition of Heather Jackson either later
that day or beginning January 20 at 10am. Thereafter, either on January 20 or January 21, we
will depose B.P.J.

As set forth in the Notice of Deposition, the Bridgeport location is acceptable.

We agree with prior communications regarding the mixed virtual and in-person

approach. There are several reasons for maintaining in-person depositions, including the
potential for technology issues and the inherent limitations that attend any communicative effort
that is remote only. Also, given the current level of understanding of COVID and exposure risk
control, there are reasonable efforts that the parties can take to minimize the potential for
transmission while conducting depositions here. (For example, the confirmed availability of a
sizeable space for depositions coupled with very light in-person attendance is a major factor in
proceeding safely.) More on this is anticipated during the January 4, 2022, call.
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We agree with your approach on expert witness location and asking questions remotely.

COVID protocol:

e We agree that each party will limit in-person attendance to 1-2 counsel.

e While we appreciate and share your concerns regarding COVID and that precautions are
appropriate, we do not agree that daily COVID testing is necessary or practical. That is
not required for any situation in West Virginia and is not normal protocol or required by
any court rule or order. Moreover, it is unclear if immediate rapid testing kits will even be
available in the relevant parts of West Virginia in January given the increasing shortage
of these tests. However, we believe that taking temperatures of any in-person attendee is
appropriate and if someone is experiencing COVID symptoms, then it would be prudent
for that person to get a test (if possible) or attend remotely.

e Masks: West Virginia presently does not have a mask mandate in effect. Nevertheless,
we can agree to wearing masks, but masks acceptable per CDC guidance are
appropriate. (In fact, the CDC’s guidance on which masks to use recommends against N-
95 masks. See https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-
face-coverings.html.) Separately, as we all know, verbal communication is only part of
communication; nonverbal indicators (e.g. facial expressions) do much to round out that
communication. In addition, because hearing issues can affect some participating in or
viewing a deposition, it is important to be able to see people’s lips when they
speak. Finally, as you know, court reporters also generally seek to see the persons face
while they are talking to enable more accurate transcription of the testimony. Therefore,
we respectfully request that those speaking in depositions do so without masks. (Given
the size of the deposition space, any amount of reasonable distancing should be easily
accommodated.)

Order of questioning: Questioning by multiple counsel should be conducted based on the
normal protocol in multiple party litigation, which is a fairly typical situation. We cannot agree
in advance who will ask what or exactly who is entitled to ask what questions. The standard
objection of “asked and answered” and other objections are available, and it seems unlikely that
any party will seek to unnecessarily extend any of these depositions.

Scope of B.P.J.’s questions. First and foremost, Defendants are sensitive to the fact that B.P.J.
is only 11 years old and must be treated with respect and sensitivity, regardless of the subject of
the lawsuit or the subject of the deposition. Defendants also recognize the sensitivity of the
subjects that may come up during the course of B.P.J.’s deposition. Of course we will act
professionally and respectfully, and expect all other counsel to do so as well.

At the same time, Defendants must fulfill their duties to represent their clients’ interests
properly. In this case, Plaintiff’s Amended Complaint presents an as-applied challenge to the
statute and includes many allegations about B.P.J. that are relevant to the as-applied

challenge. Further, B.P.J. appears to have engaged in significant public discussion, and
generally been in the public eye. The parties should be able to agree that any public statements

6
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by B.P.J. or B.P.J.’s family members would be appropriate fare for questions. While
Defendants may not see a need to ask questions about these public statements, an objection to
such questions based on concerns relating to trauma would be surprising given B.P.J.’s
openness and candor evident to this point. Furthermore, it is impossible to commit to not ask
any questions related to the very specific case which Plaintiff has brought and the allegations
made to date. Similarly, we are not able to commit to any specific questioning in

advance. Nevertheless, we are sensitive to your concerns and will keep them in mind during the
questioning. However, it is safe to say that during B.P.J.’s deposition:

e It is unlikely that there will be any need to use pronouns referring to B.P.J.

e [t is unlikely that there will be a need to speak B.P.J’s birth certificate name or to present
documents with that name on them.

e [t is unlikely that there will be a need to refer to B.P.J.’s genitalia.

e [t is unlikely that there would be any need to ask B.P.J. about sexual abuse.

e [t is unclear what questions might be asked which might be construed as “undermining”
parents or family members, so this does not seem to be a problem.

e As to the medical records, B.P.J.’s medical records contain many relevant items which
may raise questions that need answers, so we cannot agree that such questions are strictly
off limits. But, as always, you will be free to object to any references during the
deposition if there is a legitimate objection.

e Since B.P.J. is a biological male under the challenged statute and the challenged statute
addressed the question of which team B.P.J. may be on, the request that there be no
reference to this key issue is odd. While Defendants’ counsel would not expect to present
this in a harmful way, it goes to the crux of the Plaintiff’s challenge.

Federal Rules of Civil Procedure: This is not particular to this matter and this is a topic that

impacts all parties. When engaged in working out deposition logistics, we have begun a

practice of noting the content of a rule that is too often given short shrift: FRCP

30(c)(2). While this of course applies to these depositions, it is worth noting: “Objections.

An objection at the time of the examination—whether to evidence, to a party's conduct, to

the officer's qualifications, to the manner of taking the deposition, or to any other aspect of

the deposition—must be noted on the record, but the examination still proceeds; the

testimony is taken subject to any objection. An objection must be stated concisely in a

nonargumentative and nonsuggestive manner. A person may instruct a deponent not to

answer only when necessary to preserve a privilege, to enforce a limitation ordered by the
court, or to present a motion under Rule 30(d)(3).” All parties are well-served to refresh our
collective familiarity with this as we move into depositions here.

We look forward to further discussions, in particular on the COVID protocol issue at the
anticipated call on Tuesday.

Thank you.
Dave Tryon
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David C. Tryon*
SPECIAL ASSISTANT TO THE ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

State Capitol Complex

112 California Avenue
Bldg. 6, Room 430
Charleston, WV 25305-0220
Main: (304) 558-2021
Direct: (681) 313-4570

Cell: (440) 503-7877

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Wednesday, December 29, 2021 5:13 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>; Curtis R. A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly
<kmorgan@baileywyant.com>; Hammond, Kristen <khammond@baileywyant.com>; Taylor, Michael
<mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P. Buffington, Il <Doug.P.Buffington@wvago.gov>;
fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov; bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly
M. Bandy <kbandy@shumanlaw.com>; Roberta Green <rgreen@shumanlaw.com>;
jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia <tfox@baileywyant.com>; Susan Deniker
<Susan.Deniker@steptoe-johnson.com>

Cc: Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli
<Tborelli@lambdalegal.org>; Carl Charles <CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua
Block <jblock@aclu.org>; Hartnett, Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington
<asmithcarrington@lambdalegal.org>; Loree Stark <LStark@acluwv.org>; Sruti Swaminathan
<SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>; Helstrom, Zoé W. <zhelstrom@cooley.com>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Counsel:
| hope that everyone is having a good holiday. We write to follow up to our letter sent on December 20, 2021.

Given the recent, material increase in risk associated with COVID-19 and its variants, we write to ask whether counsel
for Defendants and for Defendant-Intervenor would be amenable to holding all depositions in this case virtually,
including the upcoming depositions for B.P.J. and her parents. This link provides an example of our contemplated
format. https://www.veritext.com/services/veritext-virtual/. This format allows all exhibits to be displayed
electronically (including for the witness to review as they see fit), and we also would be amenable to requiring exhibits
to be sent in hard copy to the defending counsel to arrive the day before the deposition in a sealed envelope (or
otherwise make provision for hard copies to be available to the witness). Further, we would agree that counsel for the
witness may be in the same room as the witness (but everyone else, including court reporter and videographer, would
appear virtually). This format would also allow the witnesses to provide testimony without the need to wear masks.
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We look forward to your response, which we would appreciate by Tuesday 1/4, and of course are happy to confer by
phone if useful. We plan to raise this issue with the Court if we are not able to reach an agreement, given the current
severity of the pandemic and the strong preference of our client.

Best,
Katelyn

From: Kang, Katelyn L <kkang@cooley.com>

Sent: Monday, December 20, 2021 5:42 PM

To: David C. Tryon <David.C.Tryon@wvago.gov>

Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

Thank you, David.
Counsel, please see the attached.

Best,
Katelyn

From: David C. Tryon <David.C.Tryon@wvago.gov>

Sent: Monday, December 20, 2021 2:09 PM

To: Kang, Katelyn L <kkang@cooley.com>

Cc: Susan Deniker <Susan.Deniker@steptoe-johnson.com>; Reinhardt, Elizabeth F <ereinhardt@cooley.com>; Curtis R.
A. Capehart <Curtis.R.A.Capehart@wvago.gov>; Morgan, Kelly <kmorgan@baileywyant.com>; Hammond, Kristen
<khammond@baileywyant.com>; Taylor, Michael <mtaylor@baileywyant.com>; aria.vaughan@usdoj.gov; Doug P.
Buffington, Il <Doug.P.Buffington@wvago.gov>; fred.westfall@usdoj.gov; jennifer.mankins@usdoj.gov;
bsteelelawoffice@gmail.com; Tducar@azlawyers.com; Kimberly M. Bandy <kbandy@shumanlaw.com>; Roberta Green
<rgreen@shumanlaw.com>; jscruggs@alliancedefendingfreedom.org; cholcomb@adflegal.org; Fox, Laticia
<tfox@baileywyant.com>; Veroff, Julie M. <jveroff@cooley.com>; Tara Borelli <Tborelli@lambdalegal.org>; Carl Charles
<CCharles@lambdalegal.org>; Barr, Andrew D <abarr@cooley.com>; Joshua Block <jblock@aclu.org>; Hartnett,
Kathleen <khartnett@cooley.com>; Avatara Smith-Carrington <asmithcarrington@lambdalegal.org>; Loree Stark
<LStark@acluwv.org>; Sruti Swaminathan <SSwaminathan@lambdalegal.org>; Taylor Brown <TBrown@aclu.org>
Subject: RE: B.P.J. v. West Virginia State Board of Education, et al.; Civil Action No.: 2:21-CV-00316

[External]

Counsel:

Attached is a notice of deposition for the three depositions we discussed having the week of January 17. We are
noticing them starting Wednesday the 19" because the 17th is MLK day and we thought it might be more convenient to
start on Wednesday and we expect that three days should be more than adequate. We also determined that given the
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travel time from Charleston and wherever Plaintiff’s counsel are staying and given that it is winter and the possible
travel delays we should start at 10 am. We have noticed the depositions in the order of Heather Jackson, B.P.J. and then
Wesley Pepper and tried to estimate the times necessary to complete those depositions. However, the times may
change depending on how long the depositions last. Accordingly, the depositions may continue into Friday. We want to
be flexible to recognize both counsel’s time issues and the deponents time. Please advise if anyone thinks that these
time issues are unrealistic.

Finally, would Plaintiff’s counsel confirm that we do not need to subpoena either Ms. Jackson or Mr. Pepper?
Thank you for your cooperation on this matter.

Respectfully,

Dave Tryon

David C. Tryon*

SPECIAL ASSISTANT TO THE ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

State Capitol Complex

112 California Avenue

Bldg. 6, Room 430

Charleston, WV 25305-0220

Main: (304) 558-2021

Direct: (681) 313-4570

Cell: (440) 503-7877

*Admitted in Ohio. Practicing under the supervision of West Virginia attorneys.

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
If you are the intended recipient, please be advised that the content of this message is subject to access, review and disclosure by the sender's Email System
Administrator.

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
If you are the intended recipient, please be advised that the content of this message is subject to access, review and disclosure by the sender's Email System
Administrator.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

B.P.J. by her next friend and mother, HEATHER
JACKSON,
Plaintiff,
V.

WEST VIRGINIA STATE BOARD OF
EDUCATION, HARRISON COUNTY BOARD
OF EDUCATION, WEST  VIRGINIA
SECONDARY SCHOOL ACTIVITIES
COMMISSION, W. CLAYTON BURCH in his
official capacity as State Superintendent, DORA
STUTLER in her official capacity as Harrison
County Superintendent, and THE STATE OF
WEST VIRGINIA,

Defendants,

and

LAINEY ARMISTEAD,

Defendant-Intervenor.

Civil Action No. 2:21-cv-00316
Hon. Joseph R. Goodwin
[Proposed] Order Granting Protective

Order Regarding Virtual Depositions In
Light Of COVID-19 Pandemic

[PROPOSED] ORDER GRANTING PROTECTIVE ORDER REGARDING VIRTUAL
DEPOSITIONS IN LIGHT OF COVID-19 PANDEMIC

Plaintiff B.P.J. by her next friend and mother, Heather Jackson, through counsel, filed a

Motion for Protective Order Regarding Virtual Depositions in Light of COVID-19 Pandemic on

January 6, 2022 (“Motion”) in the above-captioned matter. After considering the moving papers,

the Court concludes that the ongoing COVID-19 pandemic constitutes good cause to require the

depositions of Plaintiff, Plaintiff’s mother, and Plaintiff’s father to proceed virtually, and that

Defendants will not be prejudiced by such format. Accordingly, Plaintiff’s Motion for Protective

Order Regarding Virtual Depositions in Light of COVID-19 Pandemic is GRANTED.
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NOW, THEREFORE, IT IS HEREBY ORDERED:

1.

The upcoming depositions of Plaintiff B.P.J., her mother, and her father noticed for
January 19, 20, and 21, 2022, shall proceed virtually via videoconference and a remote
court reporting service;

All individuals shall appear remotely, with the exception that one (1) defending counsel
is permitted to be in the room with the witness, and during the deposition of Plaintiff

B.P.J., one of B.P.J.’s parents is also permitted to be in the room.

ORDERED: , 2022

/s/
United States District Judge
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