IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
MAXWELL KADEL, et al.,
Plaintiffs,
V. Case No. 1:19-cv-00272-LCB-LPA

DALE FOLWELL, in his official capacity as
State Treasurer of North Carolina, ef al.,

Defendants.

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO EXCLUDE EXPERT TESTIMONY OF DR. PETER ROBIE
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Now come Plaintiffs, by and through their counsel, and respectfully submit this
Memorandum of Law in support of their Motion to Exclude the expert testimony of Dr.
Peter Robie.

I. NATURE OF THE CASE AND FACTUAL BACKGROUND

Plaintiffs are current or former participants in the North Carolina State Health Plan
for Teachers and State Employees (“State Health Plan”). As part of compensation for
employment, the State of North Carolina (“State”) provides health coverage to employees
and their dependents through the State Health Plan. Some employees and their dependents,
however, receive less compensation than others: those denied coverage for the
gender-affirming care that transgender people require. The State Health Plan contains
sweeping exclusions of such care, while covering the same kinds of treatments for
cisgender employees who require them for other reasons. Defendants thus deny equal
treatment to employees who are transgender or have transgender dependents, and harm
transgender family members who depend on employees for health care coverage.

II. PROCEDURAL BACKGROUND

Pursuant to the Parties’ Rule 26(f) Joint Report, adopted by this Court on August
13, 2020, Plaintiffs identified and disclosed expert reports for Dr. George R. Brown and
Dr. Loren S. Schechter. On May 1, 2021, Defendants Dale Folwell, Dee Jones, and the
State Health Plan (collectively, “Health Plan Defendants™) identified and disclosed reports
from the following experts: Dr. Paul R. McHugh, Dr. Paul W. Hruz, Dr. Stephen B. Levine,

and Dr. Patrick W. Lappert. In addition, the Health Plan Defendants identified Defendant
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Folwell, Defendant Jones, and Dr. Peter W. Robie as experts, but, as permitted by Rule
26(a)(2), they did not disclose any reports.! Subsequently, Plaintiffs identified and
disclosed expert rebuttal reports for Dr. Randi Ettner, Dr. Dan Karasic, and Dr. Johanna
Olson-Kennedy.

The Health Plan Defendants identified Dr. Robie to provide expert testimony on the
following issues: (1) “the Board[] [of Trustees’] consideration of requests that the Plan
eliminate the current coverage exclusion for gender transition surgery and related hormone
treatment”; (2) “the medical knowledge he has shared with other Board members”; and (3)
Dr. Robie’s opinion that, “in order to provide diagnostic and medical treatment that meets
a professional standard of care, primary care physicians must know the chromosomal sex
of patients.”?> Disclosure of Expert Witnesses Who Do Not Provide a Written Report
Pursuant to Fed. R. Civ. P. 26(a)(2) by Defs. Dale Folwell, Dee Jones, and the North
Carolina State Health Plan for Teachers and State Employees 6, May 1, 2021.

Plaintiffs now move to exclude Dr. Robie’s opinions and testimony under Daubert
v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), and its progeny, because Dr. Robie is

not qualified to opine about gender dysphoria or its treatment, and his opinions and

! Defendant North Carolina Department of Public Safety also identified and disclosed an
expert report, but those disclosures are not subject to Plaintiffs’ Motion.

2 A true and accurate copy of the May 1, 2021 Disclosure of Expert Witnesses Who Do
Not Provide a Written Report Pursuant to Fed. R. Civ. P. 26(A)(2) by Defendants Dale
Folwell, Dee Jones, and the North Carolina State Health Plan for Teachers and State
Employees (“State Health Plan Disclosures”™) is attached as Exhibit A to the Declaration of
Deepika Ravi.
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testimony are neither relevant nor reliable. His opinions and testimony are likewise
inadmissible because any probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, waste of time, undue delay, and needless
presentation of cumulative evidence. Fed. R. Evid. 403.

III. STATEMENT OF THE QUESTION PRESENTED

Whether the testimony of Defendants’ expert Dr. Peter Robie should be excluded
because it is irrelevant, unreliable, and he is unqualified to offer it in accordance with
Daubert and the applicable Federal Rules of Evidence.

IV. SUMMARY OF THE ARGUMENT

This Court should disqualify Dr. Robie as an expert for a number of reasons.

First, Dr. Robie is not qualified to provide the opinions identified in his disclosure
and deposition. Dr. Robie, who practices internal medicine, admits he is not an expert in
the diagnosis or treatment of gender dysphoria and has no other relevant experience with
diagnosis or treatment of gender dysphoria. Further, although Dr. Robie testified during
his deposition regarding the alleged cost of providing gender-confirming care, Dr. Robie
admits he is not an expert in the cost of treatment for gender dysphoria. Dr. Robie testified
regarding his friendship with Defendant Folwell, yet Dr. Robie’s personal relationship with
Defendant Folwell does not make him an expert on any matter at issue in this lawsuit.
Robie Dep. 18:18-19:7 (testifying that Dr. Robie and Defendant Folwell have “been

friends since the 1980s,” since Defendant Folwell became Dr. Robie’s patient).
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Second, his opinions are not relevant to the issues to be addressed by this Court.
Although Dr. Robie has been designated to testify to the medical knowledge he has shared
with other members of the Board of Trustees (the “Board”) for the State Health Plan, Dr.
Robie testified that the medical knowledge he has shared with the Board pertains to issues
wholly unrelated to those before the Court—for example, coverage of continuous glucose
monitors for diabetic patients and biological agents for cancer treatment.

Third, even if he were deemed a qualified expert with relevant opinions—and Dr.
Robie is not—his opinions are not based on scientific, technical, or other specialized
knowledge. Instead, they are based on his own ipse dixit and amount to no more than Dr.
Robie’s pure speculation. Dr. Robie admits that he has never taught on the subject of
gender dysphoria and has never conducted research or been published on this subject. And,
despite his forty-five years as a medical practitioner, Dr. Robie testified that only four of
his patients—all adults—have identified as transgender, to his knowledge.

As Dr. Robie is not qualified to render the proffered opinions, they are neither
relevant nor reliable pursuant to the standards set forth in Daubert and its progeny. When
viewed in the context of Federal Rule of Evidence 403, any probative value of the opinions
is substantially outweighed by the danger of unfair prejudice, confusion of issues, waste of
time, undue delay, and needless presentation of cumulative evidence and this Court should

exclude them.
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V. ARGUMENT

Dr. Robie’s purported expert testimony should be excluded because it does not
meet any of the indicia for admissibility under Daubert and the Federal Rules of
Evidence.

A. Legal Standard

Federal Rule of Evidence 702 places “a special gatekeeping obligation” on a trial
court to ensure that an expert’s testimony is “relevant to the task at hand” and “rests on a
reliable foundation.” Sardis v. Overhead Door Corp., 10 F.4th 268, 281 (4th Cir. 2021)
(quoting Nease v. Ford Motor Co., 848 F.3d 219, 229-30 (4th Cir. 2017)); Daubert, 509
U.S. at 597; see Fed. R. Evid. 702, Advisory Comm. Notes (2000 Amendments)
(amendment “affirms the trial court’s role as gatekeeper,” and that “all types of expert
testimony present questions of admissibility for the trial court in deciding whether the
evidence is reliable and helpful”). The party offering the expert—here, the Health Plan
Defendants—carries the burden of establishing the admissibility of an expert’s testimony
by a preponderance of the evidence. Cooper v. Smith & Nephew, Inc., 259 F.3d 194, 199
(4th Cir. 2001).

The trial court’s initial step is to determine whether the proposed expert is qualified
to render the proffered opinion. In doing so, a trial court considers an expert’s professional
qualifications and the expert’s “full range of experience and training.” Belk, Inc. v. Meyer
Corp., U.S., 679 F.3d 146, 162 (4th Cir. 2012), as amended (May 9, 2012) (quoting United

States v. Pansier, 576 F.3d 726, 737 (7th Cir. 2009)). If the purported expert lacks the
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knowledge, skill, experience, training, or education on the issue for which the opinion is
proffered, the trial court must exclude the expert. See, e.g., Thomas J. Kline, Inc. v.
Lorillard, Inc., 878 F.2d 791, 799 (4th Cir. 1989).

Even if the expert is deemed qualified, the trial court must consider the relevancy
of the expert’s testimony, as it is “a precondition to admissibility.” Sardis, 10 F.4th at 282
(quoting Daubert, 509 U.S. at 592). To be relevant, the testimony must have “a valid
scientific connection to the pertinent inquiry.” Sardis, 10 F.4th at 281 (quoting Belville v.
Ford Motor Co., 919 F.3d 224, 232 (4th Cir. 2019)) (“Simply put, if an opinion is not
relevant to a fact at issue, Daubert requires that it be excluded.”).

Finally, if deemed relevant, the trial court will inquire if the opinion is based on a
reliable foundation, which focuses on “the principles and methodology” employed by the
expert to assess whether it is “based on scientific, technical, or other specialized knowledge
and not on belief or speculation.” Sardis, 10 F.4th at 281 (first quoting Daubert, 509 U.S.
at 594-95; and then quoting Oglesby v. Gen. Motors Corp., 190 F.3d 244, 250 (4th Cir.
1999)). When evaluating whether an expert’s methodology is reliable, a court considers,
among other things:

(1) whether the expert’s theory or technique can be (and has been) tested; (2)

whether the theory or technique has been subjected to peer review and

publication; (3) the known or potential rate of error inherent in the expert’s
theory or technique; and (4) whether the expert’s methodology is generally
accepted in his field of expertise.

Sardis, 10 F.4th at 281 (quotation marks omitted) (quoting Nease, 848 F.3d at 229); see

also Kumho Tire Co., v. Carmichael, 526 U.S. 137, 149—-150 (1999); Daubert, 509 U.S. at
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593-94. While trial courts have “broad latitude” to determine reliability, Sardis, 10 F.4th
at 281 (quoting Nease, 848 F.3d at 299), they still must engage in the gatekeeping process
and not simply “delegate the issue to the jury.” Sardis, 10 F.4th at 281. Even rigorous
cross-examination is not a substitute for this Court’s gatekeeping role. See Nease, 848 F.3d
at 231.

In certain situations, when an expert relies upon his experience and training, and not
a specific methodology, a modified analysis applies. See Freeman v. Case Corp., 118 F.3d
1011, 1016 n.6 (4th Cir. 1997). When addressing an expert whose methodology is
grounded in experience, courts use three factors: “1) how the expert’s experience leads to
the conclusion reached; 2) why that experience is a sufficient basis for the opinion; and 3)
how that experience is reliably applied to the facts of the case.” SAS Inst., Inc. v. World
Programming Ltd., 125 F. Supp. 3d 579, 589 (E.D.N.C. 2015) (citing SMD Software v.
EMove, Inc., 945 F. Supp. 2d 628, 644 (E.D.N.C. 2013)); see also Nat’l Ass’n for Rational
Sexual Offense L. v. Stein, No. 1:17-CV-53, 2021 WL 736375, at *3 (M.D.N.C. Feb. 25,
2021).

Finally, because “[e]xpert evidence can be both powerful and quite misleading
because of the difficulty in evaluating it. .. the judge in weighing possible prejudice
against probative force under Rule 403 . . . exercises more control over experts than over
lay witnesses.” Daubert, 509 U.S. at 595 (emphasis added) (quoting Jack B. Weinstein,
Rule 702 of the Federal Rules of Evidence Is Sound; It Should Not Be Amended, 138 F.R.D.

631, 632 (1991)). As such, “the importance of [the] gatekeeping function cannot be
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overstated.” Sardis, 10 F.4th at 283 (alteration in original) (quoting United States v. Barton,
909 F.3d 1323, 1331 (11th Cir. 2018)).

B. Dr. Robie Is Not Qualified To Offer an Expert Opinion on Any Issue in
This Case.

In order to render expert testimony, the witness must possess the requisite
“knowledge, skill, experience, training, or education” that would assist the trier of fact.
Kopf'v. Skyrm, 993 F.2d 374, 377 (4th Cir. 1993) (quoting Fed. R. Evid. 702); Wright v.
United States, 280 F. Supp. 2d 472,478 (M.D.N.C. 2003) (“A witness may testify as to his
specialized knowledge so long as he is qualified as an expert based on any combination of
knowledge, skill, experience, training, or education.”). If not qualified, the expert’s
testimony is unreliable. Reliastar Life Ins. Co. v. Laschkewitsch, No. 5:13-CV-210-BO,
2014 WL 1430729, at *1 (E.D.N.C. Apr. 14, 2014).

Dr. Robie lacks the knowledge, skill, experience, training, or education necessary
to qualify him as an expert. Dr. Robie practices internal medicine and has no other board
certifications, specializations, or areas of practice. Robie Dep. 9:21-10:2; 11:6-11.% Dr.
Robie acknowledged in his testimony that he is not an expert in the diagnosis or treatment
of gender dysphoria, nor has he ever treated a patient for gender dysphoria. Robie Dep.
11:12-23. Moreover, Dr. Robie testified that he is not familiar with the Endocrine
Society’s Clinical Practice Guidelines on Treatment of Gender Dysphoria or Gender

Incongruent Persons. Robie Dep. 33:23-34:1. Nor does Dr. Robie have a position on the

3 A true and accurate copy of transcript excerpts of the deposition of Dr. Robie (“Robie
Dep.”) is attached as Exhibit B to the Declaration of Deepika Ravi.

8
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validity of the World Professional Association for Transgender Health Standards of Care
for Treatment of Gender Identification Disorder (“WPATH Standards of Care”), Robie
Dep. 33:3—10, which are authoritative standards of care for treatment of gender dysphoria.
See, e.g., Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 595 (4th Cir. 2020), as
amended (Aug. 28, 2020) (the WPATH Standards of Care “have been recognized by
various courts, including this one, as the authoritative standards of care”). And, when
asked if he is “familiar with the DSM 5, the diagnostic and statistical manual of mental
disorders definitions,” Dr. Robie simply responded, “No.” Robie Dep. 33:19-22.

Dr. Robie’s lack of experience with diagnosis and treatment of gender dysphoria
renders him unfit to offer an expert opinion in this matter. See, e.g., Mod. Auto. Network,
LLCv. E. All. Ins. Co., 416 F. Supp. 3d 529, 539 (M.D.N.C. 2019) (affirming the district
court’s exclusion of an expert because the expert lacked experience relevant to the matters
at issue).

Beyond his lack of practical experience, Dr. Robie testified that he has never taught
on the subject of gender dysphoria, Robie Dep. 12:21-25; and he has never conducted
research on the treatment of gender dysphoria, Robie Dep. 13:4—6, been published in the
area of gender dysphoria, Robie Dep. 13:1-3, or peer reviewed any literature on this
subject, Robie Dep. 14:8—-10. And while Dr. Robie stated he has read medical literature
regarding gender dysphoria, he testified that his review was limited to the six months
preceding his deposition, and he could not recall the authors of any literature he reviewed.

Robie Dep. 13:7-14:7. Dr. Robie’s lack of any teaching, research, or peer review
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experience with the medical care denied to Plaintiffs in this lawsuit disqualifies him from
offering an expert opinion in this matter. See, e.g., Lebron v. Sec’y of Fla. Dep’t of Child.
and Fams., 772 F.3d 1352, 1369 (11th Cir. 2014) (disqualifying purported expert who did
not “propos|e] to testify about matters growing naturally and directly out of research [he
had] conducted independent of the litigation” (alteration in original) (quoting Fed. R. Evid.
702, Advisory Comm. Notes (2000 Amendments))).

Defendants also designated Dr. Robie to provide expert testimony about “the
Board[] [of Trustees’] consideration of requests that the Plan eliminate the current coverage
exclusion for gender transition surgery and related hormone treatment.” State Health Plan
Disclosures at 6. But this is not a subject on which Dr. Robie can be designated as an
“expert” because Dr. Robie’s testimony on this subject amounts to nothing more than a
recitation of his recollection of an October 2018 Board meeting during which such requests
were received. Robie Dep. 19:19-23:10; 81:22-83:14. Dr. Robie’s mere presence at the
meeting cannot qualify him to provide expert testimony about the meeting. And, when
asked what testimony he could provide about the Board’s consideration of requests that the
State Health Plan eliminate the exclusion, Dr. Robie responded, “[t]he cost of the gender
transition surgery and related hormone treatment.” Robie Dep. 20:7-11. Yet Dr. Robie
admits he is not an expert in the cost of treatment for gender dysphoria, Robie Dep. 11:24—
12:1, and as discussed in more detail below, he is not qualified to provide reliable expert

testimony on this issue.

10
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C. Dr. Robie’s Opinions and Testimony Have No Relevance to This Case.

This case revolves around whether the Health Plan Defendants’ exclusion of
coverage for gender-confirming healthcare treatment violates Plaintiffs’ equal protection
rights and discriminates against them on the basis of their sex in violation of Title VII and
the Affordable Care Act. Dr. Robie’s opinions are not relevant as they will not help the
“trier of fact to understand the evidence or to determine a fact in issue.” Nease, 848 F.3d
at 229 (quoting Daubert, 509 U.S. at 591). Simply put, Dr. Robie’s opinion does not “fit”
with the facts at issue. Bourne ex rel. Bourne v. E.I. DuPont de Nemours & Co., 85 F.
App’x 964, 966 (4th Cir. 2004); Viva Healthcare Packaging USA Inc. v. CTL Packaging
USA Inc., 197 F. Supp. 3d 837, 846 (W.D.N.C. 2016) (“The test for relevance, or fit,
considers whether expert testimony proffered in the case is sufficiently tied to the facts of
the case that it will aid the jury in resolving a factual dispute.” (quotation marks omitted)
(quoting Daubert, 509 U.S. at 591)).

For example, although Dr. Robie has been designated to opine about the medical
knowledge he has shared with other Board members, Dr. Robie testified that the medical
knowledge he has shared pertains to coverage of continuous glucose monitors for diabetic
patients and biological agents for cancer treatment, and COVID management, care, and
status. Robie Dep. 23:11-25:12; 31:19-32:14. These issues bear no relation to the
treatment of gender dysphoria involved in this case, and Dr. Robie could not recall any
other medical knowledge he has shared with the Board. Robie Dep. at 24:20-25; 31:19—

32:14.

11
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Dr. Robie also provides testimony that, while internally inconsistent, simply does
not contravene the relief Plaintiffs seek here. When asked whether surgical care for gender
dysphoria can be medically necessary, Dr. Robie characterized it as “elective,” but defines
“elective” simply to mean “it could be scheduled at an opportune time for the patient and
surgeon.” Robie Dep. at 68:9—69:13. When asked, “is it correct that some elective care
can be medically necessary as determined by the doctor/patient,” Dr. Robie acknowledged,
“If that’s determined, the answer is yes.” Robie Dep. 86:5-8. Dr. Robie gave inconsistent
testimony on this question: earlier in his deposition, when asked whether if there is ever “a
circumstance where a provider and patient together could determine that gender confirming
care is medically necessary,” Dr. Robie answered, “I don’t know.” Robie Dep. at 36:22—
37:2. Regardless, he does not dispute that treatment for gender dysphoria can be medically
necessary. His opinions thus are irrelevant since Plaintiffs simply seek the same
opportunity to make individualized showings of medical necessity afforded to all other
State Health Plan participants.

D. Dr. Robie’s Opinions and Testimony Are Unreliable.

Expert testimony should only be admitted if it is sufficiently reliable. Dr. Robie’s
opinions are unreliable because they are not grounded in any practical experience,
research, or methodology.

While not an exhaustive list, when evaluating whether an expert’s methodology is
reliable, a trial court will examine:

(1) whether the expert’s theory or technique can be (and has been) tested; (2)
whether the theory or technique has been subjected to peer review and

12
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publication; (3) the known or potential rate of error inherent in the expert’s

theory or technique; and (4) whether the expert’s methodology is generally

accepted in his field of expertise.
Sardis, 10 F.4th at 281 (quotation marks omitted) (citing Nease, 848 F.3d at 229).

Dr. Robie fails to meet any of these factors. Again, Dr. Robie testified that he has
never taught on the subject of gender dysphoria, Robie Dep. 12:21-25, and he has never
conducted research on the treatment of gender dysphoria, been published in the area of
gender dysphoria, Robie Dep. 13:1-6, or peer reviewed literature on this subject, Robie
Dep. 14:8—10. It is not surprising that Dr. Robie wholly fails to meet any of the threshold
criteria to qualify him as an expert because Dr. Robie freely admits that he is not an
expert on diagnosis or treatment of gender dysphoria. Robie Dep. 11:12-23.

Even putting the Daubert factors aside, although Dr. Robie claims his experience is
sufficient foundation for his opinions, he fails to address how this purported experience
leads to his conclusions and how such experience is reliably applied here. See SAS Inst.,
Inc., 125 F. Supp. 3d at 589; see also Nat’l Ass’n for Rational Sexual Offense L.,2021 WL
736375, at *3.

For example, Dr. Robie has been designated to testify that “in order to provide
diagnostic and medical treatment that meets a professional standard of care, primary care
physicians must know the chromosomal sex of patients.” State Health Plan Disclosures at
6. Defendants point to Dr. Robie’s testimony for the principle that “competent medical
care requires every diagnosing physician to know and to consider the patient’s biological

sex.” Defs.” Resp. in Opp’n to Pls.” Mot. for Summ. J. 26, ECF No. 197. Yet, Dr. Robie

13
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testified that in his own practice, he does not confirm the chromosomal makeup of his
patients, Robie Dep. 29:14-16; 88:1-4, and that he will ask patients about their
chromosomal makeup “[o]nly if the nurse says I need to. I can’t recall recently where I’ve
been asked to do that.” Robie Dep. 87:11-15. Dr. Robie also testified that, despite having
been in practice for forty-five years, he formed this opinion only when the present case was
filed, around 2019. Robie Dep. 30:3—8. Dr. Robie’s recently formed opinion is wholly
disconnected from his own experience and does not qualify as an expert opinion. See, e.g.,
Nat’l Ass’n for Rational Sexual Offense L., 2021 WL 736375, at *3 (excluding expert
where offering party failed to establish how expert’s “experience leads to his conclusions
nor how those experiences have been reliably applied to the facts™); Lebron, 772 F.3d at
1369 (disqualifying expert who did not propose “to testify about matters growing naturally
and directly out of research [he had] conducted independent of the litigation” (alteration in
original) (emphasis added) (quoting Fed. R. Evid. 702, Advisory Comm. Notes (2000
Amendments))).

Nor does Dr. Robie have substantial experience on which to draw. By his own
testimony, in his forty-five years as a practicing physician, Robie Dep. 78:3-5, to his
knowledge, he has treated only four patients who identify as transgender, Robie Dep.
88:15-22, and has never treated a patient for gender dysphoria, Robie Dep. 11:12-23. Dr.
Robie has never treated a transgender adolescent or a transgender child. Robie Dep. 88:15—

89:5.

14
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Dr. Robie testified to his opinion as to gender-confirming surgery for adolescents,
Robie Dep. 78:25—-79:14, but then supported his opinion with testimony about his “personal
experience” with this issue based on his friendship with the parents of a transgender child
who underwent “transgender surgery” but who was not Dr. Robie’s patient. Robie Dep.
79:15-23. Such anecdotal experience is insufficient to qualify Dr. Robie, an internal
medicine practitioner with no specialization in treatment or diagnosis of transgender
individuals, as an expert in this area. See, e.g., Hartke v. McKelway, 526 F. Supp. 97, 100—
01 (D.D.C. 1981) (family practitioner unqualified to establish the standard of care for
surgical procedure, where the practitioner “ha[d] never performed the operation in
question,” “had no training or experience with that procedure,” and a “major reason for her
conclusion that there was negligence was that the result was unfavorable”); Cooper, 259
F.3d at 200 (affirming the exclusion of an expert who “asserted what amounted to a wholly
conclusory finding based upon his subjective beliefs rather than any valid scientific
method”).

Although Dr. Robie testified during his deposition regarding the alleged cost of
providing gender-confirming care, Dr. Robie admits he is not an expert in the cost of
treatment for gender dysphoria. Robie Dep. 11:21-12:1. Dr. Robie’s own testimony bears
out his limited knowledge of the cost of gender-confirming care.

Defendants cite Dr. Robie’s testimony regarding his goal to “cut the cost of
healthcare for our state workers” to support their claim that limiting health care costs is a

“legitimate purpose.” Defs.” Resp. in Opp’n to Pls.” Mot. for Summ. J. 33-34, ECF No.

15
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197 (citations omitted). Yet Dr. Robie testified that he was not aware of the total cost that
the State Health Plan incurred for covering gender-confirming care in 2017. Robie Dep.
37:9-12. Attempting to offer an opinion about cost without gathering the centrally relevant
data on this point—i.e., information about the State Health Plan’s actual cost of this care
in 2017—cannot be supported.

Nor can Dr. Robie’s failure to consider the data actually relevant here be
rehabilitated by his Internet research. When Dr. Robie testified that he “looked at the cost”
of “transgender surgeries,” he acknowledged that his research was limited to an Internet
browser search in 2008, a review of only “[f]ive or six” websites around August 2018 and
October 2018, and another Internet search the week and the day prior to his deposition.
Robie Dep. 38:1-39:15; 50:8-51:12; 56:11-21; 78:6-11, Ex. 4. Dr. Robie testified that he
spent approximately 2.5 hours total on this Internet research. Robie Dep. 78:6—11. Dr.
Robie could not recall many of the sources he reviewed, Robie Dep. 49:4-17; 50:25-51:2,
55:10-56:4, could not recall any of the dates of the website content, and testified that apart
from his limited Internet research, he had never otherwise researched the cost of gender-
confirming surgery. Robie Dep. 38:7-43:18; 45:19-46:4, 51:18-53:5. Nor has Dr. Robie
ever consulted with other medical providers on how much surgery to treat gender dysphoria
might cost. Robie Dep. 43:19-25.

When Dr. Robie testified to the “average cost” of gender-confirming surgery, he
could not recall which website presented that figure. Robie Dep. 41:3—11. Dr. Robie

further testified that the figure he came up with amalgamated the costs for multiple

16

Case 1:19-cv-00272-LCB-LPA Document 203 Filed 02/02/22 Page 18 of 23



different procedures, even though he admitted not every patient may need or want each
procedure because care is “very patient specific.” Robie Dep. 65:7-23.

As to his own experience, Dr. Robie testified to a single anecdote, which he
“guess[ed]” was in approximately 2008, see Robie Dep. 48:11-12, with a transgender
individual that he helped look into the cost of gender-confirming surgery. Robie Dep.
47:14-48:1. However, even that anecdote is internally inconsistent, referring to the
individual as having “no insurance” and then speaking of the cost for the individual “with
that insurance.” Id.

Such limited research and a single anecdotal experience do not qualify Dr. Robie as
an expert in this area, especially given his own admission that he is not an expert in the
cost of treatment for gender dysphoria. See, e.g., Gen. Elec. Co. v. Joiner, 522 U.S. 136,
146 (1997) (“Nothing in either Daubert or the Federal Rules of Evidence requires a district
court to admit opinion evidence that is connected to existing data only by the ipse dixit of
the expert. A court may conclude that there is simply too great an analytical gap between
the data and the opinion proffered.”).

E. Dr. Robie’s Opinions and Testimony Lack Probative Value and Are
Thus Inadmissible Under Federal Rule Of Evidence 403.

Finally, the Court should exclude evidence if its introduction will result in unfair
prejudice, confusion of the issues, or misleading testimony. Fed. R. Evid. 403. As noted
above, Dr. Robie offers no opinions on any factual dispute in this case, and, in any event,
the opinions he offers are irrelevant and unreliable. Thus, consideration of Dr. Robie’s

testimony would waste time and create confusion. Accordingly, Dr. Robie’s testimony

17
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also fails to satisfy the requirements of Federal Rule of Evidence 403 and should be
excluded.
VI. CONCLUSION

WHEREFORE, based on the foregoing, Plaintiffs respectfully request that this
Court grant the instant motion and exclude Dr. Robie’s purported expert testimony because
it does not meet any of the indicia for admissibility under Daubert and the Federal Rules

of Evidence. Accordingly, this Court should exclude Dr. Robie’s opinions and testimony

in full.

Dated: February 2, 2022
/s/ Amy E. Richardson

Amy E. Richardson

N.C. State Bar No. 28768

Lauren E. Snyder

N.C. State Bar No. 54150

HARRIS, WILTSHIRE & GRANNIS LLP
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Raleigh, NC 27605-1155

Phone: 919-429-7386

Facsimile: 202-730-1301
arichardson@hwglaw.com

Michael W. Weaver*

Adam M. Safer*
MCDERMOTT WILL & EMERY
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Chicago, IL 60606

Phone: 312-984-5820
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mweaver@mwe.com

Dmitriy G. Tishyevich*
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
MAXWELL KADEL, et al.,
Plaintiffs,
V. Case No. 1:19-cv-00272-LCB-LPA

DALE FOLWELL, in his official capacity as
State Treasurer of North Carolina, ef al.,

Defendants.

DECLARATION OF DEEPIKA H. RAVI

I, Deepika H. Ravi, do hereby declare as follows:

1. I am more than 18 years of age, have personal knowledge of the facts set
forth herein, and am otherwise competent to testify to the matters set forth herein.

2. [ am an attorney at Harris, Wiltshire & Grannis LLP and counsel for Plaintiffs
in the above-captioned matter.

3. I submit this declaration in support of Plaintiffs’ Motion to Exclude Expert
Testimony of Dr. Peter Robie.

4. Attached as Exhibit A is a true and correct copy of the May 1, 2021
Disclosure of Expert Witnesses Who Do Not Provide a Written Report Pursuant to Fed. R.
Civ. P. 26(A)(2) by Defendants Dale Folwell, Dee Jones, and the North Carolina State

Health Plan for Teachers and State Employees.
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5. Attached as Exhibit B is a true and correct copy of excerpts of the transcript
of'and exhibits to the deposition of Dr. Peter Robie on September 22,2021, taken in relation
to the above-captioned matter.

I declare under the penalty of perjury that the foregoing is true and correct.

Dated this 2nd day of February, 2022.

/s/ Deepika H. Ravi
Deepika H. Ravi
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
Civil Action No. 1:19-cv-00272

MAXWELL KADEL; JASON FLECK;
CONNOR THONEN-FLECK; JULIA
MCKEOWN; MICHAEL D. BUNTING,
JR.; C.B., by his next friends and parents,
MICHAEL D. BUNTING, JR. and
SHELLEY K. BUNTING; SAM
SILVAINE; and DANA CARAWAY,

Plaintiffs,
V.

DALE FOLWELL, in his official
capacity as State Treasurer of North
Carolina; DEE JONES, in her official
capacity as Executive Administrator of
the North Carolina State Health Plan for
Teachers and State Employees;
UNIVERSITY OF NORTH CAROLINA
AT CHAPEL HILL; NORTH
CAROLINA STATE UNIVERSITY;
UNIVERSITY OF NORTH CAROLINA
AT GREENSBORO; and NORTH
CAROLINA STATE HEALTH PLAN
FOR TEACHERS AND STATE
EMPLOYEES,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

DISCLOSURE OF EXPERT WITNESSES WHO DO NOT PROVIDE A
WRITTEN REPORT PURSUANT TO FED. R. CIV. P.26(A)(2) BY
DEFENDANTS DALE FOLWELL, DEE JONES, AND THE NORTH CAROLINA
STATE HEALTH PLAN FOR TREACHERS AND STATE EMPLOYEES
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The Rules of Civil Procedure require the Defendants to disclose witnesses who are
qualified to provide expert testimony, and are expected to do so, but who are also not
retained or specially employed to do so. Fed. R. Civ. P. 26(a)(2). Pursuant to the rule, the
Plan Defendants disclosure that the following three individuals will present testimony
within their areas of learning and expertise:

(1) Treasurer Dale R. Folwell, CPA:

Treasurer Folwell is the State Treasurer of North Carolina. Prior to his election to
this office in 2016, he served as the Assistant Secretary for Employment Security of the
North Carolina Department of Commerce from 2013 through 2015. From 2004 through
2011, Treasurer Folwell served in the North Carolina General Assembly. Treasurer Folwell
has also earned a Bachelor’s degree and a Master’s degree in Accounting, and he is a
Certified Public Accountant.

In his current role, Treasurer Folwell serves as Chair of the Board of Trustees for
the State Health Plan. He has overall supervision of the employees who work for the Plan.
In addition to testimony about his actions as Treasurer and his decisions involving the State
Health Plan, Treasurer Folwell will present expert opinion testimony about the fiscal issues
facing the State Health Plan.

Treasurer Folwell will testify about the role of the State Health Plan in North
Carolina. The Plan provides health benefit coverage to more than 740,000 individuals and
is one of the largest purchasers of health care in the State. Treasurer Folwell will testify

that concerns about the fiscal sustainability of the State Health Plan have existed for
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decades. Currently, Treasurer Folwell estimates that the Plan has a $28 billion unfunded
liability.

Treasurer Folwell will testify about policies (both those adopted and those not yet
adopted) to address this unfunded liability. These measures include premium adjustments,
changes in eligibility for future retirees, and ongoing efforts to increase the transparency
of health care costs. The Treasurer will contrast the lack of transparency and benchmarks
for the State Health Plan with the structure of North Carolina’s unemployment insurance
program, which he supervised when he was an Assistant Secretary for the North Carolina
Department of Commerce. The Treasurer will also testify to the inflation in health care
costs resulting from the consolidation of hospital systems in North Carolina.

Finally, the Treasurer will testify to the adverse effect of the current premium
structure for the Plan, which imposes significant unsubsidized costs for coverage of
dependents. These costs have, for some time, discouraged younger, healthier employees
from enrolling their families in the State Health Plan. Further, these costs — when combined
with the rising healthcare costs experienced by North Carolina residents — have increased
the economic uncertainty for all residents of North Carolina.

(2) Dee Jones, Executive Director of the State Health Plan

Dee Jones is the Executive Administrator of the State Health Plan, a position in
which she has served for four years. Ms. Jones previously served as the Chief Operating
Officer for North Carolina’s Medicaid program. She has expertise in the administration of
health benefits programs as well as operational and financial strategy and customer service

within other industries. Ms. Jones has earned a Bachelor’s degree in accounting and
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business management from North Carolina State University and a Master’s degree in
Accounting and Business Management from the University of Phoenix.

Ms. Jones will testify about the operation of the State Health Plan. She is the
Administrator of the Plan, responsible for implementation of policy and management of
the State Health Plan, its employees, its contractors, and its vendors. She is also the
individual designated by the Plan to testify on its behalf. Fed. R. Civ. P. 30(b)(6). Her
testimony will include factual detail about Plan design and operation, including the
coverage Exclusion challenged by the Plaintiffs.

The Defendants have also designated Ms. Jones as an expert witness to ensure that
her knowledge and experience about how to operate an actuarially sound health plan are
within the scope of her allowed testimony.

A portion of Ms. Jones’s testimony will include opinion testimony related to the
operation of the Plan. Ms. Jones will testify to the rate of increase for appropriations from
the North Carolina General Assembly, the Plan’s medical costs, and the Plan’s
pharmaceutical costs.

Ms. Jones will also testify about the cash reserves of the Plan, both the statutorily
required reserves as well as the reserves necessary to ensure that the Plan can make timely
payment for healthcare. She will testify as to the Plan’s tracking of utilization by
beneficiaries, and the analysis underlying the Plan’s conclusion that a $1 billion reserve is
necessary to ensure the Plan’s financial soundness.

Ms. Jones will testify about the loss ratio for different age cohorts of Plan

beneficiaries. She will also testify that a small portion (approximately 15% of the Plan
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participants) incur 85% of the costs of medical treatment. She will testify that the maximum
premium for the Plan is set by state law on a two-year cycle, limiting the ability of the Plan
to adjust to changing health care costs. Further, Ms. Jones will testify that the statutory
structure of the Plan — with caps on premiums for state employees and state employers and
unsubsidized premiums for dependents — has skewed the Plan’s population to become more
elderly and more costly. This heightened cost has led to further diminution of younger
participants, which negatively affects the Plan’s overall loss ratio.

To ensure long-term sustainability, the State Health Plan’s primary goal under her
management has been to reduce the individual unit cost of healthcare. For example, the
Plan has held family premiums constant even as medical costs have risen. Ms. Jones will
testify to the actuarial analysis supporting the need for this policy as well as the feasibility
of rejected alternatives, such as reliance on increased appropriations.

Ms. Jones will testify about the analysis performed when beneficiaries request new
or augmented benefits from the Plan. Ms. Jones will testify that the Board’s fiduciary
obligation to the Plan beneficiaries, and concerns about overall Plan soundness, require the
Board to review additional coverage benefits within the context of the effect of this
additional benefit on the overall health of the Plan population. She will testify that overall
cost of the new benefit is considered but that the cost of a new benefit cannot, consistent
with prudential financial management, be considered in isolation. Ms. Jones will also
testify about the analyses performed over the past five years, including requests that the
Plan provide new or increased benefits, including coverage of gender transition costs,

acupuncture, hearing aids, Colo-guard, and special dietary supplements.
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(3)  Peter W. Robie, M.D., FACP

Dr. Robie has served on the Board of Trustees for the State Health Plan since 2017.
He also serves on the Pharmacy and Therapeutics Committee for the Plan. Dr. Robie will
testify about the Board’s consideration of requests that the Plan eliminate the current
coverage exclusion for gender transition surgery and related hormone treatment.

Dr. Robie is not a specialist in the treatment of gender dysphoria, and the Defendants
do not seek to qualify him as such. Dr. Robie is, however, a primary care physician with
more than forty-seven years of experience. As a member of the Board of Trustees, and a
physician, Dr. Robie has contributed his medical knowledge to Board deliberations. Dr.
Robie will testify to the medical knowledge he has shared with other Board members. He
will also testify that, in order to provide diagnostic and medical treatment that meets a
professional standard of care, primary care physicians must know the chromosomal sex of
patients.

Dr. Robie has served as a primary care physician for more than forty-seven years.
He has treated patients as a physician in a small group/solo practice and as a member of a
large primary care practice group affiliated with Wake Forest Medical Center. Dr. Robie
earned his M.D. with honors from the Baylor College of Medicine in 1976. He has served
as an Assistant Professor and Clinical Associate Professor at the Department of Internal
Medicine for the Wake Forest School of Medicine since 1981.

Dated this 1st day of May, 2021.
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Respectfully submitted by,

/s/ John G. Knepper

James Benjamin Garner John G. Knepper
N.C. Bar. No. 41257 Wyo. Bar No. 7-4608
General Counsel LAW OFFICE OF JOHN G. KNEPPER, LLC
North Carolina Department of Post Office Box 1512
the State Treasurer Cheyenne, WY 82003-1512
3200 Atlantic Avenue Telephone: (307) 632-2842
Raleigh, North Carolina 27604 Facsimile: (307) 432-0310
Telephone: (919) 814-4000 John@KnepperLLC.com

Ben.Garner(@nctreasurer.com
Kevin G. Williams
N. C. Bar No. 25760
Mark A. Jones
N.C. Bar No. 36215
BELL, DAVIS & PITT, P.A.
100 North Cherry St., Suite 600
Winston-Salem, NC 27120-1029
Telephone: (336) 722-3700
Facsimile: (336) 722-8153
kwilliams@belldavispitt.com
mjones@belldavispitt.com
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Q Did you attend col |l ege before you

attended nedi cal school ?

A. Yes. Rice University in Houston, Texas.
Q What did you study at Rice?
A. Baccal aureate of arts, English, biology.

Doubl e maj or.

Q VWhen did you graduate?
A 1972.
Q Did attend the Bayl or Coll ege of

Medi cine right after that?

A. Yes.

Q What were you studying there?

A Doct or of nedicine.

Q VWhen did you graduate?

A. 1976.

Q Did you attend any other school after
t hat ?

A. No.

Q Do you have any ot her degrees?

A No.

Q Do you have any certifications?

A. Yes.

Q What are your certifications?

A Anmerican Board of Internal Medicine
19709.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Q Anyt hi ng el se?

A. No.

Q Where did you work after graduating from
Bayl or ?

A. 1979 to 1981 | was on the faculty of the

departnment of internal nmedicine at Bayl or Coll ege
of Medi ci ne, Houston. From 1981 to 1991 | was on
the faculty, departnment of internal nedicine, Wke
Forest University Baptist Medical School. 1991 to
1997 | was in private practice at Forsyth Hospital
in Wnston-Salem 1997 to 2016 | returned to Wake
Forest and was a general internist in an academ c
group practice in Wnston-Salem | retired in
2016. Since then |I've done five activities. One,
' mone of the nedical directors with the comunity
care center. W're the largest and hi ghest rated
center for the uninsured and poor in the State of
North Carolina. | also attend at the urgent care
centers and m nor energency roons in Wnston-Sal em
as needed. I1'mon the county board of health for
Forsyth County. And I'm al so executive director
for a foundation -- Sister Mary Foundation that
works in the countries of Benin, the Denocratic
Republic of Congo to rescue war orphans fromtheir

ci rcunst ances.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Q. When you retired in 2016, did you stop

practicing nedicine at that tinme?

A. For six nonths.

Q. Are you currently practicing medicine?

A. Yes.

Q. What is your area of practice?

A. | nt ernal nedi ci ne.

Q. Do you have any other specializations?

A. No.

Q Any ot her areas of practice?

A. No.

Q. Are you an expert in the diagnosis of
gender dysphori a?

A. No.

Q. Have you ever diagnosed a patient with

gender dysphori a?

A. No.

Q. Are you an expert in the treatnment of
gender dysphori a?

A. No.

Q. Have you ever treated a patient for
gender dysphori a?

A. No.

Q. Are you an expert in the cost of

treatment for gender dysphoria?

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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A. No.

Q Have you ever submtted a request for
pre-authorization for insurance coverage for gender
concerning care?

A. No.

Q Have you ever communi cated with an
i nsurer regarding a denial of coverage for gender

confirm ng care?

A. No.

Q Have you ever taught nedicine?

A. Yes.

Q Where did you teach?

A. Bayl or Col | ege of Medici ne, Wake Forest

Bapti st Medical Center.

Q At Bayl or what were you teaching?

A. General internal nmedicine.

Q Did you teach anything el se at Bayl or?
A. No.

Q What about at Wake Forest?

A. General internal nedicine.

Q Ei ther at Baylor or at Wake Forest did

you teach on the subject of gender dysphoria?

A. No.
Q Have you ever taught on that subject?
A. No.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Q Have you ever been published in the area
of gender dysphoria?

A. No.

Q Have you ever conducted research on the
treatment of gender dysphoria?

A. No.

Q Have you ever read nedical literature on

t he subject?

A. Yes.
Q What literature have you revi ewed?
A Psychol ogy article journals, | can't

remenber the names of them but many related to the
provi si on of psychol ogi cal support for people with
gender dysphoria. |'ve also read recomended
gui del i nes of the Anmerican Medical Association,
simlar other organizations | can't recall, on the

managenent of gender dysphori a.

Q When did you review this literature?
A. In the |last six nonths.
Q Do you recall the authors of the

literature you revi ewed?

A No.

Q Do you recall the dates any of it was
publ i shed?

A. | think the psychology one | read was in

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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Decenber of 2020.

Q Do you recall the title of that article?
A. No.
Q Do you recall any other nedical

literature that you have reviewed on the subject of
gender dysphori a?

A. No.

Q Have you ever peer reviewed any
literature on the subject of gender dysphoria?

A No.

Q Are you currently serving on the board
of trustees for the North Carolina State Pl an

| nsurance for Teachers and State Enpl oyees?

A Yes.

Q If | refer to that as the plan today,
w Il you know what |'m tal ki ng about?

A. l"msorry, | didn't hear your question.

Q If | refer to the North Carolina State

Health Plan for Teachers and State Enpl oyees as the

pl an today, will you know what |'mtal king about?
A. Yes.
Q How | ong have you served on the plan

board of trustees?
A. Since February 2018.

Q What are your responsibilities as a

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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or nodifications?

A. Yes.

Q Do you see that | anguage on the page
t here, about two-thirds of the way down?

A Yes, | see it.

Q | will ask you to turn to the page
mar ked PLAN DEF2699.

A. We're on that page.

Q Are you aware that in the 2016 plan year
t he plan excluded from coverage psychol ogi cal
assessnment and psychotherapy treatnment in

conjunction with proposed gender transformation?

A. Yes.
Q If | refer to these exclusions from
coverage as exclusions today, wll you know what |’

t al ki ng about ?

A Yes.

Q Do you know Treasurer Dale Folwell?

A Yes.

Q How do you know Treasurer Folwell?

A. We' ve been friends since the 1980s, and

| know himin his capacity as the treasurer of the
State of North Carolina and director of the State
Health Plan along with Dee Jones as assistant.

Q You said you' ve been friends since the

m
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1990s. How I ong have you known Dal e Fol wel | ?

MR. WLLIAMS: Objection to the

form

A. Since the 1980s. 40 years.

Q Where did you first neet?

A. He cane in as a patient. He's been a

pati ent of m ne.
Q Il will ask you to take a | ook at what's
been marked as Exhibit 2.
(Exhibit 2, Di sclosure of Expert

Wt nesses, marked for identification, as of

this date.)

Q Have you seen this docunent before,
Dr. Robi e?

A. Yes.

Q Woul d you turn to page 6 of this
docunent .

A Okay.

Q The docunent states, "Dr. Robie wll

testify about the board's consideration of request
that the plan elimnate the current coverage

excl usion for gender transition surgery and rel ated

hor none devel opnment." |Is that correct?
A. Yes.
Q What testinony can you provide on this
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topic?

A. |"msorry, | didn't hear you.

Q What testinony can you provide on this
topic?

A. Can you be nore specific in your
guestion?

Q VWhat testinony can you provide about the

board's consi deration of request that the plan
elimnate the current exclusion?

A. The cost of the gender transition
surgery and rel ated hornone treatnent.

Q What request did the plan receive for
elimnating the current exclusion?

A | don't know.

Q Do you know what the plan considered in
terms of whether to elimnate the exclusion or not?

A Are you referring to discussions that
occurred in 20167

Q Are you aware of discussions that

occurred in 20167

A No.

Q What about in 20177

A. No.

Q In 20182

A | think by then the plan excluded the
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gender dysphoria treatnent so | don't think we had
any di scussions about elimnating it, it was
al ready not part of the plan package.

Q. Were there any di scussions about
elimnating the exclusion in 20187

A. No.

Q. I n 2018, did the plan receive any

requests to lift the exclusion?

A Yes.

Q. From whontf?

A. M . Kadel and sonme other people in our
board nmeeting, | believe it was October, November,

Decenber of 2018 when the public part of our board
nmeeting made a presentati on requesting we cover

treatment for gender dysphori a.

Q. When was that presentation?

A. | believe October 2018.

Q. Who was giving that presentation?

A. There was a group. There was an
attorney present. | do recall M. Kadel. | don't

recall the other individuals, but there were about
four or five others.

Q. I n 2018, do you recall any other
requests that the plan received to lift the

excl usi on?
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MR. WLLIAMS: QObjection to the

formof the question. You can answer.

A. No.

Q What was the board's consideration of
the request it did consider?

A. Really, at that tinme there was no
di scussi on ot her than hearing what M. Kadel and
t he other people had to say. The board didn't have
any nore di scussion.

Q Was there any internal deliberation

follow ng that neeting in October 2018?

A. At that tine or any tinme since then?
Q Let's start with at that tine.

A. No.

Q What about since then?

A. | recall two episodes. M. KimHargett

who was a board nenber bringing up --

MR, W LLI AMES: Dr. Robie, let ne
caution you. To the extent that these
di scussi ons occurred outside the presence of
counsel in open session, | think it's
perfectly fine and appropriate for you to
testify to. To the extent that any
di scussions occurred in closed session within

t he presence of counsel, I'mgoing to instruct

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 1:19-cv-00272-LCB-LPA Document 203-1 Filed 02/02/22 Page 25 of 69




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 23

you not to answer those questions.

A. Okay. Well, those were cl osed sessions
so | will not answer.
Q To clarify, those were closed sessions

you're referring to after October 20187

A. Yes.

Q s there any other testinony you can
of fer about the board's consideration or request
that the plan elimnate the exclusion?

A. No.

Q Turni ng back to page 6 of the docunent,
It states, "As a nenber of the board of trustees and
as a physician, Dr. Robie has contributed his
medi cal know edge to board deliberations. Dr. Robie
will testify to the nmedical know edge he has shared
with other board nenbers.”

| s that correct?

A Yes.

Q What nedi cal know edge have you shared
wi th other board nenbers?

A. Most recently, the coverage of
continuous glucose nonitors for diabetic patients.

Q Anyt hi ng el se?

A. Sone di scussion of the biological agents

for cancer treatnent.
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Q Any ot her nmedi cal know edge you've
shared since joining the board?

A Not that | recall

Q How di d you share this information wth

ot her board nenbers? Was it at a board neeting?

A. Yes.
Q Vi ch board neeting was it at?
A. Cont i nuous gl ucose nonitors has been

over the last three or four board neetings as an
agenda item

Q What about the information regarding
cancer treatnment?

A. Those were agenda itens for board
approval to cover the nedicines.

Q Were there any other board neetings

where you shared this information?

A. No.

Q What about outside of board neetings?
A. No.

Q Apart fromthe information regarding

di abetic treatment and cancer treatnent, is there

any ot her nedical know edge that you have shared

with the board since joining the board of trustees?
A. ' msure there has been, | just can't

recall the specifics today.
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Q I f anything else conmes to m nd today,
wll you et me know?

A. Yes.

Q Wth which board nmenbers did you share

this information?

A Al'l the board nenbers in attendance at
the neetings that | talked.

Q Wth regard to the nedi cal know edge you
have shared with other board nenbers, is there any

ot her testinony that you could provide on this

topic?

A No.

Q Stayi ng on page 6 of the docunent, it
states that you will testify, "In order to provide

di agnostic and nedical treatnment that neets a
pr of essi onal standard of care, primary care

physi ci ans nust know the chronosonmal sex of

patients.” Is that right?
A. Yes, | see it.
Q VWhat expert testinmony can you provide on

this topic?

A. Situations where it would be inportant
for the treating provider to know the chronosonal
sex of a patient.

Q When is it inportant for a treating
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the patient for the three conditions you nenti oned
her e?

A. | would be nore concerned about ovari an,
uterine cancers in a chronosonmal female.
Chronosomal male would be testicular cancer. The
potential workup and treatnment with each condition
is very different.

Q How woul d that affect the care you give
to the patient?

A. Del ay in diagnosis.

Q s there anything else that affects the
care you give the patient?

A. No.

Q I n your practice, do you confirmthe
chromosomal makeup of your patients?

A. No.

Q When did you first formthe opinion that
primary care physicians nust know the chronosonal

makeup of their patients?

A. VWhen this case was brought up. Wen
say case, | mean the legal action that you are a
part of.

Q Do you recall the year?

A O this individual that | saw?

Q l"msorry, | didn't catch that.
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A. Wul d you ask the question a little nore
specifically, I"msorry.
Q You said that you fornmed the opinion

t hat physi ci ans nust know the chronosomal makeup of
their patient when this case was brought up. Do you
recall the year that you forned that opinion?

A It was the year the case was filed. So
" m going to guess 2019.

Q Apart from what you nentioned in terns
of del ayed di agnosis, are there any other harns that
you believe stemfrom primary care physicians not
know ng their patients' chronosones?

A. No.

Q W' ve been going for about a half-hour
now. Let's take a quick five-m nute break and
return in five m nutes.

A Okay.

MS. RAVI: Of the record.

(Recess taken.)

MS. RAVI: Before we proceed, wll
counsel for the defendant stipulate that the
board intends to naintain its attorney/client
privilege as to the cl osed sessions that
occurred at board neetings in October 2018 and

t hereafter?
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MR. WLLIAMS: Yes.
Q Dr. Robie, turning back to page 6 of
Exhibit 2, do you still have that in front of you?
MR. WLLIAMS: Let ne |og back in.
A. Okay, | have it.
Q Wth regard to the statenent that,
"Dr. Robie will testify about the board's
consi deration of request that the plan elimnate the
current coverage exclusion for gender transition

surgery and rel ated hornone devel opnent, " other than
what we've discussed today, is there any other
testinony that you intend to offer on this topic?
MR. WLLIAMS: Objection to the
form of the question.
A. The cost of the procedures.
Q Anyt hi ng el se?
MR. WLLIAMS: Sane objection.
A No.
Q Movi ng down, the docunent states,
"Dr. Robie has contributed his nmedical know edge to
board deliberations. Dr. Robie will testify to the
medi cal know edge he has shared with other board
menbers. "

Ot her than what we di scussed today

regardi ng your discussions on treatnent for patients
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with di abetes and cancer treatnent, is there any
other testinony you intend to offer on this subject?
MR. WLLIAMS: Objection to the
form
A. COVI D managenent, plan for COVID care,
the status of COVID in the country, state. |
mentioned earlier, I'mon the Forsyth County Board
of Health so I'"'min the loop, if you will, with
boards of health, CDC and ot her agencies such as
the State Departnent of Health and Human Servi ces.

So that was another topic |'ve spoken on to the

boar d.
Q Anyt hing el se?
A No.
Q Wth regard to your testinony that in

order to provide diagnostic and nedical treatnent
that nmeets the professional standard of care,
primary care physicians must know the chronosomal
sex of patients, with regard to that issue, apart
fromthe exanples you nentioned regarding treatnent
of patients with henophilia, contacting patients’
fam | ies and your own experience with a patient in
the md '90s, is there any other testinony that you
intend to offer on this topic?

MR, WLLIAMS: Objection to the
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form
A. No.
Q Dr. Robie, are you famliar with the

Worl d Professional Association for Transgender
Heal th Standards of Care for Treatnent of Gender
| dentification Disorder?

A. Yes.

Q Do you have a position on the validity
of those standards of care?

A. No.

Q Are you famliar with the Anerican

Medi cal Association's Resolution 122 issued in 2008?

A. May | see it?

Q Are you famliar with it?

A. | believe, yes.

Q What is your understandi ng of that

resol ution?
A | can't recall.
Q Are you famliar with the DSM 5, the
di agnostic and statistical manual of nental
di sorders definitions?
A. No.
Q Are you famliar with the Endocri ne
Society Clinical Practice Guidelines on Treatnent of

Gender Dysphoria Or Gender |ncongruent Persons?
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No.

I f you could please take a | ook at

what's been marked as Exhibit 3.

(Exhi bit 3, PLAN DEF0028665, narked

for identification, as of this date.)

O > O

A

MR WLLIAMS: Okay.
Have you seen this docunent before?
Yes.
VWhat is this docunent?

It's a statenment from Treasurer Fol well,

coverage of sex change operations.

Q

Treasurer

form

A

Q.

A

Q
Treasurer

A

Did you discuss the statenent with

Fol wel | ?

MR. WLLIAMS: (Objection to the

Before its rel ease or after its rel ease?
Let's start with before its rel ease.
No.

Did you discuss this statenment with

Folwell after its rel ease?

The only discussion that | recall that

the board with ne being on the board was that any

further discussion with people not on the board

woul d conme through Treasurer Folwell's office, not

fromus as i ndividuals.
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Q Apart fromthe statenent itself, did you
di scuss any of the content of the statenment with
Treasurer Folwell?

MR. WLLIAMS: Objection to the

form
A No.
Q Have you ever had a conversation wth

Treasurer Folwell regarding the nedical necessity of
gender confirm ng care?

A. No.

Q Can gender confirmng care ever be
medi cal |y necessary for a patient?

A. That decision is made by the provider,
pati ent's physician, and the patient together. The
medi cal necessity is determned really at that
|l evel. To nme, when the guidelines are issued by
organi zations such as the Anerican Medi cal
Associ ation and the Society and so on, they are
gui delines. The nedical necessity is not
determ ned by the guidelines, it's determ ned by
t he provider and the patient.

Q Is there ever a circumnmstance where a
provi der and patient together could determ ne that
gender confirm ng care is nedically necessary?

MR, WLLIAMS: Objection to the
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form

A | don't know.

Q Goi ng back to Exhibit 3, other than
Treasurer Folwell, did you discuss the contents of

this statenent with anyone el se?

A No.
Q Are you famliar with the Segal Conpany?
A. No.
Q Are you aware of the total cost that the

pl an incurred for covering gender confirmng care in
20177
A. No.
Q | will ask you to take a | ook at what's
been marked as Exhibit 4.
(Exhi bit 4, PLAN DEF0038905, narked

for identification, as of this date.)

A Okay.
Q Are you famliar with this docunent,
Dr. Robi e?
A Yes.
Q What is this docunment?
A. It's an e-mail on our |ast board neeting

sharing ny thoughts about several e-mails that plan
menbers had sent to the board since their |ast

meet i ng.
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Q. This e-mail was sent by you on August
26, 2018; is that correct?

A. Yes.

Q. It was sent to Treasurer Folwell and to
Dee Jones?

A. Yes.

Q. Your e-mail states you | ooked into the
cost of covering transgender surgery by the State

Health Plan; is that correct?

A Yes.
Q. What did you | ook into?
A. | | ooked at the cost using nmy browser

search engine on the potential cost of transgender
surgeries and potentially how rmuch that cost would

be to the plan.

Q. What sources did you review?
A. ' msorry, what websites?
Q. Yes. Let's start with websites. What

websites did you review on this issue?

A. | don't recall.

Q. Do you recall how many websites you
| ooked at?

A. Five or six.

Q. Do you recall any of the authors of the

contents you | ooked at?
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A. No.

Q Do you recall any of the dates that
content was made avail abl e?

A. After our board neeting -- really before
our board neeting, in Cctober 2018, and | | ooked at
it after Treasurer Folwell released the in
statenment Exhibit 3, and then |I reviewed it | ast
week.

Q Is it correct that as of the date of
your e-mail, August 26, 2018, you had al ready | ooked
at those five to six websites?

A. Yes.

Q Do you recall anything el se about the
websites you | ooked at?

A. No.

Q Ot her than websites, did you look into
any other sources regarding the cost of covering
transgender surgery by the State Health Pl an?

A. | |1 ooked at what the city of San
Franci sco plan was for covering transgender surgery

at that tine.

Q You said that was the San Francisco
pl an?

A The city of San Franci sco, yes.

Q How did you get that information?
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A. Just search on ny browser.

Q Was that one of the five or six websites
you | ooked at?

A. Yes.

Q What did you | earn about the San
Franci sco pl an?

A. That up until, | believe, 2012 San
Franci sco was giving plan nenbers requiring gender
dysphoria treatnment care a plan anmount of noney per
year and capped it at that anount of noney. |
don't renmenber what the ampbunt was. But the
foll owup study that | did showed that they dropped

t hat and now provide full coverage.

Q |"msorry, | didn't catch that | ast
sent ence.
A. A followup study of the plan showed

t hat they had dropped that plan amunt and now
provided full coverage for gender dysphori a.

Q Did you review that foll owup study?

A. It wasn't a study, it was just a public
rel ease by the city health plan.

Q Wth regard to your own searches into
t he cost of covering this treatnent, other than the
five to six websites you | ooked at, were there any

ot her sources that you | ooked at to learn this
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I nf ormati on?

A. No.

Q Your e-mail states that you were told
the average cost of this surgery was on the average

of $142,000; is that correct?

A Yes.

Q VWho told you that?

A The websites.

Q Do you recall which website had that
figure?

A. No.

Q. Does this $142,000 refer to surgery for

a transgender nmale or transgender fenale?

A. | believe it was not differentiated that
| recall.
Q What surgical procedures would be

included in this $142, 000 anount ?

A. | believe I counted 20. I'mtrying to
remenber what they were. Scalp surgery, eye
surgery, eyebrow surgery, forehead surgery, ear
surgery, two nose procedures, one on the bridge of
t he nose, one on the nose itself, lip surgery, chin
surgery, cheek surgery, Adam s apple surgery,
breast augnentation or breast renoval surgery,

genital surgery, surgery on the buttocks and on the
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hi ps, one's going male to fenale to get the hour
gl ass shape to the top of the body. Those are the
surgeries. There are also websites included in the
cost. Speech therapy to speak nore |ike the
opposite sex. Walking therapy. And then, of
course, psychol ogi cal therapy and nedi cati on
cover age.

Q Those are the surgical procedures that

woul d be included within this $142, 000 average cost?

A. Yes.

Q Are there any other surgical procedures
t hat you --

A. There may be, | don't know if there are

any nore but there nmay be.

Q You stated that you were told there is
an additional cost of 71,000 for breast augnentation
for male to femal e transgender surgery; is that
correct?

A. | think that was -- the answer is yes, |
was for people that just wanted that surgery. From
what | gathered readi ng websites, not all
transgender individuals want all 20 operations.

They want certain operations and not others. So if
they're getting just that, that's the cost | saw

guot ed.
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Q So to clarify, you nentioned earlier
that the $142,000 figure could include breast
augnent ati on surgery. |Is that cost included within

the 142,000 or is that a separate $71, 000 cost --

A. That's included in the cost of the
142, 000.
Q Are there any other surgeries that you

are aware of that would go into this cost that you

were referencing in October 20017

A. The electrolysis for hair renoval
Q Anyt hi ng el se?

A. No.

Q Wth regard to the cost of breast

augnent ati on surgery, other than the infornmation
that you | earned fromthese websites that you | ooked
at, have you ever otherw se researched the cost of
the surgery yoursel f?

A. No.

Q Have you ever consulted with other
medi cal providers on how nuch that particul ar
surgery m ght cost?

A. For gender dysphoria or any other
condi tions?

Q Let's start with just gender dysphori a.

A. No.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 1:19-cv-00272-LCB-LPA Document 203-1 Filed 02/02/22 Page 42 of 69




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 44

Q What about for other conditions?

A. It's really determ ned by the insurance
cover age.

Q How is the cost of the surgery

determ ned by the insurance coverage?

A. | don't know.

Q So there's a particular cost of surgery
for the surgery and that surgery is determ ned by a

process that includes consideration of insurance

cover age”?
A. Yes.
Q But you' re not aware of how the

I nsurance coverage plays into the determ nation of

t he cost?
A. Yes.
Q Il will ask you to please take a | ook at

what's been marked as Exhi bit 5.
(Exhibit 5, PLAN DEF0033668, marked

for identification, as of this date.)

A. Okay, | have it.

Q Are you famliar with this docunent?

A. Yes.

Q Is this an e-mail exchange between you,

Treasurer Folwell and Dee Jones on October 25, 20187

A. Yes.
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Q You stated that you were asked by a
reporter for an interview about the board's attitude

about coverage for transgender surgery; is that

correct?
A. Yes.
Q You responded that in the interview you

had focused on the cost of the surgery and how we
are trying to control cost; is that right?

A. That's what | said. The interview did
not take pl ace.

Q When you referred to, "We are trying to
control cost," who were you referring to there?

A The State Health Pl an.

Q At this tine in October 2018, what was
your understandi ng of the cost of surgery for gender

confirm ng care?

A. The nunbers that we just discussed,
142, 000.
Q And t hose nunbers were based on research

you did prior to your August 2018 e-mail exchange
that we just | ooked at?

A Yes.

Q Was there any other tinme when you
researched the cost of gender confirm ng care?

A. No.
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Q Have there been any ot her sources that
you have consulted regarding the cost of gender
confirm ng care?

A. No.

Q | will ask you to take a | ook at what
has been marked as Exhibit 6 please.

(Exhibit 6, PLAN DEF0079132, marked

for identification, as of this date.)

A. Okay.

Q Have you seen this docunent before?

A. No.

Q Does this appear to be a conpilation of

articles nmentioning or relevant to the North
Carolina State Departnment of the Treasurer
circul ated on Cctober 25, 20187

A Yes.

Q Around COct ober 22, 2018, did you attend
a board of trustees neeting?

A. | don't renenber.

Q You nmentioned earlier regarding the
board's consi deration of request to lift the
exclusion that there was sonme testinony at a neeting
around Oct ober 2018. Do you recall that?

A. Yes.

Q Was that a board of trustees neeting?
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A. It was an open public session of the
board of trustees neeting, for the public to nmake

presentations.

Q Do you recall speaking at that neeting?
A. Yes.
Q Did you speak about your own experience

with the cost of surgery for gender confirm ng care?
A. Yes.
Q Did you speak on any ot her subject at

t hat nmeeting?

A At the open public session?

Q Yes.

A Not that | recall

Q VWhat did you say about your own

experience with the cost of surgery for gender
confirm ng care?

A Several years before | had a transgender
mal e that had no insurance, was at an age where if
he was going to have the transgender surgery he
figured that would be the time to do it, the issue
was approaching so we | ooked into the cost, what we
t hought woul d be the cost for himw th that
I nsurance to have the surgery. At that tine, |
came up with that figure of 140,000 roughly. And

when he heard that, he decided not to proceed
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further.
Q What was the year in which you were
havi ng that conversation with the individual

t hi nki ng about surgery?

A | don't recall.

Q It was sonmetinme prior to 20187

A. Yes.

Q Do you recall approximately how | ong

prior to 2018 you had that discussion with a

pati ent ?

A. It would be a guess, but | woul d guess
10 years.

Q If you could turn to the page marked

PLAN DEF 79138.

A. Yes. | have it.
Q The first two paragraphs under "De
Mninmus," is that an accurate representation of your

statenents at that October 2018 neeting?

A To ny nenory, yes.

Q Your statenent that the cost for
uni nsured patients for counseling, nedication,
surgery and follow up was $140, 000, how did you cone
to an understandi ng of those costs?

A We did a browser search, and | believe |

checked with the Duke Medi cal Center Transgender
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Center which | believe was operational at that tine
for uninsured patients, those were the nunbers |
recal |l being quoted.

Q Was this browser search separate from

the search we discussed prior to your August 2018

e-mail ?
A Yes.
Q When did you do this browser search?
A. 2008.
Q 20087?
A. Yes.
Q VWhat websites did you review in your

search in 2008?

A | don't renmenber.

Q Were there any other sources you
reviewed in 20087

A. No.

Q Wth regard to your outreach to -- you
said it was the Duke Medical Center?

A. To nmy nmenory, Yyes.

Q Was that also in 2008?

A. Yes.

Q Who did you talk to there?

A | didn't. | |ooked at their website.
Q What did their website say about the
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cost for counseling, nedication, surgery and
foll owmup?

A. For uninsured patients, that was the
nunmber that was provided to ny nenory.

Q Were there any other sources that you
consulted to get to this estimate of $140, 000?

A. No.

Q Ot her than the search you conducted in
2008, and the search we discussed that you conducted
prior to your e-mail in August 2018, was there any
other tinme that you researched the cost of gender

confirm ng care?

A Yes.

Q When was that?

A. Yest er day.

Q What did you | ook at yesterday?
A Websites.

Q VWi ch websites did you | ook at

yest erday?

A. | | ooked at several. The one that cones
to m nd was the Phil adel phia Center for Gender
Transl ati onal Surgery -- that may not be a totally
accurate rendition, but it was Phil adel phia based
transgender surgical site.

Q Any ot her websites that you | ooked at
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yest erday?
A. | did, but I don't recall their nanes.
Q Do you renmenber how many websites you

| ooked at yesterday?

A Thr ee.

Q One was the Philadel phia center and two
ot hers?

A. Yes.

Q Ot her than in 2008, around August of

2018, and yesterday, any other tinme you | ooked into

the cost of gender confirm ng care?

A. No.
Q Let's go back to PLAN DEF 7913. Do you
still have that in front of you?
MR. WLLIAMS: 791387
M5. RAVI: That's right.
MR. WLLIAMS: Yes.
Q At the October 2018 neeting, did you

al so state that the cost for male to female
transgender breast augnentation was $60, 000?

A. Yes.

Q How did you cone to the understandi ng of
that cost?

A My menory is that that was the cost

guoted at one of the websites for uninsured
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pati ents.

Q Was that one of the websites you | ooked
at in 2008?

A. No.

Q When did you | ook at that website?

A. The one we're tal king about that | just

mentioned in this document?

Q That's right.
A. I n October 2018.
Q I n October 2018, were you researching

the cost of gender confirm ng care?

A. Yes.

Q Was this separate from what you had
| ooked at in August of 20187

A | believe it was the sanme browser
search, clicking on websites, it may have been
di fferent websites.

Q Do you renmenber which website had this
I nformation?

A. No.

Q O her than the websites we've di scussed,
is there any other source that you have consulted
with regarding the cost of gender confirm ng care?

A. No.

MR. WLLIAMS: Objection to the
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form of the question.

A. No.

Q Have you spoken with anyone about this
cost ?

A. No.

Q Regardi ng the statenent that the cost

for an insured patients for counseling, nedication
and surgery and foll owmup was $140, 000, what is the
counseling referred to in your statenent?

A. Pre-surgical counseling for a year and

counseling after the surgery.

Q How nmuch does that counseling cost?
A | don't renmenber.
Q Are you aware of whether the plan

currently covers counseling for treatnent of gender

dysphori a?
A. | believe they do not.
Q Wth regard to the medication referred

to in your statenent, what nedication is being

referred to there?

A. Hor none t her apy.

Q Any ot her nedication?

A. Psychi atric nedication, antidepressants.
Q Anyt hi ng el se?

A. Not that | can think of.
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A | don't renenber.

Q Do you renmenber when you received that
I nformation?

A. No.

Q I n your statenment you refer to foll owp.
VWhat is that followp you're referring to?

A. Surgical foll owp for potenti al
conplications fromthe surgery plus psychol ogi cal
fol | owup.

Q Are you aware of the preval ence of
i ndi viduals in North Carolina who identify as
transgender ?

A. Last ni ght when | was readi ng one of the
websites for cost, | think |I saw the figure
estimated of 45,000 individuals in the State of

North Carolina that are transgender.

Q Whi ch website was that?

A | don't renmenber.

Q When did you | ook at that website?

A. Yest er day.

Q So this was one of the three websites

you revi ewed yesterday?
A. Yes.
Q Do you renenber the author of the

mat eri al you | ooked at?
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A No.

Q How | ong did you spend revi ewi ng that
website?

A | don't renenber.

Q Are you famliar with the nunber of

North Carolina State Health Plan nmenbers who are
expected to use coverage for gender dysphoria?
MR, WLLIAMS: Objection to the
form of the question.

A. No.

Q Yest erday when you were | ooking at the
three websites you nentioned, how long did you spend
| ooki ng at thenf

A Hal f an hour.

Q You nentioned that you also | ooked into
this issue in around August of 2018. Do you recall

how | ong you spent | ooking into the issue at that

time?
A. No.
Q What about in 20087
A | don't renmenber.
M5. RAVI: OFf the record.
(Discussion off the record.)
Q Dr. Robie, are you aware of whether the

pl an negotiates rates with nedical providers?
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the hospital, total cost for each procedure.

Q What were the procedures |listed on the
Phi | adel phi a website?

A Pretty nmuch the ones that | nentioned
earlier. Do you want nme to go through them again?

Q Yes, please.

A. Scal p surgery, eye surgery, eyelid
surgery, forehead surgery, eyebrow surgery. Two
nose operations, bridge of the nose and the nose
itself. Teeth surgery, chin surgery. Ear surgery.
Adam s apple surgery. Breast augnentation or
removal surgery. Genital surgery. Surgery on the

buttocks and hip to get the hour glass figure for

female. And | forgot -- electrolysis for hair
renoval .
Q Are you aware whet her these procedures

were covered in 2017 by the plan?

A No. | don't know.

Q Are you aware of whether any of the
procedures you just nentioned were not covered by
the plan in 20177

A | don't know.

Q Wth regard to your estimate of

$140, 000, does that cover all of the procedures that

you just nentioned?
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MR. WLLIAMS: QObjection to the
form

A. It covers the procedures, | don't recall
if it also covers the counseling and the hornone
therapy. | think it did not. These were surgical
procedur es.

Q Are you aware of whether a person
seeki ng gender confirmng care would receive all of
the procedures that you just |listed?

MR. WLLIAMS: Objection to the
form

A. From what | saw on the websites, sone
choose a few procedures, it's very patient
specific.

Q So is it the case that a person seeking
gender confirm ng care m ght not choose all of these
procedur es?

A. Yes.

Q But the cost of them vyour understandi ng
based on the websites you reviewed is that the cost
of all these procedures together totals $140, 000?

A. The one in Phil adel phia yesterday was
184, 000. One woul d assune that if the plan covered
transgender surgery, we would have a m x of

pati ents wanting a few procedures, noderate nunber
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firmBell Davis & Pitt and |'m one of the

attorneys for M. Folwell, Ms. Jones and the

State Health Pl an.

Wth apol ogies to everybody, | wll
bounce around a little bit to clean up sone
ar eas.

EXAM NATI ON BY
MR, W LLI AMS:

Q Dr. Robie, I will start by asking you
this question. W |ooked at sone -- an e-nmi
earlier where Treasurer Folwell used the word
elective. We talked a little bit about nedical
necessity. And | wonder if you can just provide
sone context as to what that means to you as an
I nterni st and sonmeone who has been practicing in the
medi cal field for over 40 years?

A. Well, it's an issue | deal wth
everyday. | nentioned earlier, |I'mone of the
medi cal directors of the community care center plus
| work in the urgent care centers and m nor
enmergency roons in Wnston-Salem |1've been
wor ki ng several days this nonth and will work
everyday at the end of the nonth. W have people
come in with COVID, with | ow oxygen levels, that's

an enmergency, that's not an elective problem

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 1:19-cv-00272-LCB-LPA Document 203-1 Filed 02/02/22 Page 57 of 69




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 69

that's sonething that needs to be addressed ri ght
t hen and there, and we do that. As opposed to
sonmebody comng in with, relevant to what we're
tal ki ng about, need for plastic surgery procedure,
that's not sonmething that needs to be done to save
your |life that day. That's sonething that is

el ective which neans it could be schedul ed at an
opportune tinme for the patient and surgeon. As you
probably know, many nedical centers have actually
had to hold off on elective surgery because of the
COVID crisis. Transgender surgery would fall in
that category, elective, wait until the COVID
crisis calnms down before they will proceed.

The only thing about el ective surgery,
we're tal king plastic surgical procedures in
transgender surgery, and you're cutting across
normal tissue, really you're treating a
psychol ogi cal issue, mpjor psychol ogical issue, by
cutting on normal tissues. So you're having an
el ective procedure where you're cutting on nornma
tissues to treat a psychol ogical condition that
could be very significant, but | just want the
surgical procedure to be viewed in that m ndset.

You know, |'ve been the head of -- one

of the nmedical directors for the community care
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the same kind of nunmbers. That's what's surprising
to nme, that the cost is, to ne, very high.

Q Dr. Robie, rem nd us how | ong have you
been a practicing physician?

A. Si nce 1976. 45 years.

Q | believe your testinony was that in
2008 you probably spent about an hour doing this
I nternet research, sanme thing for 2018, maybe about
an hour doing this research, and then yesterday you
spent maybe 30 mnutes; is that correct?

A. Ri ght.

Q So based on your 45, 46 years of
experience as a physician, conbined with the
research -- internet research that you did, did
you -- were you able to reasonably concl ude that
t hose figures that you were using were pretty cl ose?

A. Yes.

Q Did you determ ne that the websites that
you were visiting and information that you were
gat hering were both reasonable and reliable to | ead
you to conclude that those cost approxi mati ons were
reasonabl e and accurate?

A Yes. VWhat struck me is how the nunbers
haven't changed. Over 13 years.

Q One thing we haven't touched on today
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I's, as a physician, your concerns potentially about
adol escents receiving transgender treatnents. Can
you speak a little bit to that?
A Well, yes. The human brain in an

adol escent is not fully developed. | think the
current thinking is that in young wonen, the brain
is fully devel oped by age 21, and the young nmal e or
young man woul d be 25 before the brain is fully
devel oped. So | ooking at an adol escence brain, it
changes dramatically fromyear to year. To have an
adol escent undergo irreversible drug treatnent or
surgery for gender dysphoria to nme is really not
ethically appropriate because who you're talking to
at age 16 may be different at age 18.

| have a little personal experience with
that. | was friends, not the doctor, but | was
friends with a couple who had a child at age 16
undergo transgender surgery, graduated high school,
went off to college. After a year, had to be
treated for severe depression, at age 19 had to
hospitalized. One of the issues that caused the
depressi on was that the transgender nay have been a
m stake. That's got to happen. | don't know that
the -- | guess publicized, but it's conmon sense is

going to tell you when you deal with an age group
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for counseling as a neasure of success goes up
after transgender surgery, and if you're doing
operations mainly for psychol ogi cal benefits and
then your counseling needs to increase after the
surgery, are you really succeeding. | think that's
what he is quoting about sone uncertainty.

Q Do you recall having a specific
conversation with Treasurer Folwell about this
concept of nedical uncertainty has never been
greater in or around October 2019?

A | may have, but | don't recall it as |
sit here at the nonent.

Q So you don't recall a specific
conversation but it's certainly possible?

A. It's possible. But ny enphasis is the
cost of the procedure, trying to have a fiduciary
duty of prudence to the plan nenbers, to spend that
much noney on a small group of individuals versus
spendi ng that noney on a | arge group of individuals
before proving benefit is nmy concern.

Q Last topic | think.

| want to take you back, teleport you
back to October 2018 and the board neeting where
M . Kadel and others nade presentations during the

public session to the board neeting.
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A. Yes.

Q The best you can recall, | would |ike
for you to recount for the group what that
presentation, what you recall fromthat presentation
and what you recall saying to these folks who were
presenting and to the rest of the board in the open
session of the board neeting.

A. | do recall there was a group, | think
there was about five of them they had an attorney.
| believe the attorney made an openi ng statenent
requesting that the board of trustees approve
covering for transgender surgery. M. Kadel then
cane and talked. M nenory is that he spoke very
el oquently. | think he was a nusic nmajor at UNC.
That's nmy nmenory. But he was very el oquent in what
he was saying. |In that m x was a nother and fat her
tal king on behalf their teenage child to have
transgender surgery. | believe the nother was a
nurse, if ny nmenory serves, or in the nedica
heal thcare field I think, was a |little nore upset
that it was not covered.

After the board neeting was over wth,
t hat group had a press conference, sone peopl e of
the press there, | was not party to what they were

saying, they did talk to the press afterwards, |
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think the attorney was the main one | recall
talking to the press, and they had the group
pi cture taken. That's what | recall.

Q Do you renenber addressing the group of
presenters during open session?

A. Yes. About the fact the person | had in

2008 searching for the cost for an uninsured person
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to have transgender surgery, female to male, that's

where | got those nunbers originally. They took

one ook at that and said it's too nuch noney,
don't have it.
Q That's the testinony that you gave

earlier about the cost?

A. Ri ght .

Q Dr. Robie, I"'mgoing to refer you to
Exhi bit 5.

A. Okay.

Q | want to refer you to two e-mails in

this chain. There's an original e-mail fromyou,

this is at the bottom of the page, that e-nui

S

fromyou to Treasurer Folwell with a copy to -- we

can't see but presunmably it's a copy to Dee Jones,

and M. Folwell responds to you and we can see the

response is copied to Dee Jones; correct?

A. Ri ght .
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Q Your e-nmail is October 25, 2018 at 9:40
a.m This is when you had been approached by North
Carolina Policy Watch for an interview that you

testified earlier never happened; is that correct?

A Correct.
Q My only question with respect to this
e-mail is the very last part, the |l ast sentence, it

says, "Let nme know if you were okay with this PR "
What does PR nean in that e-mail?

A. Those are ny initials, Pete Robie. | t
doesn't nean public relations, it nmeans PR, Pete
Robi e. Those are ny initials.

MR. WLLIAMS: Of the record.
(Recess taken.)

Q Dr. Robie, thank you for your time today

and we have no further questions.
M5. RAVI: Of the record.
(Recess taken.)
FURTHER EXAM NATI ON
BY MS. RAVI:

Q Dr. Robie, | have just a few follow up
guestions for you. You were discussing earlier
el ective treatnent and you gave an exanple of life
saving treatnent that was not elective. Is it the

case that elective surgery is sonething you consider
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doctor, provider and the patient, nedical
necessity. So the answer is it depends on
doctor/patient relationship to nmake that
rel ati onshi p.

Q So is it correct that sone elective care
can be nedically necessary as deterni ned by the
doctor/ patient --

A. If that's determ ned, the answer is yes.

Q You also testified earlier regarding
knowl edge of chronosomal makeup of patients.

A. Correct.

Q I n your practice, do you ask your
pati ents about their gender identity?

A. They are now asked as a standard screen
on intake, every patient. W use the Epic
el ectronic nedical record and they do have a
section on just that question. \What do you
consi der your identity. Cis male, cis fenale,
trans male, trans female. There are so many
variations | forget what the others they ask. Not
sure. But that question is standard. So the
answer is yes, all of them are asked.

Q When did you start asking your patients
t hat questi on?

MR. WLLIAMS: Objection to the
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form of the question.

A It was not up to ne to make that
decision, it was up to the Wake Forest Bapti st
Medi cal Center and the Novant Health System -- Epic
updated their software to include those questions
when that happened. | don't recall. But | know

it's been asked for several nobnths now.

Q ' msorry, did you say several nonths
now?

A. Yes.

Q Do you ask your patients in your

practice about their chronpsomal makeup?

A. Only if the nurse says | need to. |
can't recall recently where |I've been asked to do
t hat .

Q When does a nurse tell you that you need
to?

A If the patient's not confortable
expressing that they're trans nmale or trans female
to the nurse. You know, a |ot of human
conmuni cation is non-visual. So the patient may
say |'ma cis nmale but the way they say it to the
nurse that there's sone uncertainty about this, so,
Dr. Robie, would you followup on that and try and

establish what's goi ng on.
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Q Separate from asking patients about
their gender identity, do you ask patients about
their chronosomal makeup?

A. No.

Q Are you aware of whether energency roons
perform chronosomal testing before providing care?

A. Well, the chronbsomal testing is not a
quick test. | think it's 24, 48 hours. |If they
order it, it won't be any help if they have an
I medi ate energency, |ife threatening energency.

Q So is it the case then that an energency
room woul d not provide that test before providing
emer gency care?

A. Yes.

Q You' ve been practicing as a primry care
physician for 45 years; is that correct?

A. Yes.

Q In that tinme, how many transgender
pati ents have you treated?

A. That |'ve knowi ngly treated. Four cone
to mnd. But I'"'msure there were others that | was

not aware were transgender.

Q Of those four, how many were adults?
A. All four.
Q Have you ever treated a transgender
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adol escent ?

A. No.

Q Have you ever treated a transgender
chil d?

A. No.

Q Thank you very nuch. | have no further
guesti ons.

MR. WLLIAMS: Nothing further from
me.

MR. MCI NNES: No questions on
behal f of the North Carolina Departnent of
Public Safety.

THE REPORTER: Would you like a
copy of the transcript, Ms. Ravi?

MS. RAVI: Yes, please.

THE REPORTER: Wbuld you |ike a
copy of the transcript, M. WIIlians?

MR. W LLIAMS: Just however they
have been sent before, yes.

THE REPORTER: Would you like a
copy of the transcript, M. MIlnnes?

MR. MCINNES: Yes, e-Tran pl ease.

(Deposition concluded at 1:07 p.m)

(Signature reserved)
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From: Peter Robie <pwrobie@gmail.com>
Sent: Sun, 26 Aug 2018 10:55:01 -0400

To: Dee Jones <dee.jones@nctreasurer.com>
CC: Dale.Folwell@nctreasurer.com

Subject: Emails since our last board meeting

I'd like to share some thoughts on several emails members have sent to the board since the last
meeting, in preparation for the meeting this Thursday. An early email was limiting the cost of an
insulin pump for juvenile diabetics. The writer implied that juvenile diabetics were not at fault for
their diabetic state as opposed to adult onset diabetics. | think if a deductible change is made for
insulin pump diabetics it should apply to all diabetics not just juvenile onset diabetics. | suspect this
would be cost prohibitive and not an option the board should pursue. On a similar line there was a
request to cover transgender surgery by the state health plan, claiming not doing so was
discriminatory. | looked into the cost of such surgery and was told it was on average $142,000, with
an additional cost of $71,000 for breast augmentation for male-to-female transgender surgery |
don't think the plan can absorb such costs and | think we should decline coverage because of this. |
got the impression there may be legal action taken against the state health plan if we don't cover
transgender surgery but on a cost basis alone | don’t think we can afford it. Another member
decried the cost of taking his son to the ER late at night and having to pay a four figure charge for
the visit after the state health plan discount was applied. This problem is not a state health plan
issue but just the effects of unavailable urgent care coverage at night. One member decried the
limitation on pain med limitations-| reviewed the NC medical board's position paper on opioid
prescribing and the BCBS coverage is entirely in keeping with current opioid prescribing practices-
perhaps that member should be directed to a pain clinic to explore nonopioid options for chronic
pain. Finally a member requested that the plan cover CPAP supplies more generously. | agree with
her that we should look into that, perhaps at a board meeting if you think the board should make a
decision. The other emails | think were handled fine by your excellent staff. See you Thursday! Pete
Robie MD
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
MAXWELL KADEL, et al.,
Plaintiffs,
V. Case No. 1:19-cv-00272-LCB-LPA

DALE FOLWELL, in his official capacity as
State Treasurer of North Carolina, et al.,

Defendants.

ORDER GRANTING PLAINTIFFS’ MOTION TO EXCLUDE EXPERT
TESTIMONY OF DR. PETER ROBIE

This matter comes before the Court on the motion of Plaintiffs Maxwell Kadel,;
Jason Fleck; Connor Thonen-Fleck, by his next friends and parents, Jason Fleck and
Alexis Thonen; Julia McKeown; Michael D. Bunting, Jr.; C.B., by his next friends and
parents, Michael D. Bunting, Jr. and Shelley K. Bunting; and Dana Caraway
(“Plaintiffs”) to exclude the testimony of Dr. Peter Robie, a disclosed expert of
Defendants Dale Folwell, Dee Jones, and the North Carolina State Health Plan for
Teachers and State Employees.

Having considered Plaintiffs’ Motion and Memorandum in Support, and for good
cause shown, IT IS HEREBY ORDERED that Plaintiffs’ Motion to Exclude Expert
Testimony of Dr. Peter Robie is GRANTED.

This day of 2022.
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The Honorable Loretta C. Biggs
United States District Judge
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