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ARGUMENT

Tellingly, Adams tells this Court it got the issues wrong. (Answer Br., pp.
38-39).! This Court’s judges determine the issues. 11th Cir. .O.P. 35-9. Adams
chose not to brief them, reframing the policy into something it is not to reach a
conclusion divorced from the law. The Board focuses on the issues requested to be
briefed: whether its policy classifying bathrooms based on sex violates the
Constitution or Title IX. It does not.

Adams’ counterargument relies on a meaningless district court finding of
fact: that Adams is a boy. (Answer Br., p. 38-39). Then, Adams should have been
allowed to use the boys’ bathroom and the dissimilar treatment from other boys is
discriminatory, Adams reasons. (Id.). It is not that simple. The question is not
whether Adams is a boy, but whether the manner in which the Board defines a boy
under its bathroom policy is unlawful. The district court found Adams is a
transgender male, and thus a biological female. The policy operates on that
dividing line.

Regarding that line, the Supreme Court has cautioned against reducing all
differences between the sexes to nothing. It has framed this notion respecting the

biological differences between the sexes. Those differences are the reason for the

I Citations to pleadings are to the page number stamped by the court filing system.
Citations to the “Answer” Brief are to Adams’ En Banc Answer Brief.
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policy, because members of one sex have a privacy interest in using the bathroom
away from members of the other biological sex. The Board’s classification directly
advances that important interest. For these reasons the policy is constitutional.
Similarly, neither the policy nor its application to Adams violates Title IX.
Title IX permits the Board’s classification. Adams, like the district court, did not
meaningfully grapple with Title IX’s language, and Adams’ unnuanced

mechanistic interpretation of Bostock v. Clayton County misapplies that precedent.

The Board is comprised of elected members responsible to the electorate’s
concerns who entrust their children’s care to the Board. The Board serves in an in
loco parentis role to students in its care. Historically, this special place that school
boards occupy warrants great deference to their decisionmaking, such that courts
must decline to wade into conflicts involving schools, unless those conflicts
sharply implicate basic constitutional values. The policy here does not, and it does
not abridge Adams’ rights under Title IX either.

Adams’ challenge should be taken for what it is: an attempt to commandeer
federal courts to effectuate political change that needs to come from elected
representatives accountable to public will. The district court acted beyond its
authority by legislating a policy it viewed best for St. Johns County’ students. This

Court must not do the same.
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I. THE SCHOOL BOARD’S POLICY OF SEPARATING
STUDENT BATHROOMS ON THE BASIS OF SEX DOES NOT
VIOLATE THE CONSTITUTION’S EQUAL PROTECTION
CLAUSE

Adams was instructed not to use the boys’ bathrooms at Nease High School.
This was because Adams is not a biological male. It had nothing to do with gender
identity and the policy does not take that into account.”> Adams wants to make this
case about transgender status discrimination, but shorn of the Answer Brief’s
rhetoric, it is not about that at all. Indeed, just because the policy draws lines based
on biological sex, does not mean it discriminates based on gender identity.

The Supreme Court’s reasoning in Geduldig v. Aiello, 417 U.S. 484 (1974),

is instructive, contrary to Adams’ assertions. Adams attempts to distinguish
Geduldig arguing the instant case does not test whether classifying based on a
medical condition such as pregnancy effectively discriminates based on sex.
(Answer Br., p. 67). But Adams misses the relevance of Geduldig, which held that
discrimination based on pregnancy did not equate to discrimination based on sex
even though only women could get pregnant, because there was not a complete

identity in groups classified. The classification set up two groups, pregnant and

2 Again, the Best Practices is not the policy at issue. Adams’ conflation of the Best
Practices with the policy speaks past this appeal’s gravamen. The Best Practices is
Board staff’s efforts to address evolving issues and provide accommodations to
students (regardless of sex or gender identity) uncomfortable with using the
bathroom matching their biological sex.
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non-pregnant persons, one group containing only pregnant women, but the other
group containing men and non-pregnant women. This, the Supreme Court
reasoned, undercut any claim of sex-based discrimination. Id. at 496. Like
Geduldig, the policy at issue here creates two groups—one containing biological
males and one biological females—that each comprise of both cisgender and
transgender students. This undercuts any claim that the policy discriminates against
transgender students in violation of the Constitution. See id.

Similarly, in Bray v. Alexandria Women's Health Clinic, the Supreme Court

rejected argument that discrimination against those seeking abortions was
discriminatory against women because only women could receive an abortion. 506
U.S. 263, 271 (1993). The Supreme Court reaffirmed Geduldig, noting that while it
is true only women can become pregnant, or obtain an abortion, it does not follow
that every legislative classification concerning pregnancy or the procurement of an
abortion is a sex-based classification. Likewise, while it may be true only
transgender persons experience an incongruence between their biological sex and
gender identity, it does not follow that every classification based on biological sex

is one based on transgender status.’ For this reason, Adams’ reliance on Bostock,

3 The policy does not even necessarily have the same impact on all transgender
students. Adams’ own expert represented that not all transgender individuals suffer
from gender dysphoria, a condition where the incongruence between one’s
biological sex and gender identity causes distress warranting social transition
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in support of the constitutional claim is inapposite. Bostock involved the converse
question to the one here; whether discrimination against someone on the basis of
their gender identity is sex discrimination. 140 S. Ct. 1731 (2020).

The policy is, at worst, “facially neutral” with respect transgender students,
requiring all students to use the bathroom matching their biological sex
irrespective of gender identity. * Winnowed to its essence, Adams argues that the
application of the facially-neutral policy results in impact of a constitutional
nature. But this argument fails because proof of discriminatory intent is a
prerequisite to establishing an Equal Protection claim, and this requires more than
awareness of consequences. It requires action on the part of the Board because of,
not just in spite of, awareness of adverse effects on an identifiable group. Pers.

Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).

Adams’ suggestion that the Best Practices shows the Board had transgender
students in mind does not alter this determination. (See Answer Br., pp. 63-65).

There i1s no dispute the policy was not motivated by any animus towards

measures including using bathrooms that align with their gender identity. (Doc 22-
3, p. 9). On that point, there was no evidence presented that all transgender
individuals, or even all transgender individuals in the District’s schools, wish to
use the bathroom matching their gender identity.

4 Adams’ claim that the Board never asserted the policy is “facially neutral” is
wrong. (See Answer Br., p. 63). The Board has always acknowledged that the
policy classifies based on biological sex, but has continually asserted that it has
nothing to do with gender identity.
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transgender students when enacted and no aspect of the Best Practices establishes
any action of the Board was taken because of potential adverse impact on
transgender students.

Adams failed to address these practicalities, and to even address the issues
this Court asked to be briefed, instead reframing the policy as one motivated by
transgender status. (Answer Br., pp. 67-71). Adams’ red herring aside, this Court is
left to evaluate the question it asked to be briefed: does the Board’s policy
separating bathrooms based on sex violate the Constitution. It does not because
biological boys and biological girls are not similarly situated for purposes of
bathroom use, and the policy is substantially related to an important governmental
interest.

The Equal Protection Clause directs state actors to treat all persons similarly

situated alike. Plyler v. Doe, 457 U.S. 202, 210 (1982). Whether persons are

similarly situated for the purposes of evaluating a classification’s constitutionality

is a threshold inquiry. S&M Brands, Inc. v. Georgia, 925 F.3d 1198, 1203 (11th

Cir. 2019). It is not enough to rely on a district court finding of boyhood, as Adams
does, to argue dissimilar treatment from biological boys is discrimination. (See
Answer Br., pp. 59-60). Simply put, Adams is not similarly situated to a biological
male using the boys’ bathroom, because Adams is a biological female.

Accordingly, the Board did not treat Adams differently from persons that were “in
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all relevant respects alike” which is necessary to establish a constitutional

violation. Nordlinger v. Hahn, 505 U.S. 1, 10 (1992).

There is nothing unlawful about this classification or its impact on Adams.
The Supreme Court has repeatedly authorized dividing lines drawn by
governments between men and women based on the biological differences between

the sexes. See, e.g., Nguyen v. Immigration & Naturalization Serv., 533 U.S. 53,

73 (2001) ("The difference between men and women in relation to the birth process
is a real one...."); Geduldig, 417 U.S. at 496 n.20 ("[I]t is true that only women can

become pregnant...."); see also United States v. Virginia, 518 U.S. 515, 533 (1996)

("Physical differences between men and women, however, are enduring: [TThe two
sexes are not fungible....") (internal quotation marks omitted)). The sexes are not
similarly situated in certain circumstances because of these differences and that is

precisely why some sex-based classifications are permissible. Michael M. v.

Superior Ct. of Sonoma Cty., 450 U.S. 464, 469 (1981) (plurality opinion). That is,

there are some differences between men and women occasioned by the miracle of
birth warranting or permitting differential treatment.

That is precisely the issue, whether the separation of the sexes based on
biological lines for bathroom use is permissible under the Constitution. The Board
has always conceded its policy is a sex-based classification because it treats the

biological sexes differently. But it does so for good reason, and for a reason not
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based on paternalistic notions about the sexes, stereotypical views of the sexes, or
as a matter of administrative convenience which would trigger constitutional
liability.

Intermediate scrutiny review, which applies to sex-based classification like
this one’, requires the government establishing the classification to show that it
bears a substantial relationship to an important or legitimate state interest See

Craig v. Boren, 429 U.S. 190, 197 (1976). Importantly, Adams does not argue the

Board is not allowed separate bathrooms on the basis of sex. Adams functionally
argues though that only a bathroom classification based on gender identity, and not
sex, withstands constitutional scrutiny, and that it is impermissible to classify
bathroom use based on biological sex. Adams’ position is simply unsupported by
constitutional jurisprudence.

As explained in the Board’s En Banc Brief, separating bathrooms based on
sex has been commonplace throughout recent history. The Supreme Court and
circuit courts of appeal throughout the country acknowledge a privacy interest one
enjoys in using the bathroom away from the opposite biological sex. The Board
has already established in its En Banc Brief why that interest is important. The law

permits same-sex bathrooms to effectuate that interest, and here, the policy

> To be clear, intermediate scrutiny applies because the policy treats the biological
sexes differently, not because it purportedly treats transgender students differently.
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separates bathrooms on the basis of biological sex to advance this privacy interest.
(See Board’s En Banc Br., pp. 46-47).

The classification employed by the Board to advance this interest is
substantially related to its achievement. As Chief Judge Pryor cogently explained
in his dissent from the majority opinion in this case, the classification is a mirror
image of this objective—classifying bathroom use based on biological sex to
protect the privacy interests members of one biological sex have to use the
bathroom outside the presence of another member of the biological sex—satisfying

intermediate scrutiny. See Adams v. Sch. Bd. of St. Johns Cty., Florida, 3 F.4th

1299, 1329 (11th Cir. 2021) (Pryor, CJ, dissenting).

Adams’ arguments to the contrary are without merit. First, Adams argues
this case is unlike those where the Supreme Court found that the biological
differences between the sexes permit their differential treatment. Adams argues
that “all those cases share a different theme” that theme being that the “Equal
Protection Clause’s command does not wane merely because physiological
differences might warrant minor alterations.” (See Answer Br., p. 73). Curiously,
Adams does not cite any case where the Supreme Court actually upheld a sex-

based classification for this proposition, but rather points to United States v.

Virginia, supra, and the Fourth Circuit opinion Faulkner v. Jones, 10 F.3d 226,
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228-29, 232 (4th Cir. 1993), where the sex-based classifications challenged were
struck down.

Adams asserts that in Virginia, the Supreme Court rejected reliance on the
“physical differences” between men and women to justify women’s exclusion from
the Virginia Military Institute, but required “minor alterations be made to facilitate
privacy.” (See Answer Br., p. 73). Adams contends Faulkner stands for the same
result. (See id.). The “theme” Adams gleans from these cases is not the theme at
all, and Adams does not seek the same type of relief that the plaintiffs sought in
Virginia and Faulkner. In those cases, the plaintiffs sought to strike down the
exclusion of biological women from the defendant educational institutions, the sex-

based classification, in fofo. See Virginia, 518 U.S. at 523; Faulkner, 10 F.3d at

228-29.

Indeed, Adams does not challenge the Board’s authority to maintain separate
boys’ and girls’ bathrooms, but rather challenges the manner in which the Board
separates bathrooms. Adams does not appreciate that the plaintiffs in Virginia and
Faulkner were not challenging the “minor alterations” the courts in both the cases
deemed permissible, and perhaps even required by the admission of biological
women into a previously all biological male space. The plaintiffs were challenging
their categorical exclusion from these institutions. Both the Supreme Court and the

Fourth Circuit recognized that while it was unconstitutional to exclude women
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from these institutions, it would be permissible to exclude them from all-male
living and bathroom facilities within the institutions to afford both sexes privacy.
See Virginia 518 U.S. at 550 n.19 (“Admitting women to VMI would undoubtedly
require alterations necessary to afford members of each sex privacy from the other
sex in living arrangements”); Faulkner, 10 F.3d at 228-29 (noting that privacy
concerns warrant separate restrooms for men and women). Here is why: exclusion
of women from these institutions based on paternalistic notions or stereotypes is
unlawful, but exclusion of women from private spaces where the sexes are not
similarly situated due to their real and enduring differences is not unconstitutional
because it is not derived from an unconstitutional stereotype. In other words, it is
not a stereotype to recognize that there are differences between the sexes.

Faulkner illustrates this point perfectly, explaining that ‘“a gender
classification is justified by acknowledged differences, identical facilities are not
necessarily mandated. Rather, the nature of the difference dictates the type of
facility permissible for each gender.” 10 F.3d at 232 (emphasis in original). As the
court explained “[t]he need for privacy justifies separation and the differences
between the genders demand a facility for each gender that is different” and
“distinctions in any separate facilities provided for males and females may be

based on real differences between the sexes.” 1d.



Case: 18-13592 Document: 011112073965 Date Filed: 12/17/2021

Perhaps recognizing the reality of these precedents, the Answer Brief asserts
that because Adams uses a bathroom stall, the privacy interests of biological boys
in the bathroom are not implicated. Frankly, the statements made regarding
separation of certain living and intimate facilities in both Faulkner and Virginia
would be superfluous if this reasoning were to prevail. If complete privacy is
afforded to everyone by stalls such that no privacy interests are implicated, why
have separate bathrooms in the first place? Under Adams’ reasoning any biological
girl, regardless of gender identity, can use the boys’ bathroom without implicating
any privacy concerns.®

Adams is really begging the question here. The question is not what is the
appropriate value judgment in terms of what is needed to effectuate the privacy
interests that Adams admits are legitimate. The question is whether the Board’s
judgment on how to advance these privacy interests is constitutional. That is the
question this Court asked to be briefed.

Finally, Adams argues that the policy is arbitrary, and thus without
justification, because students are generally required to use the bathroom matching

the sex denoted on their enrollment paperwork. Adams claims that this renders the

6 Notably, the boys’ bathrooms at the high school Adams attended had both
bathroom stalls and urinals without dividers. (Doc. 192, p. 23). While the privacy
interests at play in this case of course extend to the bathroom’s entirety, as a
practical matter, biological boys using the urinals are exposed any time one enters
the bathroom or leaves a stall.
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policy arbitrary because a transgender student might denote a sex different from
their biological sex on that paperwork. (See Answer Br. at 69-70). This assertion,
forming the basis of the majority’s updated opinion which has now been vacated
by this Court, misconstrues the policy and ignores the evidence.

The Board’s policy is that students are required to use the bathroom
matching their biological sex, and that the sex denoted on their enrollment
paperwork is used as a proxy for biological sex. (See Board’s En Banc Brief, p.
36). If for whatever reason school officials learned that a student was using a
bathroom not matching their biological sex, irrespective of what is denoted on that
student’s enrollment paperwork, that situation would be addressed as it arose. The
one instance in the record where a student used a bathroom not matching their
enrollment paperwork or biological sex involved Adams using the boys’ bathroom.
That situation was addressed by the Board pursuant to the policy.” Indeed, Adams
was instructed to stop using the boys’ bathroom consistent with the policy. But as a

legal matter, any such argument ignores that the fact that Equal Protection Clause

7 1t is unclear if Adams is arguing there needed to be documented instances of
privacy violations involving transgender students for the policy to be
constitutional, but the Answer Brief at least suggests that. (See Answer Br. at 54-
55). Adams cites no authority for such a proposition, which was also probed at oral
argument in this case. In fact, precedent instructs that the only thing required of the
Board is that the policy be justified by a governmental objective not invented post-
hoc or in response to litigation. See Virginia, 518 U.S. at 533. There is no evidence
the Board’s rationale for the policy was not genuine or invented in response to
litigation.
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jurisprudence disclaims any requirement that a policy work perfectly to be deemed

constitutional. See, e.g., Nguyen, 533 U.S. at 70 (Intermediate scrutiny does not

“require[] that the [policy] under consideration must be capable of achieving its
ultimate objective in every instance.”).

The actual policy here, while theoretically imperfect in practice, is
substantially related to student bathroom privacy as it perfectly classifies nearly
every student in the District. Indeed, at the time of the trial, the Board was aware of
only sixteen transgender students out of approximately 40,000. There is no
evidence that even those students’ sex as denoted in their enrollment materials did
not match their biological sex, and we know that was not the case with Adams.
More importantly, the policy classifies all students on the basis of biological sex,
without regard to gender identity. The policy does this with remarkable accuracy
and no precedent suggests that a policy that achieves its goal over 99% of the time
1s not substantially related to its objective.

For these reasons, the policy is exactly like those classifications in Nguyen
and Michael M., supra, in which the Supreme Court recognized that there are real
differences between the biological sexes which permits differential treatment of the
sexes when the differences between them are relevant to the achievement of an
important government objective. Adams’ attempts to distinguish these cases misses

the mark. Adams argues that Michael M., which found males and females
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differently situated for the purposes of a statutory rape law, is inapposite because
the differences between the sexes here, as compared to that case, are “wholly
irrelevant.” (See Answer Br. at 74).

In Michael M., the Supreme Court upheld a statutory rape law that only
made it unlawful for males to have sexual intercourse with females younger than
18, and not vice versa. 450 U.S. at 476. The Supreme Court reasoned that males
were not similarly situated to females because only females could get pregnant.
1d. at 476. This distinction warranted the differential treatment because it was a
means to advance the government’s interest in controlling the problem of
illegitimate teenage pregnancies. Id. at 470, 482. Adams does not explain why the
physiological and anatomical distinctions between the biological sexes are “wholly
irrelevant” to the bathroom privacy interests here, and certainly does not square
this position with the Supreme Court’s acknowledgement in Virginia, supra, that
privacy interests require separate living facilities for the sexes. Indeed, the
biological differences between the sexes is the very reason for the separation.

Adams argues that Nguyen is not instructive because the law in that case
allowed fathers to transmit citizenship to their children by “undertaking the
‘minimal’ burden of acknowledging their children born abroad” and the Board’s
policy does not permit Adams to use the boys’ bathroom at all. (See Answer Br., p.

74). Adams misunderstands the relevance of Nguyen to this case and points to a
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meaningless distinction between that case and the instant matter in an attempt to
distinguish it.

Nguyen involved a citizenship law that automatically conferred citizenship
to children born of a citizen mother and non-citizen father, but not children born of
a citizen father and non-citizen mother. 533 US at 59-60. Under the law, the citizen
father needed to take certain specified extra steps take to acknowledge paternity
and to establish a bond with the child, for the child to gain citizenship solely by
virtue of parental relation. Id. at 62, 64-65. The Court identified two important
governmental interests underlying the classification; (1) to ensure a biological
parent-child relationship exists; and (2) to ensure the child and the citizen parent
have some demonstrated opportunity to develop a relationship that consists of the
real, everyday ties that provide a connection between child and citizen parent and,
in turn, the United States. Id. The Supreme Court found that both these interests
were substantially related to the distinction made between men and women,
because a biological relationship between a mother and child is obvious from birth
itself, and a mother that gives birth to a baby has the opportunity to establish a
relationship with her child that a father does not also necessarily have solely by
virtue of biological sex. Id. at 62-66. As the Court pointed out, fathers need not be
present for birth and might conceive a child and not even know it, but a mother

obviously must be present for the birth and is given the opportunity at birth to
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establish a relationship with her child by virtue of her presence at the birth and
knowledge of the child’s existence. Id.

Contrary to Adams’ assertion, the fact that a citizen father could take steps
to establish paternity of, and a relationship with, his child sufficient to confer
citizenship on that child, was completely irrelevant to the Nguyen’s holding.
Rather, the Supreme Court held that the biological differences between the sexes
were relevant to the governmental interests at issue because those biological
differences simply rendered men and women dissimilar in a manner relevant to the
statute’s important objectives. See 1d. at 68, 73.

Like the law in Nguyen, the policy recognizes that boys and girls are
biologically and physiologically different. Those differences are the reason that
bathrooms are separate in the first place as such separation is the only way to
ensure that one biological sex does not share intimate facilities with the other
biological sex. Recognition of these differences is not unconstitutional and the
district court’s failure to appreciate the relevance of these differences to the
government objective at issue was erroneous.

Ultimately, this case amounts to nothing more than Adams’ attempt to
constitutionalize mere disagreement with the Board’s policy’s impact. There is no
evidence that this impact was the result of any discriminatory intent based on

transgender status, but rather it was the result of the application of a policy that
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recognizes that the differences between girls and boys are enduring and sometimes,
including here, relevant.

Notably, the Answer Brief essentially asserts that the policy’s application to
Adams does not advance a governmental interest that justifies the policy generally.
This is because of the manner in which Adams uses that bathroom, by using the
stall. The Answer Brief frames the issues in relation to Adams’ own unique
circumstances purporting to seek relief only attendant to those personal
circumstances. But the law does not require a challenged -classification’s
application to each individual person to separately advance its legitimate interests.

Califano v. Jobst, 434 U.S. 47, 55-56 (1977) (‘“broad legislative classification must

be judged by reference to characteristics typical of the affected classes rather than

by focusing on selected, atypical examples™); Lalli v. Lalli, 439 U.S. 259, 272-73

(1978) (holding that the equal-protection inquiry turns on the law’s “relation to the
state interests it is intended to promote”—not its “fairness.”). If what Adams
argues was the case, then no governmental entity could rely on generally
applicable classifications when legislating.

While Adams may disagree with how the policy operates, this disagreement
does not arise to a conflict of constitutional magnitude. Courts must not “intervene
in the resolution of conflicts which arise in the daily operation of school systems”

unless “basic constitutional values™ are “directly and sharply implicate[d]” in those
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conflicts. Epperson v. State of Ark., 393 U.S. 97, 104 (1968). The Board’s policy

does not directly or sharply implicate “basic constitutional values.” “[E]qual
protection is not a license for courts to judge the wisdom, fairness, or logic of

legislative choices.” FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993). The

district court should not have weighed in on this conflict. It should be left to the
Board and the political process fundamental to our system of governance.
II. THE SCHOOL BOARD’S POLICY OF SEPARATING

STUDENT BATHROOMS ON THE BASIS OF SEX DOES NOT
VIOLATE TITLE IX

Adams is right that Title IX prohibits sex discrimination, but the Board’s
policy of separating bathrooms on the basis of biological sex does not violate Title
IX because Title IX permits that separation. Adams accuses the Board of not
reading Title IX holistically, but it is Adams who reads the statute in isolation to
reach a result inconsistent with its plain language.

Initially, nothing in the Answer Brief rebuts the Board’s argument that
Adams is not similarly situated to biological boys with respect to bathroom use.
Again, the district court’s finding of fact that Adams is a boy does not mean that
any differential treatment of Adams as compared to biological boys is actionable
discrimination. (See Answer Br., p. 76-78). The district court also found that
Adams i1s a biological female. And contrary to Adams’ assertions, this

physiological distinction defeats any similarly situated claim given biological
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males and females are not similarly situated in all relevant respects for purposes of
bathroom use.

Ultimately, Adams’ argument with respect to this claim rests solely on a
mechanical application of the Bostock decision, which Adams misinterprets and

misapplies. Adams argues that pursuant to Bostock, the Board’s liability under

Title IX does not turn on the outcome of the meaning of the term “sex” as used in
the statute, even assuming the term meant the “‘biological distinctions’ present at
birth.” (See Answer Br., p. 80, n. 9). Adams does not appreciate however that the
sole issue in Bostock was merely whether it is actionable sex discrimination under
Title VII to discharge someone because of their transgender status. 140 S. Ct. at
1737-38. The Court held that such an action was necessarily a form of sex
discrimination because “but for” their biological sex, they would not have been
terminated. Id. at 1741-42. But the Supreme Court did not reject the biological
meaning of sex, did not consider whether the same action would be discriminatory
if a statutory exception applied, considered an entirely different statute, and
expressly disclaimed reaching the issues this Court must address. See id. at 1739,
1753.

Bostock’s reasoning does not inform this Court’s determination at all
because this case involves the permissibility of sex-separated bathrooms under

Title IX, which expressly permits that separation. See 20 U.S.C. § 1686; 34 C.F.R.
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§ 106.33. Adams does nothing to rebut the Board’s well-supported argument that
the ordinary common meaning of the term “sex” when Title IX was enacted
referred to the biological distinctions between the sexes. Adams essentially argues
that it is sex discrimination whenever a transgender boy is treated differently from
a biological boy, but Bostock did not hold that.

Again, Bostock stands for the proposition, unremarkable at least as it relates
to this case, that Title VII forbids terminating a transgender person because of
behavior it would tolerate of a person of the opposite biological sex. That
proposition is unremarkable in this case because Title IX and its implementing
regulations permit, but do not necessarily require, schools to separate bathrooms
based on sex, and this is exactly what the Board did. This is why Adams is wrong
to argue that this Court should ignore the question of what the ordinary common
meaning of the term “sex” was when Title IX was enacted. (See Answer Br., p. 80,
n. 9). It is Adams who does not interpret Title IX “holistically” ignoring the key
question underlying the issue requested to be briefed by this Court: does the
Board’s policy of separating bathrooms based on sex violate Title IX. It does not,
because Title IX and its implementing regulations permit the Board to classify

bathrooms based on sex and there can be no serious argument the ordinary
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common meaning of the term ‘“sex” when Title IX was enacted meant the
biological distinctions between the sexes.®

Indeed, Adams asks this Court to ignore what the statute says and to redefine
the term “sex” as used in the statute to achieve an end the statutory scheme does
not support. Obviously, this is something that only Congress, acting pursuant to a
valid grant of authority, can effectuate. The statute’s plain language simply does
not support Adams’ interpretation, and the fact that Congress enacted Title IX
pursuant to its Spending Clause power cuts against any suggestion that the statute
should be interpreted in the way Adams argues.

The Board has already explained why a reading of Title IX to prohibit the
maintenance of its bathroom policy cannot be squared with the fact this condition
is not clearly set forth in Title IX’s statutory language, which is required when
Congress legislates pursuant to the Spending Clause. (See Board’s En Banc Br.,
pp. 58-60). No clear reading of Title IX suggests a school board could be held

liable for doing what the statute permits.

8Adams argues that the regulation does not override Title IX’s sex discrimination
prohibition and does not authorize the policy claiming that the regulation itself
does not state which bathroom transgender students should use. (See Answer Br.,
p. 87). The regulation does say that though. It permits schools to separate
bathrooms based on biological sex. Therefore, schools are permitted, but not
required, to implement a policy classifying students based on biological sex for
bathroom use. Under such a policy, like the Board’s, it is permissible to require a
transgender student to use the bathroom matching their biological sex.
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Contrary to Adams’ assertions, the Board did not waive this argument.
(Answer Br., pp. 90-91). The Board argued below that the ordinary meaning of the
term “sex” in Title IX meant biological sex, and the statute itself and the safe
harbor regulation authorized the policy. This was sufficient to preserve the
argument for appeal. While new issues may not be raised on appeal,

new arguments relating to preserved issues may. Pugliese v. Pukka Dev., Inc., 550

F.3d 1299, 1304, n. 3 (11th Cir. 2008) (holding that permutations of statutory
argument not raised below could be presented on appeal because the issue was
preserved).

Regardless, this Court can consider an argument first raised on appeal if it
involves a pure question of law and refusal to consider it would result in a
miscarriage of justice, or where it presents significant questions of general impact

or of great public concern. Access Now, Inc. v. Sw. Airlines Co., 385 F.3d 1324,

1332 (11th Cir. 2004). On the first point, “where the party seeking consideration of
an argument not raised in the district court ‘has raised no new factual questions’
and the record ‘supports its legal argument,’ [this Court has] held that ‘refusal to

consider that argument could result in a miscarriage of justice.”” Ramirez v. Sec'y,

U.S. Dep't of Transp., 686 F.3d 1239, 1250 (11th Cir. 2012). The Board’s

Spending Clause argument involves a pure question of law fully supported by the

record. On the last point, the fact that the federal government, most states, and
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scores more amici, ranging from Fortune 100 corporations to nonprofits, have
offered their perspective on this case, belies any suggestion that the issue at hand is
not of great public concern or impact.

There is no clear condition in the statute providing that a governmental
entity can be held liable for doing exactly what the statute and its implementing
regulations permit it to do, and Adams’ arguments to the contrary are unavailing.
First, Adams argues that clear notice that the policy was unlawful under Title IX
was provided because Title IX bans all forms of sex discrimination broadly.
Adams asserts such discrimination can take the form of gender identity
discrimination in light of Bostock. (Answer Br., p. 91). But again, Bostock
concerned only a narrow set of facts involving whether a termination taken
because of one’s gender identity was impermissible sex discrimination under Title
VII, which was not enacted pursuant to the Spending Clause. Unlike Title VII,
Title IX expressly permits sex-separated living facilities and its implementing
regulations authorize schools to separate bathrooms on the basis of sex. An
understanding of “sex” to mean biological sex, and classification of toilet facilities
based on that understanding is certainly not something that Title IX clearly forbids.

Frankly, Bostock undercuts Adams’ position on this point. Bostock not only
proceeded on an understanding of the term “sex” as used in Title VII to mean

biological sex, but it expressly held that its interpretation was unexpected. 140 S.
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Ct. at 1737, 1739, 1750-1753. That holding cannot be reconciled with an argument
that Congress spoke clearly on this “unexpected” condition Adams asks this Court
to read into Title IX. If both parties did not expect the outcome, there could be no
meeting of the minds sufficient to establish liability for precisely the type of
discrimination alleged here. Further, the Supreme Court in Bostock expressly
disclaimed application of its reasoning to situations unlike the termination
decisions it was evaluating, including where the challenged decision, policy, or
practice might be justified under other provisions of Title VII. Bostock, 140 S. Ct.
at 1753. Presumably, the Supreme Court was referring to Title VII’s Bona Fide
Occupational Qualification (“BFOQ”) exception, which permits sex discrimination
in certain circumstances. This Court is confronted by this scenario as Title IX and
its implementing regulations expressly permit sex-separated bathrooms.

Adams is wrong to say the regulation permitting sex-separated bathrooms is
trumped by the statute’s prohibition on sex discrimination, and that this warrants a
holding that Title IX unambiguously forbids separating bathrooms based on
biological sex. (See Answer Br., p. 92). Frankly, this argument is surprising
because Adams conceded the regulation permits sex-separated bathrooms during
supplemental briefing. (See Adams’ Supp. Br. on Bostock, p. 16). Indeed, Adams
has never contended that it was impermissible to separate bathrooms based on sex.

Adams borrows this argument from the majority opinion in Grimm v. Gloucester
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Cty. Sch. Bd., 972 F.3d 586, 619, n. 18 (4th Cir. 2020) cert. denied, 141 S. Ct.

2878 (2021). But Grimm overlooked that the “unexpected” result reached in
Bostock was in the context of legislation not passed pursuant to the Spending
Clause and subject to the clear statement rule, as well as the fact that Title IX itself
permits the separation of living facilities based on sex. 20 U.S.C. § 1686.°

Adams asks this Court to do the polar opposite of what Spending Clause
jurisprudence mandates: require the Board to show a clear statement from
Congress that the safe harbor in the statute and its implementing regulations
protects the Board. Supreme Court precedent runs directly counter to this request.

See, e.g., Dellmuth v. Muth, 491 U.S. 223, 232 (1989) (holding that a statute using

broad terms under which a condition is implied, but plausible, is not enough).
Indeed, this is not a situation in which a clearly prohibited action is at issue like in

Gebser v. Lago Vista Indep. Sch. Dist., where the Supreme Court held that a

covered entity violates the statute when it is deliberately indifferent to

? Further, Title IX authorizes the Department of Education to interpret and enforce
its provisions. 20 U.S.C. § 1682. The Department of Education was certainly
authorized to interpret the term “living facilities” to include bathrooms. 34 C.F.R.
§ 106.33. When Congress delegates authority to any agency to “elucidate a specific
provision of the statute by regulation, any ensuing regulation is binding on the
courts unless procedurally defective, arbitrary or capricious in substance, or
manifestly contrary to the statute.” United States v. Mead Corp., 533 U.S. 218, 227
(2001). The Department of Education's regulation is not “arbitrary, capricious, or
manifestly contrary to the statute.” It effectuates and implements Title IX’s
provision allowing separate living facilities based on sex.
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discrimination. 524 U.S. 274, 287-290 (1998). This situation is more similar to the

one in Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, where the Supreme

Court held that a government official would not clearly understand that an
obligation under the Individuals with Disabilities Education Act (“IDEA”), also
Spending Clause legislation, included compensating prevailing parents for expert
witness fees incurred in prosecuting IDEA actions because no language of the
statute provides clear notice of this exposure. 548 U.S. 291, 297-98 (2006).

Title IX’s plain language dictates the outcome of this case. The only way the
Board could be liable here is if “sex” as used in Title IX unambiguously had no
connection to biological sex. No stretch of the statute provides as such.

CONCLUSION

The District Court should be reversed.
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