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DECLARATION OF  
CAROL MCCARTHY  

 

I, Carol McCarthy, declare under the penalties of perjury, pursuant to 28 U.S.C. § 1746, 

that the following is true and correct: 

1. I am an employee of the New York State Office of Children and Family Services 

(“OCFS”), and I make this declaration in support of Defendant’s motion for summary judgment. 

2. I have been employed by OCFS since November 13, 2003.  I am currently the 

Director of Adoption Services within the Division of Child Welfare and Community Services. I 

have been in this position since April 21, 2015. 

3. OCFS’s Division of Child Welfare and Community Services is charged with the 

responsibility to provide and oversee programs and services involving foster care, adoption and 

adoption assistance, child protective services, preventive services for children and families, 

services for pregnant adolescents, and protective programs for vulnerable adults.  

4. In my role as the Director of Adoption Services, I oversee the Bureau of 

Permanency Services. The Bureau of Permanency Services is responsible for, among other 

things, (1) reviewing applications and renewals for not-for-profit agencies that operate adoption 
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programs within the State of New York; (2) promulgating and managing compliance with 

regulations related to the provision of adoption services and practices; (3) providing information 

and referral assistance on adoption, foster care, and family preservation to parents and 

professionals through the New York Parents Connection Help Line; (4) overseeing the 

administration of child photolistings in The Adoption Album, the Family Adoption Registry, and 

family photolisting on the state’s internal The Adoption Album system; (5) reviewing adoption 

subsidy requests for maintenance and medical coverage based on special needs of children; (6) 

maintaining the Putative Father Registry and responding to court inquiries regarding the 

registration of putative fathers; (7) processing the placement of children from other states into 

New York State and from New York State into other states through the Interstate Compact on the 

Placement of Children; (8) providing adoption technical support to address local concerns; and 

(9) enhancing public awareness to increase opportunities for adoption of New York' s waiting 

children. 

Authorized Adoption Agencies 

5. New York law has governed adoptions in New York for well over a century. 

OCFS devotes hundreds of millions of tax dollars every year to subsidize and oversee adoption 

in New York State. OCFS devotes significant resources and employs staff members across the 

state who inspect adoption providers, research best practices, coordinate with stakeholders, 

promulgate regulations, collect data, publish reports, conduct hearings, and draft policies related 

to adoption.    

6. Domestic relations law recognizes two types of adoption in New York State: 

agency adoption and private-placement adoption. In an agency adoption, some authorized 

agencies approve the prospective adoptive parents, assumes custody and guardianship of the 
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child, and supervises the placement. In other placements, one agency is the approving agency 

while the other is responsible for custody and guardianship of the child.  OCFS regulates and 

oversees authorized agencies.  

7. By contrast, a private-placement adoption is an adoption that occurs without the 

assistance of an authorized agency; instead, the court pre-certifies the prospective adoptive 

parents, who directly take temporary custody of the child pending finalization of the adoption. 

While still subject to judicial oversight, these adoptions occur outside of OCFS’ regulatory 

authority, with the exception of Interstate Compact on the Placement of Children cases, related 

to authorized agencies. 

8. New Hope is an authorized agency that facilitates agency adoptions.  As such, it is 

subject to OCFS’ regulatory authority and oversight. 

9. Only authorized agencies with approved adoption programs are permitted to 

provide adoption services in New York State. Authorized agencies include both local 

departments of social services and not-for-profit agencies (voluntary authorized agencies), such 

as New Hope. N.Y. Soc. Serv. Law § 371(10). In many cases, the local departments of social 

services contract with voluntary authorized agencies to provide adoption services on the 

government’s behalf. See 18 N.Y.C.R.R. § 421.9. Moreover, prospective adoptive parents served 

by voluntary authorized agencies may seek a child in the custody and guardianship of a local 

department of social services and may be eligible for government-funded adoption subsidy, even 

if the voluntary authorized agency itself does not receive government funding.  As voluntary 

authorized agencies provide the same adoption services as the local departments of social 

services, the laws, regulations, and policies that govern authorized agencies with respect to 

adoption services do not distinguish between them.    
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10. OCFS’ government website contains a comprehensive list of OCFS-approved 

voluntary authorized agencies with adoption programs. See 

https://ocfs.ny.gov/programs/adoption/agencies/voluntary.php.  

11. An authorized agency must meet three distinct requirements: (1) it must be 

organized under the laws of the state and have the corporate authority to place out children; (2) it 

must have its actual place of business in New York; and (3) it must be “approved, visited, 

inspected and supervised by the office of children and family services or . . . submit and consent 

to the approval, visitation, inspection and supervision of such office as to any and all acts in 

relation to the welfare of children . . . .” N.Y. Soc. Serv. Law § 371(10).   

12. In order to meet the first requirement, an agency must file a Certificate of 

Incorporation with the New York State Department of State. The Certificate of Incorporation 

establishes the authorized agency as a corporate entity.  If an agency intends to have an adoption 

program, it must also obtain an approval from OCFS, to be filed in conjunction with its 

Certificate of Incorporation or Certificate of Amendment To obtain the OCFS approval, an 

agency must submit an application packet and business plan to the appropriate OCFS regional 

office. Upon receipt, OCFS conducts a site visit, which includes a full review of the proposed 

adoption program and a fiscal review, and determines whether to issue the approval. It is the act 

of filing of the Certificate of Incorporation and approval that gives the authorized agency the 

legal authority to operate an adoption program in New York. 

13. Corporate authority can be ended by: (1) the corporation itself filing a Certificate 

of Amendment to remove that authority; (2) the corporation filing a Certificate of Dissolution to 

end the corporate entity; (3) expiration of the corporate authority, if the authority was limited in 

duration; or (4) by court order.  
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14. In New York State, nearly all authorized agencies have corporate authority for a 

limited duration and must seek reauthorization prior to expiration. OCFS must provide its 

approval for each reauthorization.  

15. In order to assess if it will approve the reauthorization, OCFS conducts a 

comprehensive review of the authorized agency, which includes an agency visit, completion of 

an adoption services assessment, and drafting of an Adoption Agency Program Review Report.  

As part of this assessment, OCFS interviews staff members and reviews the authorized agency’s 

application for authorization/reauthorization, business plan, financial information, policies and 

procedures, forms, and correspondence. OCFS utilizes this review process to determine if the 

authorized agency is in compliance with state laws, regulations, and policies.  

16. Only a small number of authorized agencies, including New Hope Family 

Services, Inc. (“New Hope”), have corporate authority in perpetuity, and therefore do not need to 

re-file with the Department of State. 

17. To meet the third requirement, the authorized agency must be approved, visited, 

inspected, and supervised by OCFS, or must submit and consent to such oversight. In addition to 

the approval an adoption agency receives at the time of corporate authorization/ reauthorization, 

the authorized agency remains subject to ongoing approval and supervision. Such oversight 

includes determining whether an agency is complying with state law, regulations, and policies, 

and such compliance may be a condition for ongoing approval. This requirement is distinct from 

the requirement for corporate authority and applies to all authorized agencies, including those 

with perpetual corporate authority. OCFS may review the adoption program and withhold its 

approval for failure to meet OCFS standards, regardless of if or when the agency’s corporate 

authority is up for renewal.  Declining to approve an adoption program does not constitute a 
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revocation or invalidation of the authorized agency’s certificate of incorporation; it merely ends 

the specific program for which approval is required.  

18. Prior to 2017, it was OCFS’ practice to utilize its corporate reauthorization 

approval process to satisfy its general oversight obligations.  In other words, the adoption 

programs at authorized agencies were only reviewed when the agency sought approval for 

corporate reauthorization, unless special circumstances warranted additional monitoring or 

intervention. This practice minimized the need for duplicative visits to authorized agencies.   

19. However, as a result of this practice, authorized agencies with perpetual corporate 

authority, including New Hope, did not have their adoption programs visited and reviewed on a 

regular basis. In 2017, OCFS discovered and corrected this oversight by visiting and reviewing 

every authorized agency with perpetual authority. OCFS revised its practice to require a site visit 

for every adoption program every year; these annual visits consist of a substantially similar 

review to the one done at the time of corporate reauthorization. If the authorized agency is 

seeking corporate reauthorization that year, the reauthorization visit replaces the agency visit.   

20. During OCFS’s program reviews, it assesses the quality of the adoption program 

and makes determinations regarding the agency’s compliance with applicable laws, regulations, 

or policies.  OCFS routinely works with authorized agencies to ensure compliance so as to 

maintain the greatest number of resources available to families who wish to surrender or adopt a 

child.  OCFS provides technical assistance, including identifying and providing training, 

providing guidance on best practices and strategies, and facilitation of meetings and forums.  

21. When OCFS identifies a violation, it documents the violations and works with the 

authorized agency to develop a Program Improvement Plan (PIP), which assists the program 

with implementing necessary changes. This collaborative approach minimizes the need for 
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enforcement action and demonstrates OCFS’s commitment to supporting authorized agencies in 

New York State.  

22. Only if an agency is unwilling or unable to comply will OCFS seek to disapprove 

an adoption program or deny a request for corporate recertification.  In my experience 

overseeing the Bureau of Permanency Services, it is exceedingly rare for an authorized agency to 

refuse to come into compliance. However, when necessary, OCFS has sought to disapprove a 

program due to persistent regulatory violations. 

23. OCFS has used this “comply-or-close” enforcement method with various agencies 

who have failed to comply with OCFS regulations. These enforcement actions have been taken 

without consideration of whether the agency identifies as secular or faith-based. Moreover, these 

enforcement actions have been utilized for various regulatory violations, not just violations of the 

anti-discrimination regulations set forth in 18 N.Y.C.R.R. §421.3(d). Attached as Exhibit “” are 

examples of secular agencies who have been subject to this enforcement method for various 

regulatory violations.  

 18 N.Y.C.R.R. §421.3(d) 

24. OCFS is authorized by State law to promulgate regulations that establish 

standards and criteria for adoption practices, including standards for evaluating prospective 

adoptive parents. 

25. OCFS promulgated 18 N.Y.C.R.R. §421.3(d) to prohibit discrimination in 

adoption services on the basis of race, creed, color, national origin, age, sex, sexual orientation, 

gender identity or expression, marital status, religion or disability.  18 N.Y.C.R.R. §421.3(d) 

prohibits discrimination at all stages of the adoption process. 
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26. The subject regulation, 18 N.Y.C.R.R. §421.3(d), is critically important to the 

State's adoption policies and practices and was promulgated to further OCFS’s mission to 

promote the safety and well-being of families and children.  

27. The State has a strong interest in preventing discrimination in the provision of 

adoptive services. Prohibiting discrimination serves the best interests of vulnerable children by 

ensuring the state has a broad and diverse pool of potential adoptive parents. Critical to meeting 

this objective are policies that prohibit disqualification of any potential adoptive parents due to 

their sexual orientation, marital status, or any other characteristic that is wholly unrelated to 

parenting ability. Prohibiting such discrimination maximizes the number of prospective adoptive 

parents who may be assessed to determine the safety and suitability of placing a child in their 

home to determine whether the individual can appropriately meet the needs of a child including 

the child's safety, health, permanency, well-being and mental, emotional and physical 

development. 

28. The subject regulation also seeks to prevent the irreparable trauma and social 

harm caused by discrimination against lesbian, gay, bisexual, transgender, queer, or questioning 

(LGBTQ) people—a group that has been historically excluded from family formation under the 

law. The State has a strong interest in preventing and remedying the stigmatization caused by the 

systemic exclusion of LGBTQ people from public and civic life based solely on their sexual 

orientation. These harms can be particularly acute where, as here, the adoption program engaging 

in this discrimination is sanctioned by the State.   The subject regulation prevents these harms 

by prohibiting authorized agencies from implementing policies or establishing practices that 

imply that the sexual orientation of gay, lesbian, and bisexual prospective parents, but not of 

Case 5:18-cv-01419-MAD-TWD   Document 74-4   Filed 10/08/21   Page 8 of 16



heterosexual prospective parents, is relevant when evaluating their appropriateness as 

adoptive parents. 

29. Furthermore, prohibiting discrimination against LGBTQ people across the 

child welfare and juvenile justice systems prevents harm to vulnerable LGBTQ youth, who are 

grossly overrepresented in out-of-home care—often due to familial rejection or abuse because of 

their sexual orientation or gender identity.  Nondiscrimination regulations and policies affirm 

LGBTQ youth by recognizing the LGBTQ people as full and equal members of society.  

30. Additionally, the State has a strong interest in ensuring government services 

are provided on an equal basis to all residents. Since OCFS authorizes and regulates 

adoption programs operating in New York, allowing agencies with religious objections to 

refuse to serve all people equally would undermine the State' s ability to provide 

government services on a nondiscriminatory basis and without favoring particular religious 

beliefs. 

31. The subject regulation applies uniformly and neutrally to all authorized 

agencies operating an adoption program. OCFS requires all authorized agencies to comply 

with applicable laws, regulations, and policies, including 18 N.Y.C.R.R. §421.3. All 

authorized agencies are prohibited from engaging in discriminatory practices or harassment 

against applicants for adoption services based on sexual orientation or marital status. OCFS 

does not offer or provide exemptions to 18 N.Y.C.R.R. §421.3 to any agency or class of agencies 

on either a mandatory or discretionary basis.    

32. The subject regulation was not enacted to target faith-based agencies, nor has it 

been selectively enforced to achieve that end. In fact, OCFS has not closed, or attempted to close 

any other faith-based agencies for failure to comply with the anti-discrimination provisions in 18 
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NYCRR §421.3. In 2018, Catholic Charities of Buffalo voluntarily decided to close its 

adoption program. OCFS did not review or take any enforcement action against Catholic 

Charities adoption program prior to its decision to close. 

33. OCFS conducts program reviews of all authorized agencies that operate 

adoption programs, including those who received their corporate authority to operate in 

perpetuity, to determine if the agency meets OCFS standards regarding nondiscrimination. 

OCFS does not target specific agencies for review. OCFS follows the same process for 

identifying and remedying violations of its nondiscrimination regulation as other regulatory 

violations. Specifically, OCFS documents the violation and requests the agency come into 

compliance through a performance improvement plan; if the agency is cannot or will not comply, 

OCFS seeks disapproval of the program.   

Adoption Process 

34.  Authorized agencies receive and respond to inquiries from, conduct orientation 

sessions for, and offer OCFS-approved applications to prospective adoptive parents. After an 

authorized agency receives an adoption application, it must complete an adoption study. As 

part of the adoption study, the authorized agency must explore the following characteristics of 

the prospective adoptive parent or parents: (1) capacity to give and receive affection; (2) ability 

to provide for a child’s physical and emotional needs; (3) ability to accept the intrinsic worth of 

a child, to respect and share his past, to understand the meaning of separation he has 

experienced, and to have realistic expectations and goals; (4) flexibility and ability to change; 

(5) ability to cope with problems, stress and frustration;  (6) feelings about parenting an 

adopted child and the ability to make a commitment to a child placed in the home; and (7) 
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ability to use community resources to strengthen and enrich family functioning. 

35. Pursuant to regulations, an application may only be rejected if: (1) an applicant 

does not cooperate with the adoption study; (2) an applicant is “physically incapable of caring 

for an adoptive child;” (3) an applicant is not “emotionally incapable of caring for an adopted 

child;” or (4) an applicant’s approval “would not be in the best interests of children awaiting 

adoptions.” Authorized agencies are prohibited from denying an application for adoption 

services due to the applicant’s membership in any of the protected classes enumerated in 18 

NYCRR §421.3. As noted above, this regulation applies uniformly and neutrally to all authorized 

agencies operating an adoption program.  

36. If the application is approved, the authorized agency may place a child with the 

prospective adoptive parent(s). Per regulation, the placement decision must be made based on the 

best interests of the child.   

37. 18 NYCRR §421.3 prohibits discrimination with respect to placement 

decisions. OCFS policy, adopted in response to the federal Multiethnic Placement Act of 1994, 

also prohibit consideration of race, color, or national origin in placement decisions, or decisions 

as to whether an applicant may become a foster or adoptive parent (annex MEPA policy)  

38. However, in rare circumstances, race, color, or national origin may be 

considered as part of an individualized assessment in order to make a placement decision that is 

in the child’s best interests.  OCFS policy and regulation provide that race, color, or national 

origin may be considered only where it can be demonstrated to related to the specific needs of an 

individual child. The authorized agency may not make generalizations about the child’s needs 

based on the child’s membership in a particular race, color, or national origin, nor may the 
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agency routinely consider these factors during the individualized assessment.  

39. Similarly, 18 N.Y.C.R.R. §421.3 prohibits discrimination with respect to 

placement decisions based on the religion of the prospective adoptive parent. New York law and 

regulations provide that, where practicable, the child shall be placed in the custody of a person 

of the same religious persuasion as the child. N.Y. Soc. Serv. Law § 373; 18 N.Y.C.R.R. 

421.18(c). Nonetheless, as with all adoptive placements, the authorized agency must make 

placement decisions based on the best interests of the particular child. 11-OCFS-ADM-04 

attached as exhibit “”. The subject law and regulations do not allow the authorized agency to 

categorically exclude prospective adoptive parents based on the agency’s beliefs regarding the 

applicants’ religion.  

40. Consideration of the foregoing factors is expressly limited to determining the 

best interests of the individual child during the placement decision. State regulation and policy, 

in accordance with federal law, do not permit consideration of these factors when conducting the 

adoption study to assess the suitability of a prospective adoptive parent. Factors that authorized 

agencies must consider in making placement decisions are enumerated in New York Social 

Services Law and OCFS regulations and policies. 

2018 Comprehensive Review of New Hope 

41. OCFS conducted a comprehensive review of New Hope Family Services in 2018 

as part of its effort to review authorized agencies with perpetual authority.  OCFS did not target 

New Hope for review because it identifies as a faith-based organization.  In addition to New 

Hope, all authorized agencies with corporate authority in perpetuity were reviewed as part of this 

effort.   
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42. OCFS’ review of New Hope in 2018 was its first review subsequent to 

promulgation of 18 N.Y.C.R.R. §421.3(d). This review was the first time OCFS learned of New 

Hope’s practices with respect to unmarried and same-sex couples.  

43. OCFS has historically worked collaboratively with New Hope to address issues 

such as (1) immediate implementation of 18-OCFS-ADM-07: Foster/Adoptive Home 

Certification Approval Process; (2) requests for non-identifying information and medical 

information by adoptive families, adoptee or birth parent; including usage of the Adoption 

Information Registry through the Department of Health; and (3) New Hope’s role and limitations 

regarding the exchange of information related to conditions of a surrender.  Dkt. No. 1-6 at p. 3.  

However, New Hope has fully refused to comply with §421.3(d). 

Providers of Adoption Services Removed From OCFS Website 

44. In 2018 and 2019, OCFS did not disapprove any adoption program in New York 

State. In 2018 and 2019, approximately twelve authorized agencies with perpetual authority were 

removed from OCFS’ website because they voluntarily no longer operated an adoption program. 

None of these authorized agencies were asked to or pressured by OCFS to close to due to their 

religious beliefs or non-compliance with 421.3(d).  These agencies included agencies both faith-

based and secular agencies.  

45. In addition, approximately five agencies were removed from OCFS’ website for a 

lack of corporate authority. Two others were removed because they closed in response to losing 

Hague accreditation, and two others were removed because they changed names.  
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Recusal and Referral Policy 

46. OCFS does not believe that allowing an authorized agency to “recuse and refer” 

qualified applicants based on their protected class is an adequate alternative to a generally 

applicable anti-discrimination rule.  

47. Such a policy would message to LGBTQ individuals that they are second-class 

citizens. This state-sanctioned disapproval of same-sex relationships disrespects and further 

marginalizes a historically disadvantaged population.    

48. Under a recuse-and-refer policy, families turned away from one agency would 

need to seek out an agency willing to serve them—potentially at great time and expense and 

potentially exposing them to further harmful discrimination in the process.  Without a universally 

applicable non-discrimination requirement, it is possible that there would be no adoption 

providers willing to serve them.    

49. Although each local department of social services operates an adoption program, 

these programs only place children freed for adoption from the foster care system.  A prospective 

adoptive parent seeking to adopt a child outside of the foster care system could not receive a 

child from the local department of social services. 

50. New Hope exclusively facilitates domestic adoptions of newborns, infants, and 

toddlers. New Hope is not a public foster care agency and is not authorized to place foster 

children—that is, children in the custody and guardianship of the Commissioner of a local 

department of social services—for adoption in New York.  

51. Even if there are agencies willing to work with same-sex and unmarried couples, 

a recuse-and-refer policy would nonetheless disadvantage these families.  Typically, agencies 

that facilitate domestic adoptions of newborn infants outside of foster care have a greater number 
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of prospective adoptive parents than children in need of placement, resulting in waiting lists.  

Under recuse-and-refer, same-sex and unmarried couples turned away from agencies like New 

Hope would be segregated and funneled to the smaller subset of agencies willing to work with 

them, making waiting lists at those agencies longer and the likelihood of placement slimmer.   

52. A recuse-and-refer policy diminishes the number of children available to same-

sex and unmarried couples by reducing the number of agencies willing to serve them. Authorized 

agencies including New Hope are authorized to accept custody and guardianship of children; the 

authorized agency then chooses with whom to place the child, executes the adoption placement 

agreement, and must consent to finalize the adoption. Accordingly, prospective adoptive parents 

who are categorically rejected by an authorized agency lose the ability to adopt the children in 

that agency’s custody and guardianship. Thus, the likelihood that a prospective adoptive parent 

will receive a child for an adoptive placement depends on the number of children in the custody 

and guardianship of the authorized agencies willing to work with them, not the number of 

children available for adoption statewide.   

53. This concern is particularly acute because of the disproportionately high rates at 

which same-sex couples adopt.   

54. In fact, New Hope’s method of turning away unmarried and same sex couples 

through its “recusal and referral” policy prevents such couples from appealing such a decision by 

New Hope to OCFS.  Couples who go through the application process at an agency and are not 

approved can appeal that denial to OCFS.  However, by preventing unmarried and same sex 

couples from participating in the application process, New Hope’s “recusal and referral” policy 

effectively leaves such couples with no avenue by which to challenge New Hope’s action.    
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Dated:  October 8, 2021 

Rensselaer, New York    _____Carol McCarthy /s/  
                            Carol McCarthy 
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Andrew M. Cuomo 

Governor 

NEW YORK STATE 
OFFICE OF CHILDREN & FAMILY SERVICES 

52 WASHINGTON STREET 
RENSSELAER, NY 12144 

Gladys Carrión, Esq. 
                  Commissioner 

 
Administrative Directive 

 
Transmittal: 11-OCFS-ADM-04 

To: Commissioners of Social Services 
Executive Directors of Voluntary Authorized Agencies  

Issuing 
Division/Office: 

Strategic Planning and Policy Development 

Date: April 25, 2011 
Subject: Religious Designation of a Foster Child  and a Child Being Placed for Adoption  

Suggested 
Distribution: 

Directors of Social Services 
Foster Care Supervisors 
Child Protective Services Supervisors 
Adoption Supervisors 
Home-finding Supervisors 
Staff Development Coordinators 

Contact 
Person(s): 

Questions concerning this release should be directed to the appropriate  
Regional Office, Division of Child Welfare and Community Services:  

Buffalo Regional Office- Dana Whitcomb (716) 847-3145  
     Dana.Whitcomb@ocfs.state.ny.us 
Rochester Regional Office- Karen Buck (585) 238-8201  
     Karen.Buck@ocfs.state.ny.us  
Syracuse Regional Office- Jack Klump (315) 423-1200  
     Jack.Klump@ocfs.state.ny.us  
Albany Regional Office- Kerri Barber (518) 486-7078  
     Kerri.Barber@ocfs.state.ny.us  
Spring Valley Regional Office- Patricia Sheehy (845) 708-2499  
     Patricia.Sheehy@ocfs.state.ny.us  
New York City Regional Office- Patricia Beresford (212) 383-1788  
     Patricia.Beresford@ocfs.state.ny.us 
Native American Services- Kim Thomas (716) 847-3123  
     Kim.Thomas@ocfs.state.ny.us 
                                                     or to 

New York State Adoption Service-Brenda Rivera (518) 474-9406 
     Brenda.Rivera@ocfs.state.ny.us    

 

Attachments: Yes (links provided) 
Attachment Available Online:  http://www.ocfs.state.ny.us/main/forms/   or 

http://ocfs.state.nyenet/admin/Forms 
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Filing References  
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ADMs/INFs 

Releases 
Cancelled 

Dept. Regs. Soc. Serv. Law 
& Other Legal 

Ref. 

Manual Ref. Misc. Ref. 

            18 NYCRR 
421.18(c), 
428.3 and 
441.11 

SSL §373   
FCA §116 

OCFS Adoption 
Services Guide 
for Caseworkers 

 

 
 
I. Purpose 

 
The purpose of this Administrative Directive (ADM) is to remind social services districts and 
voluntary authorized agencies of their legal and programmatic obligations in regard to the religious 
designation of a child in making foster care and adoptive placements.  This directive will also 
address the use of an Office of Children and Family Services (OCFS) form for the purpose of 
obtaining the religious wishes of parents when their child is being placed in foster care or for 
adoption. 
 

 
II. Background 
 
Religious consideration in the placement of a foster child or child being placed for adoption has 
been the subject of New York State statute and regulations for many decades.  While enacted many 
years ago and although the landscape of the foster care system has significantly changed since these 
provisions were first enacted, they remain in effect today and must be complied with. 
 
The standards that will be discussed in this directive are rooted in the Constitution of the State of 
New York (Article VI, §32) that reads as follows: 
 
“When any court having jurisdiction over a child shall commit or remand it to an institution or 
agency or place it in the custody of any person by parole, placing out, adoption or guardianship, the 
child shall be committed or remanded or placed, where practicable, in an institution, agency 
governed by person, or in the custody of a person of the same religious persuasion as the child.” 
 
Section 373 of the Social Services Law (SSL) addresses the standards for how and when the issue 
of religion is to be addressed when placing a foster child in a foster or adoptive home or with a 
voluntary authorized agency under the control of person of a particular religion (a sectarian agency).  
The statute provides that, where practicable, children are to be placed into foster/adoptive homes of 
the same religious faith as the child or if a h igher level of care is necessary, placed in an agency 
operated boarding home, group home or institution operated by a voluntary authorized agency 
under the control of persons of the same religious faith as the child. 
 
Section 373 of the SSL also provides that the religious faith of the foster child must be preserved 
and protected after placement.  O CFS regulations require that provision must be made for each 
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foster child to attend services conducted in the child’s own religious faith and to receive religious 
instructions in such faith, unless the parent(s) or legal guardian expressly request otherwise, in 
writing.  In addition, the religion of the child in foster care may not be changed, except with the 
written consent of the child’s parent or guardian. (See 18 NYCRR 441.11).  
 
Voluntary authorized agencies that care for children of different faiths must make provision for the 
protection of the religious faith of each foster child in accordance with OCFS regulation 18 NYCRR 
441.11. 
 
A significant provision in section 373 of the SSL relates the process whereby a parent may 
expressly designate his or her wishes concerning religion in regard to the placement of his or her 
child in foster care or in an adoptive placement.  The birth parents of a child born in wedlock [birth 
mother and birth father] and the birth mother and the birth father of a child born out of wedlock 
whose consent to the adoption of the child is required have the legal right under section 373(7) of 
the SSL to make such designation of religious placement wishes. The parents of an adopted child 
would have the same rights as the birth parents of a child born in wedlock.  
 
Section 373(7) of the SSL provides that the provisions of the statute, “… so far as consistent with 
the best interests of the child, and where practicable…” must be applied to give effect to the 
religious wishes of the parents referenced above.  T he statute goes on t o state that the religious 
wishes of the parent include that the child be placed in the same religion as the parent or in a 
different religion from the parent or with indifference to religion or with religion a subordinate 
consideration.  

 
 

 
III. Program Implications 

 
In order to address the designation provisions of section 373(7) of the SSL, OCFS developed a 
revised model form “Religious Designation of a Child” (LDSS-3416 [Rev. 3/2011]).  C onsistent 
with section 373(7) of the SSL, the OCFS model form offers the parent the following options in 
regard to the wishes of the parent concerning the role of religion in the placement of the parent’s 
child: 

 

□ In the __________________ religion (either my religion or another religion). 
 

□ In the __________________ religion, but if no home is found for the child within 
_________ months, then the child may be placed without regard to religion (Adoption 
Only). 

 

□ With religion as a less important (subordinate) concern. 
 

□ With indifference to religion. 
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The term “where practicable” is interpreted to apply to the potential existence of a placement of the 
same religion as designated by the parent. Even if a placement is available that satisfies the religious 
placement wishes of the parent(s), as in all foster care and adoptive placements, there must be a  
consideration of whether a placement is in the best interests of the particular child.  A number of 
factors must be taken into consideration (as applicable to the particular case), including, but not 
limited to: 
 

1. The level of care needed by the child to provide the child with a safe and suitable placement 
that meets the appropriateness of placement standards set forth in 18 NYCRR 430.11. 

 
2. The ability of the sectarian voluntary authorized agency to meet the care and service needs 

of the foster child. 
 

3. Compliance with the placement of siblings standards set forth in section 1027-a of the 
Family Court Act (FCA), section 358-a of the SSL and 18 NYCRR 431.10. 

 
4. Compliance with standards relating to placement of children with a relative in accordance 

with section 1017 of the FCA. 
 

5. Compliance with placement preference provision of the federal Indian Child Welfare Act of 
1978 and 18 NYCRR 431.18. 

 
6. Compliance with court ordered placement with a particular voluntary authorized agency or 

foster parent. 
 
In the event a decision is made not to honor the religious wishes of a parent, the agency must 
document the reasons for such decision in the child’s case record. 
  

 
IV. Required Action 

 
 

The uniform case record of a child in foster care must include documentation of an identified 
religion (if applicable) and any religious preference forms signed by the child’s parents [see 18 
NYCRR 428.3(b)(2)(i)]. 
 
The issue of religion may arise in regard to conditions that a parent seeks to impose in the process 
of a surrender of guardianship and custody in accordance with sections 383-c or 384 of  the SSL.  
Prior to accepting a surrender, the social services district or voluntary authorized agency must 
ascertain that the birth parent or guardian has a full understanding of the religious faith provisions 
of section 373 of  the SSL (see 18 N YCRR 421.6[h]). This issue is also discussed in the OCFS 
“Adoption Services Guide for Caseworkers.” 

 
As a child enters foster care, the social services district or voluntary authorized agency must discuss 
and inquire into the religious placement wishes of the child’s parents as noted previously in this 
directive.  T he parent must be given the opportunity to set forth his or her religious designation 
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wishes in either form LDSS-3416 or a local equivalent form. The completed form must be 
maintained in the child’s uniform case record.   The form is available on the OCFS internet and 
intranet sites, under Forms (Foster Care and Adoption), in both English and Spanish (the latter is 
LDSS-3416S) at the following respective links: 

 
http://www.ocfs.state.ny.us/main/forms/   and 
 
http://ocfs.state.nyenet/admin/Forms. 

 
If the parent cannot be found or refuses to execute a religious preference form, that unavailability or 
refusal must also be recorded in the child’s uniform case record.  A parent also has the option to 
indicate her wishes by way of a l etter, affidavit or other signed document.  In the absence of 
expressed wishes of the parent(s), determination of the religious wishes, if any, must be made upon 
other facts of the particular case, and if there is no evidence to the contrary, it is presumed that the 
parent(s) wish for the child to be reared in the religion of the parent.   
 
Again, in regard to placement, the elements of “where practicable” and “best interests of the child” 
must still be applied in such cases.  

 
  
 

V. Systems Implications 
 
None 
 

VI. Effective Date 

            This release is effective upon issuance. 

 

 

 

/s/ Nancy W. Martinez 

 
Issued By: 
Name:   Nancy W. Martinez 
Title:  Director 
Division/Office:  Strategic Planning and Policy Development 
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LDSS-3416 (Rev 3/2011) 
 

 
NEW YORK STATE 

OFFICE OF CHILDREN AND FAMILY SERVICE 

RELIGIOUS DESIGNATION OF A CHILD 

NOTE: You may use this form to state whether or not you want your child to be cared for by persons of a 

particular religion. Your wishes will be followed if it is practicable and in the best interests of the child. 

 Religious wishes of a parent include that the child be placed in the same religion as the parent; or in a 

different religion from the parent; or with indifference to religion; or with religion as a subordinate (less 

important) consideration. If you do not use the form, we will assume that you want the child to be reared in 

your religion. This form is voluntary. No one can tell you what to choose. Your right to the religious designation 

of your child has been explained to you. 
 CHILD’S FULL NAME: 

      

DATE OF BIRTH: 

      

I am:  the birth father of the above child who was born in wedlock. 

 the birth mother of the above child who was born in wedlock. 

 the only surviving parent of the above child who was born in wedlock.  

I am the    father    mother of such child. 

 the birth mother of the above child who was born out of wedlock. 

 the birth father of the above child who was born out of wedlock. 

 

MY NAME IS (Print):  

      

MY RELIGION IS (Print):  

      

It is my wish, where practicable and if consistent with the best interests of the child, that the above named 
child be placed: 

  In the       religion (either my religion or another religion.) 

  In the       religion, but if no home is found for the child within 

        months, then the child may be placed without regard to religion (Adoption Only). 

  With religion as a less important (subordinate) concern. 

  With indifference to religion. 

 

 
PARENT SIGNATURE:  DATE: 

      

 
AGENCY OFFICIAL SIGNATURE 
 

 DATE: 

      

 
PRINTED NAME 

      

 TITLE: 

      

NOTE: This form must be attached to the child’s Uniform Case Record. 
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