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NEW HOPE FAMILY SERVICES, INC., 
Plaintiff, 

vs. 

LETITIA JAMES, in her official capacity as New 
York State Attorney General; LICHA NYIENDO, 
in her official capacity as Commissioner of the New 
York Division of Human Rights; MELISSA 
FRANCO, in her official capacity as Deputy 
Commissioner for Enforcement of the New York 
Division of Human Rights; GINA MARTINEZ, in 
her official capacity as Deputy Commissioner for 
Regional Affairs of the New York Division of 
Human Rights; JULIA DAY, in her official 
capacity as Syracuse Regional Director of the New 
York Division of Human Rights; WILLIAM 
FITZPATRICK, in his official capacity as 
Onondaga County District Attorney, 

Defendants. 

  

No.: 5:21-cv-01031-MAD-TWD 
 
DECLARATION OF MARK 
LIPPELMANN IN SUPPORT OF 
NEW HOPE FAMILY SERVICES’ 
MOTION FOR PRELIMINARY 
INJUNCTION 
 

 I, MARK LIPPELMANN, hereby declare: 

1. I am one of the attorneys for New Hope Family Services, Inc. (“New Hope”). 

2. Attached as Exhibit A is a true and accurate copy of a letter dated August 23, 

2021, from Julia Day, Regional Director of the New York Division of Human Rights, to New 

Hope, attaching a copy of the discrimination complaint filed against New Hope. To protect the 

complainant’s privacy, I have not included the complainant’s home study report which was 

attached as Exhibit 6 to the discrimination complaint. I have also redacted confidential and 

personal identifying information contained in that complaint. 

3. Attached as Exhibit B is a true and accurate copy of email correspondence 

between me and Julia Day, Regional Director of the New York Division of Human Rights, dated 

September 22 and October 4, 2021. 
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4. Attached as Exhibit C is a true and accurate copy of New Hope’s response to the 

aforementioned discrimination complaint, dated and submitted to the New York Division of 

Human Rights on October 18, 2021. 

5. Attached as Exhibit D is a true and accurate copy of the Second Circuit’s 

November 4, 2019 order granting New Hope an emergency injunction pending appeal in New 

Hope Family Services v. Poole, No. 19-1715 (2d Cir.). 

I, Mark Lippelmann, a citizen of the United States and a resident of the State of Arizona, 

hereby declare under penalty of perjury under 28 U.S.C. § 1746 that the foregoing is true and 

correct to the best of my knowledge. 

 

Executed this 26th day of October, 2021, at Scottsdale, Arizona. 
      

 
     
Mark Lippelmann 
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One Monroe Square, 259 Monroe Avenue, Suite 308, Rochester, New York 14607 

(585) 238-8250 │Facsimile (585) 445-6003 │ WWW.DHR.NY.GOV 

 

ANDREW M. CUOMO 
Governor 

LICHA M. NYIENDO 
Commissioner 

 

 

August 23, 2021 

 

New Hope Family Services 

Attn: Kathy Jerman, Executive Director 

3519 James Street 

Syracuse, NY 13206 

 

Re:  v. New Hope Family Services 

  Case No. 10213155 

 

Enclosed is a copy of a verified complaint filed with the Division of Human Rights 

against you.  This complaint, which alleges an unlawful discriminatory practice in violation of 

the New York State Human Rights Law, is being served upon you pursuant to Section 297.2 of 

the Human Rights Law (N.Y. Exec. Law, art. 15). 

 

Please submit a response in duplicate to each and every allegation in the complaint, 

complete the enclosed Respondent Information Sheet, and return the response and Information 

Sheet to the Division, at the address below, or via e-mail to roc.syr@dhr.ny.gov (see details 

below), within fifteen (15) calendar days from the date of this letter.  The response should be 

a complete statement of Respondent’s position.  Any supporting documentation relied upon 

must be submitted with the response.  The Division will not extend the time for this response, 

unless good cause is shown in a written application, which must be submitted at least five (5) 

calendar days prior to the time the response is due.  Please note:  Requests for reasonable 

extensions of time that are shown to be necessary due to circumstances resulting from the 

COVID-19 pandemic will be granted. 

 

Instructions for submission by email:  A response submitted by email must include the 

completed Respondent Information Sheet and any supporting documentation relied upon.  If 

supporting documentation cannot be emailed, submission must be by timely mailing two copies 

of the entire response including documentation; partial submissions will not be accepted as 

timely.  Email attachments must be in *.pdf, *.doc or *.docx format.  An email submission must 

be followed by promptly mailing a single complete copy of the response to the address below. 

 

Request for extension:  If you wish to request an extension, your request must be 

submitted in writing via regular mail, fax, or email.  The Division will respond in writing; an 

extension is not granted unless and until you receive written confirmation.  Extensions greater 

than fifteen days will not be approved, nor will the Division grant more than one extension 

barring extremely compelling circumstances.  
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 Failure to timely respond by mail or e-mail could result in an adverse finding 

against you, which may be shared with, among others, the Secretary of State, State 

Attorney General, and the applicable State licensing agencies that govern your business. 

 

Use of email by the Division:  The Division uses email, whenever possible, to 

communicate with the parties to complaints.  This avoids delays and lost mail, and increases the 

efficiency of Division case processing, particularly as the Division intends to continue to process 

cases in a timely fashion during the COVID-19 pandemic.  Therefore, you are required to 

provide your email address on the enclosed Respondent Contact Information sheet, and to keep 

us advised of any change of email address. The Division will not use your email address for any 

non-case related matters.  You can update your email address by emailing us at 

roc.syr@dhr.ny.gov and referencing the case number. 

 

The Human Rights Law prohibits retaliation against any person because he or she has 

opposed discriminatory practices, filed a discrimination complaint, or participated in any 

proceeding before the Division. Human Rights Law § 296.7. 

 

Anyone who willfully resists, prevents, impedes or interferes with the Division’s 

investigation shall be guilty of a misdemeanor punishable by imprisonment, by fine, or by both.  

Human Rights Law § 299. 

 

As the enclosed information sheet provides, the Division will conduct a prompt 

investigation, based on the complaint and your response, which may include interviews with 

your representatives and the collection of documents.  The Division expects your full 

cooperation in this investigation.  After the investigation is completed, the Division will make a 

determination as to whether there is probable cause to believe that unlawful discrimination has 

occurred.  You will be notified of this determination.  

 

Protection of personal privacy:  In most cases, you will be expected to submit 

documents in support of your response to the complaint.  The Division observes a personal 

privacy protection policy consistent with Human Rights Law § 297.8 which governs what 

information the Division may disclose, and the N.Y. Public Officer's Law § 89 and § 96-a, which  

prohibit disclosure of social security numbers and limit further disclosure of certain information 

subject to personal privacy protection.  Please redact or remove personal information from any 

documentation submitted to the Division, unless and until the Division specifically requests any 

personal information needed for the investigation.  The following information should be 

redacted: the first five digits of social security numbers; dates of birth; home addresses and home 

telephone numbers; any other information of a personal nature.  The following documentation 

should not be submitted unless specifically requested by the Division: medical records; credit 

histories; resumes and employment histories.  The Division may return your documents if they 

contain personal information that was not specifically requested by the Division.  If you believe 

that inclusion of any such personal information is necessary to your response, please contact me 

to discuss before submitting such information. 
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If you have any questions about the process generally, or how to submit your response, 

please call me at (585) 238-8250. 

 

      Very truly yours, 

 

 
      Julia B. Day 

      Regional Director 

Enclosures: 

Verified Complaint 

Respondent Contact Information Form 

Information for Respondents 

Lippelmann Decl., Ex. A, pg. 003

Case 5:21-cv-01031-MAD-TWD   Document 31-2   Filed 10/26/21   Page 7 of 57



Respondent Contact Information 

 

Return to: 
NYS Division of Human Rights 
Rochester Regional Office 
259 Monroe Avenue, Suite 308 
Rochester, New York 14607 
 
Re:   v. New Hope Family Services 
 SDHR NO: 10213155 
 
Correct legal name of Respondent: ______________________________________________________ 
 
__________________________________________________________________________________ 
 
Federal Employer Identification Number (FEIN): ___________________________________________ 
 
Contact person for this complaint: 
 
Name:  ___________________________________________Title:  ___________________________ 
 
Street Address:  ______________________________________________________________________ 
 
City/State/Zip: ____________________________________Telephone No: (_____)________________ 
 
E-mail address:  _____________________________________________________________________ 
The Division uses email, whenever possible, to communicate with the parties to complaints.  This avoids 
delays and lost mail, and increases the efficiency of Division case processing. Therefore, you are 
required to provide an email address, if you have one, and to keep us advised of any change of your 
email address.  The Division will not use your email address for any non-case related matters. 
 
Is the firm a publicly traded corporation, privately owned, or a d/b/a? If yes, please indicate: 
 
____ Publicly traded corporation       ____ Privately owned corporation         ____ d/b/a 
 
If privately owned or d/b/a, list names and addresses of all individuals who have an ownership interest in 
the Respondent (attach additional sheets if necessary) 
 
___________________________________________________________________________________ 
 
___________________________________________________________________________________ 
 
Do you have an attorney for this matter: Yes____ No____ If yes: 
  
Attorney Name:  _____________________________________________________________________ 
 
Firm:  ____________________________________________________________________________ 
 
Street Address:  _____________________________________________________________________ 
 
City/State/Zip: ____________________________________Telephone No: (_____)_______________ 
 
Will you participate in settlement/conciliation? Yes___ No___   If yes, for this purpose please contact: 
 
Name:  ___________________________________________ Telephone No: (_____)______________ 
(Settlement discussions will not delay the investigation and participation in settlement does not provide 
good cause for an extension of time to respond to the complaint.) 
 
 
_______________________________________________ _________________________ 
Signature       Date
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ANDREW M. CUOMO 
Governor 

LICHA M. NYIENDO 
Commissioner 

 

 

 

INFORMATION FOR RESPONDENTS 

CONCERNING COMPLAINT PROCEDURES OF 

NEW YORK STATE DIVISION OF HUMAN RIGHTS 

 

 The New York State Division of Human Rights is a State agency mandated to receive, 

investigate and resolve complaints of discrimination under N.Y. Executive Law, Article 15 (“Human 

Rights Law”).  The Division’s role is to fairly and thoroughly investigate the allegations in light of all 

evidence gathered. 

 

WHAT TYPES OF COMPLAINTS ARE HANDLED BY THE DIVISION OF HUMAN 

RIGHTS? 

 The Human Rights Law forbids discrimination in employment, apprenticeship and training, 

purchase and rental of housing and commercial space, places of public accommodation, certain 

educational institutions, and credit transactions. If a person feels that he or she has been discriminated 

against by of reason of race, color, creed, sex, age (not public accommodation), disability, national 

origin, marital status, familial status (housing only), conviction or arrest record (employment only), 

genetic predisposition (employment only), military status, or sexual orientation, or because he or she 

has opposed any practices forbidden under the Human Rights Law, that person may file a complaint 

with the State Division of Human Rights.  

 

HOW DOES A PERSON FILE A COMPLAINT? 

 Persons wishing to file a complaint of discrimination may contact the nearest regional office of 

the Division of Human Rights.  The Human Rights Law requires that they must file such a complaint 

within one year of the alleged unlawful discriminatory act. 

 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

 The Division represents neither the Complainant nor the Respondent.  The Division pursues the 

State’s interest in the proper resolution of the matter in accordance with the Human Rights Law.  

Complainant and Respondent can retain private counsel to represent them during the investigation, but 

such representation is not required.   

 Upon receipt of a complaint, the regional office will: 

▪ Notify the Respondent(s).  (A Respondent is a person or entity about whose action the 

Complainant complains.) 

▪ Resolve issues of questionable jurisdiction. 
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▪ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 

(EEOC) or the U.S. Department of Housing and Urban Development (HUD), where applicable.  

Such federal filing creates a complaint separate and apart from the complaint filed with the 

Division, although in most cases only one investigation is conducted pursuant to work-sharing 

agreements with these federal agencies. 

▪ Investigate the complaint through appropriate methods (written inquiry, field investigation, 

witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 

the Regional Director.  The investigation of the complaint is to be objective. 

▪ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 

Complainant, Respondent and the Division.  The Division will allow settlement from the time 

of filing until the matter reaches a final resolution. 

▪ Determine whether or not there is probable cause to believe that an act of discrimination has 

occurred, if the matter cannot be settled prior to that Determination.  The Division will notify 

the Complainant and Respondent in writing of the Determination. 

You, or your attorney, may review the Division's file in this matter, and may copy by hand any 

material in the file, or obtain photocopies at a nominal charge.  The Complainant in this matter has the 

same right to review the file. 

 

WHAT IS THE  DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 

are expected to cooperate with the investigation fully and promptly.  No deadlines will be extended at 

any time during the investigation, unless good cause is shown in a written application submitted at 

least five (5) calendar days prior to the original deadline.  Failure to comply could result in an adverse 

finding against you, which would be shared with, among others, the Secretary of State and the 

applicable State licensing agencies that govern your business. 

 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

 If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 

dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days. 

 If the Determination is one of probable cause, there is no appeal to court.  The case then 

proceeds to public hearing before an Administrative Law Judge.  Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 

of probable cause to review the finding of probable cause.  Such application should be sent to the 

General Counsel of the Division and to the Complainant, and Complainant’s attorney, if any. 

 

WHAT IS A PUBLIC HEARING? 

 A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 

relevant evidence is placed in the hearing record.  It is a hearing de novo, which means that the 

Commissioner’s final decision on the case is based solely on the content of the hearing record.  The 

public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 

the proceedings. 

 The hearing may last one or more days, not always consecutive.  Parties are notified of all 

hearing sessions in advance, and the case may be adjourned to a later date only for good cause. 
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 Respondent can retain private counsel for the hearing, and, if Respondent is a corporation, is 

required to be represented by legal counsel.  The Complainant can retain private counsel for the 

hearing, but is not required to do so.  If Complainant is not represented by private counsel, the 

Division’s counsel prosecutes the case in support of the complaint.  Attorneys for the parties or for the 

Division may issue subpoenas for documents and to compel the presence of witnesses. 

 At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 

Law Judge and is sent to the parties for comment. 

 A final Order is issued by the Commissioner.  The Commissioner either dismisses the 

complaint or finds discrimination.  If discrimination is found, Respondent will be ordered to cease and 

desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 

accommodation of disability.  The Division may award money damages to Complainant, including 

back pay and compensatory damages for mental pain and suffering, and in the case of housing 

discrimination, punitive damages, attorney’s fees and civil fines and penalties.  A Commissioner’s 

Order may be appealed by either party to the State Supreme Court within 60 days.  Orders after 

hearing are transferred by the lower court to the Appellate Division for review. 

 

WHAT IS A COMPLIANCE INVESTIGATION? 

 The compliance investigation unit verifies whether the Respondent has complied with the 

provisions of the Commissioner’s Order.  If the Respondent has not complied, enforcement 

proceedings in court may be brought by the Division. 

 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 

individuals filing complaints and from those against whom a complaint has been filed.  The 

information is necessary to conduct a proper investigation; failure to provide such information could 

impair the Division’s ability to properly investigate the matter.  This information is maintained in a 

computerized Case Management System maintained by the Division’s Director of Information 

Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

 

PENAL PROVISION OF THE HUMAN RIGHTS LAW 

The Human Rights Law contains the following penal provision: 

“Any person, employer, labor organization or employment agency, who or which shall 

willfully resist, prevent, impede or interfere with the division or any of its employees or representatives 

in the performance of duty under this article, or shall willfully violate an order of the division or 

commissioner, shall be guilty of a misdemeanor and be punishable by imprisonment in a penitentiary, 

or county jail, for not more than one year, or by a fine of not more than five hundred dollars, or by 

both; but procedure for the review of the order shall not be deemed to be such willful conduct.”  

Human Rights Law § 299.  

 

GENERAL INFORMATION 

 For a more detailed explanation of the process, see the Division’s Rules of Practice 

(9 N.Y.C.R.R. § 465) available on our website www.dhr.ny.gov.  If you have any additional questions 

about the process, the investigator assigned to the case will be available to answer most questions.
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NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

 

 

NEW YORK STATE DIVISION OF  

HUMAN RIGHTS on the Complaint of  

 

, 

Complainant, 

    v. 

 

NEW HOPE FAMILY SERVICES, 

Respondent. 

  

VERIFIED COMPLAINT 

Pursuant to Executive Law, 

Article 15 

 

Case No. 

10213155 

  

 

 I, , residing at , charge 

the above named respondent, whose address is 3519 James Street, Syracuse, NY, 13206 with an 

unlawful discriminatory practice relating to public accommodation in violation of Article 15 of 

the Executive Law of the State of New York (Human Rights Law) because of marital status, 

sexual orientation. 

 

Date most recent or continuing discrimination took place is 8/20/2021.  

 

 SEE ATTACHED COMPLAINT FORM    
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From: Day, Julia (DHR)
To: Mark Lippelmann; dhr.sm.roc.syr
Cc: Roger Brooks; dhr.sm.roc.syr
Subject: RE: New Hope Family Services, Inc., #10213155 Response requested
Date: Monday, October 4, 2021 1:03:07 PM
Attachments: image001.jpg

image002.png

*EXTERNAL*

This is correct; thank you.
 
I just want to re-emphasize that the response should be emailed to roc.syr@dhr.ny.gov; for
convenience, I am copying this email to that address, which is our office in-box.
 
Sincerely,
 

Julia B. Day
She/Her/Hers
Regional Director, Rochester/Syracuse Office
New York State Division of Human Rights
259 Monroe Avenue, Suite 308
Rochester, NY 14607
585-238-8252 (phone)
585-445-6003 (fax)
Julia.Day@dhr.ny.gov
www.dhr.ny.gov
 
register-to-vote

This transmission and its attachments may contain confidential or privileged information,
which is intended for use by the individual or entity to which the transmission is
addressed.  If you are not the intended recipient, you are hereby notified that any
disclosure, dissemination, copying, or distribution of this transmission or its attachments
is strictly prohibited.  If you have received this transmission in error, please notify the
sender immediately at the above address and delete the transmission and its
attachments.
 

From: Mark Lippelmann <mlippelmann@adflegal.org> 
Sent: Monday, October 4, 2021 3:59 PM
To: Day, Julia (DHR) <Julia.Day@dhr.ny.gov>; dhr.sm.roc.syr <Roc.Syr@dhr.ny.gov>
Cc: Roger Brooks <rbrooks@adflegal.org>
Subject: RE: New Hope Family Services, Inc., #10213155 Response requested
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Please submit the respondent’s response to the complaint by October 12, 2021 or please contact
me if you feel that this does not afford sufficient time.
 
Thank you for your cooperation.  If you have any questions, please do not hesitate to contact me.
 
Very truly yours,
 

Julia B. Day
She/Her/Hers
Regional Director, Rochester/Syracuse Office
New York State Division of Human Rights
259 Monroe Avenue, Suite 308
Rochester, NY 14607
585-238-8252 (phone)
585-445-6003 (fax)
Julia.Day@dhr.ny.gov
www.dhr.ny.gov
 
register-to-vote

This transmission and its attachments may contain confidential or privileged information,
which is intended for use by the individual or entity to which the transmission is
addressed.  If you are not the intended recipient, you are hereby notified that any
disclosure, dissemination, copying, or distribution of this transmission or its attachments
is strictly prohibited.  If you have received this transmission in error, please notify the
sender immediately at the above address and delete the transmission and its
attachments.
 

From: Day, Julia (DHR) 
Sent: Wednesday, September 22, 2021 4:58 PM
To: Mark Lippelmann <mlippelmann@adflegal.org>; dhr.sm.roc.syr <Roc.Syr@dhr.ny.gov>
Cc: Downey, Caroline (DHR) <Caroline.Downey@dhr.ny.gov>; Roger Brooks <rbrooks@adflegal.org>
Subject: RE: New Hope Family Services, Inc., #10213155
 
Please be advised that the respondent is not being required to submit a response on this date.  The
New York State Division of Human Rights will contact you when additional information is needed.
 
Very truly yours,
 

Julia B. Day
She/Her/Hers
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Julia B. Day, Regional Director 
Oct. 18, 2021 
Page 2 
 
 
 
children, and that placement with a family consisting of a mother and father 
committed to each other for life in marriage is therefore in the best interests of each 
child that is entrusted to New Hope for placement.  

 
As a result of this priority and its beliefs, New Hope does not devote its 

private resources to placing children with unmarried couples or same-sex couples. 
At the same time, New Hope does not “reject” unmarried or same-sex applicants, as 
a formal rejection could complicate those applicants’ ability to later obtain approval 
through any agency. Instead, New Hope respectfully informs them that, because of 
its beliefs as a Christian ministry, New Hope cannot be the agency to serve them, 
and New Hope is willing to provide referrals to numerous other agencies that can. 

 
In order to scrupulously ensure its autonomy to operate in accordance with 

its religious beliefs, New Hope accepts no government funding. Its operations are 
entirely funded by private contributions and by fees paid by couples with which 
New Hope works to perform home studies and complete adoptions. New Hope does 
not provide adoption services to the general public. Rather, it does so only for a 
modest number of couples each year—a group that results from selection by both 
New Hope and the couples themselves. On New Hope’s side, that selection occurs 
during a lengthy screening process that includes background checks, medical 
exams, and an intensive and deeply personal home study process. 

 
In 2018, the New York Office of Child and Family Services (“OCFS”) 

demanded that New Hope begin working with unmarried and same-sex couples or 
else lose its authorization to act as an adoption agency under 18 CRR-NY § 421.3(d). 
On December 6, 2018, New Hope filed suit in federal court contending that the 
State’s demand violated New Hope’s rights of Free Speech and Free Exercise of 
Religion. On July 21, 2020, the U.S. Court of Appeals for the Second Circuit held 
that the State’s demand likely violated New Hope’s constitutional rights. New Hope 
Fam. Servs., Inc. v. Poole, 966 F.3d 145 (2d Cir. 2020), attached as Exhibit 2.  

 
On October 5, 2020, guided by the Second Circuit’s decision, the District 

Court for the Northern District of New York held that New Hope was likely to 
prevail on both its Free Speech and its Free Exercise claims, and preliminarily 
enjoined OCFS from requiring New Hope to work with unmarried or same-sex 
couples, or penalizing it for declining to do so by revoking its authorization to act as 
an adoption agency. New Hope Fam. Servs., Inc. v. Poole, 493 F. Supp. 3d 44 
(N.D.N.Y. 2020), attached as Exhibit 3. That injunction remains in force. 

 
On August 19, 2021, Complainant sent an email to New Hope that read “I’m 

extremely interested in your adoption program! May you tell me a bit about it?” 

Lippelmann Decl., Ex. C, pg. 002

Case 5:21-cv-01031-MAD-TWD   Document 31-2   Filed 10/26/21   Page 46 of 57



Julia B. Day, Regional Director 
Oct. 18, 2021 
Page 3 
 
 
 
Compl. Form, Ex. 1 at 2. The next day, on Friday, August 20, New Hope director 
Kathy Jerman responded with her standard email containing basic information, 
including the fact that (as permitted and protected by a federal injunction), 
“Because of New Hope’s convictions as a Christian adoption service, New Hope 
works with adoptive families built around a married husband and wife. Others may 
be eligible to adopt under New York law, and upon request New Hope can provide 
contact information about other adoption services in the area.” Compl. Form, Ex. 1 
at 1. Less than one hour later, Complainant replied, mentioning New Hope’s 
regular outside counsel by name and asserting that New Hope’s practices violate 
New York law. Complainant’s Reply Email Dated Aug. 20, 2021, attached as 
Exhibit 4. 

 
RESPONSE TO COMPLAINT 

I. The Division should stay this investigation pending resolution of a 
related federal lawsuit with an in-force injunction. 

 
In a pending lawsuit regarding the very same conduct challenged here, two 

federal courts have already held that the State of New York likely violates New 
Hope’s constitutional rights by forcing it to violate its faith-based conviction that 
infants should be placed into families built around a mother and father committed 
to each other in marriage. See New Hope, 966 F.3d at 145; New Hope, 493 F. Supp. 
3d at 63. Indeed, the State is presently enjoined from using one of its executive 
agencies (OCFS) to penalize New Hope’s faith-based choice by enforcing Section 
421.3(d), a regulation that Complainant repeatedly cites in his complaint. New 
Hope, 493 F. Supp. 3d at 63 (enjoining application of Section 421.3(d) against New 
Hope); Compl. Form at 5 (alleging that New Hope is subject to—and violates—
Section 421.3(d)). These legal protections were only bolstered by the Supreme 
Court’s unanimous decision in Fulton v. City of Philadelphia, which held that a 
nondiscrimination law may violate a religious adoption agency’s Free Exercise 
rights by putting the agency to the choice of curtailing its mission or affirming 
relationships that violate its religious convictions. 141 S. Ct. 1868, 1876 (2021), 
attached as Exhibit 5. 

 
Here, Complainant asks the Division to find that New Hope is subject to 

Section 421.3(d) and that its choice to work with families built around a married 
husband and wife violates N.Y. Exec. Law § 296, the State’s human rights law 
prohibiting discrimination in public accommodations. But courts have already held 
that Section 421.3(d) is likely unconstitutional as applied to New Hope, and the 
conduct that Complainant challenges under Section 296 is the same conduct that 
federal courts have already found protected by the First Amendment. So at a 
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minimum, the Division should stay this investigation pending resolution of the 
related federal lawsuit regarding New Hope’s constitutional rights. 

 
Finally, on information and belief, Complainant’s purported query to New 

Hope was not made as part of a good faith effort to obtain adoption services, but 
rather was made with awareness of the widely publicized pending litigation and 
preliminary injunctions protecting New Hope’s right to conduct adoption services in 
a manner consistent with its faith, and for the sole purpose of harassing New Hope. 
Indeed, the face of the complaint reveals that Complainant has already been 
approved for foster care or adoption by three other agencies. Compl. Form, Exs. 4, 5, 
6. And less than one hour after sending his purported inquiry, Complainant was 
ready with a reply that alleged legal violations and identified New Hope’s regular 
counsel by name. And the very next business day, Complainant was ready to file a 
detailed complaint with over 30 pages of exhibits. 

II. The complaint should be dismissed because New Hope is not a public 
accommodation. 

 
 The possibility of any violation—and the jurisdiction of the Division—
depends upon New Hope being a “public accommodation.” But the Supreme Court 
rejected the contention that a similarly situated faith-based adoption agency is a 
public accommodation. Fulton, 141 S. Ct. at 1868, 1881. Like the adoption agency in 
Fulton, New Hope does not offer adoption services to the general public, but only for 
a modest number of couples selected during a lengthy screening process that 
includes background checks, medical exams, and an intensive and deeply personal 
home study process. See id. Indeed, the Second Circuit Court of Appeals disparaged 
as “surprising” and strained any contention that New Hope might be a public 
accommodation under New York law. New Hope, 966 F.3d at 166. Because New 
Hope is not a public accommodation as a matter of law, the Division should dismiss 
the complaint.  

III. The complaint should be dismissed for lack of standing and ripeness. 
 
 The Division should dismiss the complaint for lack of standing and ripeness. 
Complainant alleges that New Hope violated New York’s human rights law, which 
makes it unlawful for a public accommodation “to refuse, withhold from or deny” 
services or benefits. N.Y. Exec. Law § 296(2)(a). But as explained above, New Hope 
is not a public accommodation, and the face of the complaint negates any allegation 
that Complainant requested adoption services or that New Hope refused, withheld, 
or denied such services to Complainant. Indeed, Complainant’s only request was for 
New Hope to “tell me a bit about” its adoption program. Compl. Form, Ex. 1 at 2. 
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And New Hope’s response did not deny any request for adoption services, but 
merely provided the general information that Complainant requested, including an 
accurate description of New Hope’s beliefs and practices as protected by the in-force 
injunction. Id. at 1. Because Complainant did not request—and New Hope did not 
deny—adoption services, Complainant lacks standing to assert a violation of Section 
296 and the complaint is not ripe. 

IV. New Hope’s responses to each of Complainant’s factual allegations 
 
 Much of the complaint consists of Complainant’s citation and quotation of 
statutes and regulations, which do not call for any response. In response to the 
factual and legal allegations stated in the complaint, New Hope states as follows: 

• New Hope lacks information sufficient to admit or deny that Complainant 
is a single homosexual male. 
 

• New Hope denies that it is a public accommodation. As explained above, 
authority from the Supreme Court and the Second Circuit Court of 
Appeals confirms that New Hope is not a public accommodation. 
 

• New Hope admits that it is authorized by OCFS to provide adoption 
services. However, New Hope denies Complainant’s suggestion that its 
authorization by OCFS renders New Hope a public accommodation. 
 

• New Hope denies that it is “liable for 18 CRR-NY 421.3(d).” As explained 
above, after two federal courts held that the State’s application of Section 
421.3(d) to New Hope likely violates its constitutional rights, a federal 
court issued an in-force injunction prohibiting the State (through OCFS) 
from enforcing Section 421.3(d) against New Hope. 
 

• New Hope denies that it is subject to N.Y. Exec. Law § 296 or to a Division 
of Human Rights investigation because “it provides services to the public, 
i.e. adoption services.” As explained above, New Hope is not a public 
accommodation as a matter of law. 
 

• New Hope denies that its “religious and/or private status need not matter 
as it is subjected to both 18 CRR-NY § 421.3(d) and N.Y. Exec. Law § 296.” 
Neither Section 421.3(d) nor N.Y. Exec. Law § 296 can lessen New Hope’s 
constitutional rights or preclude New Hope from relying on its status as a 
private religious institution to continue speaking and practicing its 
religious convictions. As explained above, the Supreme Court, the Second 
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Circuit Court of Appeals, and the U.S. District Court for the Northern 
District of New York have confirmed that New Hope’s constitutional 
rights preclude application of nondiscrimination laws that infringe their 
rights. Indeed, an in-force injunction currently prevents the State from 
applying Section 421.3(d) against New Hope. Further, Section 296 itself 
contains an express religious exception which would exempt New Hope 
and its policies from the coverage of Section 296 even if New Hope were a 
“public accommodation.” See N.Y. Exec. Law §296(11). 
 

• New Hope denies that it “admits to discriminating in its application 
process and admissions process” by stating that it works with adoptive 
families built around a married husband and wife. As explained above, 
New Hope’s constitutional rights protect its right to speak and act in a 
manner consistent with its convictions, and New Hope does not “reject” 
single or same-sex applicants, but respectfully offers to refer them to other 
agencies. 
 

• New Hope denies that it showed discriminatory motivation by stating 
that, “others [beyond a married husband and wife] may be eligible to 
adopt under New York law, and upon request New Hope can provide 
contact information about other adoption services in the area.” As 
explained above, New Hope’s constitutional rights protect its right to 
speak and act in a manner consistent with its convictions, and New 
Hope’s offer of referral assistance negates any allegation that it seeks to 
prevent single or homosexual individuals from pursuing adoption services. 
 

• New Hope denies that Complainant suffered an adverse action or a denial 
of any request for adoption services. Complainant did not request 
adoption services, but instead, merely asked New Hope to “tell me a bit 
about” its adoption program. In response to Complainant’s email, New 
Hope provided the information requested, and its response email did not 
deny any request for adoption services. Further, as explained above, New 
Hope does not “reject” single or same-sex applicants, but respectfully 
offers to refer them to other agencies. 
 

• New Hope lacks information sufficient to admit or deny that Complainant 
is qualified and eligible to receive adoption services from New Hope or any 
other agency. 
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N.D.N.Y. 
18-cv-1419 

D’Agostino, J. 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 
_________________ 

 
At a stated term of the United States Court of Appeals for the Second Circuit, held 

at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on 
the 4th day of November, two thousand nineteen. 
 
Present: 

José A. Cabranes, 
Reena Raggi, 
 Circuit Judges, 
Edward R. Korman,* 

District Judge. 
                                                                           
 
New Hope Family Services, Inc., 
 

Plaintiff-Appellant, 
 

v.   No. 19-1715 
 
Sheila J. Poole, in her official capacity as Acting Commissioner for  
the Office of Children and Family Services for the State of New York, 
 

Defendant-Appellee. 
                                                                           
 
FOR PLAINTIFF-APPELLANT: Roger G. Brooks, Alliance Defending Freedom, Scottsdale, 

AZ. 
 
FOR DEFENDANT-APPELLEE: Laura Etlinger, Assistant Solicitor General, Andrea Oser, 

Assistant Solicitor General, Barbara D. Underwood, 
Solicitor General, for Letitia James, Attorney General, State 
of New York, Albany, NY. 

 
 
 
           Plaintiff New Hope Family Services, Inc. (“New Hope”), is a Christian ministry 

 
* Judge Edward R. Korman, of the United States District Court for the Eastern District of New 
York, sitting by designation. 
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incorporated under the laws of New York and authorized to provide adoption services within that 
state.  It does not provide those services pursuant to any contract with the State, nor does it receive 
any State funding.   
 
 New Hope is before this court on appeal from the dismissal of its action in the United 
States District Court for the Northern District of New York challenging on First Amendment 
grounds defendant’s decision to condition New Hope’s continued adoption authorization on its 
confirmation of compliance with 18 NYCRR § 421.3(d).  That regulation states that “[a]uthorized 
agencies providing adoption services shall . . . prohibit discrimination and harassment against 
applicants for adoption services on the basis of,” inter alia, “sex, sexual orientation, gender 
identity or expression, [or] marital status.” 18 NYCRR § 421.3(d).  New Hope asserts that it 
cannot provide the requested confirmation consistent with its religious beliefs, which do not 
permit it to certify a same-sex or cohabiting-unmarried couple as adoptive parents. OCFS does not 
appear to question the sincerity of New Hope’s religious beliefs.  Nevertheless, it maintains that 
such beliefs cannot excuse New Hope from complying with laws of general application such as § 
421.3(d). 
 
 New Hope now moves this court for a preliminary injunction to prevent defendant from 
enforcing its § 421.3(d) confirmation demand pending appeal.  Specifically, it seeks an order that 
allows it to continue providing various adoption services that have already begun and that are 
ongoing.  At the same time, it agrees not to accept ANY new prospective adoptive parents for its 
services.  It further agrees to provide defendant with various information relative to its adoption 
services.1    

 
Four factors are properly considered in deciding whether to grant New Hope a preliminary 

injunction pending appeal:  (1) the likelihood of it succeeding on the merits, (2) the likelihood of 
it suffering irreparable injury without such an injunction, (3) the likelihood of substantial injury to 
defendant if an injunction is issued, and (4) the public interest.  See, e.g., Mohammed v. Reno, 309 
F.3d 95, 100–01 (2d Cir. 2002).  In considering these factors, “‘[t]he probability of success that 
must be demonstrated is inversely proportional to the amount of irreparable injury plaintiff[] will 

 
1 The terms New Hope proposes for the requested injunction were apparently developed during 
earlier negotiations between the parties, which failed in August 2019.  At that point, defendant 
requested that, within fifteen days, New Hope confirm compliance with § 421.3(d) or begin 
closing its adoption program – which it describes as a “choice.”  Defendant has agreed to toll this 
period pending a ruling on New Hope’s motion for a preliminary injunction.  Because New Hope 
does not operate pursuant to a State contract or receive any state funding, the source of defendant’s 
authority to demand closure is not apparent on the motion record.  The parties are asked to clarify 
this point in their submissions to the merits panel.   
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suffer absent the [injunction].’”  Id. (quoting Michigan Coalition of Radioactive Material Users, 
Inc. v. Griepentrog, 945 F. 2d 150, 153 (6th Cir. 1991) (brackets in Mohammed); see id. (citing 
approvingly to Washington Metropolitan Area Transit Comm’n v. Holiday Tours, Inc., 559 F.3d 
841, 843 (D.C. Cir. 1977) (stating that “necessary ‘level’ or ‘degree’ of possibility of success will 
vary according to the court’s assessment of the other . . . factors”).  The last point is significant in 
this case because, while New Hope has a plausible First Amendment claim on appeal, the 
likelihood of it succeeding on that claim is difficult to assess in advance of full briefing.  On the 
other hand, the likelihood of it sustaining serious, irreparable injury absent an injunction is evident 
and the remaining two factors also tilt decidedly in its favor.     

 
The likelihood of New Hope succeeding on the merits requires careful review of complex 

precedent construing the First Amendment’s Free Exercise Clause.2  See U.S. Const. amend. I.    
While that Clause undoubtedly prohibits the government from “compel[ling] affirmation of 
religious belief, punish[ing] the expression of religious doctrines it believes to be false, impos[ing] 
special disabilities on the basis of religious views or religious status, or lend[ing] its power to one 
or the other side in controversies over religious authority or dogma,” Employment Div. v. Smith, 
494 U.S. 872, 877 (1990) (internal citations omitted), it does not “relieve an individual of the 
obligation to comply with a valid and neutral law of general applicability on the ground that the 
law proscribes (or prescribes) conduct that his religion prescribes (or proscribes),” id. at 879 
(internal quotation marks omitted).  Navigating between these two principles often depends on 
the precise circumstances at issue.  See Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights 
Comm’n, 138 S.Ct. 1719, 1727–29 (2018) (differentiating between clergy member’s refusal to 
perform gay marriage (“well understood in our constitutional order as an exercise of religion”), 
baker’s refusal to sell any cakes or goods for gay weddings (discriminatory commercial activity 
going “beyond any protected rights”), and baker’s refusal to use his artistic skills in way that 
expresses endorsement of gay wedding (warranting “neutral and respectful consideration of his 
claims” in particular circumstances)).  Thus, courts considering Free Exercise Clause claims in 
the context of religious organizations providing adoption or foster care services have reached 
different conclusions depending on the circumstances.  Compare Fulton v. City of Philadelphia, 
922 F.3d 140 (3d Cir. 2019) (denying Catholic Social Services (“CSS”), which City funded to 
provide foster care services pursuant to contract, an injunction requiring City to renew contract 
even though CSS refused to certify same-sex couples as foster parents), with Buck v. Gordon, No. 
1:19-CV-286, 2019 WL 4686425 (W.D. Mich. Sept. 26, 2019) (granting preliminary injunction to 
Catholic agency that did not certify same-sex couples as adoptive or foster-care parents, but did 

 
2 New Hope also raises compelled-speech and freedom-of-association claims under the First 
Amendment; they present equally challenging questions of law and fact, and therefore warrant no 
different analysis to decide this motion.  
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refer them to agencies that would so certify, upon finding that record as whole admitted strong 
inference that defendant’s “real target” was religious beliefs, not discriminatory conduct).  On the 
motion record here, the court can conclude only that New Hope may succeed on the merits of its 
appeal; the likelihood of such success cannot confidently be predicted in advance of reviewing the 
circumstances and law as more fully presented by the parties in their merits briefs. 

 
What can be determined even on the motion record, however, is that New Hope will suffer 

irreparable injury without the requested preliminary injunction pending appeal.  A denial of the 
injunction would trigger defendant’s demand that, within fifteen days, New Hope either (1) 
compromise its religious beliefs by providing the demanded confirmation of compliance with § 
421.3(d) or (2) close its adoption ministry.  Both options demonstrate specific, irreparable First 
Amendment injury resulting from defendant’s enforcement of § 421.3(d).  See Elrod v. Burns, 
427 U.S. 347, 373 (1976); Bronx Household of Faith v. Bd. of Educ., 331 F.3d 342, 349–50 (2d 
Cir. 2003) (collecting cases). 

 
At the same time, the motion record demonstrates that the requested injunction causes 

defendant no serious injury.  This is in no small part due to New Hope’s agreement not to accept 
any new prospective adoptive parents for adoption services, thereby avoiding future disparate 
treatment of same-sex and unmarried couples relative to other prospective adoptive parents 
pending appeal.  In urging otherwise, defendant submits that, under the proposed injunction, 
same-sex and unmarried couples who previously refrained from using or were excluded from New 
Hope’s services, will continue to be excluded from the opportunity to adopt children that New 
Hope is in a position to place.  At present, such injury must be viewed as more hypothetical than 
real because the motion record does not demonstrate the existence of any such couples.3    

 
In any event, the strong public interest pertaining to adoption services, i.e., the welfare of 

children, both those already adopted and those awaiting adoption, is best served by granting rather 
than denying the requested injunction.  By allowing New Hope to continue supervising 
placements already made (and with which it is therefore particularly familiar), the injunction 
ensures continued informed supervision without unnecessary disruption to the families involved.  
By allowing New Hope to continue its review of already pending adoption applications, the 
injunction avoids delaying the benefits of adoption to children awaiting placement.  To be sure, 

 
3 In its complaint, New Hope alleges that it has never denied a same-sex or unmarried couple’s 
adoption application.  Rather, when such couples have approached New Hope about adoption, it 
has referred them to another provider or the country social services office. Nothing in the motion 
record indicates whether such couples were or were not able to pursue adoptions by these 
alternative channels, much less the legal significance of any such post-referral activity.   
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the public also has an interest in there being equal access to public services, but that concern is 
significantly reduced here by New Hope’s agreement not to accept any new applicants for 
adoptive services pending this appeal.   

 
The court having thus determined that the equities warrant granting New Hope’s motion 

for a preliminary injunction, it is hereby ORDERED that, pending a decision on this appeal, 
 
1. Defendant shall not require New Hope to confirm its compliance with 18 NYCRR § 

421.3(d). 
2. New Hope shall not accept any new prospective adoptive parents for adoption services.   
3. New Hope may continue the adoption study process for any individuals who completed 

New Hope’s orientation prior to the commencement of this lawsuit. 
4. New Hope shall provide the New York State Office of Children and Family Services 

(“OCFS”) with a list naming each applicant to be an adoptive parent and each approved 
adoptive parent. 

5. New Hope may continue to supervise placements of children in its legal custody. 
6. New Hope may continue to accept surrenders of children and to place out children with 

approved adoptive applicants. 
7. New Hope will inform OCFS when a child is placed with an approved adoptive parent 

as well as when an adoption is finalized. 
 

The court having ordered that the appeal be expedited, the matter will remain with this 
panel, which will hear argument on November 13, 2019 at 1:00 p.m. 
 

FOR THE COURT: 
Catherine O’Hagan Wolfe, Clerk of Court 
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