
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

 

CHRISTOPHER FAIN; ZACHARY 

MARTELL; BRIAN MCNEMAR; SHAWN 

ANDERSON a/k/a SHAUNTAE ANDERSON; 

and LEANNE JAMES, individually and on  

behalf of all others similarly situated, 

 

   Plaintiffs,    Civil Action No. 3:20-cv-00740 

        Hon. Robert C. Chambers, Judge 

        

v. 

 

WILLIAM CROUCH, in his official capacity as 

Cabinet Secretary of the West Virginia  

Department of Health and Human Resources;  

CYNTHIA BEANE, in her official capacity as  

Commissioner for the West Virginia Bureau for  

Medical Services; WEST VIRGINIA 

DEPARTMENT OF HEALTH AND HUMAN 

RESOURCES, BUREAU FOR MEDICAL 

SERVICES; TED CHEATHAM, in his official 

Capacity as Director of the West Virginia Public 

Employees Insurance Agency; and THE  

HEALTH PLAN OF WEST VIRGINIA, INC. 

 

   Defendants. 

 

DEFENDANTS WILLIAM CROUCH, CYNTHIA BEANE, AND WEST VIRGINIA 

DEPARTMENT OF HEALTH AND HUMAN RESOURCES, BUREAU FOR MEDICAL 

SERVICES’ MEMORANDUM OF LAW IN SUPPORT OF MOTION TO EXTEND 

TIME TO SERVE WRITTEN DISCOVERY ON RECENTLY ADDED PLAINTIFF 

SHAUNTAE ANDERSON 

 

Now come Defendants William Crouch, Cynthia Beane, and the West Virginia Department 

of Health and Human Resources, Bureau for Medical Services (“WVDHHR”), by counsel, 

pursuant to Federal Rules of Civil Procedure 16(b)(4) and Local Rule 16.1(f)(1), and move the 
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Court for an extension of time to serve written discovery on recently added Plaintiff Shauntae 

Anderson.  

BACKGROUND 

The Scheduling Order in this matter was entered on August 6, 2021, at a time when the 

only named Plaintiffs were Christopher Fain, Zachary Martell, and Brian McNemar. [ECF No. 

75]. The Scheduling Order contained a deadline of October 18, 2021, for serving written discovery.  

On September 23, 2021, Plaintiffs filed a Motion and an Amended Motion for Leave to 

File First Amended Complaint, seeking to add additional Plaintiffs Shauntae Anderson and Leanne 

James. [ECF Nos. 106, 109]. The amended motion was granted on October 28, 2021. ECF No. 

139]. Therefore, Shauntae Anderson was not formally added as a party Plaintiff until the filing of 

the Amended Complaint on October 28, 2021, after the deadline for serving written discovery had 

expired.  

Because Shauntae Anderson was made a party after the deadline for serving written 

discovery, these Defendants were unable to serve discovery on Ms. Anderson within the existing 

deadline.1 These Defendants seek an extension of time to serve written discovery on Plaintiff 

Shauntae Anderson, to permit them to serve written discovery on this newly added Plaintiff now 

that she has been added as a party. If this motion is granted, these Defendants will serve written 

discovery on Ms. Anderson within seven (7) business days of entry of the order granting the 

extension of time.    

 

 

 
1 Rule 33 of the Federal Rules of Civil Procedure permits a party to serve interrogatories “on any 

other party.” F.R.C.P. 33(a)(1). Similarly, Rules 34 and 36 permit requests to be served “on any 

other party.”  F.R.C.P. 34(a) and 36(a)(1).  
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ARGUMENT 

Rule 16 of the Federal Rules of Civil Procedure provides that a schedule may be modified 

for good cause and with the judge’s consent. F.R.C.P. 16(b)(4). “Diligence of the moving party, 

and prejudice, are [] paramount considerations under Rule 16(b).” Thaxton v. Harper, No. CV 

2:05-0858, 2007 U.S. Dist. LEXIS 116807, at *11 (S.D.W.Va. July 16, 2007). “District courts 

have discretion to consider other factors before amending a scheduling, which include:  the danger 

of prejudice to the non-moving party, the length of delay and its potential impact on the proceeding, 

the movant’s reason for the delay, and whether the movant acted in good faith.” Esquire Grp., Inc. 

v. Columbia Gas Transmission, LLC, No. CV 3:14-24972, 2016 U.S. Dist. LEXIS 25377, at *7 

(S.D.W.Va. Feb. 26, 2016), citing Hunt v. Brooks Run Min. Co., LLC, 51 F. Supp. 3d 627, 636 

(S.D.W.Va. 2014), aff’d, 610 F. App’x 340 (4th Cir. 2015).  

Good cause for the modification exists in this matter because these Defendants would be 

prejudiced by their inability to serve written discovery on Plaintiff Anderson, who was not a party 

at the time the deadline for serving written discovery expired. These Defendants should be 

permitted to inquire into Ms. Anderson’s claims asserted in the First Amended Complaint. 

These Defendants have acted diligently in seeking relief. Pursuant to Rule 15 of the Federal 

Rules of Civil Procedure, responsive pleadings to the First Amended Complaint are to be filed 

within fourteen days. F.R.C.P. 15(a)(3). This motion and memorandum in support of the requested 

relief is being timely filed contemporaneously with these Defendants’ responsive pleading. 

The relief requested in this motion will not prejudice any party. Plaintiffs and Defendants 

The Health Plan and Cheatham previously requested similar relief, requesting “that the October 

18, 2021 deadline to serve discovery requests be stayed as to claims against Defendant Cheatham 

until seven days after the Court rules on the motion to amend the complaint.” [ECF No. 119]. This 
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relief was granted. [ECF No. 121]. As a result, newly added Plaintiff James recently served three 

sets of written discovery requests on Defendant Cheatham on November 4, 2021. [ECF No. 145]. 

Additionally, the deadline for completing fact discovery was recently extended from December 1, 

2021, to March 1, 2022. [ECF No. 133]. Therefore, a brief extension of the time for serving written 

discovery on a newly added Plaintiff would not impact other existing case deadlines.  

The brief extension of time will not cause delay and is reasonable in light of the addition 

of new parties.  Plaintiffs and Defendant Ted Cheatham have indicated that they do not oppose 

this motion.2  

Accordingly, William Crouch, Cynthia Beane, and the West Virginia Department of Health 

and Human Resources, Bureau for Medical Services respectfully request an extension of time for 

serving written discovery requests on newly added Plaintiff Shauntae Anderson, and if the motion 

is granted, they will serve such discovery within seven (7) business days of entry of the order 

granting relief.    

 

WILLIAM CROUCH, CYNTHIA BEANE, and  

WEST VIRGINIA DEPARTMENT OF 

HEALTH AND HUMAN RESOURCES, 

BUREAU FOR MEDICAL SERVICES,  

By Counsel 

 

 

  

 
2 The Health Plan of West Virginia, Inc. has not indicated any position on this motion. Deadlines 

with respect to the claims of Plaintiffs Zachary Martell and Brian McNemar against The Health 

Plan have been stayed until the Court rules on the anticipated motion for preliminary approval of 

a class settlement. [ECF No. 121].  
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/s/Kimberly M. Bandy   

Lou Ann S. Cyrus, Esquire (WVSB #6558) 

Roberta F. Green, Esquire (WVSB #6598) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

lcyrus@shumanlaw.com 

rgreen@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

HUNTINGTON DIVISION 

 

CHRISTOPHER FAIN; ZACHARY 

MARTELL; BRIAN MCNEMAR; SHAWN 

ANDERSON a/k/a SHAUNTAE ANDERSON; 

and LEANNE JAMES, individually and on  

behalf of all others similarly situated, 

 

   Plaintiffs,    Civil Action No. 3:20-cv-00740 

        Hon. Robert C. Chambers, Judge 

        

v. 

 

WILLIAM CROUCH, in his official capacity as 

Cabinet Secretary of the West Virginia  

Department of Health and Human Resources;  

CYNTHIA BEANE, in her official capacity as  

Commissioner for the West Virginia Bureau for  

Medical Services; WEST VIRGINIA 

DEPARTMENT OF HEALTH AND HUMAN 

RESOURCES, BUREAU FOR MEDICAL 

SERVICES; TED CHEATHAM, in his official 

Capacity as Director of the West Virginia Public 

Employees Insurance Agency; and THE  

HEALTH PLAN OF WEST VIRGINIA, INC. 

 

   Defendants. 

 

CERTIFICATE OF SERVICE 

Now come Defendants William Crouch, Cynthia Beane and West Virginia Department of 

Health and Human Resources, by counsel, and do hereby certify that on the 12th day of November 

2021, the foregoing “DEFENDANTS WILLIAM CROUCH, CYNTHIA BEANE, AND 

WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES, BUREAU 

FOR MEDICAL SERVICES’ MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 

EXTEND TIME TO SERVE WRITTEN DISCOVERY ON RECENTLY ADDED 

PLAINTIFF SHAUNTAE ANDERSON” was electronically filed with the Clerk of the Court 
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using the CM/ECF system, which will send a Notice of Electronic Filing to, and constitutes service 

upon:  

Walt Auvil (WVSB#190) 

Counsel for Plaintiffs 

The Employment Law Center, PLLC 

1208 Market Street 

Parkersburg, WV 26101-4323 

(304) 485-3058 

(304) 485-6344 (fax) 

auvil@theemploymentlawcenter.com 

 

 

Anna P. Prakash, Visiting Attorney 

Nicole J. Schladt, Visiting Attorney 

Counsel for Plaintiffs 

Nichols Kaster, PLLP 

IDS Center, 80 South 8th Street 

Suite 4600 

Minneapolis, MN  55402 

(612) 256-3200 

(612) 338-4878 (fax) 

aprakash@nka.com 

nschladt@nka.com 

 

Sasha Buchert, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

1776 K Street, N.W., 8th Floor 

Washington, DC  20006-2304 

(202) 804-6245 

(202) 429-9574 (fax) 

sbuchert@lambdalegal.org 

 

Avatara Smith-Carrington, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

3500 Oak Lawn Avenue, Suite 500 

Dallas Texas 75219-6722 

(214) 219-8585 

(214) 219-4455 (fax) 

asmithcarrington@lambdalegal.org 

 

 

Nora Huppert, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc. 

4221 Wilshire Boulevard, Suite 280 

Los Angeles, CA  90010 

(213) 382-7600 

(213) 351-6050 

nhuppert@lambdalegal.org 

 

Tara L. Borelli, Visiting Attorney 

Carl. S. Charles, Visiting Attorney 

Counsel for Plaintiffs 

Lambda Legal Defense and Education Fund, 

Inc.  

1 West Court Square, Suite 105  

Decatur, GA  30030 

(404) 897-1880 

(404) 506-9320 (fax) 

tborelli@lambdalegal.org 

ccharles@lamdalegal.org 

 

Perry W. Oxley (WVSB#7211) 

David E. Rich (WVSB#9141) 

Eric D. Salyers (WVSB#13042) 

Christopher K. Weed (WVSB#13868) 

Oxley Rich Sammons, PLLC 

Counsel for Ted Cheatham 

517 9th Street, P.O. Box 1704 

Huntington, WV  25718-1704 

(304) 522-1138 

(304) 522-9528 (fax) 

poxley@oxleylawwv.com 

drich@oxleylawwv.com 

esalyers@oxleylawwv.com 

cweed@oxleylawwv.com 
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Stuart A. McMillan (WVSB#6352) 

Counsel for The Health Plan of West 

Virginia, Inc. 

BOWLES RICE LLP 

600 Quarrier Street 

Charleston, WV  25301 

(304) 347-1110 

(304) 347-1746 (fax) 

smcmillan@bowlesrice.com 

 

Aaron C. Boone (WVSB#9479) 

Counsel for The Health Plan of West 

Virginia, Inc. 

BOWLES RICE LLP 

Fifth Floor, United Square 

501 Avery Street, P.O. Box 49 

Parkersburg, WV  26102 

(304) 420-5501 

(304) 420-5587 (fax) 

aboone@bowlesrice.com 

 

     

      /s/Kimberly M. Bandy    

Lou Ann S. Cyrus, Esquire (WVSB #6558) 

Roberta F. Green, Esquire (WVSB #6598) 

Caleb B. David, Esquire (WVSB #12732) 

Kimberly M. Bandy, Esquire (WVSB #10081) 

Counsel for William Crouch, Cynthia Beane, and 

West Virginia Department of Health and Human 

Resources, Bureau for Medical Services 

SHUMAN MCCUSKEY SLICER PLLC 

P.O. Box 3953 

Charleston, WV  25339 

(304) 345-1400; (304) 343-1826 (fax) 

lcyrus@shumanlaw.com 

rgreen@shumanlaw.com 

cdavid@shumanlaw.com 

kbandy@shumanlaw.com 
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