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General Comment

RE: Proposed Rulemaking for Adoption and Foster Care Analysis and Reporting System; RIN 0970-AC72
To Whom It May Concern:

On behalf of the Human Rights Campaigns nearly 3 million members and supporters nationwide, | writein
response to the request for public comment regarding proposed changes by the Administration for Children and
Families (ACF) to AFCARS data collection procedures published April 19, 2019. As the nations largest
organization working to achieve equal rights for the lesbian, gay, bisexual, transgender, and queer (LGBTQ)
community, HRC strongly supports comprehensive federal data collection efforts that directly address sexual
orientation and gender identity. HRC strongly urges ACF to maintain the current data elements of AFCARS and
to collect information on the sexual orientation, gender identity, and gender expression of children both in out-of-
home care and of foster parents, adoptive parents, and legal guardians. By retaining sexual orientation, gender
identity, and gender expression (SOGI) in the data elements of AFCARS, ACF can ensure that the child welfare
system is able to provide a safe, loving, and affirming placement to every child who is unable to live with their
parents.
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW

Washington, D.C. 20024

RE: Proposed Rulemaking for Adoption and Foster Care Analysis and Reporting System;
RIN 0970-AC72

To Whom It May Concern:

On behalf of the Human Rights Campaign’s nearly 3 million members and supporters
nationwide, I write in response to the request for public comment regarding proposed changes by
the Administration for Children and Families (ACF) to AFCARS’ data collection procedures
published April 19, 2019. As the nation’s largest organization working to achieve equal rights for
the lesbian, gay, bisexual, transgender, and queer (LGBTQ) community, HRC strongly supports
comprehensive federal data collection efforts that directly address sexual orientation and gender
identity. HRC strongly urges ACF to maintain the current data elements of AFCARS and to
collect information on the sexual orientation, gender identity, and gender expression of children
both in out-of-home care and of foster parents, adoptive parents, and legal guardians. By
retaining sexual orientation, gender identity, and gender expression (“SOGI”) in the data
elements of AFCARS, ACF can ensure that the child welfare system is able to provide a safe,
loving, and affirming placement to every child who is unable to live with their parents.
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I.  The data elements currently in AFCARS are not overly burdensome and have
already been streamlined through numerous comment periods.

The December 14, 2016 AFCARS Final Rule (“Final Rule”) established that questions regarding
sexual orientation, gender identity, and gender expression should be included in AFCARS data
collection process. The Final Rule is the result of streamlining the original proposed rule.!
Stakeholders and interested parties had ample opportunity to provide feedback and voice
concerns on the data elements included in AFCARS. The Final Rule from 2016 reflects this
public input and the data elements that it introduces, including questions about SOGI, are not
overly burdensome. Any additional burden incurred by collecting these data elements are far
outweighed by the benefits of more informed policy; without accurate and comprehensive
information about sexual orientation and gender identity, it is impossible to know how the child
welfare system can best serve LGBTQ children and youth.

These changes also bring AFCARS into compliance with statutory requirements for data
collection as outlined in the Preventing Sex Trafficking and Strengthening Families Act (P.L.
110-351) as well as changes to foster care services introduced in the Fostering Connections to
Success and Increasing Adoptions Act of 2008 (P.L. 110-351), and the Child and Family
Services Improvement and Innovation Act (P.L. 112-34). The Final Rule also introduces data
elements that ensure implementation of the Indian Child Welfare Act (P.L. 95-608), which seeks
to improve outcomes for tribal youth. Again, any burdens resulting from these changes are
mitigated by the improvements that comprehensive data will make possible in implementing and
assessing these policies.

Furthermore, the 2016 Final Rule represents the first time AFCARS has been amended since
1993. The data elements introduced by the Final Rule represent a much-needed updating of
AFCARS and reflect advances in child welfare policy and practice. The child welfare profession
has acknowledged the importance of collecting SOGI information about children for creating
individualized case plans and tracking outcomes in individual cases. In 2013, the Center for the
Study of Social Policy, Legal Services for Children, the National Center for Lesbian Rights, and
Family Builders by Adoption issued professional guidelines addressing managing SOGI
information in child welfare systems. The guidelines emphasize that population-based data for
LGBTQ youth in foster care is necessary for policymakers to make informed, evidence-based
decisions about allocating resources, providing support, and assessing outcomes for LGBTQ

12015 NPRM: https://www.federalregister.gov/documents/2015/02/09/2015-023 54/adoption-and-foster-
care-analysis-and-reporting-system; 2016 SNPRM:
https://www.federalregister.gov/documents/2016/04/07/2016-07920/adoption-and-foster-care-analysis-
and-reporting-system
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children.? Removing SOGI data elements from AFCARS data collecting procedures would leave
ACF out-of-step with the current recommendations of child welfare specialists and professionals.

II. Maintaining the collection of SOGI data is critical to the safety, permanency, and
well-being of LGBTQ children in foster care.

Data collection and LGBTQ children

We strongly recommend that ACF maintains the data elements in the Final Rule related to sexual
orientation, gender identity, and gender expression. LGBTQ youth are disproportionately
overrepresented in the foster care system. A 2013 study conducted with the R.I.S.E Project’, a
five year $13.3 million demonstration grant funded by the ACF to create a model program to
support LGBTQ youth in the foster system, found that 19% of youth ages 12-21 in foster care
self-identify as LGBTQ. This is 1.5 to 2 times the number of LGBTQ youth estimated to be
living outside of foster care.* LGBTQ youth are also more likely to be living in congregate care,
such as group homes, residential treatment facilities, and psychiatric institutions. They are also
more likely to have been homeless, more likely to have been hospitalized for emotional reasons,
and more likely to report being mistreated by the foster care system -- at rates 2 times higher than
their non-LGBTQ peers.’ Further data on the experiences of LGBTQ youth in the foster care
system is imperative to improving outcomes, reducing costs, and reducing disparities.

These disparities in experiences with the foster care system are consistent with a growing body
of research demonstrating that LGBTQ youth suffer from a range of health and mental health
disparities associated with family rejection, school bullying, societal stigma, and discrimination.
The Human Rights Campaign Foundation and the University of Connecticut recently published a
report based on a survey of over 12,000 LGBTQ teens. Among the key findings are 67% of
LGBTQ teens hear their family members make negative comments about LGBTQ people, 73%
have experience verbal threats based on their sexual orientation or gender identity, and 95%
report difficulty sleeping at night due to stress. In order to identify these risks, the child welfare
system must affirmatively collect information about the sexual orientation and gender identity,
and expression of the children in its custody. Failure to understand these aspects of a child’s
identity can lead to poor decisions that seriously undermine the child’s permanency, safety, and
well-being.

2 Bianca D.M. Wilson, Khush Cooper, Angel Kastanis, Sheila Nezhad, “Sexual and Gender Minority
Youth in Foster Care,” August 2014. https://williamsinstitute.law.ucla.edu/wp-

content/uploads/LAFYS report final-aug-2014.pdf

3 https://lalgbtcenter.org/rise

4 See “Sexual and Gender Minority Youth in Foster Care, supra note 2

® Ibid.
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The 2016 Final Rule introduced voluntary questions regarding the sexual orientation of foster
youth over the age of 14. HRC strongly urges that these questions be retained. The poor
outcomes experienced by LGBTQ youth are extremely costly for state and tribal welfare
systems. Identifying LGBTQ youth through a voluntary sexual orientation question enables
states and tribes to implement effective interventions, minimize stays in congregate care, and
improve the permanency of placements. All of these measures reduce the overall costs of the
child welfare system and justify any burden incurred by asking a question about sexual
orientation.

HRC urges ACF to retain the data element related to the removal of a child from a family home
due to “family conflict related to child’s sexual orientation, gender identity, or gender
expression.” Family preservation, or helping a child remain with their family of origin, is a
priority of the current ACF administration. Including information about removal in AFCARS can
inform approaches to and funding for family conflict and acceptance work. The high numbers of
LGBTQ youth who end up in foster care suggests that improved family preservation could
significantly reduce the number of LGBTQ children who are removed from their families.
Removing this data element would impair the ability of states and tribes to improve outcomes for
LGBTQ youth and to reduce the over-representation of LGBTQ youth in care.

The 2019 Notice of Proposed Rulemaking (NPRM) makes significant changes to the amount of
data collected on Native children and their families. “Native children are overrepresented in the
foster care system at a rate 2.7 times higher than their rate in the population nationally.”® ACF’s
proposed changes to the 2016 Final Rule are not consistent with the recommendations of the
tribes directly affected by the changes in data collection proposed by ACF. HRC recommends
that ACF work in consultation with tribal leaders to retain data elements that assist in providing
programs and resources that meet the specific needs of Native children in state welfare systems.

Data Collection and LGBTQ parents

In addition to LGBTQ youth in the foster care system, it is also critical to collect SOGI-related
data on foster and adoptive parents. Like LGBTQ youth, LGBTQ parents are disadvantaged by
the foster care system and remain a significantly under-tapped resource in the effort to place
children with permanent families. National surveys indicate that nearly 2 million LGBTQ adults
are interested in adopting children.” Given the chronic shortage of foster homes in the United
States, every effort should be made to recruit and retain all qualified prospective resource

6 Alicia Summers, PHD, Kathy Deserly, Andy Yost, JD, “The Importance of Measuring Case Qutcomes in Indian
Child Welfare Cases,” (January 1, 2017),
https://www.americanbar.org/groups/public_interest/child law/resources/child law_practiceonline/child law_practi
ce/vol-36/january-2017/the-importance-of-measuring-case-outcomes-in-indian-child-welfar/.

" The Williams Institute and the Urban institute, Foster and Adoptive Parenting by Gay and Lesbian
Parents in the United States, (2007). https://williamsinstitute.law.ucla.edu/research/census-lgbt-
demographics-studies/Igbt-parenting-in-the-united-states/
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families. Including the SOGI of foster families in AFCARS will increase disclosure and ensure
that all applicants are thoroughly assessed, which will allow for placements that are most likely
to be successful and permanent. Data collection will help identify trends in the types and
successes of placements, such as the number of foster placements that result in permanent
adoptions. Comprehensive data about SOGI in the foster care system is necessary to maximize
the pool of permanent placements for children. To that end, ACF should retain the question in
AFCARS regarding the sexual orientation of adoptive and foster parents and guardians.

* ok ok sk 3k

HRC urges the U.S. Department of Health and Human Services and the ACF to retain all of the
data elements in the 2016 AFCARS Final Rule, including those related to sexual orientation,
gender identity, and gender expression. LGBTQ children are among the most vulnerable
populations that ACF serves. By retaining SOGI questions in its data collection efforts, ACF can
take important steps to ensure that all LGBTQ youth in foster care feel safe, affirmed, and loved.

Sincerely,
Do Secy
David Stacy

Government Affairs Director
Human Rights Campaign
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June 17, 2019

Attn: NPRM, RIN: 0970-AC72; Document Number: ACF-2018-0003
Kathleen McHugh

Director, Policy Division

U.S. Department of Health and Human Services

Administration for Children and Families

330 C Street S.W.

Washington, D.C. 20024

Re: Comments on NPRM on proposal to amend the Adoption and Foster Care
Analysis and Reporting System (AFCARS) regulations.

Docket #: ACF-2018-0003

RIN: 0970-AC72

Dear Ms. McHugh,

These comments are submitted in accordance with the notice of proposed rulemaking
published in the Federal Register on April 19, 2019 under the heading of Adoption and
Foster Care Analysis and Reporting System.

The Alliance for Strong Families and Communities is a nationwide strategic action
network of community-based organizations across the country driving to achieve a
healthy and equitable society. Our network of thousands of social sector professionals
work with millions of people every day to help them build, maintain, and restore their
physical, emotional, social, and economic well-being.

Many Alliance member organizations partner with public agencies at all levels of
government in implementing high quality programs and services that achieve critical
outcomes for children, youth, families and communities. Because of our network’s
wealth of experience in providing services in the child welfare system, we believe our
network is strategically suited to provide comments on this request.

Alliance point of contact: llana Levinson, Sr. Dir. Gov. Relations, llevinson@alliancel.org

LEVEL SETTING

Our membership includes some of the nation’s leading community-based organizations
that provide child welfare services to their communities. A majority of our members
engage in service contracts with state and local human services agencies to provide at
least one of the following: prevention services, parenting classes, foster care and
adoption services, residential treatment, early childhood education programming,
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behavioral health services for youth, and services for youth transitioning out of foster
care. Given our deep engagement in all aspects of the child welfare system across the
country, we are invested in ensuring that data collection around the foster care and
adoption system is comprehensive and inclusive of the unique demographics and needs
of all youth who are in care.

Looking forward, the transition to the Family First Prevention Services Act will require a
major shift in the way our members structure systems and programs, shifting efforts
further upstream. As we make this shift, a national tracking of comprehensive
longitudinal data in AFCARS is critical. This data helps us to identify the needs of the
children and families we serve and assess the effectiveness of the services we provide.

Further, as social sector leaders who provide programming to families across their
lifespan, we recognize that thoughtful, sophisticated, and comprehensive data
collection provides us with the information we need to innovate, modify, and better
align services to the unique needs of individuals. The more sophisticated our
demographic data, the more culturally responsive we can be and better able to align
services to the unique needs of the children and families in the child welfare system.
Over 100 years of experience has taught us that the more we can target the needs of an
individual (especially a child) the better we can serve them.

The Alliance for Strong Families and Communities encourages the Department to
return to the 2016 AFCARS Final Rule, which provided a strong and accurate set of
data requirements that will provide public and non-profit service providers the
information they need to best serve children, minimize costs, and promote positive
outcomes. We do not believe the removal of numerous data elements, as proposed in
this Notice of Proposed Rulemaking, will serve the system well. We strongly encourage
you to resort back to the 2016 rule. The benefits of some minor additional data
collection will far outweigh the costs when it comes to identifying cost savings,
promoting efficiencies, and most importantly, improving outcomes for children.

Data Collection on Sexual Orientation & Gender Identity

The Alliance for Strong Families and Communities strives to create a healthy and
equitable society for all. We strongly support comprehensive data collection efforts that
directly address sexual orientation and gender identity. We encourage the agency to
retain the specific elements related to data collection on LGBTQ young people and
foster/adoptive families in the 2016 Final Rule. We believe the 2016 Final Rule’s efforts
to collect data on sexual orientation and gender identity of children in out-of-home
care, as well as of foster parents, adoptive parents, and legal guardians is essential. If
AFCARS collects this data, it will help ensure that the system can provide appropriate,
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safe, loving placements to children who have had to be temporarily removed from their
families.

The Alliance for Strong Families and Communities was very supportive of the Family
First Prevention Services Act (FFPSA), which encourages the entire system to move
further upstream and to ensure children and families are receiving evidence-based
services. The success of Family First hinges on good data. In order to best target
prevention services to the youth and families, we will need a deeper understanding of
the youth at risk of entering the child welfare system. Since LGBTQ youth are already
disproportionately represented in the system, further data collection will help HHS,
state and local child welfare agencies, and community-based providers best target the
appropriate prevention services to this population to keep them out of foster care.

The changes proposed by the 2016 Final Rule provided a needed upgrade to the data
collection system. AFCARS had not been amended since 1993. This was a necessary
update — especially around data elements. Stakeholders in the system have
acknowledged the importance of collecting sexual orientation, gender identity, and
expression (SOGIE) information about children. Population-based data for LGBTQ youth
in the foster care system helps policymakers to make more informed decisions and
determine outcomes for LGBTQ youth.

The 2016 Final Rule reflected a significant public input process. The Alliance for Strong
Families and Communities does not believe that that these data collection requirements
are overly burdensome, as surmised by the Department. The benefits of a richer data
system that is better aligned to help systems serve youth far outweighs any modest
efforts needed to measure additional data elements. If we do not know the sexual
orientation or gender identity of the young people we serve, we cannot align the child
welfare system to best serve the unique needs of LGBTQ children and youth.

It is critical that we track this data, given that LGBTQ youth are currently experiencing
negative outcomes in the system. We know that LGBTQ youth are overrepresented in
out-of-home care and know that they are disproportionately mistreated in foster care.
Unfortunately, these youth often must endure longer stays in care. These young people
are also aging out of care at disproportionate rates and are often involved in the
criminal justice system. By tracking this data, state agencies and community-based
organizations can better respond to support the needs of these young people.

In addition, the identification and data collection of children and youth at risk of

trafficking is mandated in federal law (the Preventing Sex Trafficking and Strengthening
Families Act). The original language in the 2016 Final Rule would help meet this
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mandate, because studies have demonstrated that LGBTQ youth who have run away
from home or who have aged out of care are at an increased risk for sex trafficking.

The Alliance for Strong Families and Communities believes that unlike the recent NPRM
proposal, ACF should keep the data element around the removal of a child from their
family due to a family conflict related to the child’s sexual orientation, gender identity,
or gender expression. This information about removal can help identify patterns,
challenges, and solutions to addressing family conflict.

Beyond collecting data on youth, the Alliance believes it is important to collect related
data on foster/adoptive parents. According to national surveys, there are nearly 2
million LGBTQ adults that have expressed an interest in adoption. This remains an
under-utilized resource at a time when the need for foster and adoptive parents is in
great demand, given the significant shortages of foster homes in the U.S. currently.

Having more LGBTQ foster and adoptive parents in the system will help to lower
disruptions in placement if youth are placed with someone who they may identify with
and understands their needs. We know that LGBTQ youth are at a higher risk for
unnecessary congregate care, placement changes, and other challenges because of their
sexual orientation, and gender identity. LGBTQ foster parents represent a huge
opportunity to help create placements for kids who are otherwise difficult to place. This
helps lead to the goals set about in the Family First Prevention Services Act, which is
pushing the system to move away from residential care. To meet these goals, AFCARS
must collect this SOGIE data, which will help identify trends, outcomes, and
opportunities.

Data Elements on Indian Child Welfare Act

As mentioned in the previous section, the Alliance for Strong Families and Communities
strives to create a healthy and equitable society for all. We strongly support
comprehensive data collection efforts related to Native children, to ensure they receive
appropriate, targeted, and equitable services and programs. Unfortunately, the NPRM
proposed eliminating 90% of AFCARS data elements related to Native children in state
child welfare systems, retaining only five of these original data elements. We strongly
encourage the Department to reverse this decision and return to the 2016 Final Rule
proposal, which contained nearly 60 important data elements related to the Indian Child
Welfare Act (ICWA).

Native children often experience disproportionately negative outcomes in the child

welfare system. The data elements proposed for elimination in the NPRM would help
stakeholders understand the unique issues that Native American children experience,
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which will help community-based organizations and other providers serve them better.
More data will help tribes recognize challenges and identify areas of improvement. The
set of data elements proposed by the 2016 Final Rule would provide one common set of
data that states, tribes, and others could use to address ICWA challenges and other child
welfare issues, as needed. Further, it is critical that this data be captured through
AFCARS, as it is the only federal data system that covers placement-related data. The
Department of Interior does not have a relationship with state child welfare agencies
and doesn’t have the resources to collect such information. Additionally, other methods
of data collection for ICWA related data elements, including the Child and Family
Services review, does not support collection of the type of data elements that AFCARS
covers. The Alliance for Strong Families and Communities disagrees with ACF’s premise
that this data collection void could be addressed through other means. History
demonstrates that this type of research requires funding and infrastructure that is not
otherwise supported. AFCARS is the system that can be relied upon to provide the most
accurate data.

The Alliance for Strong Families and Communities has concerns about the removal of
several of the data points that were included in the 2016 Final Rule but proposed for
elimination in the NPRM. We believe these items should not be difficult to collect, and
most importantly, that they provide systems and stakeholders with critical information
that outweighs any minor administrative inconveniences.

e First, we support collecting information on foster care placement preferences.
This critical data element tells us whether preferences were met, as well as the
basis for situations where placement preferences were not achieved. It is also
helpful to understand whether the tribe approved of the placement if it involved
a congregate care setting.

e Second, we support collecting information on adoptive placement preferences.
Though the NPRM proposes identifying whether placement involves someone
that is a member of a tribe, it does not provide information on whether a tribal
placement preference was used.

e Third, we support the original data element on ICWA notice on foster care
placement and termination of parental rights to tribes and parents. The new
version of this data element proposed in the NPRM only tracks whether notice
was sent by the state Title IV-E agency yet does not provide information on
whether the notice was sent within ICWA's statutory timelines and whether it
was sent to parents and the tribe. According to the National Indian Child Welfare
Association: “This is important information that informs whether the parents
and child’s tribe had the ability to participate in case planning, placement
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decisions, and court proceedings. Analyzing this data from the proposed data
element could lead to erroneous conclusions regarding whether ICWA
requirements were met or whether the parent’sss or tribe had an opportunity to
participate in important case planning decisions and court hearings. The
modified notice data element also does not track if the notice was sent by the
state court instead of the state IV-E agency which occurs in some jurisdictions.
This is data that should be easily retrievable from a case file. “

We also remain concerned about the lack of appropriate consultation with tribal
nations. ACF had listed past meetings with tribal nations as consultation in the NPRM
that may have been misidentified, as these meetings did not always specifically address
the concerns of tribal leaders and representatives. In the best interest of Native
children, it is critical that consideration be given to the benefits of data for Native
children and how this data could address the poor outcomes often experienced by these
children.

The Alliance for Strong Families and Communities always strives to recognize regulatory
burden and balance the costs and benefits of additional administrative requirements.
While we agree that it is critical to remove unnecessary barriers, we do believe that
AFCARS data collection efforts around Native children absolutely warrant the minor
administrative efforts required. Further, we know that numerous states are already
integrating 2016 Final Rule ICWA data elements in their data collection and they are
finding the data helpful in addressing ICWA implementation. Specifically, only three
qguestions related to ICWA will be required per child. Remaining data elements would
only apply in cases where ICWA applies. For most states, this equates to less than three
percent of the total state foster care population.

Data Elements on Education

The Alliance for Strong Families and Communities was disappointed to see the removal
of reporting requirements on educational stability. States are already required to collect
and document this information under the Fostering Connections to Success and
Increasing Adoptions Act. In addition, this is reinforced in the Every Student Succeeds Act
(ESSA), where school stability and interagency data sharing related to students in foster
care is prioritized and recognized. State departments of education are now required to
report on the educational performance of students that are currently in foster care as
part of the State Education Agency Report Card. This connection and reinforcement of
data collection across statues reinforces the need to strengthen our ability to serve and
produce better outcomes. Capturing this in AFCARS would help to create uniformity
between states.
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Currently, very little national data about the education of children in foster care exists.
AFCARS is the best system to collect data on educational stability for youth in foster care
because it allows for straightforward reporting on how often a child changes schools, as
well as the reason. There is no other national system set up to measure this.

Data Elements on Juvenile Justice

The Alliance for Strong Families and Communities believes it is essential to track
information related to juvenile justice involvement in AFCARS. Recognizing that many
youth in foster care are also involved in the juvenile justice system, and that these dual-
status youth have unique needs, it is critical that juvenile justice involvement is a
required data element. The longitudinal data that this will produce will help inform state
policies and better target services to youth.

The Alliance for Strong Families and Communities was pleased that Senators Grassley
(R-1A) and Peters (D-MI) recently introduced bipartisan legislation (the CONNECT Act, S.
1465) that encourages data collaboration around these dual-status youth. Both Senators
are focused on reducing challenges these youth face, especially when those challenges
are due to a lack of coordination between systems. By tracking this data in AFCARS, it
will encourage more cross-system coordination.

Data on Health Assessment

The Alliance for Strong Families and Communities is concerned about the proposal to
remove the date of health assessment and timely health assessment elements. This data
helps stakeholders understand and assess a young person’s access to care. It also helps
measure states’ compliance with their Title IV-B Health Oversight and Coordination
Plans. The proposed 2016 Final Rule included health assessment dates, which would
allow the system to understand the health of children upon entering the system.

The Alliance for Strong Families and Communities serves families and communities
across the country and we recognize the rise in parental substance use disorders,
resulting in more children entering the foster care system. The trauma resulting from
such adverse childhood experiences can lead to numerous developmental challenges for
kids (physical, emotional, educational, etc.). The timeliness of health assessments is
critical to ensuring that providers can appropriately identify trauma-related health
challenges and provide evidence-based services in response to such assessments. We
strongly encourage ACF to restore these data elements.

Closing
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In conclusion, the Alliance for Strong Families and Communities recognizes there will be
some costs associated with the 2016 Final Rule (which was the case in 1993, the last
time this was revised). We recommend that HHS request the resources necessary for
implementation of new AFCARS data collection in its next budget request to Congress.
Our organization would be pleased to advocate for those important resources,
recognizing that there is both a precedent and a need for this important upgrade to
AFCARS. These potential upgrades in data collection will shape future policies and
service delivery strategies in the foster care system.

Once again, the Alliance for Strong Families and Communities strongly urges ACF to
return to the 2016 AFCARS Final Rule and abandon the new NPRM proposal. A more
robust data collection and modernization effort will yield countless positive outcomes in
the child welfare system.

Thank you for your consideration of our comments.

Sincerely,

Vana Levinson

Ilana Levinson
Senior Director, Government Relations
Alliance for Strong Families and Communities
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June 18, 2019

Attn: Kathleen McHugh

United States Department of Health and Human Services
Administration for Children and Families

Policy Division

330 C Street SW

Washington, DC 20024

Via electronic correspondence at: CBComments@acf.hhs.gov

Re:  RIN: 0970-AC72

Agency: Children’s Bureau; Administration on Children, Youth and Families;
Administration for Children and Families; Department of Health and Human
Services

Action: Adoption and Foster Care Analysis and Reporting System; Notice of
Proposed Rulemaking (4/19/19)

Dear Sir or Madam,

The Match-E-Be-Nash-She-Wish Band Pottawatomi Indians of Michigan submits
these comments on the Notice of Proposed Rulemaking regarding the Adoption and
Foster Care Analysis Reporting System (AFCARS) for Title IV-B and Title IV-E as they
relate to the Indian Child Welfare Act of 1978 (ICWA). Data points specific to [CWA were
incorporated into AFCARS as detailed in the Final Rule published on December 14, 2016.

By way of background, tribes, tribal organizations, and tribal advocates have long
sought the inclusion of ICWA-related data points in the AFCARS because there is no
other national method to track ICWA compliance, and there are few if any state systems.
The initial rules were changed due to comments made by these entities and others after
reviewing the Administration of Children and Families” (ACF) February 9, 2015 proposed
rule. On April 2, 2015 the Agency issued a Supplemental Notice of Proposed Rulemaking
(SNPRM) changing certain data elements. Another SNPRM was issued on April 7, 2016.
Specifically, the Agency sought comments on the inclusion of the ICWA data points in
both the April 2015 Intent to Publish a SNPRM, as well as the April 2016 SNPRM.
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Ultimately, the Final Rule was published on December 14, 2016, and included the ICWA
data elements. The current NPRM seeks to modify or eliminate a significant number of
the ICWA data points found in the 2016 Final Rule.

General Comments:
The Goals of the Families First Prevention Services Act and ICWA are Parallel and
Support One Another.

As the current NPRM reminds us, there is a new Title IV-E prevention services
program, the Families First Prevention Services Act. The 2019 Title IV-B Program
Instructions state, “[c]reating a system that sees the prevention of child abuse and neglect
as the goal of child welfare changes the current system toward working with families
sooner through upfront prevention efforts.” (ACYF-CB-PI-19-4 (2019).) Those same
Program Instructions “recognize that tribes have long embraced a vision for child welfare
that focuses on strengthening families and native communities and that seeks to avoid
the unnecessary removal of children from home.” (ACYF-CB-PI-19-4 (2019).) Indeed, for
over 40 years, the Indian Child Welfare Act has required active efforts be made to prevent
the breakup of the Indian family, making it the “gold standard” of child welfare practice.
(81 Fed Reg. 90527.) Additionally, placement under Families First aligns with the
placement preferences of ICWA. The placement goal of Families First is to place children
in family foster care, only utilizing congregate care as a last resort. ICWA’s placement
preferences have long taken this approach, again making it the “gold standard” of child
welfare practice.

The ICWA data points in AFCARS were to be a significant step in the direction of
improving child welfare practices for not only AI/AN children, but for all children. As
noted in the NPRM, “states with higher numbers of tribal children in their care reported
that they supported including limited information related to ICWA in AFCARS because
they believe child welfare programs will be enhanced by having this information to
inform policy decisions and program management.” (84 Fed Reg. 16574.) In its comments
to the April 2018 Advanced Notice of Proposed Rulemaking, the California Department
of Social Services (the state with the largest Native American population) “unequivocally
supported the data collection set forth in the final rule, including the proposed collection
of ICWA and LGBTQ information as necessary for the proper performance of the
functions of the agency.. [we] wholeheartedly believe that this information will have
practical utility in facilitating child welfare practice and in informing policy decisions and
program management.”

Having data on ICWA would provide States with a valuable tool that would help
to shift the system in the direction Families First intends, toward prevention, toward
placement in a family setting and toward collaboration between all parties in the system.

Importantly, the 2016 Final Rule was intended to identify more effective ways for
tribes, States and the federal government to work together to advance the well-being of
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Indian children and families. This again is directly in line with Families First, where it
includes as a goal, “a strong, healthy child welfare workforce to achieve better outcomes.”

To that end, all of ICWA data points included in the 2016 Final Rule should be
retained. Moreover, we strongly encourage a review of the data points being revised, in
order to ensure they do not inadvertently encourage non-compliance with ICWA,
whereby the well-being of Indian children would be harmed.

The NPRM’s One-Sided Focus on Compliance Costs is Arbitrary and Capricious
This NPRM relies on information obtained through the April 2019 ANPRM which
sought information only on burdens, making a reasoned cost-benefit analysis impossible.

Asrequired by law, the 2016 Final Rule conducted a careful analysis of the benefits
and burdens, and appropriately amended the proposed rule streamline compliance costs.
The Agency “determined in the final rule that the benefits outweigh the burden
associated with collecting and reporting the additional data.” 81 Fed. Reg. at 90528. The
Agency explained how its weighing of the benefits and burdens led it to make certain
changes to its proposal. For example: as stated in the Final Rule at 81 Fed Reg. 90528:

In response to state and tribal comments suggesting congruence
with the BIA’s final rule, we revised data elements in this final rule
as appropriate to reflect the BIA’s regulations including removing
requirements that state title IV-E agencies report certain information
only from ICWA-specific court orders. These changes should allow
the state title IV-E agency more flexibility, alleviate some of the
burden and other concerns identified by states, help target technical
assistance to increase state title IV-E agency communication and
coordination with courts, and improve practice and national data on
all children who are in foster care.

There have been no material changes in circumstances justifying the Agency’s new
approach. Executive Order 13,777 is not a sufficient basis for the Agency to reverse
course. Further, Families First legislation does not amend ICWA, and so does not operate
as a sufficient rationale to modify ICWA data points.

The data collection requirements of the Final Rule are consistent with ACF’s statutory
mission.

Section 479 of the Social Security Act mandates Health and Human Services (HHS)
to collect national, uniform, and reliable information on children in state care. Section
474(f) of the Act requires HHS to impose penalties for non-compliant AFCARS data.
Section 1102 of the Act instructs the Secretary to promulgate regulations necessary for the
effective administration of the functions for which HHS is responsible under the Act.
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Section 422(b)(9) of the Social Security Act requires that Title IV-B state plans
"contain a description, developed after consultation with tribal organizations... in the
State, of the specific measures taken by the State to comply with the Indian Child Welfare
Act."

The Final Rule, which ACF promulgated pursuant to these statutory requirements,
will ensure the collection of necessary and comprehensive national data on the status of
American Indian/Alaska Native (AI/AN) children for whom ICWA applies and
historical data on children in foster care. Thus, the Final Rule’s data collection elements
are necessary to ACF’s statutory mission under Section 479 of the Act.

States are already in the process of implementing these changes.

Since these regulations have been effective for over two years, all states should be
in the process of implementing them. We are aware, for example, that California, a state
with 109 federally-recognized tribes and the largest population of American
Indian/Alaska Native residents, is already well under way with its implementation
efforts, having relied on the Final Rule. At this stage, the proposed modification of the
data collection requirements would be a waste of finite state child welfare resources,
which itself is an additional burden.

The primary challenge faced by States in their implementation of ICWA data
elements is the failure of ACF to provide the required data map. Through this failure, the
current administration effectively blocked their implementation, seemingly pending the
current streamlining action.

The NPRM “commend|[s] the willingness of states to collect a more comprehensive
array of information.” (84 Fed Reg. 16575.) However, in the absence of a national data
reporting requirement, it is guaranteed there will be variability with data elements,
frustrating Section 479’s mandate to create a “national,” “comprehensive,” and
“uniform” data collection system. The need to eliminate the data variability is precisely
why it is important to have a national data collection standard. It will assist HHS/ ACF
efforts to support states in properly implementing ICWA by having targeted, data-driven
identification areas where states need support the most.

Further, modification to the existing data points requires states to start over on
collaborations with their tribal partners and further delays implementation. This comes
at the expense of the health, safety, and welfare of not only Indian children, their families,
and their tribes, but the child welfare system at large where a modification of the Final
Rule would cost resources that are system-wide.

These regulations are important to us, to our families, and also to state child welfare
systems.
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The regulations themselves—in response to the comments from stakeholders
across the country — describe the importance of these changes. As stated in the December
2016 Final Rule, 81 Fed. Reg. 90524, 90527:

Overall, tribes, organizations, states, and private citizens supported our
mission to collect additional information related to Indian children as
defined in ICWA. Moreover, some states, tribes, national organizations,
and federal agencies have stated that ICWA is the “gold standard” of
child welfare practice and its implementation and associated data
collection will likely help to inform efforts to improve outcomes for all
children and families in state child welfare systems.

Generally, tribes, organizations representing tribal interests, national
child welfare advocacy organizations, and private citizens fully
support the overall goal and purpose of including ICWA-related data
in AFCARS, and the data elements as proposed in the 2016 SNPRM.
These commenters believe that collecting ICWA-related data in
AFCARS will:

1. provide data on core ICWA requirements such as “active efforts”
and placement preferences, as well as assess how the child welfare
system is working for Indian children as defined by ICWA,
families and communities;

2. facilitate access to culturally-appropriate services to extended
families and other tribal members who can serve as resources and
high-quality placements for tribal children;

3. help address and reduce the disproportionality of AI/AN
children in foster care; and

4. provide avenues for collaboration between states and tribes that
are more meaningful, and outcome driven, including improved
policy development, technical assistance, training, and resource
allocation as a result of having reliable data available.

Overall, tribal commenters and national child welfare advocacy
organizations believe that collecting ICWA-related data in AFCARS
is a step in the right direction to ensure that Indian families will be
kept together when possible, and will help prevent AI/AN children
from entering the foster care system. Many of the tribal commenters
that supported the 2016 SNPRM also recommended extensive
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training for title [IV-E agencies and court personnel in order to ensure
accurate and reliable data.

Other federal reports have demonstrated the need for quality national data to
assess states’ efforts in implementing ICWA. See Government Accountability Office,
Indian Child Welfare Act: Existing Information on Implementation Issues Could be Used to
Target  Guidance and  Assistance to  States, GAO-05-290 (Apr. 4, 2005)
http:/ /www.gao.gov/products/ GAO-05-290.

Nothing has changed since ACF made clear that data collection is necessary to
protect Indian children, families and their tribes. There remains a pressing need for
comprehensive national data on ICWA implementation. Congress has not amended the
Act’s data collection provisions. And there have been no changes in circumstances that
would alter the burdens or benefits of the Final Rule’s data collection requirements.

Tribes have relied on the Final Rule.

Tribes have long sought data points regarding the implementation of ICWA. This
has included advocacy on local, state, and federal levels. With the promulgation of the
Final Rule in December of 2016, tribes largely ceased advocacy efforts to mandate data
collection, instead refocusing tribal resources toward working collaboratively with their
governmental partners to implement the expected data elements. Tribes which have
worked to develop and update agreements to reflect the data elements in the Final Rule
and the 2016 BIA ICWA Regulations (since a goal of both is to increase uniformity) will
see more of their limited resources wasted.

Specific Comments Regarding Data Elements.

While we strongly encourage retaining all of ICWA-related data elements of the
2016 Final Rule, we provide these specific comments to identify concerns regarding the
suggested data elements and to offer methods of increasing the utility of streamlined data
points.

Notice: We suggest adding the following additional data elements:

The NRPM includes a data element that would capture whether notice has been sent to a
child’s tribe. We recommend also including a data element that would capture the date
of the notice (as found on the return receipt), as well as the date the petition was filed.
These dates are easily located and are not qualitative or too detailed in nature, but do
provide important additional information regarding whether notice was timely.

Placement: We suggest adding the following additional data elements:
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Data points exist regarding whether a child is placed with a relative. The NPRM proposes
to also collect data on whether a child is placed with a tribal member. We suggest adding
these two additional data elements:

1. If the child is not placed with either a relative or a tribal member, was a good
cause finding made to deviate from ICWA’s placement preferences? (yes or no)

2. If yes, what was the basis of the good cause finding? (drop down list from the
2016 ICWA regulations)

This information will provide a more complete picture of what is occurring regarding
placement and is consistent with the goal of Families First to place children in a family-

like setting.

Transfer to Tribal Court: We suggest modifying this data element as proposed.

As written, this data element is confusing. We suggest the following set of questions:

1. Was a transfer to tribal court requested? (yes or no)

2. If so, was it granted? (yes or no)

3. If it was denied, what was the reason? (drop down menu based on 2016 ICWA
regulations).

This data will enhance understanding regarding transfers to tribal court. There is no other
mandatory mechanism for this data to be collected. The Court Improvement Program

data would be voluntary, not mandatory.

For the foregoing reasons, we strongly support each of the ICWA-related data points

and believe, as your Agency did in publishing the Final Rule in 2016, the benefits of

this data collection far outweigh the burden.

In closing, the ICWA is widely considered the “gold standard” of child welfare,
and a refinement of family reunification objectives mandated by nearly every state. Any
hindrance or stoppage of ICWA data point collection will significantly impact tribal
children and families, as well as county agencies trying to better follow the law. In the
interest of increasing compliance with the ICWA, and ultimately in protecting our
children and families, we respectfully submit these comments.

Sincerely,

Chairman
Leonard (Bob) Peters
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State of Nevada Division of Child and Family Services

June 18, 2019
RE: AFCARS NPRM Open Comment Response Period, RIN: 0970-AC72

Thank you for the opportunity to comment on the AFCARS NRPM published in the Federal Register on
April 19, 2019.

The State of Nevada Division of Child and Family Services (DCFS) is pleased with the efforts to streamline
the data elements and generally agrees with the changes. The information for the remaining data
elements is collected as a part of agency casework for the most part; however, we have remaining
concerns related to some of the proposed data elements.

Specific feedback related to the data elements are:

e Regarding elements for health, behavioral, or mental health conditions, the option of “exam or
assessment conducted but results not received” should be eliminated as a response option as
being too burdensome on workers and unnecessary given the other options.

e The expansion of options for child and family circumstances at removalincreasing from 17 to 34
circumstances is likely going to be confusing and burdensome to workers. While we agree with
the importance of adding certain items, we wonder if the list of options can be reduced. We
propose combining similar terms wherever possible; for example, perhaps “runaway” and
“whereabouts unknown” could be consolidated into one item.

e Including court related information such as date of termination/modification of parental rights
petition and all periodic review, and permanency hearing dates for the child are areas with
potential concerns due this data being underreported or inconsistently entered into our
information system by workers. Efforts to clean-up and consistently enter this data will be
considerable, although we agree with the inclusion of the periodic and permanency hearing
dates in the AFCARS data extract. Additionally, it is unclear whether the periodic review and
permanency hearing dates are to be included for only the most recent out-of-home care
episode or whether all historical hearings for all episodes are to be included.

e We propose removing caseworker visit information from AFCARS as we believe including this
with the biannual submission will put an additional heavy data clean-up burden on caseworkers.
We have other methods in place to track and encourage timely data entry and clean-up in this
area to ensure the data is accurate and complete by the time the annual caseworker visitation
data is due to ACF, but which allows flexibility to take other jurisdictional needs or short-term
priorities into consideration, such as holding off certain data clean-up activities to focus on other
items such as targeted case reviews.

e As ageneral note, we believe providing historical data on all removals, living arrangements and

providers, permanency plans, and general exit data for each out-of-home care-episode for each
child in foster care, will, for a small portion of our youth, cause potentially significant data
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quality and consistency issues to become apparent. We believe these issues could likely be
caused by jurisdictional differences in documenting certain data in the case management
system, particularly when youth move between in-home services to out-of-home-care during
their involvement with child welfare agencies. Our state will need to analyze and resolve these
potential issues that may arise, but they could consume significant program and technical
resources.

e Overall, we would like additional clarification on the new data elements, including how these
elements are defined and how they should be captured and reported.

While we want to comment in detail on the hours, costs, and timeframes associated with the work
involved to comply with these requirements, this is difficult to accomplish given the lack of detail
regarding specific information such as further definitions of these elements, the structure of the extract,
and other technical considerations.

The DCFS Information Services unit in coordination with program staff will be responsible for making all
changes to the statewide child welfare case management system, UNITY, rewriting the AFCARS data
extract to comply with new requirements, and updating or creating various reports used to track data
quality and compliance for all areas impacted by AFCARS changes. These activities will place a
significant burden on the IS unit. At this time, we estimate that about 50 new data entry fields will need
to be added UNITY to meet the proposed regulations, some with complex logic and workflow
flagging/alert requirements. These will need to be bundled into projects that will be completed by
internal staff and which must go through the software development lifecycle stages of requirements,
design, development, testing, implementation, and training, each with their own steps, timeframes, and
costs. Very extensive work will need to be done in-house via the software development lifecycle to build
the new AFCARS extract as well as modify or build new internal frequency, compliance, and quality
reports to measure and track the data reported to AFCARS and to use for clean-up purposes.

Nevada DCFS and our statewide child welfare partners face many significant challenges with capacity
and resources. We are a small state with very limited resources and are currently involved in many other
large-scale projects which will impact our ability to quickly implement these changes for AFCARS. For
example:

e QOur state Legislature meets biennially in odd numbered years, and the 2019 session recently
ended this month. Many laws and statutes were enacted or modified which will require agency
action over the next biennium which will require program and technical resources.

e Nevada is finalizing a Program Improvement Plan based on the Child and Family Services Review
— Round 3 which was recently completed. PIP activities will consume significant program and
technical resources for the next two to three years.

e Although Nevada delayed implementation of the Family First Act, activities are underway to

prepare for implementing this act which will impact program delivery and data collection in
UNITY and which will require many program and technical resources.
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e Nevada submitted a CCWIS Letter of Intent for the child welfare information system, UNITY, in
2018 and is involved in major work over the next two to three years to make the system CCWIS
compliant, develop a comprehensive CCWIS Data Quality Plan, and implement foundational
technology to build required bi-directional data exchanges. These projects will also require
many program and technical resources.

To comply with the finalized AFCARS regulations, we will need to conduct more formal impact analyses
which we believe can only be done after the final regulations are published and more specific guidance
is provided. In addition to technical changes outlined above, we anticipate having to modify business
practices, training content and delivery, agency documentation, policies and procedures, and statewide
QA/CQl processes to adequately accommodate the new regulations and avoid penalties. We believe
these activities will still be significant in terms of complexity, cost, and time, even with the reduction in
proposed new AFCARS data elements. Additionally, we anticipate needing to request additional
technical and program staff positions and funding to assist with meeting these regulations; these
requests would need to be reviewed and approved by our state Legislature, no earlier than the 2021
session.

In view of this, Nevada DCFS requests the following:

o Allow five federal fiscal years to comply with the final rule following publication of the finalized
data elements.

0 We are requesting five years because we will need time after the publication of the final
regulations to do updated impact analyses to determine more realistic resources
needed and timeframes as well as request additional positions and funding to complete
the work. We also believe it would be more effective and efficient for Nevada to
complete foundational CCWIS related work, especially technical components needed for
our CCWIS Data Quality plan, prior to beginning work to implement the new AFCARS
regulations. In addition, once necessary child welfare information system changes are
completed, we would like adequate time to build and test the new AFCARS extract to
ensure it is working correctly as well as time to research and resolve new data quality
issues that will undoubtedly arise.

e Delay implementation of the financial penalty for at least one federal fiscal year after the first
data extract with the new elements is submitted.

e Shortly after the new regulations are published, hold regularly recurring meetings regarding
AFCARS with ACF and states to clarify the data elements, technical specifications, etc. to help
states prepare for implementation.

e Provide more clarity on how compliance will be measured as well as whether and when new
automated data evaluation utilities (currently the FRU, DQU, and DCU) will be available for
states to use to test and evaluate the new data files.

Thank you again for the opportunity to comment on these proposed regulations. We appreciate your
consideration of our feedback.
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Page 1

Submitted via https://'www.federalregister.gcov/

June 18, 2019

Children's Bureau

Administration for Children and Families

U.S. Department of Health and Human Services
Attn: Kathleen McHugh, Director, Policy Division
330 C St SW

Washington, DC 20201

RE: RIN 0970-AC72, Adoption and Foster Care Analysis and Reporting System
Proposed Rule

Dear Ms. McHugh,

On behalf of the National Indian Health Board (NIHB),! and the 573 federally recognized
American Indian and Alaska Native (AI/AN) Tribes we serve, I write to respond to the Notice of
Proposed Rulemaking (NPRM) to amend the Adoption and Foster Care Analysis and Reporting
System (AFCARS) regulations issued by the U.S. Department of Health and Human Services
(HHS) Administration for Children and Families (ACF). For entities that are not Title IV-E
agencies under the Social Security Act, the ACF requests specific reasons as to why AFCARS is
the most effective vehicle for collection of the data proposed in this NPRM; why an alternative
method is not feasible to collect the information; and whether the data elements in the proposed
rule will enhance the work of organizations working with children and families. NIHB supports
the inclusion of the ICWA related data elements in AFCAR information collection, as finalized in
the 2016 rule.> As in previous years, NIHB is opposed to any streamlining, modification, or
elimination of critical AFCARS data elements pertaining to the welfare of American Indian and
Alaska Native Children.

! Established in 1972, the National Indian Health Board (NIHB) is an inter-Tribal organization that advocates on
behalf of Tribal governments for the provision of quality health care to all American Indians and Alaska Natives
(AI/ANs). The NIHB is governed by a Board of Directors consisting of a representative from each of the twelve
Indian Health Service (IHS) Areas. Each Area Health Board elects a representative to sit on the NIHB Board of
Directors. In areas where there is no Area Health Board, Tribal governments choose a representative who
communicates policy information and concerns of the Tribes in that area with the NIHB. Whether Tribes operate
their entire health care program through contracts or compacts with IHS under Public Law 93-638, the Indian Self-
Determination and Education Assistance Act (ISDEAA), or continue to also rely on IHS for delivery of some, or
even most, of their health care, the NIHB is their advocate.

2 Adoption and Foster Care Analysis and Reporting System, RIN: 0970-AC47, 45 C.F.R. 1355 (Dec. 14, 2016),
https://www.federalregister.gov/documents/2016/12/14/2016-29366/adoption-and-foster-care-analysis-and-

reporting-system.
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Background

The United States (U.S.) has a unique legal and political relationship with American Indian and
Alaska Native Tribal governments. This relationship was established through treaties and affirmed
by the U.S. Constitution, Supreme Court decisions, federal laws and regulations, and presidential
executive orders. Central to this relationship is the federal government’s trust responsibility to
protect the interests of Indian Tribes and their children,’® including through the provision of health
care and public health related policies.

Despite the federal trust responsibility to protect AI/AN families, decades of official federal policy
aimed at assimilating Tribes, and particularly American Indian and Alaska Native children, into
mainstream society resulted in the removal of these children from their homes by state child
welfare agencies at rates far higher than those of non-Indian families. In response to the national
crisis of separation of AI/AN children from their families, Congress enacted the Indian Child
Welfare Act ICWA or the Act) in 1978.* ICWA establishes minimum federal standards for the
removal of Indian children from their families and their placement in foster care or adoption care
that will reflect the unique values of American Indian and Alaska Native culture.

The intent of Congress in passing the ICWA legislation was to promote the best interests of AI/AN
children and to protect the rights of parents. At the same time, Congress sought to balance the
jurisdiction and political interests of Tribes and the states. The AFCARS rule, finalized in 2016,
for the first time incorporated and outlined ACF’s responsibilities to AI/AN children under ICWA.
Regulations required AFCARS data to include a review of state recordkeeping procedures, state
court requirements under ICWA, and a review of whether states made “active efforts” prior to
removal of AI/AN children and prior to the termination of parental rights, among other
protections.” The Indian Child Welfare Act is as essential today as in the year of its passage to
achieve the best interests of American Indian children, and to preserve the unity between AI/AN
children and their Tribes. The Agency should not, through this NPRM, undermine the
congressionally sanctioned special protections in place for AI/AN children by removing valuable
ICWA related reporting requirements that make a difference to the lives of children, and that help
to strengthen the advocacy on their behalf.

Proposed Rule

In this NPRM, the Agency requests that commenters focus on the data elements that the Agency
is proposing to remove or revise from the 2016 Final Rule. The 2016 Final Rule contained updated
statutory requirements since the first issuance of the rule in 1993, implemented statutory penalties
for non-compliant data submissions, and enhanced the type of information reported to better
measure outcomes of children and families — including information related to ICWA.

3 The 25 U.S.C. § 1901(2)—(3) (Supp. IV 2016) (“Congress, through statutes, treaties, and the general course of
dealing with Indian Tribes, has assumed the responsibility for the protection and preservation of Indian Tribes and
their resources . . . there is no resource that is more vital to the continued existence and integrity of Indian tribes than
their children and that the United States has a direct interest, as trustee, in protecting Indian children who are
members of or are eligible for membership in an Indian Tribe . .. .”).

425U.S.C. § 1901 et seq.

5 Department of the Interior (June 14, 2016), https://www.federalregister.gov/documents/2016/06/14/2016-
13686/indian-child-welfare-act-proceedings.
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We appreciate that ACF is proposing to retain the 2016 AFCARS Final Rule data elements that
require states to inquire as to whether a child is American Indian or Alaska Native, whether the
child and parent are Tribally-affiliated, and whether the state notified the Tribe of court
proceedings. We note, however, that ACF is proposing to eliminate over 90% of the other data
elements for AI/AN children from the 2016 Final Rule. The Agency notes, “In particular, we
propose to streamline data elements related to child information, placements, and permanency
planning based on public comments to the Advanced Notice of Proposed Rule Making (ANPRM)
and the work of federal experts with an interest in AFCARS data.” We think this is much more
than just “streamlining” and undermines the ability of Tribes, states, and federal policymakers to
understand how ICWA is being implemented nationwide and in individual states. This includes
the requirement under Title IV-B for states to consult with Tribes on the implementation of ICWA,
which ACF plays a role in providing oversight on.

Under Section 479(c)(3) of the Social Security Act,’ information collected through AFCARS must
provide ‘“comprehensive national information.” Exempting some states from reporting the
proposed ICWA related data elements is not consistent with this statutory mandate, and would
render it difficult to use this data for development of national policies for Indian children.” By not
providing fuller data through AFCARS, ACF will have to resort to guessing if states are
implementing ICWA properly and ensuring that Tribal children and families are receiving its
protections. American Indian and Alaska Native children are already disproportionately
represented in state foster care systems in at least 13 states and nationally, and Tribal families still
experience biased treatment in state child welfare systems;® removing these data elements will
only exacerbate the problem.

AFCARS is the most effective tool for collecting a consistent set of data elements for states to
use to address the well-being of AI/AN children.

There are many benefits of collecting the ICWA data elements identified in the 2016 AFCARS
rulemaking. While ACF is proposing to retain five of the ICWA data elements from the 2016
Final Rule, the 2019 NPRM eliminates many of the data elements that are needed to understand
the unique issues that AI/AN children experience related to historically poor outcomes in state
child welfare systems. States, Tribes, federal agencies, and policymakers need better data for
AI/AN children and families to understand how to effectively address these persistent and long-
term problems.

When local ICWA data is available, Tribes use it to identify discrepancies in state ICWA caseloads
or to identify practice issues that need improvement. Unfortunately, many states do not collect
this data. The 2016 AFCARS data elements would provide a consistent set of data that Tribes and

642 U.S.C. 679.

7 Supplemental Notice of Proposed Rulemaking (SNPRM), Adoption and Foster Care Analysis and Reporting
System (Apr. 7, 2016), https://www.federalregister.gov/documents/2016/04/07/2016-07920/adoption-and-foster-
care-analysis-and-reporting-system.

8 Id. (“Representatives from 13 states [...] stated that some of their states currently collect information [...] related
to Indian children, such as Tribal membership, Tribal notification, and Tribal enrollment status. They noted that
some of the information with regard to ICWA, such as placement preferences and active efforts, are contained in
case files, case notes, or other narratives, and not currently captured within their information systems, and noted
issues with extraction of such data for AFCARS reporting.”).
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states could use to address ICWA implementation challenges and other child welfare issues.
Moreover, many of the ICWA data elements proposed for elimination in the 2019 NPRM have the
potential to help ACF support effective implementation of the Family First Prevention Services
Act (2018), which has implications for AI/AN children who are in state custody and eligible for
ICWA protections.’

The U.S. Department of the Interior (DOI) issued final regulations that address requirements for
state courts regarding ICWA [81 FR 38778]. DOI, however, does not have a relationship with
states in child welfare and does not have an operational data base, or resources, to collect data on
AI/AN children in state foster care systems. Under the binding DOI regulations, ACF is required
to oversee that states are consulting with Tribal governments on measures taken by the state to
comply with ICWA [42 USC 622(b)(9)]. The 2016 Final Rule ICWA data elements are needed to
understand how states are working with Tribes on ICWA implementation and whether their efforts
indeed address specific areas of concern.

For this reason, alternative methods for collecting ICWA related data, such as the Child and Family
Services Reviews,!? are not feasible and the structure of these reviews does not support collection
of this type of data. ACF notes that research or surveys could fill the ICWA data collection void,
but the history of funding this type of research has demonstrated that it can’t be relied upon to
provide accurate and regularly reported data for AI/AN children.!!

Several of the ICWA data elements in the 2016 Final Rule that are now proposed for elimination,
provide important information and context that inform case planning and systemic efforts to
improve outcomes. Therefore, we strongly suggest that ACF retain many of the data elements in
the 2016 Final Rule, including the following:

1. Date of court determination of ICWA application. This provides information on
whether there were significant differences between when the state court and state ['V-
E agency confirmed application of ICWA and how this affected implementation.

2. Transfer of jurisdiction. This provides information on whether a request for transfer
of jurisdiction was requested, whether it was approved or denied, and if denied, what
the basis for denial was. ACF’s alternative to this data element based on the data
element “reason for exit” will not provide the necessary information to understand
when transfer was requested in a case, why it did or did not happen, and how this
impacted other service provision or case planning.

3. Foster care placement preferences. This provides information on whether foster care
placement preferences were met, which placement preference was used, and if
placement preferences were not met was good cause found and on what basis. While
the NPRM proposes to identify whether a placement involves a relative or someone

% See National Indian Child Welfare Association, Child and Family Policy Update (Sept. 2018),
https://www.nicwa.org/wp-content/uploads/2018/09/Child-and-Family-Policy-Update-September-2018-FINAL.pdf.
10 Children’s Bureau, https://www.acf.hhs.gov/cb/monitoring/child-family-services-reviews.

! Supplemental Notice of Proposed Rulemaking (SNPRM), Adoption and Foster Care Analysis and Reporting
System (Apr. 7, 2016), https://www.federalregister.gov/documents/2016/04/07/2016-07920/adoption-and-foster-
care-analysis-and-reporting-system (“It is a well-established that, historically, quantitative and qualitative data on
AI/AN populations, including children, has been incomplete and unreliable resulting in such populations being
among the most under-counted populations groups in the United States.”).
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that is a member of a Tribe it does not provide information on whether a Tribal
placement preference was used that could be different than ICWA’s, whether the good
cause was found to deviate from the placement preferences and the basis for good
cause, and did the Tribe approve of the placement if it involved a congregate care
setting (institution or group care setting).

4. Adoptive placement preferences. This provides information on whether the adoptive
placement preferences were met, which placement preference was used, and if
placement preferences were not met was good cause found and on what basis. While
the NPRM proposes to identify whether a placement involves a relative or someone
that is a member of a Tribe, it does not provide information on whether a Tribal
placement preference was used that could be different than ICWA’s, whether the good
cause was found to deviate from the placement preferences, and the basis for good
cause.

5. ICWA notice on foster care placement and termination of parental rights to
Tribes and parents. While ACF is proposing to retain a modified data element on
notice from the 2016 Final Rule, in its modified form it contains flaws. The NPRM
data element only tracks whether notice was sent by the state I[V-E Agency. The NPRM
data element does not provide information on whether the notice was sent within
ICWA’s statutory timelines and whether it was sent to both parents and the child’s
Tribe. This is important information that informs whether the parents and child’s Tribe
had the ability to participate in case planning, placement decisions, and court
proceedings. Analyzing this data from the proposed data element could lead to
erroneous conclusions regarding whether ICWA requirements were met or whether the
parents or Tribe had an opportunity to participate in important case planning decisions
and court hearings. The modified notice data element also does not track if the notice
was sent by the state court instead of the state [V-E Agency which occurs in some
jurisdictions. This is data that should be easily retrievable from a case file.

These are all quantitative data elements and should appear in any well-maintained case file. We
understand the Agency’s rationale that highly descriptive data elements are better suited for
qualitative analysis, and may even be too descriptive for information collection reporting at the
national scale. However, data related to American Indian and Alaska Native children would not
be “overly burdensome” for state child welfare systems to collect, especially since in the vast
majority of states AI/AN families are less than 5% of the state child welfare system and once states
establish that a child is not ICWA eligible, which is only one data element, no other data elements
have to be completed. ACF is thus in the best position to capture necessary data on AI/AN children
and families in state child welfare systems and AFCARS—not an alternative method—is the only
federal data system that has the ability to capture placement related data.

It is manageable and not “overly burdensome” for State IV-E Agencies to collect data elements
required under ICWA for AI/AN children.

The 2016 supplemental notice of proposed rulemaking and the 2016 Final Rule addressed issues
related to state burdens. Affirming states’ concerns, the Agency concluded that information
collecting burdens were warranted given the lack of basic data for American Indian and Alaska
Native children, and the benefits for policy development, technical assistance and training, and
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programming.'> ACF and states’ estimates of burden are based in part upon a misunderstanding
of ICWA application. Only three of the ICWA data elements from the 2016 Final Rule would
need to be asked to every child in state custody. These are: 1) was inquiry into whether the child
is a member or eligible for membership within a federally-recognized Tribe conducted; 2) is the
child a member or eligible for membership in a federally-recognized Tribe and, if so, which
Tribe(s); and 3) does ICWA apply? These questions are necessary to determine if ICWA applies
while other data elements in the 2016 Final Rule would only need to be asked if ICWA does apply.
Only 9 states have foster care placement rates where ICWA might apply for over 4% of the total
state foster care population. In 41 states the rates are under 3%, with 37 states under 1 percent.'?

While some of ICWA’s requirements involve court determinations, most of the actions required
are based on state IV-E agencies efforts. Good case management practice requires child welfare
agencies to document court findings in case files, including those related to ICWA findings.

The ICWA related data elements in the proposed rule will enhance the work of organizations
working with children and families.

A number of states that have cited concerns about expanded AFCARS data collection and
reporting related to the 2016 Final Rule have also found ICWA data elements to be helpful. Part
of the basis for their concerns centers on the ACF penalty structures for data that is not collected
or reported. States have expressed specific concern regarding data that is not under the control of
the state IV-E Agency.!* Interpretations by ACF of why a state may raise concerns about the
number of ICWA data elements must be carefully examined and not unduly conflated with more
general concerns related to penalty structures or other matters.

For a number of states that have begun integrating the 2016 Final Rule ICWA data elements, the
information gathered has been an effective means to address ICWA implementation challenges,
policy development, and program management. As noted in the NPRM, “states with higher
numbers of Tribal children in their care reported that they supported including limited information
related to ICWA in AFCARS because they believe child welfare programs will be enhanced by
having this information to inform policy decisions and program management” [84 FR 16574].

Going forward, states should ask questions that ascertain whether a child is an American Indian
child as defined in ICWA, including inquiring about the family's Tribal membership status.
Specific data elements on notification of proceedings and transfers to Tribal court are important
because the timelines in ICWA are rarely met, and information on termination of parental rights,
removals under ICWA, and placement preferences are important for determining ICWA
compliance. As the Agency itself has recognized, “Not including ICWA related data elements in
AFCARS, or including too few data elements, may exclude Indian children and families from the

12 Supplemental Notice of Proposed Rulemaking (SNPRM), Adoption and Foster Care Analysis and Reporting
System (Apr. 7, 2016), https://www.federalregister.gov/documents/2016/04/07/2016-07920/adoption-and-foster-
care-analysis-and-reporting-system.

13 Figures provided by the National Indian Child Welfare Association NICWA), Example Talking Points for NPRM
Comments (June 2019).

14 d.
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additional benefit of improving AFCARS data.”'> Collection of ICWA data points enhances the
integrity of the AFCARS system as a whole.

Conclusion

NIHB and the Tribes remain dedicated to lifting the unified voice of Tribal communities and their
families on the very important matter of Indian child welfare. We thank you for this opportunity
to provide our comments and recommendations to the Administration of Children and Families as

it concerns the notice of proposed changes to AFCARS data collection.

Should you have any questions regarding NIHB’s comments, or for more information, please
contact NIHB’s Director of Policy, Devin Delrow, at ddelrow(@nihb.org.

Sincerely,

Victoria Kitcheyan, Chair
National Indian Health Board

Cc:  Stacey Ecoffey, Principal Advisor for Tribal Affairs, U.S. Department of Health and
Human Services

15 Supplemental Notice of Proposed Rulemaking (SNPRM), Adoption and Foster Care Analysis and Reporting
System (Apr. 7, 2016), https://www.federalregister.gov/documents/2016/04/07/2016-07920/adoption-and-foster-
care-analysis-and-reporting-system.
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Attached please find comments from Juvenile Law Center in response to RIN 0970-AC72. We appreciate the
opportunity to comment on the data elementsin AFCARS and hope ACF will move forward with implementing

the 2016 Final Rulein its entirety.
Thank you,

Jennifer Pokempner, Juvenile Center
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW, Washington, DC 20024

Re: Response to Request for Public Comments on Proposed Regulation for the Adoption and Foster Care
Analysis and Reporting System (AFCARS), 84 FR 16572, RIN 0970-AC72

Dear Ms. McHugh,

Pursuant to the notice published in the Federal Register on April 19, 2019 (FR Document 2019-07827), Juvenile
Law Center hereby submits these comments on the proposed rule amending the Adoption and Foster Care
Analysis and Reporting System (AFCARS). We strongly oppose the proposed changes to the 2016 Final Rule.
Collecting the data that was proposed supports compliance with federal law. Collection of this data has even
more urgency and importance as states implement the Family First Prevention and Services Act (FFPSA).
Understanding and responding to the special needs and characteristics of the child welfare population is vital for
states as these enhance their prevention service array and build supports that will keep youth out of group care.
The data that the Final Rule proposed to collect will ensure program improvement and accountability and will
allow agencies to better serve the children in their care. These data elements reflect learnings from years of
research and practice in the child welfare system. Failing to collect this data will stall the good progress that is
being made especially with respect to our most vulnerable young people.

Juvenile Law Center (JLC) is the oldest non-profit, public interest law firm for children in the country and
works on behalf of children who come into contact with the child welfare and justice systems. Juvenile Law
Center works to improve the opportunities and futures of system-involved youth and strives to ensure that laws,
policies, and practices affecting youth advance racial and economic equity and are rooted in research, and
consistent with children’s unique developmental characteristics. Juvenile Law Center is also a partner in the
Legal Center for Foster Care and Education. Through the Legal Center, we advocate for better educational
opportunities for youth in care in Pennsylvania and nationwide.

Juvenile Law Center would like to highlight seven areas of data elements that are critical to retain: sibling
connections, transition planning, juvenile justice, health assessments, education stability, LGBTQ youth and
caregivers, and Indian Child Welfare Act (ICWA) data collection requirements. These updates are overdue.
While we believe that complaints related to cost are overstated, the investment we must make to ensure that
AFCARS reflects the law and that the child welfare system is able to benefit from the great power of data to
strengthen and improve our capacity to support families is a necessary one.
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1. Inclusion of Data Elements Related to Sibling Connections

We oppose eliminating the following data element: “presence of a sibling attachment that can be maintained
only through a particular placement.” We believe this is an important data element that reflects legal
requirements related to sibling placement and visitation that have been in effect since 2008, and that this data
element is essential to ensure the provision of permanency and well-being to youth.

The Fostering Connections to Success and Increasing Adoptions Act requires that reasonable efforts be made to
place siblings together. The only exception to this requirement is if the safety or well-being of either sibling is
compromised by the joint placement. 42 U.S.C.A. § 671 (31). Federal law specifically requires that failing to
jointly place siblings due to these exceptions must be documented by the child welfare agency. 42 U.S.C.A. §
671 (31)(A). The importance of this requirement cannot be understated for the achievement of permanency and
well-being. Research shows that keeping siblings together increases the chances of permanency and reduces the
trauma that youth experience when removed from the home.! Research also shows that sibling relationships
improve a child’s resilience.?

Young people repeatedly tell us what the research shows: sibling separation is devastating. Most youth and
alumni of the foster care system identify sibling separation as an issue of the highest priority. For example, it is
one of the policy priorities of the Foster Care Alumni of America. Yet, sibling separation continues to be all too
common despite the clear mandate of federal law. For example, in Texas of the 7,253 sibling groups, only 65%
of those groups are placed together.> We believe this data element is essential to track vital information about
sibling placement, connection, and separation so that it can be monitored and systems can provide targeted
responses so connections can be maintained. It is already required that this information is documented in the
case plan, making this a data element that is easy to access and collect in AFCARS. This is not overly detailed
and qualitative information that would be burdensome to collect.

2. Inclusion of the Transition Planning Data Element

We oppose eliminating the data elements related to transition planning and believe omitting them will further
harm transition age youth in the child welfare system who already face multiple challenges in receiving the
transition services they are due under the law and achieving adult outcomes that set them up for success.

The transition planning requirement has been in federal law since 2008 when Fostering Connections was
enacted. This key component of child welfare law ensures that youth are supported in their transition to
adulthood, beginning with planning at age 14 and continuing, alongside permanency planning, until the youth
leaves the system and a transition plan is finalized prior to discharge. See 42 U.S.C.A.§ § 675 (1)(D) & (5)(H).
Recent data from the Fostering Youth Transitions Report reveals that states continue to struggle to meet the
needs of transition age youth. During the last decade, we have made few gains in improving permanency
outcomes for older youth. * Moreover, large numbers of youth are not receiving the transition services
mandated by law. For example, nationally, only 23% of transition age youth in foster care received transition
services related to employment and vocational training, and financial assistance.> Only 36% received
assistance with budget and financial management and 22% received mentoring services.® The adult outcomes

! Sibling Issues in Foster Care and Adoption (Child Welfare Information Gateway January 2013)(reviewing the research).

2 Armeda S. Wojciak et. al., Sibling Relationships of Youth in Foster Care: A Predictor of Resilience, 84 Children and Youth Services
Review (November 2017).

3 Sibling Separation in Foster Care: An Impetus for Change (April 10, 2019).

4 Older Youth Need Support Transitioning from Foster Care to Adulthood (ChildTrends 2019).

5 Older Youth Need Support Transitioning from Foster Care to Adulthood (ChildTrends 2019).

Y outh Transitioning Out of Foster Care: Received John H. Chafee Foster Care Independence Program Services in the United States
(Kids Count Data Center).
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for youth leaving foster care in comparison to their peers continue to show that we are not supporting them as
we should to make a successful transition.

Including the transition planning data elements in AFCARS is essential to ensuring that our systems
appropriately track and respond to the needs of transition age youth and also serves as a key catalyst for
improving the provision of services to youth in accordance with legal requirements. It is argued that this
information should not be included in AFCARS because it is covered in the National Youth in Transition
Database (NYTD). While NYTD is a rich source of data, it has various limitations. Not only is NYTD a
voluntary survey that young people complete, it only covers a portion of the transition age youth child welfare
population. In addition, while NYTD does ask young people very important questions about service receipt and
outcomes, it does not ask about transition planning and the planning process. The data that AFCARS collects is
required for all youth and must be provided by the agency responsible for serving young people in the child
welfare system.

Moreover, contrary to the NPRM, these data elements are not “too detailed or qualitative for a national data
set.” Rather, the Rule proposes to collect very basic information that verifies that a transition plan has been
developed consistent with the case planning requirements as set forth in federal law. This is an important
accountability measure that is a decade overdue and will provide valuable information at the state and national
level related to meeting the needs of older youth who desperately desire and are entitled to transition planning
services.

Importantly, the cost of collecting this data is minimal as transition planning is a pre-existing requirement that is
already part of case planning processes. By contrast, the financial cost to individuals and communities of
failing to prepare youth for adulthood is substantial. The Annie E. Casey Foundation reports that “closing the
gaps in education, housing, early parenting and juvenile justice outcomes [between youth in the foster care
system and their peers] would reduce costs to society by $4.1 billion for each new group of young people aging
out of foster care.”” Any minimal cost associated with collecting this data is far outweighed by the benefit to
young people and society in general as collecting such data will inform and improve how we serve and support
transition age youth. Accordingly, we strongly support retaining the transition plan data element and believe it
is a core accountability measure that will help states improve outcomes of older youth in foster care.

3. Inclusion of the Juvenile Justice Involvement Data Element

We oppose eliminating this basic and critical data element that ultimately allows for child welfare agencies to
effectively serve “dual status” youth, who are involved in both the child welfare and the juvenile justice
systems. This data element helps ensure that systems are able to better serve these youth, and also that they are
tracked and do not get lost, which is a high risk when there is dual system involvement. This data element is
also important to FFPSA implementation, which requires that states develop measures to ensure that efforts to
reduce group care do not result in entrance into the juvenile justice system from the child welfare system. This
data element will be instrumental in monitoring compliance with this important provision of federal law.

As noted in the Office of Juvenile Justice and Delinquency Prevention (OJJIDP) April 2019 newsletter, “[y]outh
who have been involved with both the child welfare and juvenile justice systems—commonly known as ‘dual
system youth’—often are not recognized and do not receive services targeted to their individual needs because
of challenges in cross-system communication and collaboration.”® Black youth and girls are also
overrepresented in the population of youth who are dually involved. OJJDP’s study on this population struggled

7 Future Savings: The Economic Potential of Successful Transitions from Foster Care to Adulthood 5 (Annie E. Casey Foundation
2019).

8 Office of Juvenile Justice and Delinquency Prevention, News at a Glance (April 2019),
https://www.ojjdp.gov/newsletter/252570/pfv.html.
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to obtain even a national estimate for the number of youth who are involved in both systems given “[t]he
inconsistent quality of child welfare data and the limited availability of juvenile justice data across states and
jurisdictions.” AFCARS is a critical way to gain this information across jurisdictions and track effective
services to meet the needs of this vulnerable population.

Over the past decade, the Administration for Children and Families (ACF) has acknowledged the critical
importance of collecting this data element and has continually took steps to reduce the burden of collecting the
data. The 2016 Final Rule reflects a balanced approach that responds to the concerns of states while maintaining
the importance of collecting this important data element. Having repeatedly decided that the data element would
result in the collection of important data, ACF is obliged to acknowledge it is changing its position and must
give a reasoned explanation for doing so. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-16
(2009). The NPRM fails to do so. ACF now claims that the juvenile justice involvement data element should be
removed “because the information is too detailed or qualitative for a national data set, it may be inaccurately
reported and therefore would be difficult to portray in a meaningful way and it does not have a specific purpose
for title IV-B/IV-E statute and program monitoring, Congressional reporting, or budgeting.” 84 Fed. Reg.
16,572, 16,576 (April 19, 2019). There is no evidence that any of these rationales apply here.

ACF has recognized the importance of collecting this data element for years. ACF reported that it had “heard
through a variety of sources, including the CFSRs, that it is important to clarify the characteristics of the
reporting population so that we can analyze potential differences in the experiences of children involved in the
juvenile justice system versus those who are not.” 73 Fed. Reg. 2081, 2108 (Jan. 11, 2008). “Additionally,”
ACF explained, “States indicate that they have experienced a marked increase in the number of juvenile justice-
involved children in their child welfare systems. This new data element will allow us to establish those numbers
and determine whether or not juvenile justice-involved children have different experiences than other children
in out-of-home care.” Id. at 2108-2109. ACF concluded that this data element “will assist States and the Federal
government to understand the experiences of children who are dually involved in out-of-home care and juvenile

justice, which in turn, will help States in their program improvement efforts to better serve such children.” Id. at
2109.

In its 2015 NPRM, summarizing the comments it received to the 2008 NPRM, ACF stated that “commenters
did support collecting information on children in foster care who also are involved with the juvenile justice
system.” 80 Fed. Reg. 7131, 7135 (Feb. 9, 2015). More specifically, ACF “received many supportive comments
to the 2008 NPRM to require reporting information on a child's juvenile justice involvement.” /d. at 7175. ACF
likewise concluded that this data was “important to understand more about children in foster care who are also
involved in the juvenile justice system” and would permit ACF “to analyze the overlap between the juvenile
justice and child welfare systems.” 1d.

Steps have been taken throughout the years of discussion and comment to streamline and reduce the burden of
collecting this data element. For example, states only must report yes or no as to whether or not a court found
the child to be a status offender or adjudicated delinquent, no longer requiring the agency to distinguish between
the two. 81 Fed. Reg. 90,524, 90,555 (Dec. 14, 2016). In addition, comments provided from the states
indicated that collecting this data element is likely to improve case work and did not reveal that collecting the
data would be too detailed or qualitative. For example, California noted that its “experience” with data
elements that require “reporting court findings,” such as juvenile justice involvement, was that “any burden of
such reporting is outweighed by the benefit.”!°

o1d.
19 https://www.regulations.gov/document?D=ACF-2018-0003-0016
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Additionally, the juvenile justice involvement data element has a specific purpose for statute and program
monitoring and budgeting. Dual status youth are young people who have had involvement in both the child
welfare and juvenile justice systems. Research suggests that as many as 50% of youth referred to juvenile courts
have had dual system involvement.!! Without proactive support and interventions by the state, which provides
care and supervision to these youth, dual status youth face tragic outcomes with respect to their education,'?
mental health!? and employment.'* Based on this research and the realities that child welfare and probation
professionals see on the ground, local jurisdictions have crafted thoughtful partnerships over the years to ensure
the agencies share information, collect data and coordinate services such that these young people receive
adequate support that steer them away from negative outcomes such as homelessness, school drop-out,
unemployment, or adult criminal justice involvement.

Removal of the juvenile justice involvement data element from AFCARS would be a step backward relative to
the local, state and national trends toward collecting more standardized data about dual status youth, who are a
uniquely vulnerable group of children. Collecting this data is not burdensome and will result in improvements
of how these youth are identified and provided much-needed services.

4. Inclusion of the Health Assessment Data Element

Juvenile Law Center opposes the proposed removal of these data elements, which record the date and timeliness
of a child’s health assessment within AFCARS. This information is important for assessing access to care for
the foster care population at the state and national level. Youth in the child welfare system have higher health
care needs than their peers who are not in care and have higher than average adverse childhood experiences that
directly corelate with heath challenges.'®> Timely health assessments are the gateway to ensuring identification
of needs and access to care and treatment, making them vital to ensuring safety and well-being.

Collecting—and monitoring—this data element will help states identify and respond to the needs of young
people in ways that will assist them in implementing the FFPSA because meeting the trauma and any special
medical needs will be crucial to delivering effective prevention services and developing a service array that
keeps youth in family settings rather than institutions.

This data element is an important aspect of measuring a state’s compliance with its Title [V-B Health Oversight
and Coordination Plan. Juvenile Law Center supports the inclusion of health assessment dates in the 2016 final
rule, which provide a baseline understanding of the health of children entering the child welfare system. ACF
needs this data to assess whether states are complying with important federal requirements under the Title IV-B
program.

''D. Thomas, When Systems Collaborate: How Three Jurisdictions Improved Their Handling of Dual Status Cases (National Center
for Juvenile Justice 2015),
http://www.ncjj.org/pdf/Juvenile%20Justice%20Geography,%20Policy,%20Practice%20and%20Statistics%202015/W
henSystemsCollaborateJJGPSCaseStudyFinal042015.pdf.

12 Helemba, G. et al., Arizona Dual Jurisdiction Study: Final Report (2004), http://www.ncjj.org/pdf/azdual_juri.pdf.

13 Herz, D. C., & Ryan, J. P. Exploring the characteristics and outcomes of 241.1 youths in Los Angeles County. (The Administrative
Office of the Courts 2008).

14 California Child Welfare Co-Investment Partnership, Crossover Youth: A Shared Responsibility (Winter 2016), http://co-
invest.exedor.us/wp-content/uploads/insights volumel0-1.pdf.

ISL.F. Stambaugh et. al, Adverse childhood experiences in NSCAW. OPRE Report #2013-26. (Administration for Children and
Families, U.S. Department of Health and Human Services 2013).
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5. Inclusion of the Education Stability Data Elements

Juvenile Law Center has repeatedly submitted comments regarding the importance of including education-
related data elements, which are essential to monitoring compliance with the Fostering Connections to Success
and Increasing Adoptions Act (Fostering Connections) and the Every Student Succeeds Act (ESSA). We have
heard directly from youth, and from stakeholders around the country, about how essential educational stability
and continuity is for their success. When youth in care change schools, they often miss school days, their IEPs
may not timely transfer or be properly implemented, they frequently have to repeat classes or entire grades due
to lost or delayed records or when their credits do not transfer, and they lose vital connections to supportive
social and mentoring networks as well as the extra-curricular programs that keep them engaged in school. As
Juvenile Law Center has a core goal of increasing opportunities for youth with experience in the child welfare
system, we believe it is vital that this information be reliably collected across states via AFCARS.

The data element relating to educational stability should not be removed because it is critical to measuring
effective implementation of federal child welfare and education law. The Fostering Connections to Success and
Increasing Adoptions Act of 2008 (Fostering Connections) mandates school stability for children in foster care.
Under this law, child welfare agencies must take steps to place children close to the schools they have been
attending. Child welfare agencies must also collaborate with education agencies to ensure children who
experience a change in living placement remain in the same school unless a change in school is in a child’s best
interest. Since 2008, many state and county agencies have improved their policies and practices to support
school stability.

The Every Student Succeeds Act (ESSA) further reinforces Fostering Connections by promoting, among other
things, school stability and interagency data sharing related to students in foster care. For the first time, state
departments of education are required to report on the educational performance of students in foster care in the
SEA Report Card. These two data collection sources — AFCARS and SEA State Report Cards — will allow for
longitudinal information about the educational needs of students in foster care to be tracked and reported over
time.

Without AFCARS including this crucial data point related to education stability, it will be nearly impossible to
measure progress and trends or gauge effectiveness of policies and practices established under Fostering
Connections and ESSA. By monitoring trends and analyzing longitudinal information about the school stability
of children in care, agencies can better inform and improve their practices and policies, ensuring the educational
and well-being needs of children in foster care are met.

AFCARS is the most effective way to collect educational stability data because it allows for straightforward
quantitative reporting of how often children change schools and the reason. No other vehicle is better suited to
tracking this type of data on a national scale. Child welfare agencies are already required to keep school
stability information as part of their case plans pursuant to Fostering Connections; capturing this data element
via AFCARS will encourage uniformity across states, which will result in more accurate data. In addition,
states should already have begun planning for how they may update their existing Statewide Automated Child
Welfare Information Systems (SACWIS) to comply with new Comprehensive Child Welfare Information
System requirements, including an emphasis on the importance of data elements and interoperability between
child welfare agencies and schools.

Although educational information was not part of AFCARS before the 2016 Final Rule, educational
information about school stability is already being collected by states under Fostering Connections and should
not create an unnecessary burden for child welfare professionals. Documenting whether children have moved
school placements and the reasons is required by the Fostering Connections Act as part of the child’s case plan.
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Consequently, reporting should not create an unnecessary burden, and will allow for better analysis of the
school stability-related challenges students in foster care face.

The education data elements included in the AFCARS 2016 Final Rule have already been open for extensive
public comment and debate. The Final Rule was the end result of identifying a finite number of basic education
data elements that will yield critical national level data. The new data collection requirements were thoughtfully
considered and seek to ensure child welfare agencies are gathering data on key child and family-related
outcomes to ensure safety, permanency, and well-being.

6. Inclusion of the Data Elements Related to LGBTQ Youth and Caregivers

Juvenile Law Center opposes the removal of data elements related to the sexual orientation and gender identity
and expression of youth in foster care as well as caregivers. We believe not collecting this data will negatively
impact the safety, permanency, and well-being of LGBTQ children who are over-represented in the child
welfare system, tend to experience poor treatment in the system, and to be placed in group settings.

Collecting data elements about sexual orientation and gender identify allow systems to better identify youth and
tailor services to their needs. We believe a well trained staff can collect this information with sensitivity, while
respecting the youth’s identify and confidentiality. Child welfare staff routinely must discuss and collect
sensitive and confidential information from youth and families with the goal of using that information to better
serve the family.

Juvenile Law Center advocates for the dignity of youth in the child welfare system, which includes affirming
youths’ gender identity, gender expression, and sexual orientation and working to end harmful disparities. We
believe ACF should maintain the data elements in the AFCARS Final Rule related to sexual orientation, gender
identity, and gender expression so that states and tribes can improve outcomes, identify and fund needed
resources, and reduce disparities experienced by LGBTQ children and youth in foster care. Eliminating this
national dataset would undermine the ability to track demographic trends and identify gaps in services and
would place LGBTQ youth and prospective parents at continued risk of harassment, discrimination, and harm.
We believe children and youth who we work with will be harmed by this action. This data set is needed for
states to fulfill their legal obligation to ensure the safety and well being of all youth in the child welfare system,
which includes LGBTQ youth who are over-represented in the child welfare system.

In order to identify and address these risks, the child welfare system must affirmatively collect information
about the sexual orientation and gender identity of the children in its custody. Failure to understand these
aspects of a child’s identity can lead to poor decisions that seriously undermine the child’s permanency, safety,
and well-being. When agencies know the characteristics and experiences of youth in out-of-home care, they are
able to analyze whether there are gaps in care and whether there are certain groups experiencing disparities. The
absence of administrative data on the national level will obscure the experiences of this vulnerable population
and will make it impossible to track whether the system is making improvements to address this significant
population of youth in out-of-home care. Collecting data from foster youth will help identify trends in types of
placements, rates of disruption, and other key findings. Eliminating data collection on LGBTQ youth also
eliminates the ability to measure efforts to reduce disparities and improve care and outcomes and places
LGBTQ children at great risk.

We believe that data should be collected on the sexual orientation of adoptive and foster parents and guardians
to respond to the need for family based settings for youth in foster care and to support the legal requirement for
permanency. There is a chronic shortage of foster homes in the United States. Efforts to recruit and retain all
qualified families—including LGBTQ families—should be a core part of an agency’s recruitment strategy.
Requiring sexual orientation data collection of foster and adoptive parents would encourage training that would
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lead LGBTQ parents to have more confidence that they would not be discriminated against and would lead to
broader efforts to recruit and utilize LGBTQ families. A national data set capturing information about
prospective LGBTQ parents would assist agencies in recruiting, training, and retaining an increased pool of
foster care providers who can meet the needs of children in foster care. In contrast, eliminating the collection of
this data will eliminate the benefits both for same-sex couples seeking to foster or adopt and for children who
are seeking permanent homes.

We also believe that AFCARS should include a gender identity question for youth and families. A recent study
found that “[y]outh who are transgender and/or gender-expansive often have a difficult time in child welfare
systems; violence enacted upon people who are LGBTQ is often not because they are “out” as LGBTQ, but
because service providers, caretakers, and peers are policing the youth’s gender behaviors.”!® Because of the
particular challenges faced by transgender foster youth, adding gender identity questions for both foster youth
and foster and adoptive parents and guardians will help states and tribes save costs by identifying affirming
placements and reducing placement instability.

The 2016 Final Rule already represents a “streamlining” of the original proposed rule (2015 NPRM and 2016
SNPRM) and the burdens identified by commenters were addressed in the Final Rule. States and tribal entities
and other stakeholders have had numerous opportunities to provide public comments on AFCARS data
elements including in 2003, 2008, 2010, 2015, and 2016. The Final Rule data elements reflect those numerous
public comments, are not overly burdensome, and will provide nationwide information regarding children and
families whose existence and experiences have remained officially invisible. Any burden involved in
implementing new data elements is outweighed by the benefit of more informed state and federal policy
resulting in improved outcomes for some of the most marginalized children in the child welfare system.

Because AFCARS has not been updated since 1993, data elements added in the 2016 Final Rule reflect
significant advances in child welfare policy and practice and include statutorily required data from the
Preventing Sex Trafficking and Strengthening Families Act (P.L. 110-351) and changes in foster care services
and oversight in the Fostering Connections to Success and Increasing Adoptions Act of 2008 (P.L.110-351),
and the Child and Family Services Improvement and Innovation Act (P.L. 112-34). The burden on states of
implementing new data element collection will be reduced with the current development of the new
Comprehensive Child Welfare Information System (CCWIS), and many of the data elements will assist states in
implementing the recently passed Family First Prevention Services Act (“Family First,” P.L 115-123).

7. Inclusion of the ICWA Data Elements

We oppose eliminating collecting the data elements related to ICWA and believe that the failure to collect this
data compromising the well being of Native youth and the capacity of systems to adequately serve them. The
data in the 2016 Final Rule is vital to the federal government, Congress, states, and tribes to effectively address
the needs of American Indian and Alaska Native (AI/AN) children and families. Juvenile Law Center opposes
any streamlining, modification, or elimination of the AFCARS data pertaining to the Indian Child Welfare Act
(ICWA) for AI/AN children. AI/AN children have been overrepresented in state foster care systems for over
two decades, going back to the initial implementation of the AFCARS system.

Prior to the 2016 Final Rule, AFCARS only asked questions related to whether a child in state care and custody
was self-identified as AI/AN. This self-identification does not provide necessary information to understand
whether a child has a political relationship with a federally recognized tribe as a citizen of that tribe and whether

16 Robinson, Brandon Andrew “Child Welfare Systems and LGBTQ Youth Homelessness: Gender Segregation, Instability, and
Intersectionality.” CHILD WELFARE 96(2), 47-74 (2018).
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other federal law requirements under ICWA are being implemented, especially those related to the placement of
the child in substitute care and whether the child’s tribe was engaged in supporting the child and family. As a
result, AFCARS data has provided little help in understanding how to address chronic and persistent issues,
such as foster care disproportionality, that are barriers to the well-being of AI/AN children and families—issues
that not only affect the well-being of children, but also cost states and tribes considerable amounts of their finite
resources. The AFCARS data elements for AI/AN children in the 2016 Final Rule have incredible potential to
improve outcomes for this population and should be retained.

Collecting the data elements proposed would clearly help states meet their obligation to meet the safety, well-
being and permanency need of Native youth in the child welfare system. States, tribes, federal agencies, and
policymakers need better data for Native children and families to understand how to effectively address
persistent and long-term poor outcomes for Native children and families. While ACF is proposing to retain five
of the ICWA data elements from the 2016 Final Rule, the 2019 NPRM eliminates many of the data elements
that are needed to understand the unique issues that Native children experience related to poor outcomes in state
child welfare systems.

ACEF is in the best position to capture necessary data on Native children and families in state child welfare
systems and AFCARS is the only federal data system that has the ability to capture placement-related data.
Several of the ICWA data elements in the 2016 Final Rule proposed for elimination provide important
information that inform case planning and systems efforts to improve outcomes such as the following data
elements. They should be easily retrievable from any case file, are quantitative data that is easy to record, and
have important value.

Collecting this data is manageable and is likely to lead to cost savings. The 2016 supplemental notice of
proposed rulemaking and the 2016 Final Rule addressed issues related to burdens on states. They concluded that
there were burdens for states and were warranted given the lack of basic data for Native children and the
benefits for policy development, technical assistance and training, and programming. ACF and state estimates
of burden are based in part upon a misunderstanding of ICWA application. Only three of the ICWA data
elements from the 2016 Final Rule would need to be asked to every child in state custody. These are 1) Was
inquiry into whether the child is a member or eligible for membership within a federally-recognized tribe
conducted?, 2) Is the child a member or eligible for membership in a federally-recognized tribe and if so, which
tribe(s)?, and 3) Does ICWA apply? These questions are necessary to determine if ICWA applies while other
data elements in the 2016 Final Rule would only need to be asked if [ICWA does apply. Only nine states have
foster care or other out of home placement rates where ICWA applies over 4% of the total state foster care
population. In 41 states the rates are under 3% with 37 states under 1 percent. While some of ICWA’s
requirements involve court determinations, most of the actions required are based on state IV-E agencies’
efforts. Good case management practice requires child welfare agencies to document court findings in case
files, including those related to ICWA findings. A number of states have begun integrating the 2016 Final Rule
ICWA data elements and are finding the data to be very helpful in addressing ICWA implementation
challenges, policy development, and program management effectively.

Conclusion

For the reasons outlined above, Juvenile Law Center urges the U.S. Department of Health and Human Services,
ACYF, ACF, Children’s Bureau to retain all of the data elements in the 2016 AFCARS Final Rule, including
the data elements related to sibling connections, transition planning, juvenile justice involvement, health
assessment, education, LGBTQ children and families, and ICWA. We look forward to working with child
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welfare stakeholders to move forward with implementation of the Final Rule. Thank you for the opportunity to
comment.

Sincerely,

Jénnifér eﬁ@mfﬂer

Jennifer Pokempner, Esq.
Katherine Burdick, Esq.
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Commonwealth of Massachusetts
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Department of Children and Families
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Kathleen McHugh, Director
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330 C St. SW
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RE: 45 CFR Part 1355
Docket RIN: 0970-AC72

Dear Ms. McHugh:

Thank you for the opportunity to comment on the proposed AFCARS changes. Attached please find
effort and cost estimates and comments from the Massachusetts Department of Children and Families.

Sincerely,

Tomy Abraham
Director of Information Technology
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Massachusetts Department of Children and Families

AFCARS NPRM Comments — June 2019

Level of Searching for and gathering the 15851 hours (caseworker staff time)
Effort information required to be reported for the
Estimates — data elements
Recurring
Annual Entering the information into the system 15851 hours (caseworker staff time)
Efforts
Reporting the data to ACF 160 hours (IT staff time)
Developing and administering staff 1040 hours (administrators and analysts)
training, ongoing monitoring, and quality
assurance
Level of Analyzing policies, practice, and $89/hour * 1040 hours = $92,560 (planning and
Effort casework to determine and implement business analysis)
Estimates — modifications to capture and report data
One Time
Costs Systems changes (for example, contract $89/hour * 1560 hours = $138,840 (coding and

and staff costs to revise systems)

Development and design of new version
of extracts

testing)

S89/hour * 3660 hours = $325,740
(design, coding and testing)
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Topic Data Elements Citation Page Comment
‘As of Health, 1355.44(b)(10) Please clarify the use of ‘as of dates’ in several elements. There are some
date’ behavioral or elements which are to be reported as of the last day of the report period
mental health and other elements which are to be reported as of the earlier of the last
conditions day of the report period or the day of exit for a child exiting out-of-
Educational level 1355.44(b)(12) home-care prior to the end of the report period. Should the language
Pregnant or 1355.44(b)(13) for all of these elements be changed so that data is to be supplied for the
parenting earlier of the last day of the report period or the day of exit for a child
Special education | 1355.44(b)(14) exiting out-of-home care prior to the end of the report period?
Siblings in living 1355.44(b)(21)
arrangement
ICWA Child welfare 1355.44(b)(3) 16591 We agree with the need to cast a wide net to determine if a child is an
Data agency actionsto | 1355.44(b)(4)(i) American Indian and if an Indian child comes under ICWA protection and
Element | identify children 1355.44(b)(4)(ii) we agree that the revised items are the important ICWA elements.
S coming under 1355.44(b)(5)(i)
ICWA protection 1355.44(b)(5)(ii)
1355.44(b)(6)
Non- Health, behavioral | 1355.44(b)(10) 16592 It is not clear how collecting the value "previous condition" will help with
ICWA or mental health longitudinal analyses as it will not include the time period in which the
Data conditions. diagnosis applied. If the child is in placement over several reporting
Element periods, the presence of the value "existing condition" can be strung
together to determine if a condition pertains to the period in focus.
Non- Pregnant as of the 16593 Asking case workers to determine if each applicable child in placement is
ICWA end of the report 1355.44(b)(13)(b)(i) pregnant as of two specific dates each year is not reasonable. Itis a
Data period burdensome requirement for workers.
Element
Non- Prior adoption 16593 A child’s adoption prior to the current placement episode is currently
ICWA date 1355.44(b)(15)(i) recorded. Determining and recording the exact date of the adoption,
Data particularly those which occurred outside the United States could be a
Element time-consuming effort for case workers without any casework benefit.
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Topic Data Elements Citation Page Comment

Non- Prior adoption 1355.44(b)(15)(ii) 16593 Capturing whether a child’s prior adoption occurred outside the United

ICWA intercountry States is unnecessary record keeping and may not have any current

Data relevance since international adoption regulations change over time.

Element

Non- Prior guardianship | 1355.44(b)(16)(i) 16593 Data on children with a prior in-state guardianship is available. If a

ICWA and date 1355.44(b)(16)(ii) child’s prior guardianship occurred in another state, this would be

Data another unnecessary data collection burden for case workers.

Element

Non- Child financial and | 1355.44(b)(17) 16593 Collecting support information after a child has been returned home

ICWA medical assistance (even if in state custody) is not meaningful.

Data

Element

Non- Siblings 1355.44(b)(19) 16594 Sibling data is better captured as qualitative data due to the complexity

ICWA 1355.44(b)(20) and the possibility that a worker may not initially have access to

Data 1355.44(b)(21) complete information. Additionally, children and families may identify

Element persons as siblings who do not meet the definition listed in the proposed
rule which included only a brother or sister by a biological, legal or
marital connection, reducing the meaning of national data.

Non- Removal 1355.44(d)(2) 16594 Reducing the number of days from 45 to 30 for a transaction to be

ICWA transaction date 1355.44(g)(2) 16598 considered tardy puts excessive pressure on case workers.

Data Exit transaction

Element | date
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street S.W.

Washington, D.C. 20024
cbcomments@act.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and
Reporting System (AFCARS) System to remove questions relating to sexual orientation
(Apr. 19, 2019) [RIN 0970-AC72]

Dear Ms. McHugh:

Thank you for the opportunity to comment on the Notice of Proposed Rulemaking (NPRM) at 84
FR 16572 that proposes to eliminate data collection on sexual orientation for LGBTQ youth and
prospective parents in the Adoption and Foster Care Analysis and Reporting System (AFCARS).

The collection of LGBTQ data from foster youth and adoptive families is critical to help identify
trends in types of placements, rate of disruptions and the number of foster placements within
LGBTQ families that will translate into permanent adoptive placements, and the data will inform
federal law, policy and funding determinations. Eliminating this national dataset will undermine
the ability to track demographic trends and identify gaps in services and will place LGBTQ
youth and prospective parents at continued risk of harassment and discrimination. We urge you
to retain the questions on sexual orientation for foster youth, parents, and guardians. We also
urge you to add gender identity questions for foster youth, parents and guardians to the Adoption
and Foster Care Analysis and Reporting System (AFCARS).

The Trevor Project is the world’s largest suicide prevention and crisis intervention organization
for LGBTQ (lesbian, gay, bisexual, transgender, queer, and questioning) young people.

The Trevor Project seeks to protect LGBTQ youth. This is made much more challenging when
we are denied data helping us to know where they are, how many there are, and what their needs
are. By eliminating this dataset, it will be impossible to accurately represent how many LGBTQ
youth are in the adoption and foster care systems, and thus to track their experiences or
appropriately address their needs. LGB youth are 4 times more likely to seriously consider
suicide than their straight counterparts, and are at the same elevated risk to have a suicide plan.
An estimated 40% percent of the homeless youth population identifies as LGBTQ, meaning a
significant portion of the homeless youth population is at an elevated risk to attempt suicide,
even without taking into account documented evidence that LGBTQ youth experience significant
discrimination and other negative outcomes from the child welfare system.

The proposed rulemaking justifies the removal of these questions on the basis that because of

past trauma or discrimination, youth may contraindicate or falsely report their sexual orientation
or gender identity. We refute this. There is no data suggesting that LGBTQ youth would not
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accurately report their identity when asked, so long as they are properly assured that such data
would be kept confidential (as is required). Moreover, to the extent that LGBTQ youth would be
tempted to misreport because of their experience of discrimination on the basis of sexual
orientation or gender identity, that only speaks to the greater need for exactly the policies this
data would enable. To reduce the potential for contraindications, proper training for social and
case workers is required, and precautions must be taken, and also explained to said youth, to
ensure information privacy. Removing these questions would make it impossible to accurately
track the number of LGBTQ youth. That it turn makes it more difficult to allocate resources and
time appropriately to help those youth in times of crisis. The AFCARS is among the most direct
and reliable ways to collect this information.

The Exclusion of Data Elements Related to Foster Youth Sexual Orientation and Gender
Identity and Expression Would Negatively Impact the Safety, Permanency, and Well-being of
LGBTQ Children

The lack of federal data related to the number and unique needs of LGBTQ youth in foster care
is deeply troubling in light of the fact that LGBTQ youth are disproportionately represented in
out-of-home care. This data is critical to understanding how LGBTQ youth experience the child
welfare system and how states can best serve them.

Guidance from the Health and Human Services Administration on Children, Youth and Families
agency (ACF) in 2011 confirmed and reiterated that “the fundamental belief that every child and
youth who is unable to live with his or her parents is entitled to safe, loving and affirming foster
care placement, irrespective of the young person’s sexual orientation, gender identity or gender
expression.”! ACF further stated that LGBTQ youth in foster care are overrepresented and in the
population of youth experiencing homelessness.? A federally-funded study from 2013 of Los
Angeles county’s foster care system similarly found that nearly 20% of youth identified as
LGBTQ -- almost twice the percentage of LGBTQ youth estimated to be living outside of foster
care.’

In addition to showing that LGBTQ youth are disproportionately represented in the system, the
study also found that LGBTQ youth are over twice as likely to report being treated poorly by the
foster care system.* LGBTQ foster youth also suffer worse outcomes in foster care than non-
LGBTQ youth, such as multiple placements, longer stays in residential care, and greater rates of
hospitalization for emotional reasons, homelessness, and criminal justice involvement. These
findings are consistent with the growing body of research demonstrating that LGBTQ youth
suffer from a range of health and mental health disparities associated with family rejection,

! Administration for Children and Families, ACYF-CB-IM-11-03, Lesbian, Gay, Bisexual, Transgender and
Questioning Youth in Foster Care (April 6, 2011), https://www.acf.hhs.gov/sites/default/files/cb/im1103.pdf
[hereinafter “ACYF-CB-IM-11-03"]. .

2 1d.

3 Bianca D.M. Wilson et al., New Report: Sexual and Gender Minority Youth in Foster Care, WILLIAMS INST., at 6
(Aug. 2014), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LAFYS report_final-aug-2014.pdf
[hereinafter “Sexual and Gender Minority Youth™].

4 ACYF-CB-IM-11-03, supra note 1 (12.9% of LGBTQ youth report being treated poorly compared to 5.8% of non-
LGBTQ youth).
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school bullying, and societal stigma and discrimination.’ In fact, family rejection is one of the
most commonly cited reason for LGBTQ youth entering out-of-home care.®

In order to identify and address these risks, the child welfare system must affirmatively collect
information about the sexual orientation and gender identity of the children in its custody.
Failure to understand these aspects of a child’s identity can lead to poor decisions that seriously
undermine the child’s permanency, safety, and well-being. When agencies know the
characteristics and experiences of youth in out-of-home care, they are able to analyze whether
there are gaps in care and whether there are certain groups experiencing disparities. Eliminating
questions related to sexual orientation and gender identity in AFCARS keeps invisible the
experiences of the LGBTQ community and leaves the Federal government blind to the unique
needs of the LGBTQ community. The absence of administrative data on the national level will
obscure the experiences of this vulnerable population and will make it impossible to track
whether the system is making improvements to address this significant population of youth in
out-of-home care. More data about the experiences and needs of LGBTQ youth is needed, not
less.

Having more longitudinal data will allow for a better for a better understanding of LGBTQ youth
experiences in care and will inform evidence-based policies and practices. Collecting data from
foster youth will help identify trends in types of placements, rates of disruption, and other key
findings. Eliminating data collection on LGBTQ youth also eliminated the ability to measure
efforts to reduce disparities and improve care and outcomes and places LGBTQ children at great
risk.

The sexual orientation and gender identity and expression data elements of foster youth can
be administered effectively, and agencies should provide training and resources to states and
tribes to do so.

The NPRM justifies the erasure of sexual orientation data collection of LGBTQ youth upon an
unsubstantiated conclusion—unsupported by empirical evidence—that the collected data would
be inaccurate and that the data could lead to breaches of confidentiality because a case worker
would be gathering the information.’

The child welfare profession has acknowledged the importance of collecting sexual orientation and
gender identity and expression (SOGIE) information about children, along with other critical
information about the child’s circumstances, in order to tailor an individualized case plan. In 2013,
the Center for the Study of Social Policy, Legal Services for Children, the National Center for
Lesbian Rights, and Family Builders by Adoption issued a set of professional guidelines addressing

3 Sexual and Gender Minority Youth, at 11 (“LGB young adults who reported higher levels of family rejection
during adolescence were 8.4 times more likely to report having attempted suicide, 5.9 times more likely to report
high levels of depression, 3.4 times more likely to use illegal drugs, and 3.4 times more likely to report having
engaged in unprotected sexual intercourse, compared to their peers who reported no to low levels of family
rejection.”) (citing Caitlyn Ryan, David Huebner, Rafael M. Diaz, & Jorge Sanchez, Family Rejection as a
Predictor of Negative Health Outcomes in White and Latino Lesbian, Gay, and Bisexual Young Adults, 123
PEDIATRICS 346 (2009)).

% Shannan Wilber et al., CWLA Best Practice Guidelines for Serving Youth in Out-of-Home Care, CHILD WELFARE
LEAGUE OF AMERICA, 4 (2006), http://www.nclrights.org/wp-content/uploads/2013/07/bestpracticeslgbtyouth.pdf.

745 C.F.R. § 1355 (2019) 16576
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all aspects of managing SOGIE information in child welfare systems.® The guidelines address the
need to collect SOGIE information in order to develop case plans and track outcomes in individual
cases, and to engage in agency planning and assessment.

As a means of assessing risk and tracking disparities and outcomes, many public agencies already
collect SOGIE information on youth without experiencing the speculative harms cited in the NPRM.
Sexual orientation questions have been included on school-based surveys of adolescents for
decades through versions of the current Youth Risk Behavior Surveillance Survey distributed by
the Center for Disease Control, and sexual orientation and gender identity and expression
(SOGIE) information is collected by many health care providers. Researchers have surveyed
LGBTQ youth in the juvenile justice system, significantly increasing the profession’s
understanding of the disproportionate numbers of LGBTQ youth in detention, as well as
differences in offense and detention patterns.® The regulations promulgated under the Prison
Rape Elimination Act (PREA) require youth and adult correctional officers to collect SOGIE
information as part of their initial screening process to identify inmates who may be vulnerable
to sexual assault.!® More and more state and local child welfare and juvenile justice agencies, as
well has providers serving youth experiencing homelessness, have developed policies requiring
the collection of SOGIE data.

In addition, child welfare agencies are comfortable and competent in collecting, holding and
managing sensitive information. Case workers collect data about information that is highly
personal, private and confidential, such as sexual abuse backgrounds, mental health diagnoses
and medications. Sexual orientation and gender identity questions should not be handled any
differently from the sort of sensitive information case workers have been collecting and
managing for decades. Information in state and tribal systems, like all personal information, is
protected by confidentiality requirements.

The child welfare profession has acknowledged the importance of collecting SOGIE information
about children in order to tailor an individualized case plan. Indeed, the NPRM confirms that
states agree that knowing this data about children and families they work with would help in
assisting families, but falls back upon the position that there is no statutory requirement that it be
reported to an administrative data set.!! However, the law clearly does not prohibit the collection
of this data and, in fact, Congress enacted statutes requiring the Children’s Bureau to add data
elements to AFCARS and agencies have an obligation that the national data set be
comprehensive. '

8 Shannan Wilber, Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and
Expression of Children in Child Welfare Systems, FAMILY BUILDERS BY ADOPTION (2013),
http://cssr.berkeley.edu/cwscmsreports/documents/Information%20Guidelines%20P4.pdf.

? Angela Irvine, “We’ve Had Three of Them”: Addressing the Invisibility of Lesbian, Gay, Bisexual and Gender
Non-Conforming Youths in the Juvenile Justice System, 19 COLUM. J. OF GENDER & L. 675 (2012).

10 National Standards to Prevent, Detect and Respond to Rape, 28 CFR § 115 (2012).

116577

12 See Fostering Connections to Success and Increasing Adoptions Act (public Law 110-351, 2008) and the
Preventing Sex Trafficking and Strengthening Families Act (Public Law 113-183, 2014); See 42 U.S.C.A. § 679(d)
of the Social Security Act.
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Agencies Should Retain the Sexual Orientation Question for Adoptive and Foster Parents and
Guardians

There is a chronic shortage of foster homes in the United States. Efforts to recruit and retain all
qualified families—including LGBTQ families—should be a core part of an agency’s
recruitment strategy. The LGBTQ community continues to serve as an untapped resource for
finding permanent families for children and youth in foster care, and obtaining key data on this
population is an essential part of broadening the number of prospective families available for the
large number of children seeking stable families.

Increasing numbers of LGBTQ adults are interested in and actively creating their families
through foster care and adoption. A 2001 national survey found that almost two million LGBTQ
adults expressed interest in adopting children.'® According to a 2007 study, GLB foster parents
are raising six percent of foster children in the United States.'* A 2018 study from the Williams
Institute found that same-sex couples are seven times more likely to be raising foster and
adoptive children than different-sex couples.!® Yet fear of discrimination causes many
prospective LGBTQ parents to turn away from foster and adoption agencies. Many LGBTQ
parents express uncertainty about their ability to find an agency that would welcome them as
parents. And for good reason -- a 2011 national survey of 158 gay and lesbian adoptive parents,
nearly half of respondents reported experiencing bias or discrimination from a child welfare
worker or birth family member during the adoption process. '°

Requiring sexual orientation data collection of foster and adoptive parents would encourage
training that would lead LGBTQ parents to have more confidence that they would not be
discriminated against and would lead to broader efforts to recruit and utilize LGBTQ families,
ensuring a more thorough matching and placement process that would provide the greatest
chance for success and permanency.

Almost 40 years of research has demonstrated that children raised by same-sex couples are as
healthy and psychologically sound as children raised by heterosexual parents.!” Tracking the
data of these prospective parents will promote routine discussions between prospective foster

1345 CFR. § 1355 (2016), available at https://www.gpo.gov/fdsys/pkg/FR-2016-12-14/pdf/2016-29366.pdf

14 https://www.urban.org/sites/default/files/publication/46401/411437-Adoption-and-Foster-Care-by-Lesbian-and-
Gay-Parents-in-the-United-States.PDF

15 Shoshana K. Goldberg & Kerith J. Conron, How Many Same-Sex couples are Raising Children?, WILLIAMS INST.
(July 2018), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Parenting-Among-Same-Sex-Couples.pdf.

16 David M. Brodzinsky & Evan B. Donaldson, Expanding Resources for Children III: Research-Based Best
Practice in Adoption by Gays and Lesbians, EVAN B. DONALDSON ADOPTION INSTITUTE (2011),
https://www.adoptioninstitute.org/wp-content/uploads/2013/12/2011_10_Expanding_Resources_BestPractices.pdf.

17 See Alicia Crowl et al, A Meta-Analysis of Developmental Outcomes for Children of Same-Sex and Heterosexual
Parents, JOURNAL OF GLBT FAMILY STUDIES (Jan. 9, 2007), available at
https://www.tandfonline.com/doi/abs/10.1080/15504280802177615 (“extensive data available from more than 30
years of research reveal that children raised by gay and lesbian parents have demonstrated resilience with regard to
social, psychological, and sexual health despite economic and legal disparities and social stigma.”); Ellen C. Perrin,
Benjamin S. Siegel, Promoting the Well-Being of Children Whose Parents are Gay or Lesbian, AMERICAN
ACADEMY OF PEDIATRICS (Apr. 2013), available at https://pediatrics.aappublications.org/content/131/4/e1374.
(“Analyses revealed statistically significant effect size differences between groups for one of the six outcomes:
parent-child relationship. Results confirm previous studies in this current body of literature, suggesting that children
raised by same-sex parents fare equally well to children raised by heterosexual parents.”)
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parents and title IV-E agencies, normalize conversations about sexual orientation and signal
increased acceptance of LGBTQ caregivers. A national data set capturing information about
prospective LGBTQ parents would assist agencies in recruiting, training, and retaining an
increased pool of foster care providers who can meet the needs of children in foster care.

In contrast, eliminating the collection of this data will eliminate the benefits both for same-sex
couples seeking to foster or adopt and for children who are seeking permanent homes.

The Children’s Bureau Should Add Gender Identity Questions for Foster Youth and Foster
and Adoptive Parents and Guardians Because this Information is Important and it is Efficient
to Collect this Information Along with Current Data Elements.

A recent study found that “[y]outh who are transgender and/or gender-expansive often have a
difficult time in child welfare systems; violence enacted upon people who are LGBTQ is often
not because they are “out” as LGBTQ, but because service providers, caretakers, and peers are
policing the youth’s gender behaviors.”'® Because of the particular challenges faced by
transgender foster youth, adding gender identity questions for both foster youth and foster and
adoptive parents and guardians will help states and tribes save costs by identifying affirming
placements and reducing placement instability.

Collecting gender identity data as well as sexual orientation data will help states and tribes
develop streamlined comprehensive services with no gaps. Collecting gender identity data will
be especially useful as new programs are developed with Family First funding, and Title IV-E
agencies will benefit from and save money by adding these data elements now in conjunction
with the new Comprehensive Child Welfare Information System (CCWIS).

The Data Elements in the Final Rule are Not Overly Burdensome and Have Already Been
Streamlined through Numerous Comment Periods

When the Department of Health and Human Services released the proposed rule in 2016, the rule
went through an extensive notice and comment period, during which, the burden of all data
elements were discussed and addressed by scores of researchers, advocates, and child welfare
and social service experts. The rule considered and dismissed the purported reasons given in the
2019 NRPM for eliminating this data. We recommend that the data elements in the Final Rule be
retained and not further streamlined.

The 2016 Final Rule already represents a "streamlining" of the original proposed rule (2015
NPRM and 2016 SNPRM) and the burdens identified by commenters were addressed in the Final
Rule. In fact, states and tribal entities and other stakeholders have had numerous opportunities to
provide public comments on AFCARS data elements including in 2003, 2008, 2010, 2015, and
2016. The Final Rule data elements reflect those numerous public comments, are not overly

18 Robinson, Brandon Andrew “Child Welfare Systems and LGBTQ Youth Homelessness: Gender Segregation,
Instability, and Intersectionality.” CHILD WELFARE 96(2), 47-74 (2018). Robinson further states that “mental health
treatments and other behavior modifications may be used against youth who are transgender and gender-expansive
as a way to try to modify their gender expression (Mallon & DeCrescenzo, 2006; Marksamer, 2011). Youth of color
who are transgender and gender expansive face compounding stressors and experiences of discrimination within
child welfare systems, whereby racism and racial profiling can shape how some youth’s behaviors, including their
gender behaviors, are monitored and disciplined (Mallon & DeCrescenzo, 2006).”
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burdensome, and will provide nationwide information regarding children and families whose
existence and experiences have remained officially invisible. Any burden involved in
implementing new data elements is outweighed by the benefit of more informed state and federal
policy resulting in improved outcomes for some of the most marginalized children in the child
welfare system. Reducing instability and achieving permanency for LGBTQ children through
placement with affirming, supportive families and providing needed supportive services could
also provide cost savings. A recent Center for American Progress estimate indicates that a child
adopted from foster care costs the state only 25% per year as much as a child who remains in
foster care, amounting to a $29,000 cost savings per year. '

Because AFCARS has not been updated since 1993, data elements added in the 2016 Final Rule
reflect significant advances in child welfare policy and practice and include statutorily required
data from the Preventing Sex Trafficking and Strengthening Families Act (P.L. 110-351) and
changes in foster care services and oversight in the Fostering Connections to Success and
Increasing Adoptions Act of 2008 (P.L.110-351), and the Child and Family Services
Improvement and Innovation Act (P.L. 112-34). The burden on states of implementing new data
element collection will be reduced with the current development of the new Comprehensive
Child Welfare Information System (CCWIS), and many of the data elements will assist states in
implementing the recently passed Family First Prevention Services Act (“Family First,” P.L 115-
123).

Conclusion

For these reasons, we strongly oppose the elimination of the collection of sexual orientation
information for youth and adults, and we urge ACF and HHS to add gender identity data points
for foster youth, parents, and guardians. Without the data in the 2016 AFCARS Final Rule there
is no national data on LGBTQ foster youth or prospective parents to measure and improve
outcomes for LGBTQ foster youth and families. We welcome the opportunity to work with ACF
to assist the implementation of these important reforms.

Sincerely,

Sam Brinton

Head of Advocacy
The Trevor Project

19 Frank J. Bewkes et al, Welcoming All Families: Discrimination Against LGBTQ Foster and Adoptive Parents
Hurts Children, CENTER FOR AMERICAN PROGRESS (Nov. 20, 2018),
https://www.americanprogress.org/issues/lgbt/reports/2018/11/20/461199/welcoming-all-families/.
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June 17, 2019

VIA E-MAIL SUBMISSION
CBComments@acf.hhs.gov

Ms. Kathleen McHugh, Director

Policy Division

Administration for Children and Families

United States Department of Health and Human Services
330 C Street, SW

Washington, D.C. 20024

Re: Children’s Bureau; Administration on Children, Youth and Families;
Administration for Children and Families; Notice of Proposed
Rulemaking; Adoption and Foster Care Analysis Reporting System 2016
Final Rule; RIN 0970-AC72.

Dear Ms. McHugh:

The Cherokee Nation (“Nation”) appreciates this opportunity to comment on the
proposed rule changes regarding the final Adoption and Foster Care Analysis Reporting System
(“AFCARS”) rule promulgated on December 14, 2016. 81 Fed. Reg. 90,524 (Dec. 14, 2016)
(“Final Rule”). Most of the Final Rule became effective on January 17, 2017, but agencies were
given two fiscal years to comply. Id. at 90,524 & 90,529. However, since April 2016 the
Administration for Children and Families (“ACF”) has sought not only to delay implementation
of the Final Rule, but twice engaged (2017 and 2018) in the collection of public comments with
the apparent goal of limiting the Final Rule’s collection of certain data. Indeed, ACF now
proposes to limit the collection of data that agencies must collect relating to compliance with the
Indian Child Welfare Act (“ICWA), 25 U.S.C. §§ 1901-1963. 84 Fed. Reg. 16572 (Apr. 19,
2019). As discussed below, the Nation opposes the proposed changes to the ICWA-related data
that were originally included in the Final Rule.

The Nation is pleased that ACF is proposing to retain the 2016 AFCARS Final Rule data
elements that ask whether the state inquired as to whether the child is Indian, the child and
parent’s tribal affiliation, and whether the state notified the tribe of court proceedings. However,
ACF is proposing to eliminate most of the other data elements for Indian children from the 2016
Final Rule. Elimination of many of the ICWA data elements goes beyond streamlining and
undermines tribes, states, and federal policymakers’ ability to understand whether and how
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ICWA is being implemented nationwide and in individual states. This is because the only data
elements being retained primarily go to whether ICWA applied in a case and if the tribe was
notified. All the data elements that allow policymakers to determine whether ICWA was
followed throughout a case when it did apply are being proposed for deletion. This will not aid
in any quantitative understanding of how states are serving Indian children and families in a
manner consistent with ICWA. As such, ACF will continue to be guessing at whether states are
implementing ICWA properly.

It appears that ACF determined that the estimated increase in time and costs that it would
take to report on ICWA outweighed retaining most of the ICWA related data elements. See id.
(200-25,000 hours to accomplish ICWA tasks due to an asserted need to modify policy, rules,
case management systems and search, obtain and enter the information into records systems).
ACEF itself acknowledged that while states desired streamlining the AFCARS data, “they also
expressed that the 2016 final rule was a considerable improvement to the current AFCARS, will
improve data reporting, and provide national information on a number of new topics, including
ICWA, health needs, and permanency. States recognized that more comprehensive data allows
them to better understand the children and families they serve.” 84 Fed. Reg. at 16573. The
wholesale removal of most of the ICWA data elements contained in the Final Rule is not
streamlining (or as ACF suggests even removing duplications), nor can it be reasonably justified
as such.

Removing ICWA data elements merely because they may require additional time,
training and reporting is not only arbitrary and capricious, but particularly concerning given that
ICWA is a federal statute that all states must follow and implement. Thus, irrespective of
whether states currently have rules, policies or systems to record ICWA related information,
ICWA must be followed and adhered to in all cases involving an Indian child. It is also
important to keep in mind that compliance with ICWA, which provides for minimum standards
that are different than state law standards, will likely require additional time to investigate and/or
meet. This is not a product of having AFCARS ICWA data elements, but meeting the statutory
requirements of federal law. It is therefore difficult to understand how reporting on the
substantive requirements of ICWA that apply throughout a case with an Indian child
significantly adds to the burden posed on states. To the extent that states will have to modify or
expand their electronic reporting systems, it also seems to be cost-effective to have states make
these adjustments now when those systems must be adjusted or expanded anyway to account for
the new data elements that the proposed rule seeks to retain.

Retaining more of the ICWA data elements in AFCARS can aid states in ensuring that
steps are taken consistent with federal law where there may not otherwise be existing guidance.
This includes the requirement under Title IV-B that requires states to consult with tribes on the
implementation of ICWA, which ACF is responsible for providing oversight on. 42 U.S.C. §
622(b)(9). Moreover, at least 15 states have enacted their own statutes, regulations and rules
governing state court proceedings incorporating the requirements of ICWA. See Brief of Amici
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States, Brackeen v. Zinke, Case No. 18-11479, at 3-4 (5th Cir. filed Jan. 14, 2019).1 So reporting
in these states should be relatively easily. The proposed rule also fails to recognize that in other
states, the increase in time and resources necessary to report on additional ICWA data elements
will subside over time for at least two reasons. First, once systems are updated to reflect the new
data elements and states become more familiar with the requirements, reporting time will be
reduced. Second, in states where there is a low population of Indian children, those states will
not have to spend much time answering the ICWA data elements beyond initially determining
whether a child is an Indian child. For example, ACF mentioned that “four states reported that
their out-of-home care populations were well under one percent (1%).” 84 Fed. Reg. at 16574.
In those states the more detailed ICWA data elements will not be applicable. At the same time,
however, it is important that ICWA is being applied in the limited instances where an Indian
child is in out-of-home care in those states. To that end, more detailed AFCARS data regarding
ICWA implementation will allow for a better understanding of when and how ICWA is being
applied in states with low Indian children populations in out-of-home care (as well as states with
high Indian children populations).

Indeed, ICWA was enacted because Congress found that “an alarmingly high percentage
of Indian families are broken up by the removal, often unwarranted of their children . . . and that
an alarmingly high percentage of such children are placed in non-Indian foster and adoptive
homes and institutions.” 25 U.S.C. § 1901(4). Since ICWA’s enactment over 40 years ago, our
children have continued to be represented disproportionally in state foster and adoptive
proceedings across the country. And our families still experience biased treatment in state child
welfare systems. Without consistent and reliable data relating to ICWA’s implementation it will
be nearly impossible to address these serious problems.

In addition to the data elements proposed to be retained, we strongly suggest that, at a
minimum, you add back the following streamlined ICWA data elements (rather than eliminating
them in their entirety):

* Require reporting of the date the court determined ICWA applied.

» If the case involves an Indian child, ask whether a request for transfer the case to the
tribal court made (yes or no); and if so, was the request granted (yes or no). If the
request was not granted, include a drop-down box with the following choices: (1)
either parent objected (2) tribal court declined transfer (3) state court found good
cause not to transfer; or (4) other choices not applicable.

* Add to the new foster care questions already being proposed, a question that applies
to Indian children in foster care and whether ICWA’s placement preferences were
met (yes or no). If no, provide a follow-up question that provides the following
choices (1) the court found good cause to deviate from the placement preferences; (2)

! Found at: https://turtletalk.files.wordpress.com/2019/01/stateamicusbrief.pdf.
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followed tribe’s placement preferences;” or (3) placement consistent with parent or
Indian child preference.’ If yes, provide a drop-down box that specifies which
placement preference was applied.”

* Add to the new elements already being proposed that require reporting of whether
termination of parental rights was voluntary or involuntary, a question that applies to
Indian children, which asks whether there was a court finding that active efforts were
made prior to the involuntary termination of parental rights (yes or no).

* Add to the new adoptive placement questions already being proposed, a question that
applies to Indian children, which asks whether ICWA’s adoptive placement
preferences were met (yes and no). If no, provide a follow-up question that provides
the following choices (1) the court found good cause to deviate from the placement
preferences; (2) followed tribe’s placement preferences;’ or (3) placement consistent
with parent or Indian child preference.® If yes, provide a drop-down box that
specifies which preference was applied.’

* Ask whether, in involuntary proceedings, the required ICWA notices to the Indian
tribe(s), parent(s) and/or Indian custodian was sent within statutory timeline (yes or
no).

The above-mentioned data elements are core minimum standards mandated by Congress
to be applied in cases where ICWA applies. These are all quantitative data elements and should
appear in any well-maintained case file. In fact, when ICWA applies, states regularly report on
each of these issues to the court and court determinations are readily available and easy to
include in a case file. These additional data elements shouldn’t overly burden state child welfare
systems. This is particularly true in the vast majority of states where Indian children do not
make up a large percentage of children in out-of-home care. Because, as noted above, once it is
established that a child is not an Indian child under ICWA, which is only one data element, no
other data elements have to be completed.

% See 25 U.S.C. § 1915(c).

Id.

*ICWA’s foster care placement preferences are as follows: (1) member of the Indian child’s
extended family; (2) a foster home licensed, approved or specified by the Indian child’s tribe; (3)
an Indian foster home licensed or approved by an authorized non-Indian authority; or (4) an
institution for children approved by an Indian tribe or operated by an Indian organization which
has a program suitable to meet the Indian child’s needs. 25 U.S.C. § 1915(b).

> See 25 U.S.C. § 1915(c).

°Id.

"ICWA’s adoptive care placement preferences are as follows: (1) a member of the child’s
extended family; (2) other members of the Indian child’s tribe; or (3) other Indian families.
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In sum, the proposed rule should include additional ICWA data elements in order to close
the gap on much needed data relating to national implementation and compliance with ICWA.
Stronger information will lead to better practice, and ultimately greater compliance with this
critical law. With this data federal, state and tribal governments can better understand not only
the number of Indian children in out-of-home care, but whether these children are receiving
ICWA'’s protections. By understanding how and when ICWA is utilized, appropriate steps can
be taken to reduce disproportionality and to achieve greater permanence for Indian children, their
families and tribes.

If you have any questions or require further information, please contact our Director of
Government Relations, Kimberly Teehee at Kim-Teehee@cherokee.org or (202) 615-9505.

Sincerely,

Bill John Baker,
Cherokee Nation Principal Chief
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General Comment

RE: Proposed rule on streamlining the Adoption and Foster Care Analysis and Reporting System (AFCARS)
data elements [Docket # ACF-2018-0003 / Docket RIN: 0970-AC72]

Dear Ms. McHugh:

| urge you to retain the Juvenile Justice Involvement data element in the 2016 Final Rule. (Seethelist of data
elements to be removed at https:.//www.federalregister.gov/d/2019-07827/p-75.)

Perhaps there are existing justifications (e.g. Congressional reporting & budgeting), but | also submit that future-
proofing is alegitimate justification for this element. Given the major state-level statutory and policy changes
over the past 5 yearsin juvenile justice linked to the larger criminal justice reform momentum, | think itis
inevitable that AFCARS will be the best vehicle for identifying dual-system youth in the very near future. Once
dual-system youth episodes are identified, other data sources can then be used to gather detailed information, but
without the AFCARS Juvenile Justice Involvement data element we have no starting points.

Sincerely,
Andrew Barclay
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW

Washington, DC 20024
CBComments@acf.hhs.gov

Re: Response to Request for Public Comments on Elements of AFCARS 2016 Final Rule
Dear Ms. McHugh,

The Childrens Advocacy Institute (CAl) appreciates the opportunity to comment on the Proposed Rulemaking
amending the Adoption and Foster Care Analysis Reporting System (AFCARS), as set forth in the Notice of
Proposed Rulemaking published in the Federal Register on April 19, 2019 (84 Fed. Reg 16572).

CAl, founded at the University of San Diego School of Law in 1989, is one of the nations premiere academic,
research, and advocacy organizations working to improve the lives of al children and youth, with special
emphasis on reforming the child protection and foster care systems and improving outcomes for youth aging out
of foster care. Conducted through offices in San Diego, Sacramento, and Washington, D.C., CAlsresearch and
advocacy component leverages change for children and youth at the federal and state levels through impact
litigation, regulatory and legidlative advocacy, and public education, while CAls academic component trains law
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students to be effective child advocates throughout their legal careers.

CAI opposes the proposed changes set forth in the Notice. Professionals working within the child welfare system
aswell as policymakers charged with developing and overseeing policies and appropriating funds to carry them
out rely on AFCARS data to inform their work and guide their decisionmaking. The proposed elimination of data
points will deprive these individuals of critical information and thwart efforts to engage in robust and meaningful
oversight. As stated in the submitted comments of The Hon. Ron Wyden, dated June 17, 2019, the proposed
changes would further shield our view of who in the foster care system isin need of Congressional attention and
which resources and programs would ensure the best interests of these vulnerable children. The need to provide
professionals and policymakers with comprehensive data about the health, safety, and well-being of these
children justifies any alleged burden on those responsible for reporting it.

Further, CAl opposes any attempt to delay implementation of the 2016 Final Rule. We adamantly urge you to
continue moving forward with implementation of the Final Rule without further change or delay.

Sincerely,

ROBERT C. FELLMETH

Price Professor of Public Interest Law, University of San Diego School of Law
Executive Director, Childrens Advocacy Institute

Attachments

Children's Advocacy Institute AFCARS _Comments
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Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Directort, Policy Division

330 C Street SW

Washington, DC 20024
CBComments@acf.hhs.gov

June 18, 2019

Re: Response to Request for Public Comments on Elements of AFCARS 2016 Final Rule
Dear Ms. McHugh,

The Children’s Advocacy Institute (CAI) appreciates the opportunity to comment on the Proposed Rulemaking
amending the Adoption and Foster Care Analysis Reporting System (AFCARS), as set forth in the Notice of
Proposed Rulemaking published in the Federal Register on April 19, 2019 (84 Fed. Reg 16572).

CAlI, founded at the University of San Diego School of Law in 1989, is one of the nation’s premiere academic,
research, and advocacy organizations working to improve the lives of all children and youth, with special
emphasis on reforming the child protection and foster care systems and improving outcomes for youth aging
out of foster care. Conducted through offices in San Diego, Sacramento, and Washington, D.C., CAI’s research
and advocacy component leverages change for children and youth at the federal and state levels through impact
litigation, regulatory and legislative advocacy, and public education, while CAI’s academic component trains
law students to be effective child advocates throughout their legal careers.

CAI opposes the proposed changes set forth in the Notice. Professionals working within the child welfare
system — as well as policymakers charged with developing and overseeing policies and appropriating funds to
carry them out — rely on AFCARS data to inform their work and guide their decisionmaking. The proposed
elimination of data points will deprive these individuals of critical information and thwart efforts to engage in
robust and meaningful oversight. As stated in the submitted comments of The Hon. Ron Wyden, dated June
17, 2019, the proposed changes would “further shield our view of who in the foster care system is in need of
Congressional attention and which resources and programs would ensure the best interests of these vulnerable
children.” The need to provide professionals and policymakers with comprehensive data about the health,
safety, and well-being of these children justifies any alleged burden on those responsible for reporting it.

Further, CAI opposes any attempt to delay implementation of the 2016 Final Rule. We adamantly urge you to
continue moving forward with implementation of the Final Rule without further change or delay.

Sincerely,
(o (. Fobhes
ROBERT C. FELLMETH

Price Professor of Public Interest Law, University of San Diego School of Law
Executive Director, Children’s Advocacy Institute
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General Comment

Please find the attached comments from the Ak-Chin Indian Community regarding the Administration for
Children and Families Notice of Proposed Rulemaking, RIN No. 0970- AC72.

Attachments

Ak-Chin Indian Community
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW,

Washington, DC, 20024
cbcomments@acf.hhs.gov

Re: Notice for Proposed Rulemaking amending the Adoption and Foster Care Analysis
and Reporting System (AFCARS)
(Apr. 19, 2019) [RIN 0970-AC72]

Dear Ms. McHugh:

FosterClub, the national network for young people in foster care, is pleased to provide
comments on decisions related to the proposed data removal in AFCARS.

If you would like to discuss further, please contact Celeste Bodner, FosterClub, 503-717-1552
or

celeste@fosterclub.com.

Thank you for the opportunity to submit.

Sincerely,

Celeste Bodner
Executive Director
celeste@fosterclub.com
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Comments from FosterClub on proposed rulemaking amending the Adoption and Foster
Care Analysis and Reporting System (AFCARS)

We are pleased that the Children’s Bureau is soliciting feedback on the Adoption and Foster
Care Analysis and Reporting System (AFCARS).

As an overarching message, we applaud ACF efforts to engage youth and alumni in shaping
what’s counted under federal data and hope that ACF will continue to engage young people in
elevating current needs, challenges and successes experienced by youth and alumni in order to
lead to better outcomes for children, youth and families served by the system.

The Bureau highlighted a concern for the burden of AFCARS data collection on states as a core
reason for eliminating several data elements from the December 2016 Proposed Final Rule.
While we recognize the value in reviewing data collected to ensure usefulness, we also know
that accountability can’t happen without data.

As young leaders from FosterClub discussed the proposed elimination of certain data elements,
youth felt the “burden” of data collection, as defined by the Children’s Bureau, ultimately
translates into the burden of recognizing the experiences, identities and support of children. We
strongly urge the Children’s Bureau to prioritize accountability, well-being, and visibility of
children and youth over consideration to the burden of data collection to jurisdictions.

It is important to track key data elements to ensure the foster care population is being
represented accurately and funding needs can be assessed and provided accordingly.
Recording this data gives child welfare agencies concrete evidence of the population they are
serving and can use these data elements to implement innovative change to issues surrounding
child welfare. We at FosterClub believe that listening to the voice of the people you serve results
in improvements. The child welfare system can’t serve that voice if you don’t track that voice.
Refusing to gather the most comprehensive data of the populations you serve does a disservice
to the youth, parents, and families you serve.

Based on the perspectives collected by our young leaders, and through input collected from the
FosterClub team, we are pleased to provide our recommendations regarding several data

element sets:

Transition Plan - Sections 1355.44(f)(8) and 1355.44(f)(9)

In the Notice of Proposed Rule-Making, two data elements included in the 2016 final rule
(whether or not transition planning has taken place and the date it took place) are proposed to
be eliminated. Challenges faced by transition age-youth are well-documented; for example: 56%
of foster youth have completed high school or GED at age 19, compared to 87% of the general
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population peers." In addition, “by age 21, young people who experienced foster care reported
significantly lower rates of high school completion and employment than all young people in the
general population.” Data relating to transitional planning is vital to keep track of to hold states
accountable to ensuring transitioning youth are provided the services that are needed.
Anecdotally, we hear from our young leaders that although it is federally required, they are not
receiving the transition planning.

“When exiting out of foster care at the age
of 18, | never received a transition plan. |
didn’t even know what it was. Now that |
know it is federally required, I'm

disappointed my state didn’t enforce this.”
— Kassidy, 2 years in Montana’s foster care system

Measuring whether or not a transition plan has been provided is the base level of measurement
for transition planning. While we hear from young people that transition plan effectiveness varies
from state to state and, even, caseworker to caseworker, reporting whether or not a transition
plan has been provided (as is required by federal law) will help to ensure the foster care
system’s compliance with young peoples’ hard-fought requirement that a transition plan be
developed prior to aging out of the system.

Recommendation: FosterClub strongly condemns removing data relating to transition planning
as states should be held accountable for ensuring youth receive transition plans prior to aging

out of foster care.

Juvenile Justice Involvement - Section 1355.44(f)(5)

It is critical to keep data elements relating to juvenile justice involvement. Foster youth are
disproportionately affected by the juvenile justice system. Among foster youth who have had five
or more placements, more than 90 percent will be involved in the juvenile justice system,
according to research by the Juvenile Law Center. The “foster care to prison” pipeline is
consequently negatively impacting our youth.

Members of the National Foster Care Youth & Alumni Council, a group administered by
FosterClub, have been exploring the experiences of crossover youth and how policies impact

' Transition-Age Youth in Foster Care in the U.S. Child Trends. August 29, 2017.

2 Fostering Youth Transitions: Using Data to Drive Policy & Practice. Annie E. Casey Foundation.
November 18, 2019.

HHS002811


https://www.childtrends.org/publications/transition-age-facts-unitedstates
https://www.aecf.org/resources/fostering-youth-transitions/#key-takeaway

Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 731 of 879

the experiences and outcomes of crossover youth. Council members believe that the barriers
faced by crossover youth are compounded by the barriers they faced while in the foster care
system, making this population especially at-risk for falling through the cracks. These barriers
stem from the lack of data shared between systems and the lack of data informing research and
literature on the experiences and outcomes of crossover youth. Council members created a poll
for crossover youth to explore the circumstances leading to a foster youth’s involvement in the
Juvenile Justice system, services available to foster youth after they crossover, and the support
they receive during and after their crossover experience.

Recommendation: FosterClub strongly condemns erasing data elements relating to juvenile
justice involvement, as it is critical the child welfare system have an understanding of how many
young people in foster care also have juvenile justice involvement.

“Once | entered the Juvenile Justice System,
| had an entirely new team of adults working
with me. They didn’t know anything about me
and it was a huge interruption to try and
adjust to the new system. It would have
helped to have the same judge, lawyer,
advocate, and adults through my crossover
experience.”

— Anonymous, Foster Care Alumni

Assessment & Date of Health Assessment - Sections 1355.44(b)(11)(ii) and 1355.44(b)(12)

FosterClub opposes the proposed removal of thee data elements, which record the date and
timeliness of a child’'s health assessment within AFCARS, This information is important for
assessing access to healthcare for children and youth in foster care have at the state and
national level.

This data element is an important aspect of measuring a state’s compliance with its Title IV-B
Health Oversight and Coordination Plan. FosterClub supports the inclusion of health
assessment dates in the 2016 final rule, which provides a baseline understanding of the health
of children entering the child welfare system. ACF needs this data to assess whether states are
complying with important federal requirements under the Title IV-B program.

Collecting and monitoring this data element will help states identify and respond to the needs of
young people in ways that will assist them in implementing the FFPSA because meeting the
trauma and any special medical needs will be crucial to delivering effective prevention services
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and developing a service array that keeps youth in family settings rather than institutions.

Recommendation: FosterClub strongly condemns erasing data elements relating to health
assessment and date of health assessment.

Educational Stability - Sections 1355.44(b)(16) - 1355.44(b)(16)(vii)

Data elements regarding if a child experienced a change in school enroliment due to proximity,
district/zoning rules, residential facility enroliment, services/programs, youth’s request, or
parent/legal guardian request are proposed to be eliminated. It is crucial to collect data
concerning educational stability because it reflects how educational instability contributes to the
challenges or successes young people in foster care experience and allows for states to
address how to minimize unnecessary school changes.

Studies indicate youth in foster care regularly experience school instability. The amount of
school changes experienced by youth varies, but about 31% - 75% of youth change schools
upon initially entering foster care (National Education Data Sheet 2018). Youth who experience
frequent school changes show to have many negative effects, including lower scores on
standardized tests, greater risk of dropping out, and trouble creating supportive adult relationships
(National Education Data sheet2018). Additionally, in a national study of 1,087 foster care alumni,
youth who had even one fewer change in living arrangement per year were almost twice as
likely to graduate from high school before leaving foster care (National Education Data sheet
2018).

“From 9th to 12th grade, | moved through 5
different school districts and 7 different
schools in those 4 years. Transitioning from
district to district was difficult; many of my
credits were mixed up and some didn’t
transfer to the new district. | went to an
alternative school to make up the missing
credits that were lost in that process;
although | worked hard, | still graduated
almost a year later than | could have if |

hadn’t experienced all of those moves.”
— Miguel, 4 years in Utah’s foster care system

Young people who have experienced foster care often relate that school served as a safe-haven
through their foster care experience. School stability is essential if we are to ensure children and
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youth are to maintain a sense of safety, connection to community and peers, and support from
reliable adults; data collection is a key strategy to ensure child welfare and school districts are
maximizing school stability.

Recommendation: FosterClub strongly condemns removing data elements relating to
educational stability.

Data Relating to Personal Identity - Sections 1355.44(b)(2)(ii) - 1355.44(b)(3)

Removing these vital data elements will erase visibility to specific populations of young people
in foster care, such as youth who identify as LGBTQ or Native American. Too many young
people report ‘losing who | am’ when they enter foster care. A child’s parents are generally the
protectors and promoters of a child's evolving personal identity, and entry into foster care
jeopardizes a child’s ability to maintain or grow in their personal identity. Without data elements
to track ties young people have to specific identities, these children and youth are not 'seen.’
Further, we are unable to determine disproportionate representation or disparate outcomes for
children and youth tied to a specific identity.

Recommendation: FosterClub strongly condemns removing data elements relating to a child’s
personal identity.

In closing, FosterClub asks that the Children’s Bureau retain the data elements outlined in this
document. Additionally, we align with and affirm comments from national advocates including
the Juvenile Law Center, Children's Defense Fund, and the National Association of Counsel for
Children, in retaining additional data elements.

Thank you for your time and consideration.
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Good afternoon, attached please find the Pechanga Tribe's comment |etter on the Adoption and Foster Care

Analysis and Reporting System (RIN: 0970-AC72) dated June 18, 2019.
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On behalf of our 800,000 members, Equality California appreciates the opportunity to express our strong
opposition to the removal of questions related to sexual orientation in the Adoption and Foster Care Analysis and

Reporting System (AFCARYS).

On the contrary we not only urge HHSs Administration on Children Y outh and Families to retain sexual
orientation questions, and to go beyond, by including questions related to gender identify and expression.
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June 18, 2018

Ms. Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW

Washington, D.C. 20024
CBComments@acf.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and Reporting
System [AFCARS] System to remove questions relating to sexual orientation (Apr. 19,
2019] [RIN 0970-AC72]

Dear Ms. McHugh:

On behalf of our 800,000 members, Equality California appreciates the opportunity to
express our strong oppaosition to the removal of questions related to sexual orientation in
the Adoption and Foster Care Analysis and Reporting System [AFCARS]. On the contrary -
we not only urge HHS’s Administration on Children Youth and Families to retain sexual
orientation questions, and to go beyond, by including questions related to gender identify
and expression (SOGIE).

Equality California is the nation’s largest statewide leshian, gay, bisexual, transgender and
queer [LGBTQ] civil rights organization. We work within California, at the Federal level, and
directly with other states to win and protect full equality for LGBTQ people through
education, electoral, advocacy and mobhilization programs to achieve our mission.

Comprehensive LGBTQ data callection from foster youth and adoptive families is needed in
order to identify trends, including the types of placements for foster youth, the number of
foster placements, and the rate of disruptions. Improving data collection inform Federal law,
policy and funding determinations, thereby saving costs, and most importantly, translate
into permanent adoptive placements for foster children. The reverse is just as grim as the
inclusion of SOGIE questions is salutary: Eliminating this national dataset would make it
impossible to track demographic trends in order to identify gaps in Federal, state and tribal
services, which would in turn harm vulnerable LGBTQ youth and prospective LGBTQ parents.

Nationwide, there are currently half a million children youth in foster care, of whom mare
than 120,000 are waiting to be adopted. In California alone, there were nearly 52,000 youth
in the child welfare system in 2017, of whom more than 15,000 waited to be adopted.
Numerous studies indicate that many of those children are LGBTQ; while data is limited
because there is no Federal requirement to track this data, existing research indicates
LGBTQ youth are overrepresented in the foster care system - possibly as high as 19%. But
until the Federal government, states and tribes have more information about these youth,
their experiences and their outcomes, institutions will be unable to meet the needs of
acutely vulnerable children.
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LGBTQ youth enter foster care for the same reasons as their non-LGBTQ peers — abuse,
neglect and parental substance abuse. But many have experienced further trauma
stemming from family rejection or mistreatment and schoaol bullying because of their sexual
arientation, gender identity or gender expression. Presumably as a direct result of
discrimination and its resulting trauma, LGBTQ youth in foster care have a higher average
number of placements and a higher likelihood of living in group homes than their non-
LGBTQ peers. The impact is highest on children of color who comprise more than 50% of
children in foster care, including Alaskan and Native American children who are subject to
the Indian Welfare Act.

Once LGBTQ youth enter the foster care system, they’re less likely than their non-LGBTQ
peers to be placed in a safe and supportive home. According to a Williams Institute survey?,
12.9% of LGBTQ youth [aged 12-21]) in Los Angeles County reported being treated poorly by
the foster care system, compared to 5.8% of non-LBTQ youth. This finding is highly
disturbing, given that California’s non-discrimination protections are more robust than in
most states in the country.

Unsupported foster youth are mare likely to experience school interruptions, miss class, fall
behind academically, which too often translates into eventual school drop-out, putting
these young peaple at much higher risk for paverty, homelessness, incarceration, and early
parenthood. Nor are the effects confined to education; LGBTQ youth are more likely to be
hospitalized for emational reasons and self-harm -- leshian, gay and bisexual youth are 3-4
times maore likely than their non-gay peers to attempt suicide, and a staggering 60% of
transgender youth report having suicidal ideation.

Equality California opposed the delay in implementing the Final Rule, and we believe that
claims that data elements in the Final Rule are ‘burdensome’ are marginal in importance
when weighed against the potential benefit of more informed state and Federal policy
resulting in improved outcomes for some of the most marginalized children in the child
welfare system and reduced systemic costs. Furthermare, we strongly urge the retention of
the data element related to the removal of a child from a family home due to “family
conflict related to child’s sexual orientation, gender identity or gender expression” because
if social services have funding and supportive resources in place to encourage family
acceptance and family preservation, LGBTQ children might not enter the foster care system
in the first place.

Equality California also strongly supports the retention of a valuntary question about sexual
orientation of prospective guardians, adoptive and foster parents because this is most likely
where loving and affirming homes will be found. In advocating for affirming placements at
the national and state level, Family Equality Council cites Williams Institute findings® that
nearly two million LGBTQ adults have expressed interest in becoming foster or adoptive
parents.

Moreover, same-sex couples are six times mare likely® to foster children and at least four
times more likely to adopt than non-LGBTQ couples. Sadly, because of systemic
discrimination, more than 20,000 foster youth who are eligible for adoption will “age out” of
foster care, despite the willingness of prospective LGBTQ adoptive and foster parents to
provide permanent homes.

" https://files.lalghtcenter.org/pdf/rise/Los-Angeles-LGBT-Center-RISE-LAFYS-Executive-
Summary.pdf

2 https://www.urban.org/sites/default/files/publication/46401/411437-Adoption-and-Foster-
Care-by-Leshian-and-Gay-Parents-in-the-United-States.PDF

? http://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Parenting.pdf
HHS002837
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For the reasons set forth abave, Equality California urges the U.S. Department of Health and
Human Services, ACYF, ACF, and the Children’s Bureau to retain all of the data elements in
the 2016 AFCARS Final Rule, including the data elements related to sexual orientation, and
to add additional questians related to gender identity and expression.

Sincerely,

Valerie Ploumpis
National Policy Director
Equality California
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Attn: Kathleen McHugh

Director, Policy Division

United States Department of Health and Human Services
Administration for Children and Families

330 C Street SW

Washington, DC 20024

Viia electronic correspondence at CBComments@acf.hhs.gov

Re:  RIN 0970-AC72, Adoption and Foster Care Analysis and Reporting System; Notice
of Proposed Rulemaking, 84 Fed. Reg. 16,572 (April 19, 2019)

Dear Director McHugh,

I support the Administration for Children and Families’ (ACF) proposal to retain most of the
ICWA-related data elements from the 2016 Adoption and Foster Care Analysis Reporting System
(AFCARS) Final Rule and the data element documenting a circumstance at removal of whether
there was family conflict related to the child’s sexual orientation, gender identity, or gender
expression. See Notice of Proposed Rulemaking, 84 Fed. Reg. 16,572 (April 19, 2019) [hereinafter,
“2019 NPRM”].

I write today to again raise concerns about ACF authority for actions taken with respect to AFCARS
regulation after December 14, 2016. These concerns are documented in prior public comment and
have yet to be addressed by ACF. See 2018 NPRM proposal to delay Final Rule, 83 Fed. Reg. 11450
[hereinafter “2018 Proposed Delay”’] and 2018 ANPRM soliciting additional feedback on costs and
burdens of the Final Rule, 83 Fed. Reg. 11449 [hereinafter “2018 ANPRM”]. The authority for
agency action is fundamental to the legitimacy of any regulation and ACF must, but consistently fails
to, provide a reasoned explanation of the authority upon which they rely to reverse recent prior
decisions.

My concerns are:
a) ACF reliance on E.O. 13777 as the authority for reversing course on any aspect of the
2016 AFCARS Final Rule;
b) ACK’s failure to use the statutory requirements of sec. 479 of the Social Security Act to
assess the 2016 AFCARS Final Rule See Adoption and Foster Care Analysis and Reporting
System, 81 Fed. Reg. 90,524 (Dec. 14, 20106) [hereinafter, “Final Rule”].; and
c) ACF’s arbitrary and unlawtul disregard of the benefits of the Final Rule to justify further
reductions in the data elements states are required to report to AFCARS.

The 2019 NPRM proposal to remove specific data elements from the Final Rule is not authorized
by statute, nor does ACF claim that it is. Rather, the impetus for the proposal rests upon E.O 13777.
An executive order, and E.O. 13777 in particular, is an inadequate authority for agency action. And
the ACF failure to cite an appropriate authority enables ACF to employ a one-sided analysis of costs
and burdens that fails adequately to consider the benefits, as required by Supreme Court precedent.
Further, the proposal arbitrarily and unlawfully discounts the interests of American Indian and
Alaska Native (AI/AN) children and lesbian, gay, bisexual, or transgender (LGBTQ) youth and
foster or adoptive parents. Moreover, in delaying implementation of the Final Rule, ACF continues
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to collect the outdated 1993 AFCARS data elements — falling well short of the statutory obligation
to regulate “comprehensive national” data with respect to the foster care population.

I also write to encourage ACF to include all the data elements related to implementation of the
Indian Child Welfare Act ICWA) and LGBTQ youth and foster or adoptive families as finalized in
the Final Rule. ACF has not demonstrated that the Final Rule, nor any of the data elements,
separately or together, meet the requirements of E.O. 13777 for deregulation. In contrast, the Final
Rule is comprehensive with respect to national demographics and characteristics of foster and
adoptive children and their biological and foster and adoptive parents, as required by Congress in
Section 479(c) of the Social Security Act. Without all of the data elements in the Final Rule a
subsequent final rule fails to meet the standards of the authorizing statute for AFCARS.

Executive Order 13777 is Not a Statutory Basis for Agency Action.

I have serious concerns about the authority for agency action taken with respect to the Final Rule
after it was published on December 14, 2016. ACF cites Executive Order 13777 (issued February 24,
2017) as authority for the proposal to delay and reverse ultimate decisions made in the Final Rule.
See 2018 NPRM proposal to delay Final Rule [83 FR 11450]; 2018 ANPRM soliciting additional
feedback on costs and burdens of the Final Rule [83 FR 11449]; and 2018 NPRM decision to delay
implementation of the Final Rule until October 1, 2020, [83 FR 42225]. Fundamental principles of
administrative law require an agency to offer a reasonable and lawful explanation when it reverses
course after adopting a final rule based upon an extensive administrative record. Simply pointing to
an executive order is not sufficient authority for this action because executive orders do not override
statutes. This issue was specifically raised in public comment to the Proposed Delay of the 2016
Final Rule and the 2018 ANPRM. ACF should implement the Final Rule or provide a reasoned
explanation for why E.O. 13777 is sufficient authority for agency action.

The Supreme Court has been clear that agencies should not consider non-statutory policy reasons
for not regulating. (Massachusetts v. EPA, 549 U.S. 497 (2007)). The Court’s clear requirements in
Massachusetts v. EPA exclude E.O. 13777 as an authority for ACF action. Yet, the 2019 NPRM again
relies on E.O. 13777 “that directed federal agencies to establish a Regulatory Reform Task Force to
review existing regulations and make recommendations regarding their repeal, replacement, or
modification.” [84 Fed. Reg. at 16573] ACF provides no explanation or analysis of how or why the
Final Rule is subject to E.O 13777. Considering Supreme Court precedent, ACF should provide a
reasoned explanation for why Massachusetts v EPA does not apply to its action and why the Final
Rule is subject to E.O 13777.

HHS asserts in the 2019 NPRM that “The HHS Regulatory Reform Task Force identified the
AFCARS regulation as one in which the reporting burden may impose costs that exceed benefits.”
[84 Fed. Reg. at 16573] While there is no doubt the Final Rule results in administrative burden, such
burden was thoroughly considered and weighed against the more substantial, significant, and on-
going benefits, both tangible and intangible, to state and federal governments, LGBT youth and
foster or adoptive parents, Indian children, Indian families, and Indian tribal governments. These
benefits were articulated consistently in the decade-long administrative record on which the Final
Rule relies, including in public comment on the 2018 ANPRM. And yet, ACF provides no
description of when HHS Regulatory Reform Task Force was created, who served on it, how they
were chosen, by what processes the Task Force identified regulations subject to E.O 13777, or what
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“cost” and “benefit” criteria were used by the Task Force to override the voluminous administrative
record evidencing the benefits of the Final Rule to conclude that the Final Rule “imposes costs that
exceed benefits.” In describing the regulatory history of the AFCARS rule, ACF should provide a
description of the process by which the Final Rule was identified by the Task Force, including the
ways in which the Task Force complied with HHS and ACF Tribal Consultation policies; whether
the Task Force reviewed the administrative record related to the benefits of the Final Rule to assess
costs and benefits of the rule; and on which criteria the Task Force relied to determine the costs and
benefits of the Final Rule.

Even if Executive Order 13777 is sufficient authority for ACF’s proposed actions, the executive
order does not apply to the Final Rule because the Final Rule does not meet any of the requirements
of E.O 13777 for reducing regulatory burden. Executive Order 13777 identifies specific
requirements for whether a regulation is subject to the executive order: the regulation eliminates jobs
or inhibits job creation; or the rule is outdated, unnecessary or ineffective. The Final Rule does not
eliminate jobs or inhibit job creation, nor does ACF allege that it would have such an effect. ACF
does not allege that the Final Rule is outdated, unnecessary, or ineffective. In fact, ACF cites public
comment that “suggested that updates to AFCARS were long overdue” [84 Fed. Reg. at 16575]. If
E.O. 13777 provides the authority for ACF action, then ACF should provide a reasoned analysis of
how proposed rule, or each specific data element they propose to eliminate in the 2019 NPRM,
protects jobs or job creation, is necessary or otherwise updates or makes the Final Rule more
effective.

Instead of applying the express terms of E.O. 13777, ACF “believe([s] that proposing revisions to
the AFCARS regulation through a NPRM is warranted and within the spirit of E.O. 13777 to
streamline and reduce burden on title IV-E agencies.”[84 Fed. Reg. at 16575] However, there is no
basis in statute to apply “the spirit” of an executive order to modify recent agency action. Moreover,
ACPF’s stated reasoning contradicts the express language of the executive order as well as the letter
and the spirit of the AFCARS authorizing statute.

Neither “Burden” nor “Cost” Are a Statutory Basis for Regulating AFCARS

Under Massachusetts v. EP.A agencies are required to consider only those factors contained in the
statute governing the agency’s action. Section 479(c) of the Social Security Act identifies the
Congressionally required factors to consider when regulating the national foster care and adoption
data system. The burden and costs of collecting and reporting data are not factors identified in the
statute nor were they contemplated by Congress when it added section 479 to the Social Security
Act. Therefore, burdens and costs should not be the basis for an agency decision with respect to
regulating AFACRS. Without a statutory basis for reviewing the Final Rule, ACF is impermissibly
modifying an authorized, lawful, and long overdue Final Rule. ACF should identify the statutory
source of the “burden” and “cost” criteria they are using to reassess the Final Rule.

The Congressional requirements for regulating AFCARS are clear. AFCARS is to be regulated in a
manner that avoids unnecessary diversion of resources from foster care agencies and collects
comprehensive national demographic and status data that is reliable and consistent over time by
using uniform definitions and methodologies. To the extent that ACF may reassesses the regulatory
burden of the Final Rule on states its analysis should be in relation to those burdens that
unnecessarily divert resources from child welfare agencies or that do not have uniform definitions
and methodologies which affect the reliability or consistency of AFCARS data. With respect to
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diversion of resources, ACF should explain how and to what extent each specific data element they
propose to eliminate in the 2019 NPRM avoids diversion of resources. In its decision making ACF
should apply the criteria of the the authorizing statute or provide a reasoned explanation for why it
substitutes any other criteria for the factors required by Congress in sec. 479.

Proposed Agency Action is Based on a Selective Accounting of Costs and Burdens

Even if reduction in cost or burden were factors contemplated by sec. 479, the 2019 NPRM fails to
articulate a rational source of any burden or cost savings. ACF contends that “streamlin[ing] the
AFCARS data elements... will reduce the title IV-E agency reporting burden from the 2016 final
rule, thus resulting in an estimated $39.2 million in total annual savings.” [84 Fed. Reg. at 16572]
ACF assumes that reducing the number of data elements by one-third will reduce the burden of
collecting the data and the costs by one-third. [84 Fed. Reg. at 16587] This calculation is not rational
because the availability of information for any given data element varies from case to case. And, as
ACF articulates, “there is considerable variability across states in sophistication of information
systems, availability of both staff and financial resources, and populations of children in care.” [84
Fed. Reg. at 16573] Training and systems modification must already be done to comply with any
final rule and the number of data elements has little to no influence on those costs. Cleatly there is
not a direct 1/3 reduction in burden or cost by reducing the number of data elements by 1/3. Thus
ACPF’s use of the median burden hours estimated by comments of just 38 states (not all of whom
provided evidence of their reported burden or costs, and not all of whom provided estimates in
comment on the 2018 ANPRM) is not rational but an administratively convenient
oversimplification.

The 2019 NPRM cost and burden analysis does not take into consideration the loss of savings that
would have benefited states “moving forward with a new or transitional Comprehensive Child
Welfare Information Systems.” (CCWIS) [See also 45 CEFR 1355.50 et seq; 2016 Final Rule, p.
90567]. Throughout the Final Rule, ACF assumed that burdens associated with AFCARS data
collection and reporting would be reduced and efficiencies gained by simultaneously building or
revising state data systems. It is clear that improving AFCARS and offering a CCWIS option to
states simultaneously was intended to improve state systems and reduce the variability of the
sophistication of information systems in order to a) regulate an information system according to the
standards of sec. 479 and b) reduce burden and costs for all title IV-E agencies, the federal
government, and ultimately taxpayers. Delaying implementation of the Final Rule and the 2019
NPRM both abandon this cost and burden saving opportunity which will result in increased costs
because it extends the timeline for modifying data systems. The inability to implement CCWIS and
AFCARS together is very likely to unnecessarily divert resources, particulatly in states implementing
CCWIS who have already relied on the Final Rule and have long been awaiting a data map from
ACF.

In assessing the costs and burden of AFCARS implementation, ACF fails to consider the additional
burden on title IV-E agencies and on children, families, the child welfare workforce, and the child
welfare community because of the implementation delay. The Final Rule was effective on January 13, 2017
except for removal of the prior AFCARS data elements (§ 1355.40) and their replacement with the
new AFCARS data elements (Appendices A through E to Part 1355) which were to be effective
October 1, 2019. The Final Rule provided a two-year implementation timeline (See Sec. V, p. 90529).
ACEF received comments on the 2018 ANPRM from many states on the implementation timeframe
and several commenters offered suggestions. The final implementation timeline published in the
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Final Rule was based on these comments. ACF upended this final agency action without adequate
authority or reasoning (see above).

Had ACF not delayed the requirement to report the data elements in the Final Rule, §1355.40 would
have been effective October 1, 2019. To meet the data reporting timeline, states would have started
collecting the new AFCARS data elements April 1, 2019. States would report data collected April 1
through September 30, 2019 no later than November 14, 2019. Thus, in the time it took ACF to
complete an unauthorized and burdensome notice and comment process all states could have
updated their systems, implemented the new requirements, and reported the first set of AFCARS
data that meets the statutory requirements of sec. 479. Instead, ACF continues to collect data
required in the 1993 rule that does not meet sec. 479 requirements. ACF should explain why
reducing the number of data elements in the Final Rule necessitates their continued failure to meet
the statutory requirement that the information collected is comprehensive.

In summary, neither burdens nor costs are criteria articulated by sec. 479 of the Social Security Act
for regulating national data on child welfare. If reducing burden and cost savings are legitimate
regulatory criteria contemplated by Congress in sec. 479, ACF should reasonably tie the specific
costs of the Final Rule to the ways in which the Final Rule would “unnecessarily divert resources
from foster care agencies.” In the 2019 NPRM ACF does not articulate whether the expected costs
to affected entities includes any penalties that may be assessed nor does it articulate whether the
estimated $39.2 million in costs savings includes the loss of savings and efficiencies that were
expected if CCWIS and AFCARS implementation occurred simultaneously. ACF should give a
detailed accounting of the estimated costs of the Final Rule that includes the costs associated with
delaying implementation of the Final Rule. ACF should also explain how the proposed actions either
do not unnecessarily divert resources or divert resources necessarily. These reasoned explanations
are required so the public has a better understanding of how the agency is implementing the
statutory requirements to prevent unnecessarily diverting resources while providing comprehensive
national data.

Proposed Agency Action Fails to Meet Statutory Requirements

Section 479(c)(3) requires that “any data collection system developed and implemented under this
sections shall: provide comprehensive national information with respect to (A) the demographic
characteristics of adoptive and foster children and their biological and adoptive or foster parents, (B)
the status of the foster care population (C) the number and characteristics of (i) children placed in or
removed from foster care.

Opening the Final Rule to a deregulation process has jeopardized the opportunity to meet the
statutory obligation to collect comprehensive national information. During the additional notice and
comment periods ACF has continued to collect the outdated 1993 AFCARS data elements. The
1993 AFCARS data are insufficient for making common national administrative decisions with
respect to LGBTQ youth and foster or adoptive parents, and AI/AN children and families, in title
IV-E funded placements and adoptions. The 1993 data elements are also insufficient to implement
Children’s Bureaus’ responsibility to assess state compliance with requirements under title IV-B for
state plans to have provide details of specific measures taken by the state to implement the Indian
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Child Welfare Act ICWA). The Final Rule cured these shortcomings and for the first time in its
history AFCARS finally met the statutory obligation imposed by sec. 479.

The actions proposed in the 2019 NPRM do not produce a dataset that meets the statutory
requirements of sec. 479(c). Section 479(c) requires HHS to collect comprehensive national
information with respect to demographics of foster and adoptive children and their biological and
foster or adoptive parents; the status of the foster care population; characteristics of foster and
adoptive children and; the nature of assistance provided by federal, state and local

governments. Section 479(c)(2) further requires that any data that is collected is reliable and
consistent over time and among jurisdictions through the use of uniform definitions and
methodologies.

ACF asserts that they have “demonstrated that the detailed ICWA-related information from the
2016 final rule is not appropriate for AFCARS” [2019 NPRM at 16577] but they do not effectively
demonstrate this assertion. They assert that some of the deleted data elements can be assessed with
remaining data elements, but they do not provide justifications for removing each of the ICWA-
related data elements they propose to remove. This is in stark contrast to the clear reasoning in the
Final Rule for including each element.

AFCARS is the Best Method for Collecting LGBTQ and ICWA-related Data

AFCARS is the best method for collecting and reporting LGBTQ and ICWA-related data. Without
quantitative data about LGBTQ youth and foster or adoptive parents, and without quantitative data
on ICWA implementation the national information collected in AFCARS is not comprehensive with
respect to demographics or characteristics of children in foster care. The Final Rule cured these
shortcomings and others. The 2019 NPRM proposes to remove some data elements from the Final
Rule altogether, and to collect some of the removed ICWA-related data through other methods.
Whereas the Final Rule meets all the statutory requirements of sec. 479, the 2019 NPRM as
proposed fails to assure that data collected is reliable and consistent among jurisdictions. The 2019
NPRM also fails to propose comprehensive national information on the demographics and
characteristics of children placed in or removed from foster care.

ACF proposes in the 2019 NPRM to collect some data elements from the Final Rule via state Court
Improvement Programs or through state Child and Family Services Plans (CFSP). This is not the
best method for collecting ICWA-related data. Children’s Bureau has been collecting ICWA -related
child welfare data as required by title IV-B through state Child and Family Services Plans and
qualitative methods such as case file reviews. Neither of these methods has resulted in reliable,
consistent, comprehensive national data on children to whom ICWA applies. This fact is evidenced
by Children’s Bureau’s report entitled “States” Consultation and Collaboration with Tribes and Reported
Compliance with the Indian Child Welfare Act: Information from States’ and Tribes’ 2015-2019 Child and Family
Services Plans.” [hereinafter, “The Report”] The Report explains that the primary way that states
assess ICWA implementation is through case reviews as part of Court Improvement Program audits,
Continuous Quality Improvement Reviews, Best Practice case reviews, and Child and Family
Services Reviews. Thus, implementing case file review as a means for collecting national data on
ICWA -as suggested by some states and proposed in the 2019 NPRM- is currently happening. The
Report found that 23 states and the District of Columbia did not report any data on their assessment
of ICWA compliance. It also found that 14 of the 30 tribes reviewed reported some degree of
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concern about how the state(s) comply with ICWA or how the state(s) consult and collaborate with
the tribe. Collecting ICWA-related data by these haphazard and qualitative methods explains why a
majority of states (27) do not report the ICWA-related data required in CFSP. The result of
collecting ICWA-related data outside of AFCARS is that the data is not comprehensive or national
as required by sec. 479. In addition, states report different data. States that do report ICWA-related
data often use state definitions and methods. Other states report using the definitions of the federal
ICWA law. These differences result in data that is not reliable or consistent over time, as required by
sec. 479. Clearly, it is known to ACF that qualitative and voluntary methods of collecting ICWA-
related data have been tried and proved unsuccessful.

AFCARS is the best method for collecting all ICWA-related data because other methods of
collecting ICWA-related data have been tried and proven unsuccessful. ACF provides no evidence
that using these unsuccessful methods in Court Improvement Programs will result in more reliable
ot better quality data than if collected as required in the Final Rule. Moreover, ACF knows from its
pre-AFCARS history that collecting data voluntarily or through surveys results in data that is not
useful because it is not comprehensive, national, or reliable and consistent over time and among
jurisdictions. In assessing the findings in The Report it is clear that collecting ICWA-related data
outside of AFCARS does not result in “national information” because not all states provide the
information as required. Nor is the data collected outside of AFCARS “comprehensive” and reliable
and consistent over time and among jurisdictions because few states comply with the requirement
and those states that comply do so differently.

AFCARS is the best method for collecting ICWA-related data because states comply with AFCARS
data requirements to a greater degree when the data is collected electronically and because there is a
threat of penalties if states do not comply. There are no such implementation and enforcement
mechanisms for the requirements of the Court Improvement Program or under any part of title IV-
B without also including those requirements in AFCARS.

ACEF should explain how continuing to collect ICWA-related data by voluntary and qualitative
means it knows by its own reporting to be insufficient will provide data that is reliable and
consistent over time and among jurisdictions resulting in a comprehensive national information with
respect to the demographic characteristics of adoptive and foster children and their biological and
adoptive or foster parents.

ICWA-related “Active Efforts” Data Are Not “Qualitative” and Should be Collected in AFCARS

The Indian Child Welfare Act requires that “active efforts” are made to prevent removal of an
Indian child or termination of parental right. Specifically, “Any party seeking to effect a foster care
placement of, or termination of parental rights to, an Indian child under State law shall satisfy the
court that active efforts have been made to provide remedial services and rehabilitative programs
designed to prevent the breakup of the Indian family and that these efforts have proved
unsuccessful.” 25 USC 1912(d). Child welfare data related to "active efforts" is not "qualitative"
because such efforts are defined in BIA regulation, as identified in the Final Rule. The BIA
definition and examples assures “that the data collected are reliable and consistent over time and
among jurisdictions through the utilization of uniform definitions” as required by sec. 479.
Moreover, tracking the primary types of "active efforts" (1355.44(f)(10)) identified by the BIA would
provide comprehensive national data on the types of services most frequently provided to prevent
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the removal of an Indian child. These types of services are not qualitative. They are clearly defined in
federal regulation. The data would be used for budgeting, planning, research, and training and
technical assistance for supporting "active efforts."

The data required in the 2016 Final Rule could help not only improve ICWA implementation, it
would help ACF understand, nationally and by region, what types of efforts are effective for
preserving all families in the absence of national data on "reasonable efforts." Moreover, “active
efforts” should not be confused with “reasonable efforts” required by title IV-E. There are no
federal definitions for “active efforts”’therefore “active efforts” data could not be reliably and
consistently collected in AFCARS. In the absence of “reasonable efforts” data, “active efforts” data
could help implement and monitor the Family First Prevention Services Act and could be the first
such data that could help assess services that could be provided under Family First.

The Final Rule Does Not Unnecessarily Divert Resources

Sec. 479(c)(1) requires that any data collection system developed and implemented shall avoid
unnecessary diversion of resources from agencies responsible for adoption and foster care. ACF
asserts that “Requiring every state to modify its systems to be able to report on a large

number of data elements when the foster care population does not reflect that the data elements will
be applicable to a majority of their children does not meet this mandate.” [84 Fed Reg at 16575]

Yet ACF does not provide evidence in the 2019 NPRM that the costs and burden associated with
“Searching for and gathering the information required to be reported for the data elements” will
increase with respect to the ICWA-related data elements ACF proposes to remove. Nor could these
elements significantly increase burden with respect to data collection since these data are already
required by federal law. [See 81 FR 38778] As states assert in their comments, they are already
collecting the data electronically or in case narratives because states are required by federal law,
including by title IV-B of the Social Security Act, to document ICWA implementation. Requiring
that title IV-E agencies report the data through AFCARS ensures that they comply with existing
requirements. Similarly, the ICWA-related data elements do not significantly increase the burden for
training. To help those affected by the final rule on Indian Child Welfare Act proceedings—in
particular States courts, State agencies, Tribes, private agencies—the Bureau of Indian Affairs
offered several training sessions on their final rule. [81 FR 47288 issued July 21, 2016] Therefore a
majority of the costs and burdens associated specifically with collecting and reporting ICWA -related
data elements or associated with training ought to have already been counted. They are not
additional costs or burdens separate from updating AFCARS and thus do not unnecessarily divert
resources from agencies responsible for adoption and foster care.

ACF further asserts that “the information we require title IV-E agencies to report to ACF via
AFCARS must take into consideration and reflect the circumstances and capacity of all title IV-E
agencies in setting the AFCARS requirements.” [84 Fed Reg at 16575]. However there is there no
basis for these considerations in E.O. 13777 on which ACEF relies for its authority for the proposed
deregulatory actions. Nor is there a statutory basis for requiring consideration of the circumstances
and capacity of all title IV-E agencies in setting AFCARS requirements. Unless ACF can articulate a
statutory basis for these requirements they must adhere to the requirements of sec. 479. To remove
the data elements from the Final Rule, ACF must provide evidence that they unnecessarily divert
resources from agencies responsible for adoption and foster care.
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To the Extent the Final Rule Diverts Resources it Does So Necessarily

Availability of quality data for decision-making is one of Congress’ objectives in passing sec. 479.
(See, Committee on Finance United States Senate Report, September 1990, p. 113) Congress was
specifically concerned that the data collected prior to 1986 was “of limited use” primarily because
“case-specific information is not available, common confirmation of service utilization by specific
segments of the foster care population cannot be obtained.” The AFCARS data currently collected
and the data collection proposed in the 2019 NPRM is of similarly limited use. For example,
AFCARS data has never been analyzed to gain an understanding of the experiences of AI/AN
children in state child welfare systems. Nor could the government assess the experiences of LGBTQ
families and children or children to whom ICWA applies because they never collected the data. As
in 19806, the 1993 data elements and the actions proposed in the 2019 NPRM fail to meet Congress
objectives in creating sec. 479 because information on these specific segments of the foster care
population are not obtained. ACF has been making decisions -and under the 2019 NPRM will
continue to make decisions- about resource allocation, training and technical assistance, and support
for tribal-state relations in the absence of quantitative data about LGBT children and families or
children to whom ICWA applies.

Even if ACF demonstrates that further streamlining of the Final Rule prevents diversion of
resources, it must also demonstrate that the diversion of resources is unnecessary. When measured
against Congress’ purposes for creating sec. 479, it is clear that any diversion of resources required
to collect and report data on ICWA implementation or LGBTQ children and families is necessary to
meet the letter and spirit of sec. 479.

The Final Rule is Already Streamlined

The 2019 NPRM proposes revisions to streamline the AFCARS data elements that were finalized in
the Final Rule. Yet, the Final Rule is already a streamlining of data elements proposed in the 2015
AFCARS NPRM and 2016 AFCARS SNPRM. For example, in the 2016 Final Rule, ACF concurred
with 13 APHSA recommendations to streamline or eliminate I[CWA-related data elements in the
proposed rule. Additional streamlining is unwarranted.

Further streamlining the number of data elements does not significantly reduce the costs or burden
cited by states in comments to the ANPRM because the following systems and process
modifications and on-going tasks must be completed regardless of the number or specificity of data
elements collected:

e Developing or modifying policies, procedures, rules, case management systems, and
electronic case records to comply with the AFCARS requirements,

e Training staff on the requirements and changes.
e Developing and administering staff training

e Analyzing policies, practice, and casework to determine and implement modifications to
capture and report data,

e Systems changes (for example, contract and staff costs to revise systems),
¢ Developing and administering staff training, ongoing monitoring, and quality assurance,
e Reporting the data to ACF.
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The Final Rule already streamlines the ICWA-related "active efforts" data elements proposed in the
2016 SNPRM in response to public comment. "We retained nearly all of the data elements proposed
in the 2016 SNPRM for the out-of-home care reporting population specific to Indian children as
defined in ICWA, but removed two data elements: one data element requiring states to report if they
provided additional information requested by tribes related to notification and one data element
indicating the date when the state title IV—E agency began making active efforts." ACF does not
provide a justification for proposing in the 2019 NPRM to further streamline the “active efforts”
data elements.

Proposed Agency Action Unlawfully Discounts the Rights of American Indians and Alaska Natives

A review of the AFCARS administrative record is helpful for understanding how states in 2018
came to claim that reporting ICWA-related data elements in AFCARS results in additional burden.
In response to the 2016 SNPRM, APHSA suggested consolidating the proposed ICWA-related
“active efforts” data elements. However, most states commenting on the 2016 SNPRM did not
suggest consolidation or elimination the “active efforts” data elements. In response to the 2016
SNPRM states that suggested particular data elements were best suited for case file review made the
same comments about the non-ICWA related data elements in the 2015 NPRM. Thus some states
told issue with reporting data elements in AFCARS at all, not with particular ICWA-related data
elements proposed in the 2016 SNPRM. If some states are now saying they specifically object to
collecting ICWA-related data elements in AFCARS it because the 2018 ANPRM signaled that if
states want to reduce the overall burden of the Final Rule, then states should look to reducing the
ICWA-related data elements. ACF has no basis in law or the administrative record for singling out
the ICWA-related data elements in the 2018 ANPRM or in the 2019 NPRM.

In public comments to the 2018 ANPRM, four states reported that ICWA-applicable children

in their out-of-home care populations were well under one percent (1%). The 2019 NPRM states
that the small tribal population justifies not “Requiring every state to modify its systems to be able to
report on a large number of data elements when the foster care population does not reflect that the
data elements will be applicable to a majority of their children does not meet this mandate.” 84 Fed.
Reg. at 16,575. But there is no statutory provision, in sec. 479 or elsewhere, that requires ACF to
discount the rights of American Indian and Alaska Native children simply because American Indians
and Alaska Natives are not a numerical majority. To the contrary, the 2016 Final Rule’s ICWA-
related data elements are consistent with Congress’s mandate in Section 479. Section 479(c)(2) and
(c)(3) requiring a data collection system that “is reliable and consistent” and “provide([|s
comprehensive national information” regarding “the extent and nature of assistance provided by
Federal, State, and local adoption and foster care programs and the characteristics of the children
with respect to whom such assistance is provided.” 42 U.S.C. § 679(c)(3)(d). Congtess thus
mandated the creation of a national, comprehensive data collection system that ensures that the best
interests of all children, including AT/AN children, ate protected by title IV-E agencies. The statute
makes no distinction between AI/AN children and other children. To be sure, AI/AN children are
not a numerical majority. But this bare fact is not a lawful basis for ACF to reverse decisions made
in the 2016 Final Rule by removing crucial ICWA-related data elements from the 2016 Final Rule.
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Proposed Agency Action Unlawfully Removes LGBTQ-related Data Elements

The 2019 NPRM asserts, “Information on sexual orientation is not required by the Act to be in the
child’s case plan, and while states agreed that the individual workers knowing this information about
children and families they work with may help them in assisting families, there is no statutory
requirement that it be reported to a national administrative data set.” However, this assertion is false.
Section 479 of the Social Security Act requires HHS to regulate the national data collection system
to provide comprebensive case level information. HHS is required to collect demographics on foster and
adopted children and biological, foster, and adoptive parents, the number of children
entering/exiting foster care and awaiting adoption, and information on placements and permanency
plan goals. To be comprehensive as required by sec. 479, AFCARS must include data elements
related to race, sex, sexual orientation, gender. Moreover, nothing in sec. 479 requires ACF to
exclude LGBTQ-related data elements.

As the 2016 Final Rule makes clear, data that allows for intersectional analysis

useful for strengthening legislation, policy, and supports for these children in foster care. ACF made
the decision to include LGBT-related data elements in AFCARS and took into consideration the
very arguments that ACF now asserts for removing them. In the 2016 Final Rule, ACF provided its
decision to include some LGBTQ-related data elements and it’s reasons for requiring them:

“By requiring this information to be reported, we hope to move closer toward our goal to
better support children and youth in foster care who identify as LGBTQ and ensure that
foster care placement resources and services are designed appropriately to meet their needs.
We are aware of situations where youth in foster care have been unsupported in their foster
care placements when their foster caregivers became aware of their sexual orientation.”

The 2019 NPRM provides no legal justification for reversing the 2016 decision to include LGTBQ
data in AFCARS. There has been no change in circumstances or law that require the reversal.
Youth in foster care continue to be unsupported in their foster care placement when their foster
caregivers [become| aware of their sexual orientation. The only circumstance that has changed may
that ACF no longer seeks to “better support children and youth in foster care who identify as
LGBTQ and ensure that the foster care placement resources and services are designed appropriately
to meet their needs.”

Conclusion

For the forgoing reasons, I urge ACF to retain all of the data elements in the 2016 Final Rule and to
begin implementation immediately. If ACF delays further or removes data elements, they should
articulate a legitimate authority and statutory criteria for amending a rule so recently promulgated.
ACF should also articulate statutory reasons for removing the data elements it chooses to remove.
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street S.W.

Washington, D.C. 20024
cbcomments@acf.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and
Reporting System (AFCARS) System to remove questions relating to sexual orientation
(Apr. 19, 2019) [RIN 0970-AC72]

Dear Ms. McHugh:

Thank you for the opportunity to comment on the Notice of Proposed Rulemaking (“NPRM”) at
84 FR 16572 that proposes to eliminate data collection on sexual orientation for foster children
and youth, foster and adoptive parents, and guardians in the Adoption and Foster Care Analysis
and Reporting System (“AFCARS”). Family Equality Council, Lambda Legal, the National
Center for Lesbian Rights, the Center for American Progress, and the National Center on
Adoption and Permanency urge you to retain all of the data elements from the AFCARS
2016 Final Rule and to add in gender identity questions for foster youth, foster and
adoptive parents, and guardians as outlined below.

The collection of sexual orientation and gender identity (“SOGI”) data from foster youth, foster
and adoptive parents, and guardians is critical to help identify trends in types of placements, rate
of disruptions, and the number of foster placements within lesbian, gay, bisexual, transgender,
queer and questioning (“LGBTQ”) families that will translate into permanent adoptive
placements. The data will inform federal law, policy, and funding determinations. Eliminating
this national dataset will undermine the ability to track demographic trends and identify gaps in
services; place LGBTQ youth, foster and adoptive parents, and guardians at continued risk of
harassment and discrimination; and result in additional costs to state and tribal child welfare
agencies. We urge you to retain in AFCARS the questions on sexual orientation of foster youth,
foster and adoptive parents, and guardians. We also urge you to add to AFCARS gender identity
data elements for foster youth, parents, and guardians.

Family Equality Council connects, supports, and represents the three million LGBTQ parents
and their six million children. We are a community of parents and children, grandparents and
grandchildren that reaches across this country. For nearly 40 years we have raised our voices
toward fairness for all families. Family Equality Council also supports LGBTQ youth, including
foster youth, seeking family formation.

HHS002852



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 772 of 879

Lambda Legal is the oldest and largest national legal organization whose mission is to achieve
full recognition of the civil rights of lesbians, gay men, bisexual, transgender people, and
everyone living with HIV through litigation, education, and public policy work. Lambda Legal’s
Youth in Out-of-Home Care Project specifically advocates for the rights of LGBTQ young
people in foster care, juvenile justice settings, and systems of care for youth experiencing
homelessness.

The National Center for Lesbian Rights (“NCLR”) is a non-profit, public interest law firm that
litigates precedent-setting cases at the trial and appellate court levels, advocates for equitable
public policies affecting the LGBTQ community, provides free legal assistance to LGBTQ
people and their legal advocates, and conducts community education on LGBTQ issues. NCLR’s
Youth Project, established in 1993, engages in litigation, public policy advocacy and system
reform efforts to promote the health and well-being of LGBTQ youth in their families, schools
and public systems of care.

The Center for American Progress (“CAP”) is a leading independent, nonprofit, nonpartisan
policy institute that is dedicated to improving the lives of all Americans. Since 2003, CAP has
pursued that goal by developing bold, progressive, evidence-based policy ideas and advocating
for those ideas. Our aim is not just to change the conversation, but to change the country.

The National Center on Adoption and Permanency (“NCAP”) is a unique nonprofit organization
that provides a broad range of information, resources, consultation, and multidisciplinary
services relating to adoption, foster care, and child welfare. NCAP’s mission is to achieve
permanency for all children—in their families of origin when possible and in new ones when
necessary—by advancing child welfare policy and practice in the U.S. from its current “child
placement” model to a new paradigm with the goal of enabling children and families to succeed.

The Exclusion of Data Elements Related to Foster Youth’s Sexual Orientation and Gender
Identity Would Negatively Impact the Safety, Permanency, and Well-being of LGBTQ
Children.

The lack of federal data related to the number and unique needs of LGBTQ youth in foster care
is deeply troubling in light of the fact that LGBTQ youth are disproportionately represented in
out-of-home care. This data is critical to understanding how LGBTQ youth experience the child
welfare system and how states can best ensure their safety, permanency, and well-being.

In 2011, guidance from the U.S. Department of Health and Human Services’ Administration on
Children, Youth and Families (“ACF”) confirmed and reiterated “the fundamental belief that
every child and youth who is unable to live with his or her parents is entitled to safe, loving and
affirming foster care placement, irrespective of the young person’s sexual orientation, gender
identity or gender expression.”' ACF further stated that LGBTQ youth are overrepresented in
foster care and in the population of youth experiencing homelessness.” A federally-funded study
of Los Angeles county’s foster care system in 2013 similarly found that nearly 20% of youth

! Administration for Children and Families, ACYF-CB-IM-11-03, Lesbian, Gay, Bisexual, Transgender and
Questioning Youth in Foster Care (April 6, 2011), https://www.acf.hhs.gov/sites/default/files/cb/im1103.pdf
[hereinafter “ACYF-CB-IM-11-03"].
b}

1d.
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identified as LGBTQ—almost twice the percentage of LGBTQ youth estimated to be living
outside of foster care.’

In addition to showing that LGBTQ youth are disproportionately represented in the system, ACF
has also found that LGBTQ youth are more than twice as likely to report being treated poorly by
the foster care system.” LGBTQ foster youth also suffer worse outcomes in foster care than
straight and cisgender youth, including higher total numbers of placements, higher rates of
placement in group homes, longer stays in residential care, greater rates of hospitalization for
emotional reasons, higher rates of homelessness, and greater rates of justice-system
involvement.” These findings are consistent with the growing body of research demonstrating
that LGBTQ youth suffer from a range of health and mental health disparities associated with
family rejection, school bullying, and societal stigma and discrimination.® In fact, family

rej ecgion is one of the most commonly cited reasons for LGBTQ youth entering out-of-home
care.

Placement instability and the associated disruption of education disproportionately experienced
by LGBTQ foster youth compromises their wellbeing and educational outcomes. LGBTQ youth
are more likely to experience multiple placements, which often requires them to switch schools;
such school mobility is associated with significantly lower tests scores and higher frequency of
repeating grades.® Further, placement instability is associated with negative mental health
effects: a 2007 study found that youth who experience placement instability are at a heightened
risk (36% to 63% higher) of behavioral problems.” Children who experience unstable placements
are also at heightened risk of aging out of care without a permanent placement, which is
associated with increased rates of homelessness and risky behaviors. A 2012 study found that
placement instability is associated with increased rates of substance use in young adulthood,
risky sexual practices and unplanned pregnancies, and experiences of intimate partner violence. '’

? Bianca D.M. Wilson et al., New Report: Sexual and Gender Minority Youth in Foster Care, WILLIAMS INST., at 6
(Aug. 2014), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LAFYS report final-aug-2014.pdf
[hereinafter “Sexual and Gender Minority Youth™].

* ACYF-CB-IM-11-03, supra note 1 (12.9% of LGBTQ youth report being treated poorly compared to 5.8% of non-
LGBTQ youth).

> Sexual and Gender Minority Youth, at 6, 35-38; Bianca D. M. Wilson et al., Disproportionality and Disparities
among Sexual Minority Youth in Custody, 46 J. OF YOUTH & ADOLESCENCE 1547 (2017),
https://link.springer.com/article/10.1007/s10964-017-0632-5.

% Sexual and Gender Minority Youth, at 11 (“LGB young adults who reported higher levels of family rejection
during adolescence were 8.4 times more likely to report having attempted suicide, 5.9 times more likely to report
high levels of depression, 3.4 times more likely to use illegal drugs, and 3.4 times more likely to report having
engaged in unprotected sexual intercourse, compared to their peers who reported no to low levels of family
rejection.”) (citing Caitlyn Ryan, David Huebner, Rafael M. Diaz, & Jorge Sanchez, Family Rejection as a
Predictor of Negative Health Outcomes in White and Latino Lesbian, Gay, and Bisexual Young Adults, 123
PEDIATRICS 346 (2009)).

7 Shannan Wilber et al., CWLA Best Practice Guidelines for Serving Youth in Out-of-Home Care, CHILD WELFARE
LEAGUE OF AMERICA, 4 (2006), http://www.nclrights.org/wp-content/uploads/2013/07/bestpracticeslgbtyouth.pdf.
¥ ADVOCATES FOR CHILDREN OF NEW YORK, The Importance of School Stability for Youth in Foster Care (Sept.
2009), https://www.advocatesforchildren.org/sites/default/files/library/school stability youth fostercare.pdf?pt=1.
® David M. Rubin et al., The Impact of Placement Stability on Behavioral Well-Being for Children in Foster Care,
119 PEDIATRICS 336 (Feb. 2007).

' Tonia Scott, Placement Instability and Risky Behaviors of Youth Aging Out of Foster Care, 29 CHILD ADOLESC.
Soc. WORK J. 61 (2012).
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Ultimately, placement instability has been shown to be associated with an increased risk of
experiencing homeless after leaving the child welfare system.''

In order to identify and address these risks which are disproportionately experienced by LGBTQ
foster youth, the child welfare system must affirmatively collect information about the sexual
orientation and gender identity of the children in its custody. Failure to understand these aspects
of a child’s identity can lead to poor, uninformed decisions that seriously undermine the child’s
stability, permanency, safety, and well-being. When agencies know the characteristics and
experiences of youth in out-of-home care, they are able to analyze whether there are gaps in care
and provide needed supports to groups experiencing disparities. Eliminating questions related to
sexual orientation and gender identity in AFCARS keeps invisible the experiences of LGBTQ
foster youth, parents, guardians, and families and leaves the Federal government blind to the
unique needs of LGBTQ individuals and families. The absence of administrative data on the
national level will continue to obscure the experiences of this vulnerable population and will
make it impossible to track whether the system is making improvements to address almost
twenty percent of youth in out-of-home care. More data about the experiences and needs of
LGBTQ youth is needed, not less.

Having more longitudinal data will allow for a better for a better understanding of LGBTQ
youths’ experiences in care and will inform evidence-based policies and practices. Thus we urge
you to retain the sexual orientation data elements for foster youth.

The Educational Stability Data Element Should be Retained.

Further, the data element relating to educational stability should be retained as it is critical to
measure stability for all foster children as well as to measure effective implementation of federal
child welfare and education law. Without this data, the federal government will be unable to
measure progress and trends or gauge effectiveness of policies and practices established under
the Fostering Connections to Success and Increasing Adoptions Act of 2008 (Fostering
Connections) and Every Student Succeeds Act of 2015. By monitoring trends and analyzing
longitudinal information about the school stability of children in care, agencies can better inform
and improve their practices and policies, ensuring the educational and well-being needs of
children in foster care are met. As such, we strongly support retaining the education stability-
related data element included in the 2016 AFCARS Final Rule.

Little national data about the education of children in foster care currently exists, particularly
about school stability. AFCARS is the most effective way to collect educational stability data
because it allows for straightforward quantitative reporting of how often children change schools
and the reason. No other vehicle is better suited to tracking this type of data on a national scale.
Child welfare agencies are already required to keep school stability information as part of their
case plans pursuant to Fostering Connections; capturing this data element via AFCARS will
encourage uniformity across states, which will result in more accurate data. In addition,
maintaining data elements regarding sexual orientation and gender identity for youth and
educational stability will provide an opportunity to track progress and measure interventions to

" Amy Dworsky et al., Homelessness During the Transition From Foster Care to Adulthood, 103 AM. J. OF PUB.
HEALTH 318, 320 (2013).
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address educational disparities for LGBTQ youth who, as described above, have
disproportionately negative educational experiences.

All Data Elements in the 2016 AFCARS Final Rule Relating to the Indian Child Welfare Act
Should be Retained.

We oppose eliminating data elements relating to the Indian Child Welfare Act (“ICWA”) from
the 2016 AFCARS Final Rule. Under the 2016 AFCARS Final Rule, states and tribal entities
will only be required to report most of the ICWA-related data elements if ICWA applies in a
child’s case, greatly reducing any burden associated with collecting and reporting these elements.
Eliminating the collection of demographic information regarding American Indian and Alaska
Native youth not only negatively impacts another vulnerable population with poor outcomes, but
inhibits the ability to learn more about the specific experiences of LGBTQ-identified American
Indian and Alaska Native youth.

The Date of Health Assessment and Timely Health Assessment Data Elements Should Be
Retained.

We oppose the proposed removal of health assessment data elements, which note the date and
timeliness of a child’s health assessment within AFCARS. This information is important for
assessing access to care for a significant portion of the foster care population at the state and
national level. This is an important aspect of measuring a state’s compliance with its Title IV-B
Health Oversight and Coordination Plan. The inclusion of health assessment dates in the 2016
Final Rule provided a baseline understanding of the health of children entering the child welfare
system. ACF needs this data to assess whether states are complying with important federal
requirements under the Title IV-B program.

The inclusion of the date of a child’s health assessment is particularly important given the
nationwide increase in parental substance use disorders, which has resulted in more children
entering the foster care system with significant trauma. Children can manifest this trauma by
developing various physical, developmental, educational, and mental health conditions.
Timeliness of health assessment is critical to ensuring that child welfare agencies can
appropriately identify health needs such as trauma-related behavioral challenges and
developmental delay and provide access to appropriate services as indicated by the assessment.
Given that Alaska Native and American Indian children as well as LGBTQ youth experience
trauma at disproportionately high levels, the ability to cross reference health assessment data
elements with identity-related demographic information is critical to ensuring well-being.

The Sexual Orientation and Gender Identity and Gender Expression Data Elements of Foster
Youth can be Administered Safely and Effectively.

The NPRM justifies the erasure of sexual orientation data collection of LGBTQ youth based on
an unsubstantiated conclusion—unsupported by empirical evidence—that the collected data
would be inaccurate and that the data could lead to breaches of confidentiality because a case
worker would be gathering the information. '

'2 Adoption and Foster Care Analysis and Reporting System, 84 Fed. Reg. 16572, 16576 (April 19, 2019) (to be
codified at 45 C.E.R. pt. 1355), available at https://www.federalregister.gov/documents/2019/04/19/2019-
07827/adoption-and-foster-care-analysis-and-reporting-system [hereinafter “2019 NPRM™].
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The child welfare profession has acknowledged the importance of collecting sexual orientation
and gender identity and expression (“SOGIE”) information about children, along with other
critical information about the child’s circumstances, in order to tailor an individualized case plan.
In 2013, the Center for the Study of Social Policy, Legal Services for Children, the National
Center for Lesbian Rights, and Family Builders by Adoption issued a set of professional
guidelines addressing all aspects of managing SOGIE information in child welfare systems."
The guidelines address the need to collect SOGIE information in order to develop case plans and
track outcomes in individual cases, and to engage in agency planning and assessment.

As a means of assessing risk and tracking disparities and outcomes, many public agencies
already collect SOGIE information on youth without experiencing the speculative harms cited in
the NPRM. Sexual orientation questions have been included on school-based surveys of
adolescents for decades through versions of the current Youth Risk Behavior Surveillance
Survey distributed by the Center for Disease Control, and SOGIE information is collected by
many health care providers. Researchers have surveyed LGBTQ youth in the juvenile justice
system, significantly increasing the profession’s understanding of the disproportionate numbers
of LGBTQ youth in detention, as well as differences in offense and detention patterns.'* The
regulations promulgated under the Prison Rape Elimination Act (“PREA”) require youth and
adult correctional officers to collect SOGIE information as part of their initial screening process
to identify residents who may be vulnerable to sexual assault."”” More and more state and local
child welfare and juvenile justice agencies, as well as providers serving youth experiencing
homelessness, have developed protocols to collect SOGIE data.

In addition, child welfare agencies routinely collect, record, and manage sensitive information.
AFCARS already requires case workers to collect information that is highly personal, private,
and confidential information, such as physical and sexual abuse backgrounds, histories of sexual
exploitation, emotional and psychological abuse histories, and mental health diagnoses and
medications. Child welfare personnel should, after ensuring protections against discrimination
are in place and completing training, collect SOGIE data in the same manner as they collect
other sensitive information. Federal law already protects the confidentiality of information
contained in child welfare records.

Further, the rule already requires agencies to collect and report data on family conflict over the
child’s SOGIE in the Child and family circumstances at removal data element. Thus, the rule
effectively requires some inquiry into the SOGIE of children experiencing family conflict.
Contrary to the rationale cited in the NPRM, collecting data about a child’s SOGIE from third
parties is likely to lead to speculation rather than accurate data. As written, the NPRM would
require caseworkers to make decisions about children based on their SOGIE without requiring
training and education to ensure that these decisions are made by informed and culturally
competent staff.

13 Shannan Wilber, Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and
Expression of Children in Child Welfare Systems, FAMILY BUILDERS BY ADOPTION (2013),
http://cssr.berkeley.edu/cwscmsreports/documents/Information%20Guidelines%20P4.pdf.

'* Angela Irvine, “We 've Had Three of Them”: Addressing the Invisibility of Lesbian, Gay, Bisexual and Gender
Non-Conforming Youths in the Juvenile Justice System, 19 COLUM. J. OF GENDER & L. 675 (2012).

'3 National Standards to Prevent, Detect and Respond to Rape, 28 CFR § 115 (2012).
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Most advocacy organizations, particularly those that commented on sexual orientation data,
opposed streamlining the data and emphasized the important information that collection would
yield.'® Both child welfare professionals and professionals who advocate for the rights and fair
treatment of LGBTQ youth have acknowledged the importance of collecting SOGIE information
about children in order to tailor individualized case plans. Indeed, the NPRM confirms that states
agree that knowing this data about children and families they work with would help in assisting
families, but falls back upon the position that there is no statutory requirement that it be reported
to an administrative data set.'” However, the law clearly does not prohibit the collection of this
data and, in fact, Congress enacted statutes requiring the Children’s Bureau to add data elements
to AFCARS and agencies have an obligation that the national data set be comprehensive.'®
Given that an ACF-funded study found that almost twenty percent of youth in care are LGBTQ,
it is clear that any AFCARS structure that does not require collection of SOGIE demographic
information cannot be comprehensive in nature. While some states may express concern over
collecting SOGIE-related information, the role of ACF should be to support and assist states
rather than retain a data approach that has left the needs of LGBTQ youth largely unaddressed.

Agencies Should Retain the Sexual Orientation Question for Adoptive and Foster Parents and
Guardians.

There is a chronic shortage of foster homes in the United States. Efforts to recruit and retain all
qualified families—including LGBTQ families—should be a core part of an agency’s
recruitment strategy. The LGBTQ community is an important resource for children and youth
needing both foster and permanent families. According to a 2007 study, gay, lesbian, and
bisexual foster parents are raising six percent of foster children in the United States.'” And a
2018 study from the Williams Institute found that same-sex couples are seven times more likely
to be raising foster and adoptive children than different-sex couples.” Yet fear of discrimination
discourages many prospective LGBTQ parents from contacting foster and adoption agencies.
The concern is well founded: in a 2011 national survey of 158 gay and lesbian adoptive parents,
nearly half of respondents reported experiencing bias or discrimination from a child welfare
worker or birth family member during the adoption process.”!

Requiring sexual orientation data collection of foster and adoptive parents would encourage
training that would lead LGBTQ parents to have more confidence that they would not be
discriminated against and would lead to broader efforts to recruit and utilize LGBTQ families,
ensuring a more thorough matching and placement process that would provide both a larger
number of homes available to children and the greatest chance for success and permanency.

'©2019 NPRM, 84 Fed. Reg., at 16577.

72019 NPRM, 84 Fed. Reg., at 16574-75.

'8 See Fostering Connections to Success and Increasing Adoptions Act (public Law 110-351, 2008) and the
Preventing Sex Trafficking and Strengthening Families Act (Public Law 113-183, 2014); See 42 U.S.C.A. § 679(d)
of the Social Security Act.

' Gary J. Gates et al., Adoption and Foster Care by Gay and Lesbian Parents in the United States, WILLIAMS INST.
& URBAN INST. (Mar. 2007), https://www.urban.org/sites/default/files/publication/46401/411437-Adoption-and-
Foster-Care-by-Lesbian-and-Gay-Parents-in-the-United-States.PDF

%% Shoshana K. Goldberg & Kerith J. Conron, How Many Same-Sex couples are Raising Children?, WILLIAMS INST.
(July 2018), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Parenting-Among-Same-Sex-Couples.pdf.

*! David M. Brodzinsky & Evan B. Donaldson, Expanding Resources for Children III: Research-Based Best
Practice in Adoption by Gays and Lesbians, EVAN B. DONALDSON ADOPTION INSTITUTE (2011),
https://www.adoptioninstitute.org/wp-content/uploads/2013/12/2011 10 Expanding Resources BestPractices.pdf.
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Almost 40 years of research has demonstrated that children raised by same-sex couples are just
as healthy and psychologically sound as children raised by heterosexual parents.** Tracking the
data of these prospective parents will promote routine discussions between prospective foster
parents and Title IV-E agencies, normalize conversations about sexual orientation and signal
increased acceptance of LGBTQ caregivers. A national data set capturing information about
prospective LGBTQ parents would assist agencies in recruiting, training, and retaining an
increased pool of foster care providers who can meet the needs of children in foster care.

The Children’s Bureau Should Add Gender Identity Questions for Foster Youth, Foster and
Adoptive Parents, and Guardians.

A recent study found that “[y]outh who are transgender and/or gender-expansive often have a
difficult time in child welfare systems; violence enacted upon people who are LGBTQ is often
not because they are “out” as LGBTQ, but because service providers, caretakers, and peers are
policing the youth’s gender behaviors.”** Further, the federally-funded study of Los Angeles
county’s foster care demonstrated that transgender youth face even higher rates of over-
representation in care compared to their presence in the general population than their lesbian,
gay, and bisexual peers.”* Because of the particular challenges faced by transgender foster youth,
adding gender identity questions for both foster youth, foster and adoptive parents, and guardians
will help states and tribes save costs by identifying affirming placements, reducing placement
instability, and reducing over-representation.

Collecting gender identity data as well as sexual orientation data will help states and tribes
develop streamlined comprehensive services with no gaps. Collecting gender identity data will
be especially useful as new programs are developed with Family First funding. Title IV-E
agencies will benefit from and save money by adding these data elements now in conjunction
with the new Comprehensive Child Welfare Information System (“CCWIS”).

2 See Alicia Crowl et al., 4 Meta-Analysis of Developmental Outcomes for Children of Same-Sex and Heterosexual
Parents, JOURNAL OF GLBT FAMILY STUDIES (Jan. 9, 2007), available at
https://www.tandfonline.com/doi/abs/10.1080/15504280802177615 (“extensive data available from more than 30
years of research reveal that children raised by gay and lesbian parents have demonstrated resilience with regard to
social, psychological, and sexual health despite economic and legal disparities and social stigma.”); Ellen C. Perrin
& Benjamin S. Siegel, Promoting the Well-Being of Children Whose Parents are Gay or Lesbian, AMERICAN
ACADEMY OF PEDIATRICS (Apr. 2013), available at https://pediatrics.aappublications.org/content/131/4/e1374.
(“Analyses revealed statistically significant effect size differences between groups for one of the six outcomes:
parent-child relationship. Results confirm previous studies in this current body of literature, suggesting that children
raised by same-sex parents fare equally well to children raised by heterosexual parents.”).

> Brandon Andrew Robinson, Child Welfare Systems and LGBTQ Youth Homelessness: Gender Segregation,
Instability, and Intersectionality, 96 CHILD WELFARE 47, 31 (2018). Robinson further states that “mental health
treatments and other behavior modifications may be used against youth who are transgender and gender-expansive
as a way to try to modify their gender expression (Mallon & DeCrescenzo, 2006; Marksamer, 2011). Youth of color
who are transgender and gender expansive face compounding stressors and experiences of discrimination within
child welfare systems, whereby racism and racial profiling can shape how some youth’s behaviors, including their
gender behaviors, are monitored and disciplined (Mallon & DeCrescenzo, 2006).” Id.

** Sexual and Gender Minority Youth, at 7.
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The Data Elements in the Final Rule are Not Overly Burdensome and Have Already Been
Streamlined through Numerous Comment Periods.

When the Department of Health and Human Services released the proposed rule in 2016, the rule
went through an extensive notice and comment period, during which the burden of all data
elements was discussed and addressed by scores of researchers, advocates, and child welfare and
social service experts. The rule considered and dismissed the purported reasons given in the 2019
NPRM for eliminating this data.

The 2016 Final Rule already represents a "streamlining" of the original proposed rule (2015
NPRM and 2016 SNPRM) and the burdens identified by commenters were addressed in the Final
Rule. In fact, states and tribal entities and other stakeholders have had numerous opportunities to
provide public comments on AFCARS data elements including in 2003, 2008, 2010, 2015, and
2016. The Final Rule data elements reflect exhaustive public comments, are not overly
burdensome, and will provide nationwide information regarding children and families whose
existence and experiences have remained officially invisible. Any burden involved in
implementing new data elements is outweighed by the benefit of more informed state and federal
policy resulting in improved outcomes for some of the most marginalized children in the child
welfare system. Reducing instability and achieving permanency for LGBTQ children through
placement with affirming, supportive families and providing needed supportive services could
also provide cost savings.

Because AFCARS has not been updated since 1993, data elements added in the 2016 Final Rule
reflect significant advances in child welfare policy and practice and include statutorily required
data from the Preventing Sex Trafficking and Strengthening Families Act (P.L. 110-351) and
changes in foster care services and oversight in the Fostering Connections to Success and
Increasing Adoptions Act of 2008 (P.L.110-351), and the Child and Family Services
Improvement and Innovation Act (P.L. 112-34). The burden on states of implementing new data
element collection will be reduced with the current development of the new Comprehensive
Child Welfare Information System (“CCWIS”), and many of the data elements will assist states
in implementing the recently passed Family First Prevention Services Act (“Family First,” P.L
115-123).

Collecting the Data Elements in the Final Rule will Decrease Costs in the Child Welfare
System by Improving Outcomes for LGBTQ Youth.

Failing to collect SOGIE information about youth in the foster care system will impose its own
burdens, including substantial additional costs. The poor outcomes documented for LGBTQ
foster youth, including a greater number of foster care placements, overrepresentation in
congregate care, and hospitalization for emotional reasons, carry substantial costs to state and
tribal child welfare systems. Identifying LGBQ foster youth through the voluntary sexual
orientation question and implementing effective interventions to reduce instability; minimize
costly stays in group homes, hospitals, and juvenile justice facilities; and improve permanency in
family home settings would provide tremendous cost savings. Adding a gender identity question
for foster youth would similarly provide cost savings.
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For example, the average annual cost of foster care maintenance payments under Title IV-E and
administrative costs per foster child in FY10 was $25,782.% That same year, subsidies for
adopted children and administrative costs for an adopted child averaged $10,302 in costs.*® Thus,
identifying an affirming, supportive family for an LGBTQ child leading to adoption—which
would be impossible to do if the child’s sexual orientation or gender identity was unknown—
could lead to an annual cost savings of $15,480 per child. A more recent Center for American
Progress estimate using FY16 figures indicates that a child adopted from foster care costs a state
only 25% per year as much as a child who remains in foster care, amounting to a $29,000 cost
savings per year.”’ Further, congregate care (in which LGBTQ foster youth are overrepresented)
including group homes, residential treatment facilities, psychiatric institutions and emergency
shelters costs state governments 3-5 times more than family foster care.”® Based on average
annual foster care maintenance payments per child of $19,107 in FY2010,” placing an LGBTQ
child with an affirming, supportive foster family rather having her remain in congregate care
would save a minimum of $38,214 per child per year.

Conclusion

For these reasons, we strongly oppose eliminating the collection of sexual orientation
information for youth and adults, and we urge ACF and HHS to add gender identity data points
for foster youth, foster and adoptive parents, and guardians. Without the data in the 2016
AFCARS Final Rule there will be no national data on LGBTQ foster youth or prospective
parents to measure and improve outcomes for LGBTQ foster youth and families. Further, we
urge ACF and HHS to retain all data elements from the 2016 AFCARS Final Rule on
educational stability, health assessments, and the Indian Child Welfare Act. We welcome the
opportunity to work with ACF to assist the implementation of these important reforms.

Sincerely,

Denise Brogan-Kator
Chief Policy Officer
Family Equality Council

*% Nicholas Zill, Better Prospects, Lower Cost: The Case for Increasing Foster Care Adoption, NATIONAL COUNCIL
FOR ADOPTION (May 2011),
£16ttp://www.adoptioncouncil.org/imagcs/storics/NCFA ADOPTION ADVOCATE NO35.pdf.

Id.
*" Frank J. Bewkes et al., Welcoming All Families: Discrimination Against LGBTQ Foster and Adoptive Parents
Hurts Children, CENTER FOR AMERICAN PROGRESS (Nov. 20, 2018),
https://www.americanprogress.org/issues/lgbt/reports/2018/11/20/461199/welcoming-all-families/.
* NAT’L CONFERENCE OF STATE LEGISLATURES, Congregate Care, Residential Treatment and Group Home State
Legislative Enactments 2009-2013, February 2017 http://www.ncsl.org/research/human-services/congregate-care-
and-group-home-state-legislative-enactments.aspx.
* Zill, supra note 25.
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M. Currey Cook
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General Comment

Thank you for giving the public an opportunity to submit comments on the proposed changes to the AFCARS.

I work in Indian Child Welfarein rural Alaska, in aregion that has over 50 Tribes. | have worked as an ICWA
Advocate for 2.5 yearsin this region with over 20-30 Tribes. | had no idea of the state of Indian Child Welfarein
the U.S. until | began my job. Alaskais one of the States with one of their primary goals to improve their
relationship on working with Tribes when it comes to child welfare. Even with that primary goal, Native children
are still disproportionately represented in the foster care system.

Removing 90% of data indicators related to Native children in foster care due to the burden is not a good reason
to remove what may give us all, meaning those who are involved in child welfare, insight on areas where thereis
aneed of improvement. Data collection is crucial to assessing the quality of the state of child welfare for Tribes
and States. The datais used by both Tribes and States. So many children get "lost" in the system and with
required data collecting we can continue to prevent this. We can use statistics to make sure children do not
become another statistic.

There must be an innovative and efficient ways to reduce the "burden" of collecting data on children in foster
care. Technology is constantly improving and moving forward, we can find ways to work smarter and not harder.
Children often do not have any voices for themselves which leads it up to families, agencies, Tribes and other
governments to be their voice. Being in foster care is traumatic to children, no matter how short or long they are
in care. It is especially traumatic when children are removed from their home rural village, and moved to an
entire new place when they may have never left their village before. It istraumatic to the families who may have
ahistory of child removal, especidly if it was unjustified child removal. Child Welfare cases center around court
decisions, it should be good practice to document the court findings. | would not be able to do my job if | did not
know where my cases were at legally.
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It is not a burden but an investment into anything we can do to prevent this and to continue to work so that their
timein foster careis as short as possible, or does not occur at all.

ICWA-compliance is till present and will continue to be. In my short-career working in Indian Child Welfare |
have seen non-compliance such as.

-Taking months for the placement with arelative to occur

-Tribes not being notified when child welfare cases open involving their tribal children until later into the case,
which happens regularly

-Cases not transferring to Tribal Jurisdiction due to the a misunderstanding of the Tribe's capacity to manage the
case

-Parents and siblings not getting a visit with their children for close to ayear after removal

-An approved relative placement not occurring right away due to the bond between the foster parents and child

Some of these are things that data cannot show. However, if it isreported in some way it could lead to the
question of why? Such as:

Why aren't these cases not transferring to Tribal Jurisdiction?

Why are X# of children not being placed with their relatives, was there a good cause to deviate from the
placement?

Why did the Tribe only get involved later in the case, isit because they were not identified asa Tribein the
beginning? Is it because there was not great enough of an effort to search of the child's affiliated Tribe? Did the
Tribe get notified and not respond and why?

Please do not quiet the voice of the children who cannot speak for themselves. | understand the burden of
reporting data, but | also understand its importance. | know that when we do our Title IV-E reporting, it means
that the State and Federal agencies are being given numbers to give insight into what we are facing on the ground
everyday. | know that it means that in the future, it may lead to more funding. | also understand the burden is not
totally on the State but with data Tribes can work collaboratively with the State to reduce that burden. However
we need to be able to identify what needs to be improved first.

By having more "eyes & ears' on the state of child welfare, we can all work together to continue to improve the
quality of lifefor children which will lead to a better quality of life for them as adults. Thank you for taking the
time to read this.

-Megan Sennie
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Please accept the comments of the National Indian Child Welfare Association which are attached to this

message.

Attachments

NICWA
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June 18, 2019

Ms. Kathleen McHugh, Director

Policy Division, Children’s Bureau
Administration for Children and Families

U.S. Department of Health and Human Services
330 C Street, S.W.

Washington, DC 20201

Re: Comments Regarding AFCARS Notice of Proposed Rulemaking (RIN 0970-AC72)
Published April 19, 2019 in the Federal Register

Dear Ms. McHugh:

Please accept the comments of the National Indian Child Welfare Association (NICWA) regarding the
notice of proposed rulemaking (NPRM) published on April 19, 2019, in the Federal Register (RIN 0970-
AC72). NICWA is a private, nonprofit Indian organization headquartered in Portland, Oregon. We are
dedicated to the well-being of American Indian and Alaska Native (Al/AN) children and families and carry
out our mission through public policy and advocacy, research, community development, and training and
technical assistance with tribal, state, federal, and private agencies. We have extensive knowledge and
expertise in federal child welfare programming, including the Department of Health and Human Services
programs under Title IV-B and Title IV-E of the Social Security Act. Our comments will focus on the
impacts of the NPRM for Al/AN children and families.

NICWA Experience with Child Welfare Data Collection

Within a few years after the passage of the Indian Child Welfare Act in 1978 (25 USC 1901 et seq.),
otherwise referred to as ICWA, tribal child welfare programs began pursuing methods to collect data on
state efforts to implement ICWA. These efforts included working with state partners and sometimes the
Bureau of Indian Affairs under the Department of Interior to improve both tribal and state data collection
and reporting of data related to ICWA requirements. NICWA entered this work in 1987 upon the request
of tribes and states in the Northwest (Oregon, Idaho, and Washington) to provide expertise on ICWA
requirements, effective casework practices with AI/AN children and families, intergovernmental
relationships, and understanding of how data could be used to inform practice and policy for this
population. AFCARS did not exist at this time, but NICWA developed early knowledge and expertise in
how state child welfare data systems captured data concerning Al/AN children and families and strategies
to improve the reliability and accuracy of that data.

In the 1990’s, after the establishment of the AFCARS data collection and reporting system and the
passage of a federal law provision requiring the Administration for Children and Families (ACF) to ensure
states were consulting with tribes on measures to comply with ICWA (42 USC 622(b)(9)), NICWA
expanded our technical assistance services to include data collection methods for integrating ICWA
requirements into state AFCARS systems. In addition, NICWA also developed partnerships with a
number of Children’s Bureau child welfare resource centers to provide technical assistance to tribes and
states on child welfare practice and systems enhancements into the late 2000s, including the National
Resource Center for Child Welfare Data and Technology. NICWA was also involved in supporting tribes
and states in efforts to improve tribal access to state AFCARS and ICWA related data for tribal child
welfare agencies (remote access).

After the passage of the Fostering Connections to Success and Increasing Adoptions Act of 2008 (P.L.
110-351) which authorized tribal governments to directly operate the Title IV-E program, NICWA began
technical assistance efforts to help tribes applying to operate the Title IV-E program and newly approved
Title IV-E tribes who were developing AFCARS data systems. This technical assistance required
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innovative thinking to develop AFCARS data collection methods that would meet AFCARS regulatory
rigor and the often limited capacity of tribes to develop and operate robust electronic data collection and
reporting systems.

NICWA'’s data collection and reporting technical assistance have always been rooted in several
fundamental principles. They are as follows:

e Support effective partnerships between tribal, state, and federal government agencies that
respect the rule of law and tribal sovereignty. View tribes as essential partners and contributors in
the data collection and reporting process that involves their tribal citizens.

e Add value through innovation and proven methods to enhance data collection for AlI/AN children
and families and improve accuracy and reliability of data collected.

o Ensure any data collected and reported is readily accessible by tribes.

¢ Promote the collection of data that is meaningful for AlI/AN children and families and contributes
to the effective public policy solutions and systems change efforts to improve outcomes for Al/AN
children and families.

Appropriate Consultation with Tribal Nations

Tribal consultation is an essential element of any proposed changes to federal agency policy that impacts
Al/AN children and families. Both the Department of Health and Human Services and ACF have
consultation policy established through executive action that reinforces and instructs agency officials on
the process for conducting appropriate consultation. In the NPRM, ACF identifies several meetings and
written documents as examples of consultation with tribes on AFCARS and proposed AFCARS changes.
Unfortunately, some of the identified consultation meetings regarding AFCARS were not announced as
tribal consultation by ACF and did not provide tribes with opportunities to discuss their issues or
concerns, such as webinars where tribes were not allowed to ask questions or when ACF officials
declined to respond to tribal questions in a meeting. In addition, a significant amount of the consultation
process outlined in the NPRM relies on email listserv announcements that only Title IV-B or Title IV-E
tribes receive, which is not the full number of tribes with children in state child welfare custody.

Going back to 2017, numerous tribal leaders and tribal child welfare directors have expressed concerns
to NICWA regarding the lack of appropriate consultation regarding proposed changes to AFCARS. In
many cases this has the effect of discouraging the participation of tribal governments in the regulatory
process. Case in point is the low attendance for the recent June in-person and telephone AFCARS
consultation sessions for tribes. While NICWA appreciates the recent AFCARS consultation sessions for
tribal nations that ACF hosted prior efforts did not meet the standard for appropriate consultation and
unfortunately were an influencing factor in low participation by tribal nations in subsequent consultation
efforts.

The Benefits of Collecting the 2016 ICWA Data Elements

States, tribes, federal agencies, and policymakers need better data for AI/AN children and families to
understand how to effectively address persistent and long-term poor outcomes for Al/AN children and
families. AFCARS data tells us that AlI/AN children have long been overrepresented in state foster care
systems both nationally and in many states with foster care rates climbing as high as 14 times the AlI/AN
child population rates in these states. AlI/AN children also tend to be in foster care longer than white
children and have more foster care placements too. In addition, it is widely recognized that more data and
support for states and tribes is needed to improve ICWA implementation. ACF, under Title IV-B of the
Social Security Act (42 USC 622(b)(9)), is required to oversee that states are consulting with tribal
governments on measures taken by the state to comply with ICWA. The 2016 Final Rule ICWA data
elements are needed to understand how states are working with tribes on ICWA implementation and
whether their efforts are being successful in addressing specific areas of concern.
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In the NPRM, ACF questions whether AFCARS is the most appropriate data collection system for
capturing a number of ICWA data elements. While we understand the purpose of AFCARS and limits of a
data system like AFCARS, AFCARS is still the best federal data system to capture data on Al/AN children
and families in state child welfare systems, especially data related to placements of AI/AN children and
associated ICWA requirements. ACF officials have suggested the Department of Interior is a better
federal agency for collecting ICWA related data, but the Department of Interior does not have a
relationship with states in child welfare and does not have an operational data base or resources to
collect data on AI/AN children in state foster care systems. Other alternative methods for collecting ICWA
related data, such as the Child and Family Services reviews, are not feasible and the structure of these
reviews does not support collection of this type of ICWA related data. ACF states that research or surveys
could fill this data collection void, but the history of funding this type of research has demonstrated that it
can’t be relied upon to provide accurate and regularly reported data.

Many tribes rely on state data to help them understand the disposition of not only individual ICWA cases
involving their tribal citizens, but also larger systems issues within their state. Washington State collects a
robust set of ICWA measures that help tribes understand statewide, regional, and local ICWA
implementation much better. Washington uses their data to inform training of their state and tribal
workforce, policy development, contractual performance of state contractors, and issues related to the
judicial role in ICWA proceedings. The 2016 AFCARS data elements would provide a consistent set of
data that tribes and states could use to address ICWA challenges and other child welfare practice issues.
Below are several ICWA data elements in the 2016 Final Rule proposed for elimination in the NPRM that
provide important information that inform case planning and systems efforts to improve outcomes. These
data elements should be easily retrievable from any case file, are quantitative in nature, and should be
easy to record in AFCARS.

o Date of court determination of ICWA application. This provides information on whether there
were significant differences between when the state court and state IV-E agency confirmed
application of ICWA and how this affected ICWA implementation.

e Transfer of jurisdiction. This provides information on whether a request for transfer of
jurisdiction was requested, whether it was approved or denied, and if denied, what the basis for
denial was regarding the request. ACF’s NPRM alternative to this data element is based on the
AFCARS data element “reason for exit,” but this will not provide the necessary information to
understand when transfer was requested in a case, why it did or did not happen, and how this
impacted other service provisions or case planning.

o Foster care placement preferences. This provides information on whether foster care
placement preferences were met and which placement preference was used at that time. It asks,
if placement preferences were not met, was good cause found to apply and on what basis. While
the NPRM proposes to identify whether a placement involves a relative, or someone that is a
member of a tribe, it does not provide information on whether a tribal placement preference was
used that could be different than ICWA'’s, whether good cause was found to deviate from the
placement preferences and the basis for good cause, and whether the tribe approved of the
placement if it involved a congregate care setting (institution or group care setting).

o Adoptive placement preferences. This provides information on whether the adoptive placement
preferences were met and which placement preference was used. It asks, if placement
preferences were not met, was good cause found and on what basis. While the NPRM proposes
to identify whether a placement involves a relative or someone that is a member of a tribe it does
not provide information on whether a tribal placement preference was used that could be different
than ICWA'’s, whether good cause was found to deviate from the placement preferences, and the
basis for good cause.

o ICWA notice on foster care placement and termination of parental rights to tribes and
parents. While ACF is proposing to retain a modified data element on notice from the 2016 Final
Rule, it contains flaws in its modified form. The NPRM data element only tracks if notice was sent
by the state IV-E agency. The NPRM data element does not provide information on whether the
notice was sent within ICWA'’s statutory timelines and whether it was sent to both parents and the
child’s tribe. This is important information that informs whether the parents’ and child’s tribe had
the ability to participate in case planning, placement decisions, and court proceedings. Analyzing
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data from the proposed data element in the NPRM could lead to erroneous conclusions regarding
whether ICWA requirements were met or whether the parents or tribe had an opportunity to
participate in important case planning decisions and court hearings. The modified notice data
element also does not track if the notice was sent by the state court instead of the state IV-E
agency which occurs in some jurisdictions.

Many of the ICWA data elements proposed for elimination in the 2019 NPRM have the potential to help
ACF support effective implementation of the Family First Prevention Services Act requirements with
Al/AN children and families such as active efforts and timely notice of proceedings. ACF may be
considering future data elements to address Family First Prevention Services activities in the future, but
our believe is that they must include key requirements of ICWA or they will fail to represent what is most
critical to understand with regards to success or failure with AI/AN children.

We also note that ACF has suggested in the NPRM that expanding AFCARS significantly at this time
would deter state efforts to successfully implement the Family First Prevention Services Act. Our
response to this is a number of the ICWA data elements in 2016 Final Rule, such as active efforts and
timely notice to tribes of proceedings, could be beneficial to ACF as they roll out the new law. In addition,
the amount state and federal funds spent over the last number of decades to support the high rates of out
of home placements for AI/AN children in state systems significantly exceeds the estimated costs for
implementing these additional ICWA related data elements and could result in much less trauma for the
children and families involved. Each year between 9,000 to 10,000 Al/AN children are identified in state
foster care. Using an average foster care monthly rate of $500 per month for 9,000 Al/AN children a year
in state foster care equals $54 million each year being expended in federal and state funds. This does not
include administrative and other services costs to support these foster care children. With better data and
some more targeted interventions as we have seen in some state and county jurisdictions it is very
possible that the number of AI/AN children in state care could decrease by 15% and possibly more. That
is a savings of $8.1 million each year from the current levels of spending, which in five years would pay
for the cost of implementing the ICWA data elements in the 2016 Final Rule.

Burdens for State IV-E Agencies to Collect ICWA Data Elements are Manageable

The 2016 supplemental notice of proposed rulemaking and the 2016 Final Rule addressed issues related
to burdens on states. They concluded there were burdens for states, but they were warranted given the
lack of basic data for AlI/AN children and the benefits for policy development, technical assistance and
training, and programming. While we understand the burden to states must be given, serious
consideration in the implementation of the Final Rule we question some of the assumptions that ACF has
used to justify the changes contained in the NPRM.

ACF and state estimates of burden are based in part upon a misunderstanding of ICWA application. Only
three of the ICWA data elements from the 2016 Final Rule would need to be asked to every child in state
custody. These are: 1) Was inquiry into whether the child is a member or eligible for membership within a
federally recognized tribe conducted?, 2) Is the child a member or eligible for membership in a federally
recognized tribe and if so, which tribe(s)?, and 3) Does ICWA apply? These questions are necessary to
determine if ICWA applies while other data elements in the 2016 Final Rule would only need to be asked
if ICWA does apply. Only nine states have foster care placement rates where ICWA might apply to over
4% of the total state foster care population. In 41 states the rates of Al/AN children in state foster care are
under 3% with 37 of those states having rates less than 1%.

ACF comments that ICWA'’s requirements are almost entirely directed at courts and therefore difficult to
access for state IV-E agencies. While some of ICWA'’s requirements involve court determinations, most of
the actions required are initiated by and based upon state IV-E agency activities. Good case
management practice requires child welfare agencies to document court findings in case files, including
those related to ICWA findings.

A number of states that have cited concerns about expanded AFCARS data collection and reporting

related to the 2016 Final Rule noted they also believe the ICWA data elements are helpful. A key element
of their concerns centers on ACF penalty structures for data that is not collected or reported properly.

HHS002869



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 789 of 879

States have expressed specific concern regarding data that is not under the control of the state IV-E
agency. We believe that ACF should be careful in how they interpret the reasons a state might raise
regarding collection and reporting of the ICWA data elements in the 2016 Final Rule and not embellish
these concerns by conflating them with a general desire to not collect ICWA data. In our conversations
with three states, they expressed a willingness to collect more than just the five ICWA data elements
proposed in the NPRM, but they were more concerned about statements made by ACF officials with
regard to penalties attached to not properly collecting and reporting any data elements in AFCARS. This
suggests that the penalty structure and rules for AFCARS may be a bigger concern than the number of
ICWA data elements in the 2016 Final Rule.

NICWA is also aware that a number of states have already begun integrating the 2016 Final Rule ICWA
data elements in their AFCARS or Comprehensive Child Welfare Information System systems and are
finding the data to be very helpful in addressing ICWA implementation challenges, policy development,
and program management. Before ACF makes a final decision on a Final Rule, we recommend ACF
contact tribes and states that are working with ICWA data elements from the 2016 Final Rule to learn
more about the costs and their experience.

Conclusion

We appreciate ACF’s desire to improve data collection for Al/AN children and programming efforts they
have made in their capacity centers to improve ICWA implementation. These are significant and have
already begun to help improve ICWA implementation in different parts of the United States. As ACF and
other federal agencies increase their movement to be more data-driven, we encourage ACF to consider
the value of retaining more of the ICWA data elements in the 2016 Final Rule. With this in mind, we offer
to share our experience in working with states and tribes on data collection related to ICWA. Thank you in
advance for consideration of our comments. Any questions regarding our comments may be directed to
David Simmons, NICWA government affairs and advocacy director at desimmons@nicwa.org.
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June 18, 2019

United States Department of Health and Human Services
Administration for Children and Families, Policy Division
Attn: Kathleen McHugh

330 C Street SW

Washington, DC 20024

Re: Docket Number: ACF-2018-0003
Docket Name: AFCARS 2019 NPRM
Docket RIN: 0970-AC72
Agency Name: Children's Bureau (CB); Administration on Children, Youth, and
Families (ACYF); Administration for Children and Families (ACF); Department of
Health and Human Services (HHS)

Dear Ms. McHugh:

The Alliance for Children’s Rights submits these comments on the Notice of Proposed
Rulemaking regarding the Adoption and Foster Care Analysis Reporting System
(AFCARS) for Title IV-B and Title IV-E. While the Health and Human Services (HHS)
Regulatory Reform Task Force identified the AFCARS regulation as one in which the
reporting burden may impose costs that exceed benefits in response to Executive Order
(E.O.) 13777, the need to adequately and appropriately identify and support the
children and youth in foster care far outweigh potential cost savings.

Specifically, we offer comments on the proposals to limit data collection on 1) related to
Indian children as defined in the Indian Child Welfare Act (ICWA); 2) sexual orientation
for LGBTQ youth and prospective parents; 3) educational stability; 4) health assessment
and transition plan.

The Alliance for Children’s Rights protects the rights of impoverished, abused and
neglected children and youth. By providing free legal services, advocacy, and programs
that create pathways to jobs and education, the Alliance levels the playing field and
ensures that children who have experienced foster care are able to fulfill their potential.

There are over 60,000 youth and children in California in the foster care system.
Approximately 800 of those are Indian children as defined in ICWA. Nearly 19 percent of
youth living in foster care identify as lesbian, gay, bisexual, transgender, queer, and
questioning. California has approximately 7,500 youth participating in extended foster
care who require the development of a transition plan.

FFPSA Prevention Services Maximized by Using Targeting Data

As states plan to move forward with the prevention services opportunities under Family
First Prevention Services Act (FFPSA), correctly allocating resources and providing the
appropriate evidence-based services will require a deeper understanding of the needs
of all children and youth at risk of entering care.
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Particularly when states are preparing to implement additional restrictions on congregate care, it is
critical that data continue to be collected specific to our most vulnerable populations to ensure they
continue to receive appropriate supports and services. It is also critical to understand how FFPSA
implementation impacts school stability and transition planning. Collecting this data will also aid states
in implementing FFPSA as the data will be useful in targeting FFPSA prevention services programs to
better meet the needs of parents and children.

Data collection requirements of the Final Rule are consistent with ACF’s statutory mission.

Section 479 of the Social Security Act mandates Health and Human Services collect national, uniform,
and reliable information on children in state care. Section 474(f) of the Act requires HHS to impose
penalties for non-compliant AFCARS data. Section 1102 of the Act instructs the Secretary to promulgate
regulations necessary for the effective administration of the functions for which HHS is responsible
under the Act.

The Final Rule, which ACF promulgated pursuant to these statutory requirements, will ensure the
collection of necessary and comprehensive national data on the status of American Indian/Alaska Native
(AI/AN) children for whom ICWA applies and historical data on children in foster care; sexual orientation
for LGBTQ youth and prospective parents; educational stability and health assessment and children and
youth in foster care. Thus, the Final Rule’s data collection elements are necessary to ACF’s statutory
mission under Section 479 of the Act.

Comments — ICWA Data Collection:

These regulations are important to us, our families, and state child welfare systems.

The regulations themselves—in response to the comments from stakeholders across the country—
describe the importance of these changes. As stated in the December 2016 Final Rule, 81 Fed. Reg.
90524, 90527:

Overall, tribes, organizations, states, and private citizens supported our mission to
collect additional information related to Indian children as defined in ICWA.
Moreover, some states, tribes, national organizations, and federal agencies have
stated that ICWA is the “gold standard” of child welfare practice and its
implementation and associated data collection will likely help to inform efforts to
improve outcomes for all children and families in state child welfare systems.

Generally, tribes, organizations representing tribal interests, national child welfare
advocacy organizations, and private citizens fully support the overall goal and
purpose of including ICWA-related data in AFCARS, and the data elements as
proposed in the 2016 SNPRM. These commenters believe that collecting ICWA-
related data in AFCARS will:

1. provide data on core ICWA requirements such as “active efforts” and
placement preferences, as well as assess how the child welfare system is
working for Indian children as defined by ICWA, families and communities;

2. facilitate access to culturally-appropriate services to extended families and
other tribal members who can serve as resources and high-quality
placements for tribal children;
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3. help address and reduce the disproportionality of Al/AN children in foster
care; and

4. provide avenues for collaboration between states and tribes that are more
meaningful, and outcome driven, including improved policy development,
technical assistance, training, and resource allocation as a result of having
reliable data available.

Overall, tribal commenters and national child welfare advocacy organizations believe that collecting
ICWA-related data in AFCARS is a step in the right direction to ensure that Indian families will be kept
together when possible, and will help prevent Al/AN children from entering the foster care system.
Many of the tribal commenters that supported the 2016 SNPRM also recommended extensive training
for title IV—E agencies and court personnel in order to ensure accurate and reliable data.

Other federal reports have demonstrated the need for quality national data to assess states’ efforts in
implementing ICWA. See Government Accountability Office, Indian Child Welfare Act: Existing
Information on Implementation Issues Could be Used to Target Guidance and Assistance to States, GAO-
05-290 (Apr. 4, 2005)*.

Nothing has changed since ACF made clear in its final rule that data collection is necessary to protect
Indian children and families and their tribes. There remains a pressing need for comprehensive national
data on ICWA implementation. Congress has not amended the Act’s data collection provisions. And
there have been no changes in circumstances that would alter the burdens or benefits of the final rule’s
data collection requirements.

Maximizing Vital Resources.

Data collection and analysis provides a basis for examining progress and outcome measures related to
children and youth in foster care impacted by ICWA. The Federal government, States, local
governments, tribes and child welfare advocates can gain insight into the number and types of ICWA
cases and use the data to inform policy changes and implementation and maximize invaluable resources
to support Indian children and their families.

Tribes, States, Federal Agencies and Policy Makers Rely on Accurate and Appropriate Data.

States, tribes, federal agencies, and policymakers need better data for Native children and families to
understand how to effectively address persistent and long-term poor outcomes for Native children and
families. While ACF is proposing to retain five of the ICWA data elements from the 2016 Final Rule, the
2019 NPRM eliminates many of the data elements that are needed to understand the unique issues that
Native children experience related to poor outcomes in state child welfare systems.

When local ICWA data is available, tribes use it to identify discrepancies in state ICWA caseloads or to
identify practice issues that need improvement. Unfortunately, many states do not collect this data. The
2016 AFCARS data elements would provide a consistent set of data that tribes and states could use to
address ICWA challenges and other child welfare issues.

L http://www.gao.gov/products/GAO-05-290.
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Many of the ICWA data elements proposed for elimination in the 2019 NPRM have the potential to help
ACF support effective implementation of the Family First Prevention Services Act requirements with
Native children and families such as active efforts and timely notice of proceedings.

ACF is required to oversee that states are consulting with tribal governments on measures taken by the
state to comply with ICWA (42 USC(b)(9)). The 2016 Final Rule ICWA data elements are needed to
understand how states are working with tribes on ICWA implementation and whether their efforts
address specific areas of concern.

ACF is in the best position to capture necessary data on Native children and families in state child
welfare systems and AFCARS is the only federal data system that has the ability to capture placement-
related data. The Department of Interior does not have a relationship with states in child welfare and
does not have an operational data base, or resources, to collect data on Native children in state foster
care systems.

Alternative methods for collecting ICWA related data, such as the Child and Family Services reviews, are
not feasible and the structure of these reviews does not support collection of this type of data. ACF
states that research or surveys could fill this data collection void, but the history of funding this type of
research has demonstrated that it can’t be relied upon to provide accurate and regularly reported data.
Several of the ICWA data elements in the 2016 Final Rule proposed for elimination provide important
information that inform case planning and systems efforts to improve outcomes such as the following
data elements. They should be easily retrievable from any case file, are quantitative data that is easy to
record, and have important value.

e Date of court determination of ICWA application. This provides information on whether there
were significant differences between when the state court and state IV-E agency confirmed
application of ICWA and how this affected implementation.

e Transfer of jurisdiction. This provides information on whether a request for transfer of
jurisdiction was requested, whether it was approved or denied, and if denied, what was the
basis for denial was. ACF’s alternative to this data element based on the data element “reason
for exit” will not provide the necessary information to understand when transfer was requested
in a case, why it did or did not happen, and how this impacted other service provision or case
planning.

e Foster care placement preferences. This provides information on whether foster care
placement preferences were met, which placement preference was used, and if placement
preferences were not met was good cause found and on what basis. While the NPRM proposes
to identify whether a placement involves a relative or someone that is a member of a tribe it
does not provide information on whether a tribal placement preference was used that could be
different than ICWA'’s, whether the good cause was found to deviate from the placement
preferences and the basis for good cause, and did the tribe approve of the placement if it
involved a congregate care setting (institution or group care setting).

o Adoptive placement preferences. This provides information on whether the adoptive
placement preferences were met, which placement preference was used, and if placement
preferences were not met was good cause found and on what basis. While the NPRM proposes
to identify whether a placement involves a relative or someone that is a member of a tribe it
does not provide information on whether a tribal placement preference was used that could be
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different than ICWA’s, whether the good cause was found to deviate from the placement
preferences, and the basis for good cause.

e ICWA notice on foster care placement and termination of parental rights to tribes and
parents. While ACF is proposing to retain a modified data element on notice from the 2016 Final
Rule, in its modified form it contains flaws. The NPRM data element only tracks whether notice
was sent by the state IV-E agency. The NPRM data element does not provide information on
whether the notice was sent within ICWA'’s statutory timelines and whether it was sent to both
parents and the child’s tribe. This is important information that informs whether the parents
and child’s tribe had the ability to participate in case planning, placement decisions, and court
proceedings. Analyzing this data from the proposed data element could lead to erroneous
conclusions regarding whether ICWA requirements were met or whether the parent’s or tribe
had an opportunity to participate in important case planning decisions and court hearings. The
modified notice data element also does not track if the notice was sent by the state court
instead of the state IV-E agency which occurs in some jurisdictions. This is data that should be
easily retrievable from a case file.

Absence of Appropriate Consultation with Tribal Nations.

Tribal consultation has not occurred according to ACF principles and promotion of effective government-
to-government relationships. While ACF has listed previous meetings with tribal nations as consultation
in the NPRM that were not identified as consultation to tribal leaders and often did not specifically
address issues of concern to tribal leaders and representatives present.

Burdens for State IV-E Agencies to Collect ICWA Data Elements are Manageable.

The 2016 supplemental notice of proposed rulemaking and the 2016 Final Rule addressed issues related
to burdens on states. They concluded that there were burdens for states and were warranted given the
lack of basic data for Native children and the benefits for policy development, technical assistance and
training, and programming.

ACF and state estimates of burden are based in part upon a misunderstanding of ICWA application. Only
three of the ICWA data elements from the 2016 Final Rule would need to be asked to every child in state
custody. These are 1) Was inquiry into whether the child is a member or eligible for membership within
a federally-recognized tribe conducted?, 2) Is the child a member or eligible for membership in a
federally-recognized tribe and if so, which tribe(s)?, and 3) Does ICWA apply? These questions are
necessary to determine if ICWA applies while other data elements in the 2016 Final Rule would only
need to be asked if ICWA does apply. Only nine states have foster care or other out of home placement
rates where ICWA applies to over 4% of the total state foster care population. In 41 states the rates are
under 3% with 37 states under 1 percent.

o  While some of ICWA’s requirements involve court determinations, most of the actions required
are based on state IV-E agencies efforts. Good case management practice requires child welfare
agencies to document court findings in case files, including those related to ICWA findings.

e We are aware, for example, that California, a state with 109 federally-recognized tribes, is
already well under way with its implementation efforts, having relied on the final rule. At this
stage, any modification of the data collection requirements would be a waste of finite state child
welfare resources, which itself is an additional burden.
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Comments — LGBTQ Data Collection

Tracking of information on LGBTQ youth in AFCARS is crucial, given that LGBTQ youth are
overrepresented in out-of-home care and have been shown in studies to disproportionately be
mistreated in foster care, including longer stays in care, particularly residential care, and poor outcomes,
including high rates of aging out of care, homelessness, and criminal justice involvement. Without
properly tracking these data it will be impossible to appropriately respond to meet the needs of this
vulnerable population.

Confidentiality Concerns Unfounded.

While the administration has expressed concerns regarding the accuracy and confidentiality of sexual
orientation and gender identity and expression (SOGIE) data, questions regarding sexual orientation
have been included in the Youth Risk Behavior Surveillance Survey from the Centers for Disease Control
and Prevention for decades, and the Prison Rape Elimination Act requires youth correction officers to
collect SOGIE data as part of their screening processes. Child welfare agencies have shown that they are
capable of managing confidential information about sensitive topics such as sexual abuse, mental health
diagnoses, mental health, and medication. Like all data kept by the state, SOGIE data would be
protected by confidentiality and should not be treated differently than other confidential data.

The most accurate measures the number and needs of LGBTQ youth in care are based off of a small
number of studies, mostly conducted in large urban centers. Tracking SOGIE data in AFCARS is necessary
because accurately counting the LGBTQ youth in the child welfare system is important to understand
their unique needs. This is especially pertinent as studies indicate that LGBTQ youth who have faced
maltreatment on account of their sexual orientation or gender identity and expression are more
transient, particularly as they seek more affirming locales, so population numbers will likely not be
uniform.

Development of Best Practices and Funding Resources.

The ability to compare to other jurisdictions is vitally important in assessing progress and, over time, in
seeing which settings have been able to establish strong practices. For this to be effective, it’s important
that there is a single tool consistently tracking SOGIE data so that answers are comparable.

As Congress seeks to respond to the needs of LGBTQ youth in care, AFCARS is the tool that they will use.
While there has been movement to respond to the needs of youth in care, Congress has not had
accurate information to track their numbers. Additionally, funders who want seek to support programs
that target LGBTQ youth need accurate data to appropriately allocate funds.

Protecting our Most Vulnerable.

The Preventing Sex Trafficking and Strengthening Families Act mandates that identification and
documentation of children and youth at risk of trafficking. As studies have indicated that LGBTQ youth
who run away or age out of care are at increased risk for sex trafficking, failure to collect SOGIE data
ignores a population at risk.

LGBTQ youth are at a higher risk for placement changes, unnecessary congregate care, and adoption
disruption as a result of their sexual orientation or gender identity and expression. While LGBTQ foster
parents are suitable placements for any child, the likelihood of placement disruption is lower if LGBTQ
youth are placed in their care. As the Family First Prevention Services Act pushes more children out of
congregate care, the current shortage of foster and adoptive parents will grow. LGBTQ foster parents
can present an ideal placement for hard to place kids.
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LGBTQ youth are likely to be a significant target population for prevention services under FFPSA due to
their disproportionate representation in the system. Capturing SOGIE data will allow states to better
understand the needs of LGBTQ youth and, thus, to provide targeted prevention services to keep them
out of foster care.

Comments — Educational stability and related data elements (1355.44(b)(16) - 1355.44(b)(16)(vii)).
Stability at school is critically important for children to develop healthy secure relationships, reduces the
potential stressors that arise from being moved multiple times, and is essential to school success.

Reporting on educational stability will not create an unnecessary burden on states, as states are already
required to document this information under the Fostering Connections to Success and Increasing
Adoptions Act, which requires child welfare agencies to coordinate with local education agencies to
ensure children remain in their school of origin, unless it is not in the best interest of the child.

The Every Student Succeeds Act (ESSA) further reinforces Fostering Connections by promoting, among
other things, school stability and interagency data sharing related to students in foster care. For the first
time, state departments of education are required to report on the educational performance of
students in foster care in the State Education Agency (SEA) Report Card. These two data collection
sources — AFCARS and SEA State Report Cards — will allow for longitudinal information about the
educational needs of students in foster care to be tracked and reported over time.

AFCARS is the most effective way to collect educational stability data because it allows for
straightforward quantitative reporting of how often children change schools and the reason. No other
vehicle is better suited to tracking this type of data on a national scale. Child welfare agencies are
already required to keep school stability information as part of their case plans pursuant to Fostering
Connections; capturing this data element via AFCARS will encourage uniformity across states, which will
result in more accurate data.

Comments - Health assessment data elements (1355. 44(b)(11)(ii) and 1355.44(b)(12))

This information is important for assessing access to care for a significant portion of the foster care
population at the state and national level. This is an important aspect of measuring a state’s compliance
with its Title IV-B Health Oversight and Coordination Plan. Health assessment dates provide a baseline
understanding of the health of children entering the child welfare system. ACF needs this data to assess
whether states are complying with important federal requirements under the Title IV-B program.

The inclusion of the date of a child’s health assessment is particularly important given the nationwide
increase in parental substance use disorders, which has resulted in more children entering the foster
care system with significant trauma. Children can manifest this trauma by developing various physical,
developmental, educational and mental health conditions. Timeliness of health assessment is critical to
ensuring that child welfare agencies can appropriately identify health needs such as trauma-related
behavioral challenges and developmental delay and provide access to appropriate services as indicated
by the assessment. By having a greater understanding of how this trauma is affecting children, they can
receive needed services sooner and better heal from the trauma that they have experienced.

Further, such data maybe used to target FFPSA prevention services programs to better meet the needs
of parents and children resulting in maximizing the use of critical prevention services resources.
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Comments: Transition plan data elements (1355.44(f)(8) in 2016 Final Rule)

The Fostering Connections to Success and Increasing Adoptions Act, the Preventing Sex Trafficking and
Strengthening Families Acts, and the Patient Protection and Affordable Care Act all require jurisdictions
to complete personalized transition plans for youth at risk of aging out of foster care into adulthood.
As states are already required to track transition planning in case files, the cost burden of verifying the
existence of a transition plan and the date of its creation in AFCARS is extremely low.

Transition plans are critical to ensuring that youth in extended foster care are provided with the skills
and tools they need to take steps necessary to successfully transition to independence.

While it is argued that this information is not necessary in AFCARS because it is covered in National
Youth in Transition Database (NYTD), because of the voluntary nature of NYTD, the data set is
incomplete and not representative of all youth in care.

Support Data Collection.

For the reasons stated above, the Alliance for Children’s Rights supports the collection of the
aforementioned data points and believe, as your agency did in publishing the Final Rule in 2016, the
benefits of this data collection outweighs any burden. We agree with states and other stakeholders that
the 2016 AFCARS Final Rule has the overall result of improving data reporting and will provide important
national information on several critical new topics including ICWA, health needs and permanency.
AFCARS is the best vehicle for collecting this data as it is establishes a common platform and consistent
data collection point to ensure quality data collection and reporting. Other avenues are voluntary and
therefore, may result in incomplete or otherwise ineffective data.

Comprehensive data allows all stakeholders to better understand and serve children and families. Any
elimination or limiting of these data collection significantly hinders all children, families, and county
agencies in compliance with existing laws and opportunities to provide prevention services.

We urge you to abandon efforts to revise the 2016 Final Rule — after multiple opportunities to comment
on the rule — because the benefits far outweigh the burdens, as already reported on during
consideration of the 2016 AFCARS Final Rule. We recommend you follow through on implementation of
these important new data requirements and provide necessary technical assistance to state child
welfare agencies to help them enhance state data collection and implementation of AFCARS.

Sincerely,
/M/ﬁﬂ%y

Kristin Power
Senior Policy Associate
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COMMENTS REGARDING THE AUTOMATED FOSTER CARE AND ADOPTION
ASSISTANCE REPORTING SYSTEM NOTICE OF PROPOSED RULEMAKING
PUBLISHED APRIL 19, 2019, IN THE FEDERAL REGISTER

June 18, 2019
RIN: 0970-AC72
DOCUMENT#: 2019-07827

My name is Harold Frazier, Chairman of the Cheyenne River Sioux Tribe that has 21,000 tribal
citizens. Our reservation is roughly the size of what is now Connecticut. I am also the Chairman
of the Great Plains Tribal Chairmen’s Association. Belva Morrison MSW is a representative of
the Tribe and is authorized to send this document.

Background

Since 1993, the HHS required all state offices working with children in foster care and adoptions
to use state data systems to comply with the Automated Foster Care and Adoption Reporting
System or AFCARS and report on a bi-annual basis. This mandatory reporting did not include
allowance for the states’ reporting systems to report on Indian children who were eligible for
ICWA protections.

Under the Obama administration, in December 2014 at the White House Tribal Nations
conference, Attorney General Holder announced an initiative to promote compliance with the
Indian Child Welfare Act J{CWA) and that included partnering with the Departments of Health
and Human Services and Interior to make certain that “all tools” will be made available to make
certain that states and private adoption agencies complied with the ICWA. The DOI, DOJ, and
HHS discussed sharing expertise for the development of ICWA related regulations including the
AFCARS.

HHS002886



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 806 of 879

The Children’s Bureau (CB) issued a NPRM on February 9, 2015 that would not include
American Indian children related to the Indian Child Welfare Act of 1978 because the Federal
Administration for Children and Families claimed that it did not have the authority to collect
ICWA data according to 479 of the Social Security Act. Then after “further consideration”
following the 2015 NPRM, the ACF stated that they did have the authority under section 479(c)
to collect ICWA related data in their reporting to AFCARS. The Final Rule to revise the
AFCARS and to include ICWA data on tribal children was published on December 14, 2016 (81
FR 90524) and also implemented fiscal penalties for noncompliant AFCARS data.

In the meantime, the ACF delayed the effective date to collect ICWA data published in the final
rule from October 1, 2019 to October 1, 2021.

In the 2015 NPRM the Administration for Children and Families (ACF) published a
supplemental notice of proposed rulemaking because section 479 of the Social Security Act
authorizes “the collection of data with respect to adoption and foster care in the United States”
and decided that Indian children are children living within the United States and are intended to
benefit from both ICWA and Titles IV-E and Title I[V-B of the Act (Federal Register/Vol. 81,
No.67/Thursday, April 9, 2016)

At this time, the ACF determined that collecting data on Indian children, including ICWA related
data is within the authority of section 479 because 1) it will assess the status of children in foster
care 2) assess the current state of the well-being of Indian children; and 3) to develop future
policies concerning tribal — state consultation. Further, the ACF proposed that information
related to court findings and court orders concerning Indian children that are contained in the
state child protection and foster care agency case files should be reported in the AFCARS.

In February, 2017 President Trump signed Executive Order 13777 creating Regulatory Reform
Task Forces to identify regulations that are outdated, unnecessary, or ineffective and streamline
and/or eliminate regulations across the federal government including the Administration for
Children and Families. ACF then targeted collecting ICWA related data to streamline and
proposed a Notice of Public Rulemaking (NPRM), published April 19 in the Federal Register, to
eliminate approximately 90% of the AFCARS data elements for American Indian children from
the 2016 AFCARS Final Rule.

The proposed rule will undermine the Cheyenne River Sioux Tribe’s ability to ensure that
our children and families are receiving ICWA protections.

Most of our ICWA cases originate in Rapid City SD. We do not know of ICWA cases in other
jurisdictions unless we receive an ICWA Notice. That leaves the tribe in the position of not
knowing where our ICWA protected children live and leaves us to rely on other jurisdictions to
tell us where our children are via the ICWA Notice. We cannot trust this process. Nor can we
trust the vagaries of state courts.
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If we have so many children in the custody of the State child welfare systems we are left to guess
why our children are not succeeding in that child welfare system because we do not have the
hard evidence that state case workers are doing their job. Collecting ICWA data and reporting in
AFCARS under penalty would go a long way to help solve both the tribe and states child welfare
problems of mistrust and the tribe’s dependence on states.

The proposed rule will exacerbate the already tenuous relationship between the State of
South Dakota and our tribal ICWA program regarding collaboration, cooperation, and
consultation

The ACF has directed the SD State DSS to “provide a final update, developed after consultation
with tribes, on the specific measures taken by the state to comply with ICWA since submission”
of their 5 year plans (2015-2019) and in their 2020 — 2024 plans the states must “provide a
description, developed after consultation with tribes of the specific measures taken by the state to
comply with ICWA” (422(b)(9) of the Act. Compliance for States will be difficult unless the
state and the Cheyenne River Sioux Tribe are at the table reviewing the same data. Further,
mutual cooperation, successful collaboration, and consultation are questionable for both the state
and tribe - especially against the backdrop of recent high profile court cases in South Dakota.

The Oglala and Rosebud Sioux tribes took the lead for three parents in a 2013 class-action
lawsuit challenging the practices of the South Dakota 7th Circuit Court, the Pennington County
State's Attorney office and the South Dakota Department of Social Services that is a case dealing
with significant issues regarding the 14" Amendment of due process for parents. Rapid City is
in Pennington County where the Cheyenne River Sioux Tribe has the most known children
caught up in the State DSS. The South Dakota case appears as if it will eventually end up at the
Supreme Court. (Oglala Sioux v. Fleming Petition for Writ of Certiorari) A Cheyenne River
Sioux Tribal citizen prevailed in a State Supreme Court Case but only after trips to that state that
created hardship on the family and extensive work on the part of the tribal member’s attorneys
that included more work due to that state’s petition for cert. to the US. Supreme Court. (Adoption
B.B.v. RK.B. 417 P3d 1 (Utah 2017)

Collecting ICWA data for AFCARS with penalty to not report will avoid much of the mistrust
between front line state DSS workers who are on the scene of removing our children from their
homes and the tribal ICWA managers who are not there but are still expected to take the DSS
worker’s version of the facts. And court cases like those mentioned above can be avoided
altogether if State DSS workers know that ICWA actions and data need be documented in the
State data system. Only then, can legitimate and meaningful consultation and coordination
between states and tribes begin. I might add here that despite state and federal level action or
inaction regarding our children there is mutual cooperation between our ICWA office and the
local DSS office in Eagle Butte, SD.
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The proposed rule will close the tribe’s ability to collect case level data because the tribe is
currently not eligible for Title IV-E money to establish a data capture system.

The Cheyenne River Sioux Tribe receives Title [V-B and ICWA monies. The Title IV-B money
will be used for prevention purposes (Family First Act) and the BIA ICWA grant is capped at the
1994 level with the exception of obtaining slight increases when available. Together these two
programs under the umbrella of the Child and Family Services cannot purchase an “off the shelf”
or a COT data capture system. The tribal program relies on the state, county, and other sources
for data; however, even these sources cannot provide case — level data that will assist our child
welfare program and the tribal council’s questions’ as to the state of affairs concerning the

welfare our own children and families.

The long term implications for tribes and states if the proposed rule becomes final.

Both states and tribes will continue as we have been for the last 40 years since [CWA was
passed. Tribes will continue to be deceived and undermined through and by different guises such
as “streamlining” federal regulations and we will continue to find ourselves as adversaries
involved in litigation concerning the ICWA instead of partners on behalf of children while
federal policymakers continue to misunderstand that the Cheyenne River Sioux Tribe holds our
children as sacred. The Cheyenne River Sioux Tribe stands with those tribes who have already
submitted written comments to previous Notices of Proposed Rulemaking commenting that all
ICWA data should be reported as stated in the Final Rule and also stands with those tribes that
have provided oral testimony on June 3, 2019 in Albuquerque NM arguing against the passage of
this NPRM published on April 19, 2019.
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NATIONAL CONGRESS OF AMERICAN INDIANS

June 18, 2019

Attn: Kathleen McHugh

United States Department of Health and Human Services
Administration for Children and Families

Policy Division

330 C Street SW

Washington, DC 20024

Via electronic correspondence at: CBComments(@acf.hhs.gov

Re:  RIN: 0970-AC72; Adoption and Foster Care Analysis and Reporting
System; Notice of Proposed Rulemaking (4/19/2019); Administration of
Children and Families

Dear Ms. McHugh:

On behalf of the National Congress of American Indians, the oldest and largest
organization advocating the interests of American Indian and Alaska Native tribal
nations and their citizens, we submit these comments on the Notice of Proposed
Rulemaking (NPRM) regarding the Adoption and Foster Care Analysis Reporting
System (AFCARS) for Title IV-B and Title IV-E as they relate to the Indian Child
Welfare Act of 1978 (ICWA). Data elements specific to ICWA were incorporated
into AFCARS as detailed in the Final Rule published on December 14, 2016 (2016
Final Rule). Through the NPRM the Administration for Children and Families (ACF)
proposes to eliminate ninety percent of the ICWA data elements adopted in the 2016
Final Rule. Out of the five ICWA AFCARS data elements ACF proposes to retain, all
have been modified. NCAI opposes the elimination or modification of any of the
ICWA data elements for the following reasons.

1. General Comments:

a. The absence of appropriate government-to-government consultation with tribal
nations.

Tribal consultation is an essential element of any proposed changes to federal agency
policy that impacts Indian children and families. The Department of Health and
Human Services (DHHS) has a tribal consultation policy established through
executive action, which outlines the process for conducting appropriate consultation.
Yet ACF failed to consult with tribal nations consistent with the DHHS tribal
consultation policy. In 2019 ACF hosted three tribal consultations regarding the
AFCARS NPRM. The first tribal consultation was held in person in Albuquerque,
NM, on June 3, 2019, from 10:00 a.m.-12:00 p.m. MT. ACF held the second tribal
consultation via phone on June 4, 2019, and the third via phone on June 6, 2019.
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The DHHS tribal consultation policy requires that “[w]ritten communication shall be issues within
30 calendar days of an identified critical event. . . .The HHS frequently uses a “Dear Tribal Leader
Letter” (DTLL) format to notify individual Indian Tribes of consultation activities” (U.S.
Department of Health and Human Services Tribal Consultation Policy, Tribal Consultation Process,
A, 1, pg 8). Additionally, the DHHS Tribal Consultation Policy requires that official notice shall be
issued “[w]ithin 30 calendar days, and upon the determination the consultation mechanism, proper
notice of the critical event and the consultation mechanism utilized shall be communicated to
affected/potentially affected Indian Tribe(s) using all appropriate methods including mailing,
broadcast e-mail, FR, and other outlets” (/d. at 2, pg 8).

It is clear that tribal consultations regarding the elimination of ninety percent of the ICWA data
elements in the NPRM would qualify as a critical event as the changes would have a sizeable
impact on Indian children and tribal nations. However, ACF for its June 3, 2019, consultation sent
out its DTLL on May 7, 2019, missing the required thirty day window. Moreover, ACF created a
webpage on the DHHS website for tribal leaders and interested parties to register for the June 3,
2019, tribal consultation, however, this webpage was created on May 24, 2019, just eleven days
before the critical event. The same AFC webpage failed to mention the June 4, 2019, and June 6,
2019, tribal consultations. ACF did not create a separate webpage for the two additional tribal
consultations making it impossible for tribal leaders who did not receive a DTLL to participate.
Moreover, ACF did not notify tribal leaders about any of the three tribal consultations through the
federal register, which is recognized in the DHHS Tribal Consultation Policy as the “most formal
HHS form of notice used for consultation.” (/d.) The lack of proper notification to tribal leaders
likely led to the low attendance of all three tribal consultations.

In addition to the 2019 tribal consultations the ACF in the NPRM notes that tribal nations were
consulted with during 2017 and 2018. However, during these years there were limited tribal
consultations and in a number of cases tribal nations were not notified that the ACF discussions
related to AFCARS were considered tribal consultations. At these consultations ACF officials
primarily shared general information about AFCARS or the Advanced Notice of Proposed
Rulemaking rather than specific issues that tribal leaders were interested in addressing.

b. The benefits of collecting the 2016 Final Rule ICWA data elements.

States, tribal nations, federal agencies, and policymakers require accurate data to understand how
they can best address the persistent and long-term negative outcomes for Indian children in state
child welfare systems and their families. Current AFCARS data shows that Indian children have
long been overrepresented in state foster care systems. In some states the foster care rates for Indian
children have risen over fourteen times higher than their population in the state. Indian children also
tend to be in foster care longer than white children and have more foster care placements. In
addition, it is widely recognized that more data and support for states and tribal nations is needed to
improve ICWA implementation. ACF under Title IV-B of the Social Security Act (42 USC
622(b)(9)) is required to oversee that states consult with tribal nations on state measures to comply
with ICWA. The 2016 Final Rule ICWA data elements are needed to understand how states are
working with tribal nations on ICWA implementation and whether their efforts are successful in
addressing specific areas of concern.

Many tribal nations rely on state data to help them understand the disposition of not only their tribal
member’s individual ICWA cases, but also larger systems issues within their state. A great example
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can be seen in the State of Washington, which collects a robust set of ICWA data points that help
tribal nations understand statewide, regional, and local ICWA implementation. Washington uses
their data to inform training of their state and tribal workforce, policy development, contractual
performance of state contractors, and issues related to the judicial role in I[CWA proceedings.

The 2016 AFCARS data elements would provide a consistent set of data that tribal nations and
states could use to address ICWA challenges and other child welfare practice issues. Below are
several ICWA data elements in the 2016 Final Rule proposed for elimination or modification in the
NPRM that will provide important information, which would inform case planning and systems
efforts to improve outcomes. These data elements should be easily retrievable from any Title [IV-E
agency case file, are quantitative in nature, and should be easy to record in AFCARS.

. Date of court determination of ICWA application. This data element would provide
information on whether there were significant differences between when the state court
and state [V-E agency confirmed application of ICWA and how this affected ICWA
implementation.

. Transfer of jurisdiction. This data element would provide information on whether a
request for transfer of jurisdiction was made, whether it was approved or denied, and if
denied, what the basis for denial was. ACF’s NPRM modification to this data element is
based on the AFCARS data clement “reason for exit”, but the modification would not
provide the necessary information to understand when transfer was requested, why it did
or did not happen, and how this impacted other service provision or case planning.

. Foster care placement preferences. This data element would provide information on
whether foster care placement preferences were met, which placement preference was
used, and if placement preferences were not met was good cause found to apply and on
what basis. While the NPRM modification proposes to identify whether a placement
involves a relative or someone that is a member of a tribal nation it does not provide
information on 1) whether a tribal placement preference was used that could be different
than ICWA’s, 2) whether good cause was found to deviate from the placement
preferences, 3) the basis for good cause, and 4) did the tribal nation approve of the
placement if it involved a congregate care setting (institution or group care setting).
These additional components included in the 2016 Final Rule provide a more complete
picture of ICWA compliance and would aid ACF in meeting their statutory
requirements.

. Adoptive placement preferences. This data element would provide information on
whether the adoptive placement preferences were met, which placement preference was
used, and if placement preferences were not met was good cause found and on what
basis. While the NPRM modification proposes to identify whether a placement involves
a relative or someone that is a member of a tribal nation, it does not provide information
on 1) whether a tribal placement preference was used, which could be different than
ICWA’s preference, 2) whether good cause was found to deviate from the placement
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preferences, and 3) the basis for good cause. Once again these more robust data elements
would paint a more complete picture for ACF, Title IV-E agencies, and policy makers.

. ICWA notice on foster care placement and termination of parental rights to tribal
nation and parents. While ACF is proposing to retain a modified data element on
notice from the 2016 Final Rule, in its modified form it contains flaws. The NPRM data
element only tracks if notice was sent by the state IV-E agency. The NPRM data
element does not provide information on whether the notice was sent within ICWA’s
statutory timelines and whether it was sent to both parents and the child’s tribal nation.
This is important information that determines whether the parents and child’s tribal
nation had the ability to participate in case planning, placement decisions, and court
proceedings. Analyzing data from the proposed data element in the NPRM could lead to
erroneous conclusions regarding whether ICWA requirements were met or whether the
parents or tribal nation had an opportunity to participate in important case planning
decisions and court hearings. The modified NPRM notice data element also does not
track if the notice was sent by the state court instead of the state IV-E agency, which
occurs in some jurisdictions.

c. The burdens for state 1V-E agencies to collect ICWA data elements are manageable.

ACF in the 2016 Final Rule addressed issues related to burdens on states and concluded there were
burdens for states, but they were warranted given the lack of basic data for Indian children and the
benefits for policy development, technical assistance and training, and programming. While NCAI
understands that state burden must be given serious consideration we also question some of the
assumptions that have caused ACF to reverse its course on implementing the 2016 Final Rule.

ACEF and state estimates of burden are based in part upon a misunderstanding of ICWA application.
Only three of the ICWA data elements from the 2016 Final Rule would need to be asked to every
child in state custody. These are 1) was an inquiry into whether the child is a member or eligible for
membership within a federally-recognized tribe conducted, 2) is the child a member or eligible for
membership in a federally-recognized tribe and if so, which tribe(s), and 3) does ICWA apply?
These questions are necessary to determine if ICWA applies while other data elements in the 2016
Final Rule would only need to be asked if ICWA does apply. Only nine states have foster care
placement rates where ICW A might apply to over four percent of the total state foster care
population. Conversely, in four states ICWA might apply to under three percent of their foster care
population with the remaining thirty seven states having to report on less than one percent of their
foster care population. These numbers highlight how small the burden is on states related to the
collection of the 2016 Final Rule ICWA data elements.

ACF comments that ICWA’s requirements are almost entirely directed at courts and therefore
difficult to access for state IV-E agencies. While some of ICWA’s requirements involve court
determinations, most of the actions required are initiated by and based upon state IV-E agency
activities. Good case management practice requires child welfare agencies to document court
findings in case files, including those related to ICWA findings.
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A number of states that have cited concerns about expanded AFCARS data collection and reporting
related to the 2016 Final Rule noted they also believe the ICWA data elements are helpful. A key
element of their concerns center on ACF penalty structures for data that is not collected or reported
properly. States have expressed specific concern regarding data that is not under the control of the
state IV-E agencies. ACF should be careful in how they interpret the reasons a state might raise
regarding collection and reporting of the ICWA data elements in the 2016 Final Rule and not
embellish these concerns by conflating them with a general desire to not collect ICWA data. Three
states have expressed to a tribal organization a willingness to collect more than just the five ICWA
data elements proposed in the NPRM, but were more concerned about statements made by ACF
officials with regard to penalties attached to not properly collecting and reporting any data elements
in AFCARS. This suggests that the penalty structure and rules for AFCARS may be a bigger
concern than the number of [ICWA data elements in the 2016 Final Rule.

Additionally, a number of states have already begun integrating the 2016 Final Rule ICWA data
elements in their AFCARS or Comprehensive Child Welfare Information System systems and are
finding the data to be very helpful in addressing ICWA implementation challenges, policy
development, and program management. Before ACF makes a final decision on a new Final Rule
NCAI recommends that ACF contact tribal nations and states that are working with ICWA data
elements from the 2016 Final Rule to learn more about their real world costs and their experience.

d. The NPRM is arbitrary and capricious.

This NPRM arbitrarily focuses on projected burdens on state Title IV-E agencies without
considering the benefits. As required by law, the 2016 Final Rule conducted a careful analysis of
the benefits and burdens, and appropriately amended the proposed rule to achieve a balanced Final
Rule.

The ACF “determined in the final rule that the benefits outweigh the burden associated with
collecting and reporting the additional data” (81 Fed. Reg. at 90528). ACF explained how its
weighing of the benefits and burdens led it to make certain changes to its proposal. For example, as
stated in the Final Rule at 81 Fed Reg. 90528:

In response to state and tribal comments suggesting congruence with the
BIA’s final rule, we revised data elements in this final rule as appropriate to
reflect the BIA’s regulations including removing requirements that state
Title IV-E agencies report certain information only from ICWA-specific
court orders. These changes should allow the state Title [V-E agency more
flexibility, alleviate some of the burden and other concerns identified by
states, help target technical assistance to increase state Title [IV-E agency
communication and coordination with courts, and improve practice and
national data on all children who are in foster care.

There have been no material changes in circumstances justifying the ACF’s new approach. The
executive order is not a sufficient basis for ACF to act, as the executive order itself is arbitrary and
unlawful where it provides an insufficient basis for reasonable decision-making relaying solely on
an examination the burden of regulations without the required balancing of benefits. The executive
order also fails to provide justification to deviate from the statutory requirement for regulations.
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Finally, Family First Prevention Services Act does not amend ICWA, and so does not operate as a
sufficient rationale to modify ICWA data elements.

I1. The Following are NCAI’s Responses to the Questions for Comment Provided in the
NPRM:

1. Whether the information is readily available or collected as part of the title IV-E agency's
casework.

While some of the 2016 Final Rule ICWA data elements involve court determinations, the actions
required are based on the efforts of state IV-E agencies, such as notice to tribal nations,
identification of the child and parent’s tribal membership, recruitment and licensing of the
placement resource, coordination of services and case planning, and participation in court
proceedings. Good case management practice requires that child welfare agencies who participate
in court hearings as a legal party document the findings of the court in their case file, including
those related to ICWA findings. This means that much of the ICWA data elements required by the
2016 Final Rule should be readily available or are already collected as part of a Title [IV-E agency’s
casework.

2. Recordkeeping hours spent annually to adjust existing ways to comply with AFCARS
requirements, gather and enter information into the electronic case management system, and
training and administrative tasks associated with training personnel on the AFCARS
requirements (e.g., reviewing instructions, developing training and manuals).

No response.

3. Reporting hours spent annually extracting the information for AFCARS reporting and
transmitting the information proposed in this NPRM to ACF.

Title IV-E agencies would only need to answer three questions for the majority of children in their
system. These questions are 1) Was inquiry into whether the child is a member or eligible for
membership within a federally-recognized tribe conducted, 2) is the child a member or eligible for
membership in a federally-recognized tribe and if so, which tribe(s), and 3) does ICWA apply?
Acquiring the answers to these three questions should not take any extended amount of time. Once
the three questions are answered and if the child does not fall under ICWA then none of the other
ICWA data elements must be completed under the 2016 Final Rule. This means for the vast
majority of cases only three ICWA questions need to be answered resulting in a very small amount
of time spent on reporting ICWA data elements. The short time for reporting for the majority of all
cases makes it reasonable to leave all of the 2016 Final Rule ICWA data elements intact.

4. Timeframes required to complete the work.
Please refer to our response to question 3 above.

5. Specifically how reporting the data elements in this NPRM will enhance their work with
children and families.
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The little to no national information is currently available regarding ICWA compliance and Indian
children in Title IV-E agencies, which makes it hard for those agencies to access and address issues
in their home states. The collection of data points related to ICWA and Indian children aggregated
at the national level would help Title IV-E agencies identify national trends and amend their
internal policies and procedures to produce better outcomes for Indian children.

6. Specific reasons as to why AFCARS is the most effective vehicle for collection of the data
proposed in this NPRM and why no other current method is feasible to collect the information.

ACEF officials have suggested that maybe the Department of Interior is a better federal agency for
collecting ICWA related data, however, the Department of Interior does not have a relationship
with state child welfare agencies and does not have an operational data base or resources to collect
data on Indian children in state foster care systems. ACF has both the established relationships and
the AFCARS system in place today to meet these needs. Other alternative methods for collecting
ICWA related data, such as the Child and Family Services reviews, are not feasible and the
structure of these reviews does not support collection of type of data gathered in the AFCARS.
ACEF states that research or surveys could fill this data collection void, but the history of funding
this type of research has demonstrated that it can’t be relied upon to provide accurate and regularly
reported data. While there are some limitations to the system it is clear that AFCARS is the best
federal data system to capture data on Indian children and families in state child welfare systems,
especially data related to placements of Indian children and associated ICWA requirements.

7. Any work done to coordinate with title IV-E agencies in collecting and reporting data for
AFCARS and how AFCARS data, which is aggregated at the national level, would help their
specific work with title IV-E agencies, children, and families.

Please refer to our response for question 5 above.

I11. Conclusion:

For the aforementioned reasons, we strongly support the retention of all of the ICW A-related data
points and believe, as your agency did in publishing the Final Rule in 2016, the proven benefits of
this data collection outweighs the burden on states. Further, ICWA is widely considered the “gold
standard” of child welfare, and a refinement of family reunification objectives mandated by nearly
every state. Any deletion or modification of the 2016 Final Rule ICWA data points significantly
impacts tribal children, families, and county agencies trying to comply. In the interest of protecting
our children and families, we respectfully submit these comments.

Sincerely,

Ahniwake Rose,
NCALI Deputy Director
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June 18, 2019

Attn: Kathleen McHugh

United States Department of Health and Human Services
Administration for Children and Families

Policy Division

330 C Street SW

Washington, DC 20024

Submitted via electronic correspondence at: CBComments@acf.hhs.gov

Re:  Comments of the National Council of Urban Indian Health on Adoption and
Foster Care Analysis and Report System Notice of Proposed Rulemaking; RIN: 0970-
AC72

Dear Ms. McHugh:

On behalf of the National Council of Urban Indian Health (NCUIH) and the Urban
Indian Organizations (UIOs)! we represent, we hereby submit the following comments
on the Notice of Proposed Rulemaking (NPRM) regarding the Adoption and Foster Care
Analysis Reporting System (AFCARS) for Title IV-B and Title IV-E as they relate to the
Indian Child Welfare Act of 1978 (ICWA). Data points specific to ICWA were
incorporated into AFCARS as detailed in the Final Rule published on December 14, 2016.

Background:
NCUIH is the only national representative of Urban Indian Organizations

receiving grants under Title V of the Indian Health Care Improvement Act (UIOs) and
the American Indians and Alaska Natives (AI/ANs) they serve. Founded in 1998,
NCUIH is a 501(c)(3) organization created to support the development of quality,
accessible, and culturally sensitive health care programs for AI/ANs living in urban
communities. NCUIH fulfills its mission by serving as a resource center providing
advocacy, education, training, and leadership for Urban Indian health care providers.
NCUIH strives to improve the health of the more than 70% percent of the AI/AN
population living in urban settings, supported by quality, accessible health care centers
and governed by leaders in the Indian community.

1 NCUIH represents 42 urban Indian organizations providing health care services pursuant to a grant or
contract with the Indian Health Service under title V of the Indian Health Care Improvement Act (25 U.S.C.
1651 et seq.).
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Tribes, tribal organizations, and AI/ AN advocates? have long sought the inclusion
of ICWA-related data points in the AFCARS because there is no other national method
to track ICWA compliance, and there are few if any state systems. The initial rules were
adapted after reviewing comments submitted by these entities and others on an
Administration of Children and Families” (ACF) February 9, 2015 proposed rule. On
April 2, 2015 the Agency issued a Supplemental Notice of Proposed Rulemaking
(SNPRM) changing certain data elements. Another SNPRM was issued on April 7, 2016.
Specifically, the Agency sought comments on the inclusion of the ICWA data points in
both the April 2015 Intent to Publish a SNPRM, as well as the April 2016 SNPRM.
Ultimately, the Final Rule was published on December 14, 2016, and included the ICWA
data elements. The current NPRM seeks to modify or eliminate a significant number of
the ICWA data points found in the 2016 Final Rule.

General Comments:
The Goals of the Families First Prevention Services Act and ICWA are Parallel and
Support One Another.

As the current NPRM reminds us, there is a new Title IV-E prevention services
program, the Families First Prevention Services Act. The 2019 Title IV-B Program
Instructions state, “[c]reating a system that sees the prevention of child abuse and neglect
as the goal of child welfare changes the current system toward working with families
sooner through upfront prevention efforts.” (ACYF-CB-PI-19-4 (2019)). Those same
instructions “recognize that tribes have long embraced a vision for child welfare that
focuses on strengthening families and native communities and that seeks to avoid the
unnecessary removal of children from home.” (ACYF-CB-PI-19-4 (2019).) Indeed, for over
40 years, ICWA has required active efforts be made to prevent the breakup of the Indian
family, making it the “gold standard” of child welfare practice. (81 Fed Reg. 90527).
Additionally, placement under Families First aligns with the placement preferences of
ICWA. The placement goal of Families First is to place children in family foster care, only
utilizing congregate care as a last resort. ICWA’s placement preferences have long taken
this approach, only affirming its role as the “gold standard” of child welfare practice.

The ICWA data points in AFCARS were a significant step in the direction of
improving child welfare practices for not only Al/AN children, but for all children. As
noted in the NPRM, “states with higher numbers of tribal children in their care reported
that they supported including limited information related to ICWA in AFCARS because
they believe child welfare programs will be enhanced by having this information to
inform policy decisions and program management.” (84 Fed Reg. 16574). In its comments
on the April 2018 Advanced Notice of Proposed Rulemaking, the California Department

2 As stated in the 2019 comments of First Kids 1, critical data on AI/AN children is still lacking even
though it has been almost 25 years since the establishment of the AFCARS data collection system and 40
years since the enactment of ICWA. The First Kids 1st initiative is a national collaborative effort of the
National Congress of American Indians, National Indian Health Board, National Indian Child Welfare
Association, and National Indian Education Association.
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of Social Services (the state with the largest Native American population) “unequivocally
supported the data collection set forth in the final rule, including the proposed collection
of ICWA and LGBTQ information as necessary for the proper performance of the
functions of the agency.. [we] wholeheartedly believe that this information will have
practical utility in facilitating child welfare practice and in informing policy decisions and
program management.” Research in Los Angeles County has found that sexual and
gender minority youth in the county are over-represented in congregate care settings.>
By removing the question on gender identity from AFCARS, jurisdictions and tribal
governments are left without the ability to see where gender minority children are being
placed and address their needs through appropriate programming.

Having data on ICWA would provide states with a valuable tool that would help
to shift the system in the direction Families First intends: toward prevention, toward
placement in a family setting, and toward collaboration between all parties in the system.
The full data would allow local agencies to systematically identify the needs of Urban
AI/AN children within their system and enable national experts to determine needs
across jurisdictions. Non-profit service organizations require and depend on this
information to fully tailor their services and hold their partners accountable. These
capacities are critical to be able to fully serve Urban AI/ AN children - many of which are
members (or eligible for membership) in tribes that are located a great distance from the
city in which they first became involved in a child welfare case. In these circumstances,
urban child welfare workers and courts must work with both local community partners
and across jurisdictions. The continual administrative data collection that is provided by
the 2016 AFCARS questions allow systems to identify needs and staff trainings on a
continual basis. This ensures quality through quantitative record keeping, beyond the
limited scope of whether or not ICWA applies and identification of their placement.
Family reunification for AI/AN children is low compared to other groups and highly
subject to local variation in ICWA procedures on the nuances of these points.# The use of
data is particularly crucial to achieving parity on reunification and a variety of other
needs. It can illuminate the path to permanency for ICWA-eligible children.

Importantly, the 2016 Final Rule was intended to identify more effective ways for
tribes, States and the federal government to work together to advance the well-being of
Indian children and families. This again is directly in line with Families First, where it
includes as a goal, “a strong, healthy child welfare workforce to achieve better outcomes.”

To that end, all of ICWA data points included in the 2016 Final Rule should be
retained. If this NPRM ultimately results in the revision of any data points, we strongly

3 Wilson, B. D., Cooper, K., Kastanis, A., & Nezhad, S. (2014). Sexual and gender minority youth in foster
care: Assessing disproportionality and disparities in Los Angeles.

4Landers, A. L., & Danes, S. M. (2016). Forgotten children: A critical review of the reunification of American
Indian children in the child welfare system. Children and Youth Services Review, 71, 137-147.
doi:10.1016/j.childyouth.2016.10.043
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encourage a review of those data points in order to ensure they do not inadvertently
encourage non-compliance with ICWA, whereby the well-being of Indian children would
be harmed.

The NPRM'’s One-Sided Focus on Compliance Costs is Arbitrary and Capricious
This NPRM relies on information obtained through the April 2019 ANPRM which
sought information only on burdens, making a reasoned cost-benefit analysis.

As required by law, the 2016 Final Rule conducted a careful analysis of the benefits
and burdens, and appropriately amended the proposed rule streamline compliance costs.
The Agency “determined in the final rule that the benefits outweigh the burden
associated with collecting and reporting the additional data.” 81 Fed. Reg. at 90528. The
Agency explained how its weighing of the benefits and burdens led it to make certain
changes to its proposal. For example: as stated in the Final Rule at 81 Fed Reg. 90528:

In response to state and tribal comments suggesting congruence
with the BIA’s final rule, we revised data elements in this final rule
as appropriate to reflect the BIA’s regulations including removing
requirements that state title [V-E agencies report certain information
only from ICWA-specific court orders. These changes should allow
the state title IV-E agency more flexibility, alleviate some of the
burden and other concerns identified by states, help target technical
assistance to increase state title IV-E agency communication and
coordination with courts, and improve practice and national data on
all children who are in foster care.

There have been no material changes in circumstances justifying the Agency’s new
approach. Executive Order 13,777 is not a sufficient basis for the Agency to reverse
course. Further, Families First legislation does not amend ICWA, and so does not operate
as a sufficient rationale to modify ICWA data points.

In addition, the proposed reduction in questions remove a minimal amount of
burden. Good case management practice already includes the documentation of court
findings in case files, and the full 2016 questions only add work in the few cases where
ICWA applies. Instead, by relying solely on court improvement projects (CIP), self-
initiated agency or non-profit projects, and extra surveys - the proposed “alternative” in
the NPRM places a heavier burden on motivated jurisdictions by requiring them to take
on extra work. These projects would have to run parallel to AFCARS reporting simply
to ensure that routine quality improvement is available to cover all children.
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The data collection requirements of the Final Rule are consistent with ACF'’s statutory
mission.

Section 479 of the Social Security Act mandates that the Department of Health and
Human Services (HHS) collect national, uniform, and reliable information on children in
state care. Section 474(f) of the Act requires HHS to impose penalties for non-compliant
AFCARS data. Section 1102 of the Act instructs the Secretary to promulgate regulations
necessary for the effective administration of the functions for which HHS is responsible
under the Act.

Section 422(b)(9) of the Social Security Act requires that Title IV-B state plans
"contain a description, developed after consultation with tribal organizations... in the

State, of the specific measures taken by the State to comply with the Indian Child Welfare
Act."

The Final Rule, which ACF promulgated pursuant to these statutory requirements,
ensures the collection of necessary and comprehensive national data on the status of
American Indian/Alaska Native (AI/AN) children for whom ICWA applies and
historical data on children in foster care. Thus, the Final Rule’s data collection elements
are necessary to ACF’s statutory mission under Section 479 of the Act and should not be
removed as proposed.

States are already in the process of implementing these changes.

Since these regulations have been effective for over two years, all states should be
in the process of implementing them. We are aware, for example, that California, a state
with 109 federally-recognized tribes and the largest population of American
Indian/Alaska Native residents, is already well under way with its implementation
efforts, having relied on the Final Rule. Thus, at this stage, the proposed modification of
the data collection requirements would be a waste of finite state child welfare resources,
which itself is an additional burden.

The primary challenge faced by states in their implementation of ICWA data
elements is the failure of ACF to provide the required data map. Through this failure, the
current administration effectively blocked their implementation, seemingly pending the
current streamlining action. In other words, the multiple delays to implementation were
either contrived or due to perceived rather than actual barriers.

All of ICWA data points included in the 2016 Final Rule should be retained. The
data points that were included in the 2016 Final Rule have already shown positive
impacts, despite not yet achieving full implementation in AFCARS. Court monitoring
programs in urban settings have been able to improve outcomes associated with ICWA
compliance. For instance, the Minneapolis American Indian Center has a court
monitoring program to document ICWA compliance and estimates that about 1/3 of
child welfare cases were not compliant in Hennepin County in 1993. However, after over
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20 years of monitoring and continual engagement, over 95% of cases were compliant.®
Compliance protects children while upholding the law. In the long-term this may save
money by avoiding unduly long stays in foster care and avoiding the steep legal fees
associated with non-compliance.

Examples of this data capacity are historically rare, generally supported by
externally-funded and temporary projects, and limited to small samples in a select
number of motivated jurisdictions. What does exist shows an often piecemeal
implementation of ICWA within jurisdictions: high identification of AI/AN children
matched with low rates of referral to in-home services, qualified expert witnesses,
available in some types of hearings but not others, tribal notification prior to TPR but not
placement, and many other issues.” These issues can be addressed with time, but require
continual monitoring. Isolated and voluntary CIP and one-off surveys do not provide the
ability to formulate actionable priorities in the locations where this is most needed.
Therefore, for jurisdictions that still have yet to implement the changes necessary to
conform with regulations that have been in effect for over two years, those states should
provide their data through AFCARS, not an alternative.

The NPRM “commend|[s] the willingness of states to collect a more comprehensive
array of information.” (84 Fed Reg. 16575.) However, in the absence of a national data
reporting requirement, it is guaranteed there will be variability with data elements,
frustrating Section 479’s mandate to create a “national,” “comprehensive,” and
“uniform” data collection system. The need to eliminate the data variability is precisely
why it is important to have a national data collection standard. It will assist HHS/ ACF
efforts to support states in properly implementing ICWA by having targeted, data-driven
identification areas where states need support the most.

Further, modification to the existing data points requires states to start over on
collaborations with their tribal partners and further delays implementation. This comes
at the expense of the health, safety, and welfare of not only Indian children, their families,
and their tribes, but the child welfare system at large where a modification of the Final
Rule would cost resources that are system-wide.

5 Westat (2014). Understanding Urban Indians’ Interactions with ACF Programs and Services: Literature
Review OPRE Report 2014-41, Washington, DC: Office of Planning, Research and Evaluation,
Administration for Children and Families, U.S. Department of Health and Human Services.

¢ Casey Family Programs (2015) A Research and Practice Brief: Measuring Compliance with the Indian
Child Welfare Act.

71d.

HHS002908



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 828 of 879

The regulations the NPRM seeks to eliminate are important to us, to our families, and
also to state child welfare systems.

The regulations themselves—in response to the comments from stakeholders
across the country—explain the critical nature of these changes. As stated in the
December 2016 Final Rule, 81 Fed. Reg. 90524, 90527:

Overall, tribes, organizations, states, and private citizens supported our
mission to collect additional information related to Indian children as
defined in ICWA. Moreover, some states, tribes, national organizations,
and federal agencies have stated that ICWA is the “gold standard” of
child welfare practice and its implementation and associated data
collection will likely help to inform efforts to improve outcomes for all
children and families in state child welfare systems.

Generally, tribes, organizations representing tribal interests, national
child welfare advocacy organizations, and private citizens fully
support the overall goal and purpose of including ICWA-related data
in AFCARS, and the data elements as proposed in the 2016 SNPRM.
These commenters believe that collecting ICWA-related data in
AFCARS will:

1. provide data on core ICWA requirements such as “active efforts”
and placement preferences, as well as assess how the child welfare
system is working for Indian children as defined by ICWA,
families and communities;

2. facilitate access to culturally-appropriate services to extended
families and other tribal members who can serve as resources and
high-quality placements for tribal children;

3. help address and reduce the disproportionality of AI/AN
children in foster care; and

4. provide avenues for collaboration between states and tribes that
are more meaningful, and outcome driven, including improved
policy development, technical assistance, training, and resource
allocation as a result of having reliable data available.

Overall, tribal commenters and national child welfare advocacy
organizations believe that collecting ICWA-related data in AFCARS
is a step in the right direction to ensure that Indian families will be
kept together when possible, and will help prevent AI/ AN children
from entering the foster care system. Many of the tribal commenters
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that supported the 2016 SNPRM also recommended extensive
training for title IV-E agencies and court personnel in order to ensure
accurate and reliable data.

Other federal reports have similarly demonstrated the need for quality national
data to assess states” efforts in implementing ICWA. See e.g., Government Accountability
Office, Indian Child Welfare Act: Existing Information on Implementation Issues Could be Used
to Target Guidance and Assistance to States, GAO-05-290 (Apr. 4, 2005)
http:/ /www.gao.gov/products/ GAO-05-290.

Nothing has changed since ACF made clear that data collection is necessary to
protect Indian children, families and their tribes. There remains a pressing need for
comprehensive national data on ICWA implementation. Congress has not amended the
Act’s data collection provisions. And there have been no changes in circumstances that
would alter the burdens or benefits of the Final Rule’s data collection requirements. It is
therefore not prudent to rescind these regulations.

AI/AN advocates have relied on the Final Rule.

AI/AN advocates have long sought data points regarding the implementation of
ICWA. This has included advocacy on local, state, and federal levels. With the
promulgation of the Final Rule in December of 2016, AI/ AN advocates, including tribes,
largely ceased advocacy efforts to mandate data collection, instead refocusing resources
toward working collaboratively with their governmental partners to implement the
expected data elements. AI/AN advocates that worked to develop and update
agreements to reflect the data elements in the Final Rule and the 2016 BIA ICWA
Regulations (since a goal of both is to increase uniformity) will see more of their limited
resources wasted.

Specific Comments Regarding Data Elements.

While we strongly encourage retaining all of ICWA-related data elements of the
2016 Final Rule, we provide these specific comments to identify concerns regarding the
suggested data elements and to offer methods of increasing the utility of streamlined data
points.

Notice: We suggest adding the following additional data elements:

The NRPM includes a data element that would capture whether notice has been sent to a
child’s tribe. We recommend also including a data element that would capture the date
of the notice (as found on the return receipt), as well as the date the petition was filed.
These dates are easily located and are not qualitative or too detailed in nature, but do

provide important additional information regarding whether notice was timely.

Placement: We suggest adding the following additional data elements:
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Data points exist regarding whether a child is placed with a relative. The NPRM proposes
to also collect data on whether a child is placed with a tribal member. We suggest adding
these two additional data elements:

1. If the child is not placed with either a relative or a tribal member, was a good
cause finding made to deviate from ICWA’s placement preferences? (yes or no)

2. If yes, what was the basis of the good cause finding? (drop down list from the
2016 ICWA regulations)

This information will provide a more complete picture of what is occurring regarding
placement and is consistent with the goal of Families First to place children in a family-
like setting.

Transfer to Tribal Court: We suggest modifying this data element as proposed. As
written, this data element is confusing. We suggest the following set of questions:

1. Was a transfer to tribal court requested? (yes or no)

2. If so, was it granted? (yes or no)

3. If it was denied, what was the reason? (drop down menu based on 2016 ICWA
regulations).

This data will enhance understanding regarding transfers to tribal court. There is no other
mandatory mechanism for this data to be collected. The Court Improvement Program

data would be voluntary, not mandatory.

For the foregoing reasons, we strongly support each of the ICWA-related data points

and believe, consistent with ACF’s determination in its promulgation of the Final Rule

in 2016, the benefits of this data collection far outweigh any potential burdens.

In closing, the ICWA is widely considered the “gold standard” of child welfare,
and a refinement of family reunification objectives mandated by nearly every state. Any
hindrance or stoppage of ICWA data point collection will significantly impact AI/AN
children and families, as well as county agencies trying to better follow the law. In the
interest of increasing compliance with the ICWA, and ultimately in protecting AI/AN
children and families, we respectfully submit these comments.

iincerely,
U\D?M¢33 Ch Vian

Francys Crevier
Executive Director
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW

Washington, DC 20024
cbcomments@acf.hhs.gov

Re:  Proposed rulemaking to remove sexual orientation data elements from the
Adoption and Foster Care Analysis and Reporting System (AFCARS) (April 19,
2019) [RIN 0970-AC72].

Dear Ms. McHugh:

On behalf of GLBTQ Legal Advocates & Defenders (GLAD), please accept the
following Comment regarding the Notice of Proposed Rulemaking at 84 Fed. Reg. 16572
(“NPRM”) seeking to cut, among other things, data collection on sexual orientation for
LGBTQ youth in the Adoption and Foster Care Analysis and Reporting System
(AFCARS). GLAD submits this Comment to express strong support for the
retention of data collection elements involving sexual orientation.

Founded in 1978, GLAD promotes justice and equality on the basis of sexual
orientation, gender identity and expression, and HIV status in New England and
nationally. GLAD’s work has long centered on the rights of children and families, which
are core to the stability and well-being of our communities. From ensuring that LGBTQ
people can serve as foster parents and adopt on equal terms to securing children to their
LGBTQ parents to working to empower and protect LGBTQ youth in child welfare
systems, GLAD has a deep commitment to ensuring that public systems understand and
meet the needs of LGBTQ children and families.

Data collection is critical to understanding and meeting the needs of children,

particularly LGBTQ children, and the sexual orientation data elements must
remain to ensure that LGBTQ children and their needs are visible.
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Open and accessible data collection is critical. Data collection enables informed
policy and cost savings, among other benefits.! Data collection is particularly important
in the realm of child welfare where data are central to understanding children and families
and to improving services and outcomes to best meet their needs. A core objective for all
children in the custody of state and tribal welfare systems is safety, permanency, and
well-being.? To this end, the Administration for Children and Families (ACF) requires
the collection of data on children, using that data to inform services to meet those
outcomes.?

Data collection on sexual orientation, as required by the 2016 AFCARS Final
Rule, is a natural fit where the goals of data collection are understanding the needs of
children and ensuring those needs are met. Every child has a sexual orientation, and
normal and healthy human sexuality has many variations.* In fact, a key developmental
task of adolescence is the development of personal identity, including sexual orientation.’
It is simply common sense to collect data on a component of identity that is central to the
development and experience of all children.

Data collection on sexual orientation is not only common-sense but is imperative
to understanding the needs of LGBTQ children who are disproportionately represented in

1 See Impact, DATA.GOV, https://www.data.gov/impact/ (last visited June 14, 2019).

2 Adoption and Safe Families Act, 42 U.S.C. § 1305, et. seq. (1997); see also Notice of
Proposed Rulemaking, 84 Fed. Reg. 76 (proposed April 19, 2019) (to be codified at 45
C.F.R. pt. 1355).

3 Notice of Proposed Rulemaking, 84 Fed. Reg. 76 at 16572.

* See American Psychological Association, Resolution on Appropriate Affirmative
Responses to Sexual Orientation Distress and Change Efforts (2009), available

at www.APA.org/About/Policy/Sexual-Orientation.pdf. Likewise, every child has a
gender. Gender is understood on a continuum or spectrum, and transgender identity falls
in that healthy spectrum of gender identities. See Stanley Vance, Diane Ehrensaft, &
Stephen Rosenthal, Psychological and Medical Care of Gender Nonconforming Youth,
134 Pediatrics 1185 (2014). Although the AFCARS data elements do not currently
include gender identity, such data collection is also critical to understanding the needs
and experiences of transgender youth in the child welfare system.

5 See Deborah Christie & Russell Viner, Adolescent Development, BMJ, 2005 Feb 5;
330(7486): 301-304 available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC548185/

HHS002914



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 834 of 879

child welfare systems.® LGBTQ children end up in out-of-home care at higher rates than
non-LGBTQ youth due to, among other things, family rejection.” And, once in the child
welfare system, they experience higher rates of discrimination and bias.® It is critically
important to collect data on LGBTQ youth to better understand national trends and to
develop policies and practices that both reduce their involvement in child welfare settings
and improve their experience and outcomes once they are in the child welfare system.

Massachusetts provides one example of the need for federal data collection
requirements for sexual orientation. According to the Massachusetts Youth Risk
Behavior Survey, 15.2% of Massachusetts youth identify as LGBTQ.? This is a
significant percentage of the youth population in Massachusetts. Further, the
Massachusetts Department of Children and Families (MA DCF) found, in their 2017
Annual Progress and Services Report that “LGBTQ and transgender youth” are the
population with the greatest risk for maltreatment in the system.!” Despite the prevalence
of LGBTQ youth and their vulnerability in state care, there is no comprehensive data
published by DCF on LGBTQ youth in care. MA DCF mandates, as memorialized in
their 2013 Diversity Plan, the tracking of affirming homes, but this mandate appears not
to have been implemented. '! MA DCF also began, in 2017, to collect data on sexual
orientation and gender identity but the data fields had flaws.'? Even in a state like
Massachusetts, which has robust state law protections for LGBTQ youth and a youth
commission created by statute designed to ensure support for LGBTQ youth throughout
state government, the state child welfare agency has no comprehensive data on the

¢ Studies point to an overrepresentation of LGBTQ youth in child welfare systems, with
one study finding that 19% of youth in care identified as LGBTQ when LGBTQ youth
represent only 4-10% of the general population. See https://youth.gov/youth-
topics/lgbtq-youth/child-welfare.

"Jennifer Levi & Catherine Connors, Transgender Youth, Medical Professionals and the
Law: What You Should Know, Adolescent Med.: St. of the Art Rev., Spring 2018, at 141.
8 See id.

? See Summary of LGBTQ Data in 2020 Annual Report available at
https://www.mass.gov/files/documents/2019/04/04/MA-Commission-on-LGBTQ-Y outh-
2020-Fact-Sheet.pdf

19 Annual Progress and Services Report for FY 2017 at page 238.

' Massachusetts Commission on Lesbian, Gay, Bisexual, Transgender,

Queer, and Questioning Youth. (2019). Massachusetts Commission on LGBTQ Youth:
2020

Report and Recommendations at 63. Retrieved from https://www.mass.gov/annual-
recommendations.

12See id at 64.
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experience of LGBTQ youth. While advocates and community members have anecdotal
evidence of the issues LGBTQ youth in care face, because of a dearth of data, we lack
what we need to comprehensively understand and systemically address their needs.
Retaining sexual orientation as a required data element in AFCARS reporting is critical to
supporting state efforts on data collection and ensuring resources are available to
consistently and accurately collect data and train workers.

Collecting data on sexual orientation allows LGBTQ youth to be seen and
counted. A host of leading institutions strongly stand behind data collection on LGBTQ
youth in the child welfare system, including the American Bar Association, the American
Academy of Pediatrics, and the Williams Institute.!® Eliminating the collection of sexual
orientation data would render LGBTQ youth and the disparities they face invisible, and
that is unacceptable. To the extent that states need technical assistance on how to collect
data and how to keep data confidential, then ACF should address those needs. Simply
eliminating the data elements is not the answer and threatens to render LGBTQ youth
second-class citizens in the child welfare system.

Conclusion

GLAD urges ACF to maintain the sexual orientation data collection elements
unchanged. Comprehensive data collection — including data collection of sexual
orientation and gender identity — is recognized best practice by the child welfare
profession and beyond.'* This data collection is already happening, with success, in other

13 See AMERICAN BAR ASSOCIATION, Comment on Proposed Rule to Streamline
AFCARS Data Collection (April 19, 2019),
https://www.regulations.gov/document?D=ACF-2018-0003-0191 (“The ABA strongly
supports retaining all LGBTQ-related data elements...”); see also AMERICAN ACADEMY
OF PEDIATRICS, Comment on Proposed Rule (April 19, 2019),
https://www.regulations.gov/ document?D=ACF-2018-0003-0260 (“[q]uality child
welfare data collection is crucial....” and “... effective and robust data collection tools are
increasingly necessary”); see also THE WILLIAMS INSTITUTE, Comment on Proposed Rule
(April 19, 2019), https://www.regulations.gov/document?D=ACF-2018-0003-0175 (*“...
we write to strongly request that [ACF, ACYF, and CB] maintain the current data
elements in the [AFCARS Final Rule], including those related to sexual orientation,
gender identity, and gender expression.”).

14 See Shannan Wilber, Guidelines for Managing Information Related to the Sexual
Orientation and Gender Identity and Expression of Children in Child Welfare Systems,
Family Builders by Adoption (2013)
http://cssr.berkeley.edu/cwscmsreports/documents/Information%20Guidelines%20P4.pdf
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systems, including the juvenile justice system.!> Not only is data collection critical to
developing individualized case plans tailored to the needs of individual youth, but data
collection is critical to understanding trends and needs nationally to inform policies and
practices that will address and reduce disparities in services and outcomes. The 2016
AFCARS data elements relating to sexual orientation must be maintained.

Sincerely yours,

e

Patience Crozier, Esq.

15 See National Standards to Prevent, Detect and Respond to Rape, 28 C.F.R. § 115
(2012).
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[ L
Voice for Adoption
SPEAKING OUT FOR OUR NATION’S WAITING CHILDREN
June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street S.W.

Washington, D.C. 20024
cbcomments@acf.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and Reporting
System (AFCARS) System to remove questions relating to sexual orientation (Apr. 19, 2019)
[RIN 0970-AC72]

Dear Ms. McHugh:

On April 19, 2019, the US Department of Health and Human Services (HHS), Administration for
Children Youth and Families (ACF), issued a Notice of Proposed Rule (NPRM) to amend the
NPRM of the 2016 Adoption and Foster Care Analysis Reporting System (AFCARS) Final Rule
(Final Rule). This is the Voice for Adoption’s response.

VFA strongly suggests the Administration of Children and Families implement much needed
data collection and move forward with the inclusion of certain data elements to be collected
that will provide long overdue improvements in data and information. Needed data elements
include first time data on the Indian Child Welfare Act (ICWA), education, and health care, with
additional information on foster care placements, adoptions and guardianships.

It has been over 25 years since the inception of the AFCARS and this will be the first revision. It
has taken over a quarter century to revise and hopefully implement these important AFCARS
regulations; this revision must be looked at as both a critical and rare opportunity, that might
not come around for another quarter of a century. This new AFCARS data offers an opportunity
to inform how policies enacted in recent years regarding foster care placements, human
trafficking, health care status, ICWA and most importantly implementation of the Family First
Prevention Services Act is changing the outcomes of families and children. We strongly support
maintaining the 2016 proposed enhancements to AFCARS—particularly as noted below—rather
than scaling them back as currently proposed.

Longitudinale Data
While AFCARS point-in-time data is useful for the field, having more longitudinal data will
certainly allow for a better understanding of a child’s experience in care and provide invaluable

1220 L St. NW, Suite 100-344, Washington, DC 20005 1
202-210-8118 | director@voice-for-adoption.org | www.voice-for-adoption.org
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information for use in decision-making regarding policy and practice in child welfare.
Longitudinal data tends to provide both clarity and quality when examining what a child’s
experience is in care and can be used to shed light on where new policies and practices may be
needed. This change will enhance efforts to achieve improved outcomes for children and
families.

Indian Child Welfare Act

Currently, there is little useful data collected at either the state or federal level related to
American Indian and Alaska Native (Al/AN) children who are under the custody of state child
welfare authorities. Native children are overrepresented in many state foster care systems—in
some places by as much as 10 times the general population. The federal protections that ICWA
provides these children and their families have the potential to help reduce disproportionality
and achieve permanency. The federal protections that ICWA provides these children and their
families have the potential to help reduce disproportionality and achieve permanency for more
of these children.

We have had no national data collection specific to ICWA in the 35+ years since its enactment
so these data elements are long overdue. The revised AFCARS rules will provide access to more
detailed, case-level data at the federal level. By examining such data, we can improve technical
assistance to states, allocate federal program resources more effectively, and help evaluate the
extent to which states are working with tribes to successfully implement ICWA. This data
collection will provide clarity about the implementation of ICWA and is necessary for quality
enforcement of the law.

Sexual Orientation and Gender Identity

Several studies have shown that lesbian, gay, bisexual, transgender, and questioning (LGBTQ)
children and youth are over-represented in foster care—in part due to their family’s rejection
of them. We also know that these children and youth may face bias in foster care and lack
placements where their safety and dignity is assured. To address these core issues, it is critically
important that we collect data on the sexual orientation of children and youth in care and
determine how their outcomes differ from other children. (We recommend that data on gender
identity be collected as well.)

The new Family First Prevention Services Act seeks to reduce and eliminate group home care.
Too often the children and youth in these placements have had multiple placements. In some
of these cases it is because of their LGBTQ identification. Data that indicates sexual orientation
will begin to tell us the profile of the youth in care. We can use this data to better expand and
inform our adoption strategies.

This data has great utility. It can be used to explore whether certain states’ policies or practices
are shaping the experiences LGBTQ youth are having and identify areas of attention for the
federal government. It also provides clarity on these young people’s experiences and how
different state procedures may affect them.

1220 L St. NW, Suite 100-344, Washington, DC 20005 2
202-210-8118 | director@voice-for-adoption.org | www.voice-for-adoption.org
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In addition to the data on youth, we believe it is equally important to continue the 2016 data
elements on foster and adoptive parents. An adult seeking to become an adoptive or foster
parent has the skills to decide whether to respond to questions regarding sexual orientation.
As an organization of adoption agencies, we know of the recent controversies to restrict
recruitment practices based on LBGT families. We also know of the need to increase the
qualified pool of parents. AFCARS represents the best national database of child welfare
information carried out by all the states and regular AFCARS reports on the makeup of the
adoptive families and where the shortages in each state will have a practical and important
effect on future policies to expand the pool of adoptive families.

Other

We also believe that states and the federal government can benefit from collecting and
analyzing data on health, behavioral or mental health conditions; prior adoptions; sibling
placements; environment at removal and child and family circumstances at removal; foster
family home type and other living arrangements; and location of living arrangements. Through
this, we can determine if certain states are succeeding in ensuring safety, permanency, and
well-being for children and how their successes can be replicated in other communities.
Although we know that data collection has significant costs, the costs of not knowing what is
happening in our child welfare systems is far greater. We are spending billions of dollars to care
for and protect children and can learn much about what is working and where further policy
and practice changes are needed.

Conclusion

Voice for Adoption appreciates the opportunity to submit these comments on the revisions of
the 2016 AFCARS final rule. As we stated in the beginning, we feel this is a critical opportunity
to amend the AFCARS data elements for the first time in 26 years. We want to make sure we
take every opportunity to adjust this data in a way that will provide critical information that can
better inform both policy and practice. We ask that HHS support fully implementation of the
2016 rule, rather than scaling back data collection as proposed.

Sincerely,

Schylar Baber, MPA
Executive Director, Voice for Adoption

1220 L St. NW, Suite 100-344, Washington, DC 20005 3
202-210-8118 | director@voice-for-adoption.org | www.voice-for-adoption.org
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street S.W.

Washington, D.C. 20024
cbcomments@acf.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and Reporting
System (AFCARS) System to remove questions relating to sexual orientation (Apr. 19, 2019)
[RIN 0970-AC72]

Dear Ms. McHugh:

Thank you for the opportunity to comment on the Notice of Proposed Rulemaking (NPRM) at
84 FR 16572 that proposes to eliminate data collection on sexual orientation for LGBTQ252S
youth and prospective parents in the Adoption and Foster Care Analysis and Reporting System
(AFCARS).

The collection of LGBTQ2S data from foster youth and adoptive families is critical to help
identify trends in types of placements, rate of disruptions and the number of foster placements
within LGBTQ2S families that will translate into permanent adoptive placements, and the data
will inform federal law, policy and funding determinations. Eliminating this national dataset will
undermine the ability to track demographic trends and identify gaps in services and will place
LGBTQ2S youth and prospective parents at continued risk of harassment and discrimination.
We urge you to rescind the NPRM and proceed with the AFCARS 2016 Final Rule as
promulgated.

We are a youth driven national membership organization representing youth and young adults
with lived experience navigating and receiving services in the mental health, substance abuse,
juvenile justice, and child welfare systems. Our name describes what we do, ‘motivating others
through voices of experience.” Our network speaks from lived experience in the system in order
to improve the system for future youth and young adults.

Issues of importance to child welfare services and issues of importance to LGBTQ2S youth are
important to Youth MOVE National as we represent a diverse network that includes a multitude
of youth with both of these life experiences. Through our policy work, called What Helps What
Harms, we heard from our network that it is “imperative that we recognize the uniqueness of
youth culture and the various sub-cultures that youth identify with and represent. Chapters
identified the need for more awareness, education, and support to assist providers in the field

Youth MOVE National ® youthmovenational.org ® PO Box 215 e Decorah, |IA 52101 ¢ 800-580-6199
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on topics including, but not limited to, youth culture, race, and LGBTQ2S. Youth identified when
providers lack the competence in understanding one’s culture it can leave a young person
feeling misunderstood, stigmatized and judged, resulting in disengagement.”

Our organizational rally cry has been ‘nothing about us without us’ from our inception 10 years
ago. A core concept in this rally is the authentic idenditifcation and acceptance of who we are,
as young people with lived experience in services, and many of us LGBTQ2S youth.

We are concerned about the lack of federal data specific to LGBTQ2S youth in foster care and to
further eliminate or narrow the data that is available would bring further disadvantage to these
youth. This population of young people face disproportionate hardship and the collective of
data specific to their experiences is the foundation on which we can build improved and
effective responses to reduce these disparities.

Youth MOVE National is apart of pilot projects that are currently administering effective and
safe data collection around sexual orientation and gender identiy and expression. The concerns
expressed otherwise, which are not supported by empirical evidence, cause more harm than
good. Seeking out this information, via organized data collection, VALIDATES, rather than
minimizes the youth receiving care. There are many examples of broad data collection of SOGI
information that can be referenced for process, training, and safety in data collection, across
the social work field, in education and in juvenile justice settings.

Young people across our network have suffered from the shortage of foster homes. In order to
build more effective supports for youth, especially those who identify as LGBTQ2S,
identification of LGBTQ2S adults who are interested in creating families through foster care and
adoption should be prioritized. We request that the sexual orientation question for adoptive
and foster parents and guardians be retained.

The Children’s Bureau should collect gender identity and sexual orientation data in the same
stream of other data collection to ensure effiency in the system, while also bringing this
valuable data to light. This data can be used to develop a streamlined service array that does
not leave LGBTQ2S youth to fall through the cracks. This data will also be valuable in the
development of new programs developed with Family First funding.

We strongly oppose the elimination of the collection of sexual orientation information for
youth and adults. Without the data in the 2016 AFCARS Final Rule there is not national data on
LGBT foster youth or prospective parents. We welcome the opportunity to work with ACF to
assist the implementation of these important reforms.

Sincerely,

Youth MOVE National

Youth MOVE National ® youthmovenational.org ® PO Box 215 e Decorah, |IA 52101 ¢ 800-580-6199
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June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street SW, Washington, DC 20024

Re: Response to Request for Public Comments on Proposed Deletion of the Juvenile Justice,
Educational Stability, and Transition Planning Elements of the Adoption and Foster Care Analysis
and Reporting System (AFCARS) (RIN 0970-AC72)

Dear Ms. McHugh,

Thank you for the opportunity to share comments regarding the Adoption and Foster Care Analysis
Reporting System (AFCARS). Pursuant to the notice published in the Federal Register on April 19,
2019 (84 Fed. Reg 16572), the National Center for Youth Law (NCYL) submits these comments
expressing strong support of the juvenile justice involvement, educational stability and transition
planning data elements of the AFCARS Final Rule issued in 2016.

NCYL is a non-profit organization with offices in Oakland, CA, Phoenix, AZ and Washington, DC.
NCYL staff have worked for more than four decades to improve the lives of disadvantaged children and
youth. NCYL leads campaigns, weaving together research, public awareness, policy development,
technical assistance and litigation to ensure governmental systems provide the support these children
and youth need to thrive.

Juvenile Justice Involvement Data Element (current 45 C.F.R. § 1355.44(f)(5)).

The data element relating to juvenile justice involvement should be retained in AFCARS because it is a
basic and critical data element that ultimately allows for child welfare agencies to effectively serve “dual
status” youth, who are involved in both out-of-home care and the juvenile justice system.

Over the past decade, ACF has acknowledged the critical importance of collecting this data element
while it continually took steps to reduce the burden of collecting the data. There is nothing in the
materials received in the ANPRM that draws this conclusion into question.

ACEF first acknowledged the importance of adding a juvenile justice data element in its 2008 NPRM. It
explained that it “believe[d], as do many stakeholders who provided comments and consultation to us,

405 14" Street, 15" Floor, Oakland, CA 94612-2701 | 510.835.8098 tel | 510.835-8099 fax 1
info@youthlaw.org | www.youthlaw.org
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that it is important to understand more about young people in out-of-home care who are involved with
the juvenile justice system.” 73 Fed. Reg. 2081, 2108 (Jan. 11, 2008). ACF reported that it had “heard
through a variety of sources, including the CFSRs, that it is important to clarify the characteristics of the
reporting population so that we can analyze potential differences in the experiences of children involved
in the juvenile justice system versus those who are not.” Id. “Additionally,” ACF explained, “States
indicate that they have experienced a marked increase in the number of juvenile justice-involved
children in their child welfare systems. This new data element will allow us to establish those numbers
and determine whether or not juvenile justice-involved children have different experiences than other
children in out-of-home care.” /d. at 2108-2109. ACF concluded that this data element “will assist States
and the Federal government to understand the experiences of children who are dually involved in out-of-
home care and juvenile justice, which in turn, will help States in their program improvement efforts to
better serve such children.” /d. at 2109.

At the time, ACF “considered whether to require States to provide more detail about a child's juvenile
justice involvement, such as whether the youth was on probation, through several new elements.” /d.
But, cognizant of burden, it “settled on this one data element which will tell us what we believe is the
most critical concern, which is whether the youth who is in out-of-home care is involved with the
juvenile justice system because he/she committed or is alleged to have committed a juvenile offense.”
Id.

In its 2015 NPRM, summarizing the comments it received to the 2008 NPRM, ACF stated that
“commenters did support collecting information on children in foster care who also are involved with
the juvenile justice system.” 80 Fed. Reg. 7131, 7135 (Feb. 9, 2015). More specifically, ACF “received
many supportive comments to the 2008 NPRM to require reporting information on a child's juvenile
justice involvement.” Id. at 7175. ACF likewise concluded that this data was “important to understand
more about children in foster care who are also involved in the juvenile justice system” and would
permit ACF “to analyze the overlap between the juvenile justice and child welfare systems.” /d.

Commenters in 2008, however “expressed concern in reporting alleged offenses and delinquencies
stating that it could provide misleading data.” Id. In response to this concern, ACF proposed “to require
that the title [IV-E agency report the child's involvement with the juvenile justice system only if a judge
or court found the child to be a status offender or delinquent.” /d.

In the preamble accompanying the 2016 final regulations, ACF again narrowed the data element in
response to comments. Four states had concerns about their child welfare agency staff distinguishing
between those “adjudicated delinquent” and “status offenders.” 81 Fed. Reg. 90,524, 90,555 (Dec. 14,
2016). ACF explained that it was “persuaded by the commenters™ and that it “revised the data element to
require title IV-E agencies to report yes/no whether or not a court found the child to be a status offender
or adjudicated delinquent, no longer requiring the agency to distinguish between the two.” Id.

Having repeatedly decided that the data element would result in the collection of important data, ACF is
obliged to acknowledge it is changing its position and must give a reasoned explanation for doing so.
See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-16 (2009). The NPRM fails to do so. ACF
now claims that the juvenile justice involvement data element (as well as five others) should be removed
“because the information is too detailed or qualitative for a national data set, it may be inaccurately
reported and therefore would be difficult to portray in a meaningful way and it does not have a specific
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purpose for title IV-B/IV-E statute and program monitoring, Congressional reporting, or budgeting.” 84
Fed. Reg. 16,572, 16,576 (April 19, 2019). But none of those generic rationales hold true for the juvenile
justice involvement data element.

Although many of the 36 states filing comments in response to the 2018 ANPRM objected to particular
data elements, 86% of those states did not identify or specifically object to the juvenile justice
involvement data element. Of those states that did, one (Illinois) described the effort and expense of
adding the juvenile justice data element as “moderate” and did not opposed its remaining in AFCARS
because it a saw sufficient likelihood that it would “improve casework, add deeper understanding to a
problem and contribute to improve service and outcome.”.! One state (Oklahoma) objected to the
addition of the data element even as it acknowledged that the state “has the ability to capture a
delinquent adjudication” in its data system.? Two other states (Missouri and Wisconsin) made
conclusory assertions that the juvenile justice involvement data element would be burdensome to them
on the basis of added costs and staff time. By contrast, California noted that its “experience” with data
elements that require “reporting court findings,” such as juvenile justice involvement, was that “any
burden of such reporting is outweighed by the benefit.”

There is nothing in the comments received that supports the rationales articulated in the NPRM for
removing this element. Nothing in the comments indicates that the juvenile justice involvement data
element is too detailed or qualitative (it is a single yes/no question based on judge or court order).
Nothing in the comments indicates that the juvenile justice involvement date element may be
inaccurately reported.

Additionally, the juvenile justice involvement data element has a specific purpose for statute and
program monitoring and budgeting. Dual status youth are young people who have had involvement in
both the child welfare and juvenile justice systems. Research suggests that as many as 50% of youth
referred to juvenile courts have had dual system involvement.* Without proactive support and
interventions by the state, which provides care and supervision to these youth, dual status youth face
tragic outcomes with respect to their education,” mental health® and employment.” Based on this
research and the realities that child welfare and probation professionals see on the ground, local
jurisdictions have crafted thoughtful partnerships over the years to ensure the agencies share
information, collect data and coordinate services such that these young people receive adequate support
that steer them away from negative outcomes such as homelessness, school drop-out, unemployment, or
adult criminal justice involvement.

! https://www.regulations.gov/document?D=ACF-2018-0003-0197
2 https://www.regulations.gov/document?D=ACF-2018-0003-0074
3 https://www.regulations.gov/document?D=ACF-2018-0003-0016
4 Thomas, D. (Ed.). (2015). When Systems Collaborate: How Three Jurisdictions Improved Their Handling of Dual Status
Cases. Pittsburgh, PA: National Center for Juvenile Justice. Available at
http://www.ncjj.org/pdf/Juvenile%20Justice%20Geography,%20Policy,%20Practice%20and%20Statistics%202015/W
henSystemsCollaborateJJGPSCaseStudyFinal042015.pdf.
5 Helemba, G. et al. (2004). Arizona Dual Jurisdiction Study: Final Report. Available at
http://www.ncjj.org/pdf/azdual juri.pdf.
® Herz, D. C., & Ryan, J. P. (2008). Exploring the characteristics and outcomes of 241.1 youths in Los Angeles County. San
Francisco, CA: California Courts, The Administrative Office of the Courts.
7 California Child Welfare Co-Investment Partnership. (Winter 2016). Crossover Youth: A Shared Responsibility. Available
at http://co-invest.exedor.us/wp-content/uploads/insights volumel0-1.pdf.
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Congress already requires states to share data between the juvenile justice and child welfare systems,
thus reducing any burden this element might impose. The Juvenile Justice and Delinquency Prevention
Program requires each state to have a system in place “to ensure that if a juvenile is before a court in the
juvenile justice system, public child welfare records (including child protective services records) relating
to such juvenile that are on file in the geographical area under the jurisdiction of such court will be made
known to such court, so as to provide for-- ... data in child abuse or neglect reports relating to juveniles
entering the juvenile justice system with a prior reported history of arrest, court intake, probation and
parole, juvenile detention, and corrections.”®

In addition, in recognition of the difficult challenges that dual status youth face, and realizing that more
national data must exist to help inform adequate services for this vulnerable population, lawmakers have
recently called for state agencies to engage in greater data collection and cooperation regarding dual
status youth. The CONNECT Act (S. 1465) — bipartisan legislation reintroduced in May 2019 by
Senators Chuck Grassley and Gary Peters — would require the Department of Health and Human
Services to administer grants to local and state child welfare and probation agencies in order to serve
this population more effectively. Maintaining the AFCARS juvenile justice involvement data element is
directly in line with the rationale behind this bipartisan bill.

Removal of the juvenile justice involvement data element from AFCARS would be a step backward
relative to the local, state and national trends toward collecting more standardized data about dual status
youth, who are a uniquely vulnerable group of children, such that these youth are identified and
provided much-needed services. We urge you to retain the data element in AFCARS.

Educational Stability Data Element (current 45 C.F.R. § 1355.44(b)(16)).

As NCYL has already stated in its comment in response to the Spring 2018 ANPRM regarding
AFCARS,’ it is imperative that the reporting system include a comprehensive list of elements relating to
education. The data element relating to educational stability should be retained as it is critical to measure
effective implementation of federal child welfare and education law.

For example:

e The Fostering Connections to Success and Increasing Adoptions Act of 2008 (Fostering
Connections) mandates school stability for children in foster care. Under this law, child welfare
agencies must take steps to place children close to the schools they have been attending. Child
welfare agencies must also collaborate with education agencies to ensure children who
experience a change in living placement remain in the same school unless a change in school is
in a child’s best interest. Since 2008, many state and county agencies have improved their
policies and practices to support school stability.

e The Every Student Succeeds Act (ESSA) further reinforces Fostering Connections by promoting,
among other things, school stability and interagency data sharing related to students in foster
care. For the first time, state departments of education are required to report on the educational
performance of students in foster care in the SEA Report Card. These two data collection sources

8§34 U.S.C. § 11133(a)(26).
? https://www.regulations.gov/document?D=ACF-2018-0003-0182
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— AFCARS and SEA State Report Cards — will allow for longitudinal information about the
educational needs of students in foster care to be tracked and reported over time.

Without AFCARS including this crucial data point related to education stability, it will be nearly
impossible to measure progress and trends or gauge effectiveness of policies and practices established
under Fostering Connections and ESSA. By monitoring trends and analyzing longitudinal information
about the school stability of children in care, agencies can better inform and improve their practices and
policies, ensuring the educational and well-being needs of children in foster care are met.

Little national data about the education of children in foster care currently exists to fill the gap, were
AFCARS to exclude the educational stability data element. AFCARS is the most effective way to collect
educational stability data because it allows for straightforward, quantitative reporting of how often
children change schools and the reason. No other vehicle is better suited to tracking this type of data on
a national scale. Child welfare agencies are already required to keep school stability information as part
of their case plans pursuant to Fostering Connections; capturing this data element via AFCARS will
encourage uniformity across states, which will result in more accurate data.

Although educational information was not part of AFCARS before the 2016 Final Rule, educational
information about school stability is already being collected by states under Fostering Connections and
should not create an unnecessary burden for child welfare professionals. Documenting whether and why
children have moved school placements is required by the Fostering Connections Act as part of the
child’s case plan. As such, reporting should not create an additional burden, and will allow for better
analysis of the school stability-related challenges students in foster care face. Although qualitative
review or case study regarding school stability is important, it does not preclude the need for
quantitative data. Research on the outcomes of students in foster care overwhelmingly shows increased
attention to their educational issues is critical — and that students with high school mobility face many
additional educational challenges.

Importantly, the updated requirements in the 2016 Final Rule represent a shift away from “point-in-
time” data toward a more longitudinal data approach that will help agencies address children and
families’ needs more effectively. All states are continuously updating their data systems to meet the
increasing demands of serving children and families and stay current with the latest technology and data
exchange advances. Any claims of cost burdens by states are overstated, as all states will expend these
costs to update their systems regardless. AFCARS allows these updates to have a finite number of data
elements that are universal across states and are necessary to identify trends and continue improving our
child welfare system responses.

The education data elements included in the AFCARS 2016 Final Rule have already been open for
extensive public comment and debate. The Final Rule was the end result of identifying a finite number
of basic education data elements that will yield critical national level data. The new data collection
requirements were thoughtfully considered and seek to ensure child welfare agencies are gathering data
on key child and family-related outcomes to ensure safety, permanency, and well-being. The Final Rule
brings child welfare data collection in line with statutory changes and requirements enacted since 1993.
These changes were long overdue and will support agencies to provide accurate and consistent data
across states on key outcomes.
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Transition Planning Data Elements (current 45 C.F.R. 88 1355.44(f)(8), (9)).

Finally, AFCARS should retain the data elements related to transition planning. Omitting these elements
will harm transition age youth in the child welfare system who already face multiple challenges.

The transition planning requirement has been in federal law since 2008 when Fostering

Connections was adopted. This key component of child welfare law ensures that youth are supported in
their transition to adulthood, beginning with planning at age 14 and continuing, alongside permanency
planning, until the youth leaves the system. See 42 U.S.C. § 675(1)(D). Recent data reveals that states
continue to struggle to meet the needs of transition age youth. During the last decade, we have made few
gains in improving permanency outcomes for older youth.!® Moreover, large numbers of youth are not
receiving the transition services mandated by law. For example, nationally, only 23% of transition age
youth in foster care received transition services related to employment and vocational training, and
financial assistance.!! Only 36% received assistance with budget and financial management, and 22%
received mentoring services.'? The adult outcomes for youth leaving foster care in comparison to their
peers continue to show that we are not supporting them as we should to make a successful transition.

Including the transition planning data elements in AFCARS is essential to ensuring that our systems
appropriately track and respond to the needs of transition age youth and also serves as a key catalyst for
improving the provision of services to youth in accordance with legal requirements. It is argued that this
information is not necessary to be included in AFCARS because it is covered in NYTD. While NYTD is
a rich source of data, it has various limitations. Not only is NYTD a voluntary survey that young people
complete, it only covers a portion of the transition age youth child welfare population. While NYTD
does ask young people very important questions about service receipt and outcomes, it does not ask
about transition planning and the planning process.

Moreover, contrary to the NPRM, these data elements are not “too detailed or qualitative for a national
data set.” Rather, the Rule proposes to collect very basic information that verifies that a transition plan
has been developed consistent with the case planning requirements as set forth in federal law. This is an
important accountability measure that is a decade overdue and will provide valuable information at the
state and national level related to meeting the needs of older youth who desperately desire and are
entitled to transition planning services.

Importantly, the cost of collecting this data is minimal as transition planning is a pre-existing
requirement that is part of case planning processes. By contrast, the financial cost to individuals and
communities of failing to prepare youth for adulthood is substantial. The Annie E. Casey Foundation
reports that “closing the gaps in education, housing, early parenting and juvenile justice outcomes
[between youth in the foster care system and their peers] would reduce costs to society by $4.1 billion
for each new group of young people aging out of foster care.”'* Any minimal cost associated with
collecting this data is far outweighed by the benefit to young people and society in general as collecting

10 Rosenberg, R. et al. (2019). Older Youth Need Support Transitioning from Foster Care to Adulthood. Available at
https://www.childtrends.org/publications/fact-sheet-older-youth-need-support-transitioning-from-foster-care-to-adulthood.
N d.
12 Annie E. Casey Foundation (October 2018). Youth Transitioning Out of Foster Care: Received John H. Chafee Foster Care
Independence Program Services in the United States. Available at https://datacenter.kidscount.org/data/tables/10219-youth-
transitioning-out-of-foster-care-received-john-h-chafee-foster-care-independence-program-
services?loc=1&loct=1#detailed/1/any/false/1447/6294.,6295,6296,6297,6298.6299.6300.6301.6302,6303.6304/19772.,19773
13 Annie E. Casey Foundation (2019). Future Savings: The Economic Potential of Successful Transitions from Foster Care to
Adulthood. Available at https://www.aecf.org/m/resourcedoc/aecf-futuresavings-2019.pdf#page=5.
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such data will inform and improve how we serve and support transition age youth. Accordingly, we
strongly support retaining the transition plan data element is a core accountability measure that will help
states improve the educational and life outcomes of older youth in foster care.

Conclusion

NCYL supports the inclusion of the juvenile justice involvement, education stability and transition
planning data elements in AFCARS as set out in the 2016 Final Rule. We encourage you to maintain
these data elements, which are critical to monitoring implementation of federal law, addressing current
areas of weakness in data collection and reporting, and ensuring the safety, permanency, and well-being
of all children in foster care.

Thank you,

Juc [ L‘.\.‘\

Jesse Hahnel
Executive Director
National Center for Youth Law
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The Williams Institute
On Sexual Orientation and Gender ldentity
Law and Public Policy

June 18, 2019

Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families
Director, Policy Division

330 C Street S.W.

Washington, D.C. 20024
cbcomments@acf.hhs.gov

Re: Proposed Rulemaking amending the Adoption and Foster Care Analysis and Reporting System (AFCARS)
System to remove questions relating to sexual orientation (Apr. 19, 2019) [RIN 0970-AC72]

Dear Ms. McHugh:

Thank you for the opportunity to comment on the Notice of Proposed Rulemaking (NPRM) at 84 FR
16572 that proposes to eliminate data collection on sexual orientation for LGBTQ youth and prospective
parents in the Adoption and Foster Care Analysis and Reporting System (AFCARS). We are writing to urge
the U.S. Department of Health and Human Services, Administration for Children and Families (“ACF”),
Administration on Children Youth and Families (“ACYF”), Children’s Bureau (“Children’s Bureau”) to
maintain the current data elements in the December 14, 2016 AFCARS Final Rule (“Final Rule”), including
those related to sexual orientation, gender identity, and gender expression.

The undersigned are academics who have published extensively on sexual orientation and gender identity
including on issues related to youth in out-of-home care. We represent various disciplines—social work,
community psychology, demography, economics, law, medicine, public health, political science, public
policy, psychology, and social epidemiology. Many of the undersigned are scholars at or affiliated with the
Williams Institute, an academic research center at UCLA School of Law dedicated to conducting rigorous
and independent research on sexual orientation and gender identity. Scholars at the Williams Institute
were the first to publish a study documenting the high levels of overrepresentation of LGBT foster youth
in child welfare, using data collected through traditional survey research methods. Here, we are joined by
many of our colleagues from other universities who have directly studied the experiences of youth in out-
of-home care.

We have detailed research on LGBTQ youth in out-of-home care in previous comments that we have
submitted on this issue. The gist is this - what we have learned from our scientific research in this area is
that LGBTQ (also known as sexual and gender minority) youth:
e are overrepresented in the system of child welfare, in that there are two times as many LGBTQ
youth in foster care as in the general population®™;
e are experiencing disparities and negative outcomes, including higher rates of homelessness and

being moved around more to different placements *>7/;

e show higher rates of psychological distress **;
e are more likely to be victimized by their peers in school ¢ and

e report that they are treated less well in the child welfare system !

The Williams Institute Advancing critical thought in the field of sexual orientation and gender identity law and public policy.
UCLA School of Law Box 951476 Los Angeles, CA 90095-1476 T (310) 267-4382 F (310) 825-7270 williamsinstitute@law.ucla.edu
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The evidence of LGBTQ youth disproportionality and disparities in the child welfare system is known and
undisputed. Yet, this information comes from specific researcher-initiated studies. No nationwide
longitudinal data exist that allow child welfare administrations to assess outcomes for LGBTQ youth
overtime and across localities. Given this, it is critical that the federal government have a structure in
place for tracking whether it has improved in fulfilling its promise to support the wellbeing of children and
youth in its care. We cannot track improvements in or problems with home removals, placements and
permanency outcomes among sexual and gender minority youth nationwide without knowing who they
are.

A. The sexual orientation and gender identity and expression data elements of foster youth can be
administered effectively, and agencies should provide training and resources to states and tribes to do so.

The NPRM justifies the erasure of sexual orientation data collection of LGBTQ youth upon an
unsubstantiated conclusion—unsupported by empirical evidence—that the collected data would be
inaccurate and that the data are too sensitive.

The child welfare profession has acknowledged the importance of collecting SOGIE information about
children, along with other critical information about a child’s circumstances, in order to tailor an
individualized case plan. In 2013, the Center for the Study of Social Policy, Legal Services for Children, the
National Center for Lesbian Rights, and Family Builders by Adoption issued a set of professional guidelines
addressing all aspects of managing SOGIE information in child welfare systems 8. The guidelines address
the need to collect SOGIE information in order to develop case plans and track outcomes in individual
cases and to engage in agency planning and assessment.

As a means of assessing risk and tracking disparities and outcomes, many public agencies already collect
SOGIE information on youth without experiencing the speculative harms cited in the NPRM. Sexual
orientation questions have been included on school-based surveys of adolescents for decades through
versions of the current Youth Risk Behavior Surveillance Survey distributed by the Center for Disease
Control, and sexual orientation and gender identity and expression (SOGIE) information is collected by
many health care providers. Researchers have surveyed LGBTQ youth in the juvenile justice system,
significantly increasing the profession’s understanding of the disproportionate numbers of LGBTQ youth
in detention, as well as differences in offense and detention patterns °. The regulations promulgated
under the Prison Rape Elimination Act (PREA) require youth and adult correctional officers to collect
SOGIE information as part of their initial screening process to identify inmates who may be vulnerable to
sexual assault.! More and more state and local child welfare and juvenile justice agencies, as well as
providers serving youth experiencing homelessness, have developed policies requiring the collection of
SOGIE data.

In addition, child welfare agencies are comfortable and competent in collecting, holding and managing
sensitive information. Case workers collect data about information that is highly personal, private and
confidential, such as sexual abuse backgrounds, mental health diagnoses and medications. In a
preliminary study conducted at the Williams Institute designed to assess the feasibility of asking sexual
orientation and gender identity questions for youth in foster care in Los Angeles, foster youth were asked
how they felt about being surveyed with questions about their sexual orientation and gender identity.
Overall, youth indicated they had no problems answering these questions °. In particular, one 15 year old

1 National Standards to Prevent, Detect and Respond to Rape, 28 CFR § 115 (2012).

The Williams Institute Advancing critical thought in the field of sexual orientation and gender identity law and public policy.
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girl living in a residential facility for youth in out-of-home care who identified as bisexual said very
poignantly to the first signatory that she didn’t care if we asked her about her sexuality, “just don’t ask
me about why | got put in foster care.” In other words, child welfare workers are used to asking and youth
consistently feel they have to answer questions that are often seen as more personal than one’s sexual
and gender identity labels. And yet, we expect that the system is trained to ask this variety of sensitive
guestions in order to meet the service needs of the youth in their care.

Sexual orientation and gender identity questions should not be handled any differently from the sort of
sensitive information case workers have been collecting and managing for decades. Information in state
and tribal systems, like all personal information, is protected by confidentiality requirements.

B. Detailed SOGIE adata are needed to implement existing policies, including the Family First Prevention
Services Act. and AFCARS is the best means for the collection of this data.

We recommend that the data elements in the Final Rule be retained and not further streamlined. The
2016 Final Rule represents a "streamlining" of the original proposed rule (2015 NPRM and 2016 SNPRM)
and the burdens identified by commenters were addressed in the Final Rule. Over the years, states and
tribal entities and other stakeholders have had numerous opportunities to provide public comments on
AFCARS data elements including in 2003, 2008, 2010, 2015, and 2016. The Final Rule data elements
reflect those numerous public comments, are not overly burdensome and will provide nationwide
information regarding children and families whose existence and experiences have remained officially
invisible. Any burden involved in implementing new data elements is outweighed by the benefit of taking
a data-driven approach to informing state and federal policy resulting in improved outcomes for some of
the most marginalized children in the child welfare system and reduced systemic costs.

Because AFCARS has not been updated since 1993, data elements added in the Final Rule reflect
significant advances in child welfare policy and practice and include statutorily required data from the
Preventing Sex Trafficking and Strengthening Families Act (P.L. 110-351) and changes in foster care
services and oversight in the Fostering Connections to Success and Increasing Adoptions Act of 2008
(P.L.110-351), and the Child and Family Services Improvement and Innovation Act (P.L. 112-34). Critically,
the Final Rule will also provide data to ensure implementation and oversight of the Indian Child Welfare
Act (P.L. 95-608), improving outcomes for tribal youth. The burden on states of implementing new data
element collection will be reduced with the current development of the new Comprehensive Child
Welfare Information System (CCWIS), and many of the data elements will assist states in implementing
the recently passed Family First Prevention Services Act (FFPSA).

In particular, to implement the FFPSA, states will need to properly allocate resources and provide the
appropriate evidence-based services, which therefore require a deeper understanding of the needs of
youth at risk of entering care. LGBTQ youth are one of these vulnerable groups and are likely to be a
significant target population in response to this new federal policy due to their disproportionate
representation in the system. Capturing SOGIE data will allow states to better understand the needs of
LGBTQ youth and, thus, to provide targeted prevention services to keep them out of foster care. Though
AFCARS is not the only way to identify the sexual orientation and gender identity of foster youth, it is the
most efficient and comprehensive approach to do so. Although there is of course a cost associated with
training and collecting the information, this cost is nothing like the cost associated with launching an
endless series of individual studies in every child welfare jurisdiction over time. For reference, the cost of

The Williams Institute Advancing critical thought in the field of sexual orientation and gender identity law and public policy.
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the Los Angeles Foster Youth Study was approximately $350,000 — this was a rigorous randomized study
that is generalizable to the foster youth population, and yet only sampled a little less than 800 youth
within one 3-month interval one time in one county in the country. Repeating this approach for all child
welfare administrations, and then building in a longitudinal study design to assess for changes among
individual youth in the system would far exceed any estimate of the cost associated with the Final Rule
and be far less effective.

C. The Data Elements in the Final Rule Reflect a Now Longstanding History of Collecting Data in Sexual
Orientation, Gender Identity and Gender Expression

The proposed data elements specific to sexual orientation, gender identity, and gender expression also
represent advances in science over the last 25 years in which the feasibility and accuracy of data
collection on these topics have been consistently demonstrated. Indeed, as the SMART report explained,
“[s]exual orientation questions have been asked on large-scale school-based surveys of adolescents
around the world since the mid-1980s.” ! For example, the Bureau of Justice Statistics’ National Survey of
Youth in Custody (NSYC) includes a measure of sexual orientation and has provided a wealth of important
information about disproportionate incarceration and victimization of sexual minority youth in custody 2.
The CDC’s National Youth Risk Behavior Risk Survey successfully includes respondents as young as 13 and
has included sexual orientation measures since 2015. In 2015, more than 15,500 youth from across the
country filled out the YRBS survey on their own, anonymously at school 3. Even before that, an
increasing number of jurisdictions included sexual orientation measures on their YRBSs since the mid-
1990s*. The National Longitudinal Study of Adolescent to Adult Health (Add Health), a longitudinal study
of a nationally representative sample of adolescents in grades 7-12 in the United States during the 1994-
1995 school year, included sexual orientation attraction and partner gender questions in both the
baseline wave and Wave Il (1996), when respondents were largely below the age of 18. Analysis of Add
Health data has indicated, for example, disparities in experiences of violence among adolescents
reporting same-sex, both-sex, and other-sex romantic attraction. The National Survey of Family Growth
(NSFG), which includes respondents as young as 15, has included a sexual orientation behavior measure
for many years *°. The California Health Interview Survey has asked youth about their gender expression
since 2015 . There are now also examples of surveys and studies that have successfully collected sexual
orientation and gender identity data from youth in the child welfare system including the L.A. Foster
Youth Study (which included adolescents as young as 12) and the National Survey of Child and Adolescent
Wellbeing. Each of the surveys and studies provides invaluable information about sexual and gender
minority youth that have impacted policy making and programming in a variety of settings.

And while the feasibility to do this has been demonstrated, there is still too little representative data
about sexual and gender minorities available, and numerous scholars and state and federal data science
representatives have called to increase the data. For this reason, the Federal Interagency Working Group
on Improving Measurement of Sexual Orientation and Gender Identity in Federal Surveys has cogently
explained that “there remains a lack of data on the characteristics and well-being” of SGM populations,
and that “[i]n order to understand the diverse need of SGM populations, more representative and better
quality data need to be collected.” 1. Without such data, public policymakers, law enforcement agencies,
and service providers—including federal agencies tasked with promoting the security and well-being of
our nation’s people—are hindered in their efforts to adequately serve SGM populations, including LGBT
youth. This is no less the case for the child welfare system and the administrative data collected to better
understand children’s demographics, needs, and outcomes.

The Williams Institute Advancing critical thought in the field of sexual orientation and gender identity law and public policy.
UCLA School of Law Box 951476 Los Angeles, CA 90095-1476 T (310)267-4382 F (310)825-7270 williamsinstitute@law.ucla.edu
HHS002937



Case 3:20-cv-06018-MMC Document 52-5 Filed 12/23/20 Page 857 of 879

The currently proposed removal of the SOGIE data elements suggests that a problem with asking these
guestions is that some youth may not disclose their sexual and gender minority identities. This is, of
course, possible. But the potential for an underestimate of LGBTQ youth due to concerns about
discrimination and stigma only underscores the significance of collecting these data. While some youth
may not disclose, many will (approximately 20% of foster youth reported being LGBTQ across multiple
studies) and understanding their experiences and outcomes in out-of-home care could be used to
improve conditions that make it possible for other youth to disclose their SGM status when asked. Data
collection is not perfect — we have seen how the methods used by child welfare administrations to collect
the racial and ethnic identities of youth and their families do not match the way youth describe their own
racial identities when asked directly #1°. And yet, knowing this does not prevent the tracking of race and
ethnicity of youth in out-of-home care nor its use as the primary data element upon which the field
makes claims about how well it is addressing racial disparities in foster care.

D. The Children’s Bureau Should Retain the Voluntary Sexual Orientation Question for Adoptive and Foster
Parents and Guardians.

In its April 2011 guidance, ACF confirmed that “LGBT parents should be considered among the available
options for states and jurisdictions to provide timely and safe placement of children in need of foster or
adoptive homes.” Almost forty years of research has overwhelmingly concluded that children raised by
same-sex couples are just as healthy, socially adjusted, and psychologically fit as children with
heterosexual parents . Recruitment of LGBTQ families could provide a source of affirming and
supportive homes for LGBTQ foster youth.

The LGBTQ community is a significant untapped resource in the effort to find permanent families for all
children and youth in foster care. Data from the 2016 American Community Survey showed that one in
five same-sex couples (21.4%) are raising adopted children compared to just 3% of different-sex couples,
and 2.9% of same-sex couples have foster children compared to 0.4% of different-sex couples 8. Data
resulting from the voluntary sexual orientation question for adoptive and foster parents and guardians
will likely help states and tribes recruit and support LGBTQ caregivers, increasing the pool of available
homes for foster children, and help identify states and agencies which can do better in the recruitment of
LGBTQ resource families.

E. The Children’s Bureau Should Add Voluntary Gender Identity Questions for Foster Youth Over the Age of
14 and Foster and Adoptive Parents and Guardians Because this Information is Important and it is
Efficient to Collect this Information Along with Current Data Elements.

Youth who are transgender and or gender nonconforming specifically have a difficult time in child welfare
systems >1%29_ Collecting gender identity data as well as sexual orientation data will help states and tribes
develop streamlined comprehensive services with no gaps. Collecting gender identity data will be
especially useful as new programs are developed with Family First funding, and Title IV-E agencies will
benefit from adding these data elements now in conjunction with the new Comprehensive Child Welfare
Information System (CCWIS).
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F. Conclusion

In the Final Rule, the Children’s Bureau summarized its well-supported rationale for collecting information
regarding the sexual orientation of youth. The Final Rule stated that “[iinformation on sexual orientation
should be obtained and maintained in a manner that reflects respectful treatment, sensitivity, and
confidentiality.” Additionally, the rule directed agencies to guidance and recommended practices
developed by “state and county agencies, advocacy organizations and human rights organizations.” It is
concerning that the proposal to abandon these data elements offers no alternative solution for meeting
this already identified need. Revising AFCARS to include these data elements along with providing
resources to train administrators in the system to collect the information is the only comprehensive and
accurate method to do this in a way that allows the government to know when initiatives designed to
improve prevention, care and permanency services for this population are actually working.

For the reasons outlined above, we urge the U.S. Department of Health and Human Services, ACYF, ACF,
Children’s Bureau to retain all of the data elements in the 2016 AFCARS Final Rule, including the data
elements related to sexual orientation and gender identity and expression. We appreciate the
opportunity to comment on the benefits and feasibility of these data elements outlined in the Final Rule.

Sincerely,

Bianca D.M. Wilson, Ph.D., Rabbi Barbara Zacky Senior Scholar of Public Policy, UCLA Williams Institute

The following have also signed on to the letter as written:

Jocelyn Samuels, JD, Executive Director, UCLA Williams Institute

Kerith J. Conron, ScD, MPH, Research Director and Distinguished Scholar, UCLA Williams Institute
Christy Mallory, JD, Director State Policy, UCLA Williams Institute

llan H. Meyer, Ph.D., Distinguished Senior Scholar of Public Policy, UCLA Williams Institute

Brad Sears, JD, Associate Dean for Public Interest Programs and David Sanders Distinguished Scholar of
Law and Policy, UCLA School of Law

Lee Badgett, PhD, Professor of Economics, University of Massachusetts Amherst

Jessica N. Fish, PhD, Assistant Professor, Department of Family Science, University of Maryland School of
Public Health

Angela Irvine, Ph.D., Principal, Ceres Policy Research

Alan Dettlaff, PhD, Dean and Maconda Brown O’Connor Endowed Dean’s Chair, University of Houston
Graduate College of Social Work
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Micki Washburn, PhD, LMSW, LPC-S, NCC, Research Scientist, University of Houston Graduate College of
Social Work

Sarah E Mountz, PhD., Assistant Professor, School of Social Welfare, University of Albany

Khush Cooper, MSW, Ph.D., President & CEO, Khush Cooper & Associates / Implematix
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RIN Number 0970-AC72

Kestian, Heather H <Heather.Kestian@dcs.IN.gov>
Tue 6/18/2019 10:30 PM
To: ACF CBComments <CBComments@acf.hhs.gov>

Cc: Stigdon, Terry <Terry.Stigdon@dcs.IN.gov>; Miller, Eric A (DCS) <Eric.Miller@dcs.IN.gov>; Blackmore, Charlene (ACF)
<Charlene.Blackmore@acf.hhs.gov>

To Whom It May Concern,

Indiana respectfully submits the following comments for consideration within the context of proposed
changes to the Adoption and Foster Care Analysis and Reporting System (AFCARS) requirements. This
is in response to RIN Number 0970-AC72.

On August 21, 2018, ACF published a final rule in the Federal Register to delay implementation of the
December 2016 AFCARS final rule until October 1, 2020. Recently, ACF published another set of
proposed changes to AFCARS elements and will not specify an effective date until the final rule is
published. Indiana would like to suggest that the implementation date for all of the approved new
measures be on the same date as the CCWIS implementation date, which has been approved by ACF for
each individual jurisdiction. Given that Indiana has declared that we will have a CCWIS system in place
by 2022, Indiana respectfully requests consideration of the cost burden. Approximate cost expected is
$776,550 for Indiana to plan for changes in two separate systems. Indiana will not be able to be
compliant if the implementation date is set as 10/1/2020. Additionally, given the high number of
jurisdictions that are either creating or transitioning to CCWIS, Indiana believes it is reasonable to extend
the date of compliance with AFCARS 2.0 to correspond with the CCWIS compliance plan for each state,
as part of each jurisdiction’s approved annual Advanced Planning Document (APD). Currently, Indiana’s
approved APD has an effective date of 6/30/2022. Indiana respectfully requests that jurisdictions not
have to duplicate efforts or be responsible for financing changes in two systems. See generally:
https://www.acf.hhs.gov/cb/resource/ccwis-status

Indiana notes that of the 183 elements that are proposed to be required, 39 elements can be extracted but
will require changes and/or definition transformations in the DCS System of Record, 14 elements require
changes to be made to define ICWA data elements in the DCS System of Record, and 27 of these
elements require changes to define data elements in the DCS System of Record. This will result in
increased cost of technology enhancements as well as the cost to train employees on the changes in
mandatory data element entries into the System of Record. The table below explains this in detail:

AFCARS AFCARS 2.0 Comments
(current) (New)
Current 103 103 Current AFCARS
Elements (Foster and Adoption)
(FOSTER + Elements, we can
Adopt) extract AFCARS 2.0
with no changes in
MaGIK/KT application.
New Element 39 New AFCARS 2.0

& Provision in (Foster and Adoption)
MaGIK Elements, these
elements can be
extracted but will
require changes and/or
definition
transformations in
MaGIK/KT application.
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New Element 14 Number of elements

& ICWA that must be extracted
from AFCARS 2.0 with
changes needed to
define ICWA data
elements in MaGIK/KT
application.

New Element 27 New AFCARS 2.0

& No (Foster and Adoption)

Provision in Elements, these

MaGIK elements require
changes to define data
elements in MaGIK/KT
application.

Total 103 183

INDICATORS TO MAINTAIN IN AFCARS

Indiana would like clarification as to the reasons to remove information related to juvenile justice
involvement. Indiana believes this is important information to track and give context to the number and
frequency of dual system or cross-over involved youth across the country.

Additionally, Indiana suggests maintaining information related to educational stability. If the child
welfare system is interested in knowing about educational outcomes on a national scale for foster youth,
it is critical to maintain a core set of data elements related to educational stability and attainment.
Educational improvements and success in the life of a child in foster care can positively impact
permanency, wellbeing, and future success in the realm of economic status, emotional and social welfare,
and wellness. Indiana highly recommends the continuation of tracking information on education as it
pertains to foster youth.

Lastly, Indiana recommends keeping at least one data point on youth who are transition age and require
jurisdictions to report on whether a youth who is age 14 and older has had a transition plan in accordance
with the jurisdiction’s policy. Transition age youth in foster care have a higher risk of poor outcomes.
Effective case planning should include transition planning in an effort to support independent living skills
for transition age youth.

Respec. ully Submiled,
State of Indiana Department of Child Services

Heather H. Kestian

Deputy Director of Strategic Solutions and Agency Transformation
Indiana Department of Child Services

Phone: 317-358-3253

Protecting Our Children, Families & Future

Follow us on Twitter at:

https://twitter.com/indianadcs.
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832 Folsom Street, Suite 700
San Francisco, CA 94107
Phone: 415-543-3379

Direct: 415-413-4125

Fax: 415-956-9022
www.ylc.org

June 18, 2019

Submitted Electronically - CBComments@acf.hhs.gov
Kathleen McHugh

U.S. Department of Health and Human Services
Administration for Children and Families

Director, Policy Division

330 C Street SW, Washington, DC 20024

Re: Response to Request for Public Comments on Proposed Regulation
for the Adoption and Foster Care Analysis and Reporting System
(AFCARS), 84 FR 16572, RIN 0970-AC72

Dear Ms. McHugh

Pursuant to the notice published in the Federal Register on April 19, 2019
(FR Document 2019-07827), Youth Law Center (YLC) submits these
comments on the proposed rule amending the Adoption and Foster Care
Analysis and Reporting System (AFCARS). YLC, a national organization
that advocates to transform foster and juvenile justice systems across the
country so that children can thrive, has worked to improve the lives of
children and families involved in the juvenile court system for more than
four decades. We oppose several of the proposed changes to the data
elements in the 2016 Final Rule.

The inclusion of the data elements in the 2016 Final Rule is necessary to
facilitate program improvement, ensure accountability, and permit
agencies to build on the knowledge gleaned from information collected a
complete national data set to better serve children and families. The data
elements in the Final Rule have been thoroughly reviewed and revised
over several public notice and comment periods and the proposed
modifications are not justified. The Department of Health and Human
Services (HHS) has changed its position on the importance of the
collection of the information in several of the data areas included in the
2016 Final Rule without justifiable reasons. The Notice of Proposed Rule
Making (NPRM) notes the cost burden of the Final Rule, but fails to
consider the mitigating factors to those costs or acknowledge the benefits
of inclusion of the data elements. Any claims of cost burdens by states
are overstated, as all states must update their information systems to
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meet existing mandates to adequately meet the needs of children and families
regardless of the specific requirements in the Final Rule. All states will continue to
update their data systems to meet the increasing demands of serving children and
families and to stay current with the latest technology. These AFCARS updates provide
a finite number of data elements that are universal across states, necessary to identify
trends, and essential to continue to improve child welfare systems and effectively meet
the needs of children and families.

The long overdue Final Rule which is the first update of AFCARS since 1993 will help to
ensure child welfare agencies are gathering data on critical child and family-related
outcomes necessary to track safety, permanency, and well-being. The Final Rule will
provide accurate and consistent data across states on key outcomes, bring child welfare
data collection in line with statutory changes enacted since 1993, and shift data
collection toward a more longitudinal approach which will help evaluate the needs of
children and families’ more effectively. Many significant changes in child welfare policy
and practice have occurred since the last AFCARS update in 1993 including: the
Preventing Sex Trafficking and Strengthening Families Act of 2014 (P.L. 113-183)
(Preventing Sex Trafficking); the Child and Family Services Improvement and
Innovation Act 2011 (P.L. 112-34); and the Fostering Connections to Success and
Increasing Adoptions Act of 2008 (P.L.110-351) (Fostering Connections). Additionally,
the Final Rule will assist with implementation and oversight of both long established
federal law like the Indian Child Welfare Act of 1978 (P.L. 95-608) (ICWA), improving
outcomes for tribal youth, and recently passed laws like the Family First Prevention
Services Act of 2018 (P.L 115-123) (Family First), reducing institutional care and
supporting care in families, by requiring the collection of basic data at the core of child
welfare practice essential to providing effective services to children and families.

Given the emphasis placed in federal child welfare policy to support children in families
(most recently with Family First), AFCARS is the most appropriate vehicle to provide
comprehensive national tracking of longitudinal data necessary to understand the needs
of children and families and to evaluate the implementation of federal child welfare
mandates. While other federal and national data sets capture pieces of the status and
outcomes of children and families involved in child welfare, AFCARS is the one national
tracking mechanism available to provide a complete quantitative data set on child
welfare interventions and outcomes necessary to evaluate needs and provide program
oversight and accountability.

Therefore, the Youth Law Center urges HHS to maintain the data elements in the Final
Rule and consider the importance of the information in six areas detailed below.
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Juvenile Justice System Involvement (Section 1355.44(f)(5))

YLC opposes eliminating the permanency planning data element that will identify youth
dually involved in the child welfare and juvenile justice systems. The identification of
dually involved youth is basic, straightforward (a simple “yes” or “no” response), not too
qualitative for a national data set, and serves important purposes for program
monitoring and oversight. Research indicates that youth dually involved in the child
welfare and juvenile justice systems experience poor young adult outcomes (e.g.
unemployment, homelessness, incarceration, mental health conditions, and lower
educational attainment) at almost twice the rate of youth involved in only one system,
yet there are no national data sets that capture dually involved youth. The identification
of this very vulnerable population is critical to tracking outcomes, addressing their
needs, and evaluating the impact of the Family First (P.L 115-123) mandates to reduce
institutional foster care without increasing juvenile justice placements. Although the
proposal retains the Final Rule data element on permanency exits to a juvenile justice
facility, the proposal to eliminate the identification of dually involved youth would also
eliminate the ability to track their outcomes, including dually involved youth placed
through juvenile justice in a juvenile justice facility while the permanency plan in child
welfare remains the same. Without a data element to identify dually involved youth,
AFCARS will not be able to capture outcomes for this vulnerable population of youth in
the child welfare system. A national data set is the best way to examine whether the
needs of this vulnerable population of youth are being met, monitor the impact of
programs and policies to support foster youth in families, and determine whether foster
care systems are trading one form of congregate care for another. Therefore, YLC
strongly opposes the elimination of the juvenile justice system involvement data
element.

Transition Planning (Section 1355.44(f)(8))

YLC opposes the elimination of the data elements related to transition planning which
are needed to evaluate the implementation of federal mandates to improve outcomes
for transition age foster youth. Several federal laws (Fostering Connections, Preventing
Sex Trafficking, and the Affordable Care Act) require jurisdictions to develop transition
plans for youth aging out of foster care. Since 2008, Fostering Connections has
required transition planning and supports to improve young adult outcomes for youth
leaving the foster care system to adulthood. See 42 U.S.C.A.§ 675 (1)(D). Recent
research continues to indicate that large numbers of transition age youth are not
receiving or benefitting from the transition services mandated by law and these youth
continue to have poor young adult outcomes, including homelessness and
unemployment at rates far higher than their non-system involved peers. AFCARS is
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the one national tracking system available to collect data on foster youth outcomes and
child welfare interventions. States are already required to track transition planning.
Verifying the existence of a transition plan and the date of its creation in AFCARS is not
burdensome, too detailed or qualitative for a national data set, or likely to be
inaccurately reported. YLC supports the inclusion of the transition planning data
elements to appropriately track and respond to the needs of transition age youth who
face the prospect of poor young adult outcomes as they age out of the system.

ICWA related data elements

(Sections 1355.44(b)(5) -1344(b)(6)(i) and (b)(6)(iii); 1355.44(b((7); 1355.44(b)(8)(i) -
(iii); 1355.44(c)(6) — (6) iii); 1355.44(c)(7); 1355.44(d)(3) - (d) (3)(iii); 1355.44(d)(5);
1355.44(e)(8) — (8)(v); 1355.44(e)(9-(e) (11); 1355.44(e)(13); 1355.44(f)(10) —
(F)(10)(xiii); 1355.44(h)(20) — (h) (23))

YLC opposes elimination of the ICWA related data elements. The 2016 Final Rule
reflects the basic ICWA related information needed for effective child welfare practice
and oversight. ICWA was first enacted in 1978, yet AFCARS will require for the first time
information about children to whom the act applies as well as mandated ICWA related
child welfare program requirements. States and tribal entities will only be required to
report the ICWA-related data elements when ICWA applies in a child’s case, greatly
reducing any burden associated with being required to collect and report these
elements. Eliminating the collection of demographic information regarding American
Indian and Alaska Native youth not only negatively impacts the ability to effectively meet
the needs of this population in a given jurisdiction, but also impedes the ability to
effectively monitor ICWA compliance and to identify trends to improve child welfare
services to American Indian and Alaska Native youth and families nationally.

Education data elements (Sections 1355.44(b)(16) - 1355.44(b)(16)(vii))

Maintaining the AFCARS data on educational stability, school enrollment, educational
level, educational achievement, and special education is essential to monitoring states’
compliance with Fostering Connections and, most importantly, to ensuring the well-
being of children in foster care. The limited education data in AFCARS is necessary to
inform and improve state practice and policy and enable states to measure and track
the educational progress of children in care. Although educational information was not
part of AFCARS prior to the Final Rule, several of these data elements are already
being collected by states pursuant to the requirements of Fostering Connections and
should not create an unnecessary burden for child welfare professionals. Where these
data elements are not already being collected, data sharing between child welfare and
education entities can minimize the burden of collecting this data. The educational data
elements included in the Final Rule are unambiguous and straightforward — qualitative
review or case study is not required for accurate reporting. Furthermore, research
available on the educational performance of students in foster care overwhelmingly
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indicates that increased attention to educational issues is critical. The data elements on
school enroliment, educational level, educational achievement, and special education
included in the Final Rule should be retained.

SOGIE data elements (Sections 1355.44(b)(2)(ii), 1355.44(e) (19), 1355.44(e)(25),
1355.44(h)(8) & 1355.44(h)(15))

The Youth Law Center supports maintaining the data elements in the Final Rule related
to sexual orientation, gender identity, and gender expression (SOGIE) in order to
improve foster youth outcomes, identify and fund needed resources, and reduce
disparities experienced by lesbian, gay, bisexual, transgender, and questioning
(“LGBTQ”) youth in the foster care system. The Final Rule requires the collection of
data on removals related to family conflict involving SOGIE issues, and includes
voluntary questions on sexual orientation for foster youth over the age of 14, foster
parents, adoptive parents, and guardians. Federal child welfare law requires the
collection of data regarding characteristics of all children in care (42 U.S.C. 679) and
safety, permanency, and wellbeing are the main objectives for every child, including
LGBTQ children, in the custody of a child welfare system. LGBTQ foster youth will be
inadequately served until child welfare systems have more information about their lives
and outcomes, to better respond to and more effectively address their individual needs.
While the inclusion of SOGIE related data will require additional efforts and costs, the
collection of this data and associated costs are manageable and likely to lead to overall
cost savings. Tremendous cost savings could be achieved through improved data
collection related to SOGIE and the implementation of effective interventions to prevent
removals, reduce instability, improve permanency in family home settings, and minimize
costly stays in group care, hospitals and juvenile justice facilities.

Health Assessment Data Element (Sections 1355.44(b) (11) (ii) and (b) (12))

YLC opposes the elimination of the data elements capturing the date and timeliness of
the health assessment of a foster youth. Timely health assessments are necessary to
ensure that the health care needs of youth are identified so that they receive the
appropriate services to protect their safety and ensure their wellbeing given the complex
trauma and adverse childhood experiences that system involved youth endure. The
collection of this data is not only necessary for monitoring program compliance for Title
IV-B (e.g., Health Oversight and Coordination Plan) and IV-E (e.g., case plan), but will
assist in evaluating Family First supported child welfare system interventions aimed at
keeping youth in families and not institutional settings. The inclusion of these data
elements is not burdensome or too detailed. The data is simple, straightforward, easily
accessible, and readily reportable for AFCARS.
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Conclusion

For the reasons outlined above, we urge the Department of Health and Human Services
to retain all of the data elements in the 2016 Final Rule, including the data elements
related to juvenile justice involvement, transition planning, ICWA, education, SOGIE,
and health assessments. We appreciate the opportunity to comment on the benefits of
these data elements outlined in the Final Rule.

Sincerely,

Maria F. Ramiu
Senior Staff Attorney, Youth Law Center
mramiu@ylc.org
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