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PROCEEDINGS

VIDEO TECHNICIAN: Good morning. We're
going on the record at 10:09 am. Eastern time on
October 21st, 2021. This deposition is being
conducted using virtual technology, and all
participants are attending remotely. Audio and
video recording will continue to take place
unless all parties agree to go off the record.

ThisisMediaUnit 1inthe
video-recorded deposition of U.S. Department of
Education 30(b)(6) Designee Randol ph -- Randolph
Wills, taken by counsel for plaintiff in the
meatter of Elizabeth Hunter, et al. versusU.S.
Department of Education, et al., filed in the
United States District Court, District of Oregon,
Eugene Division, Case No. 6:21-cv-00474-AA.

My nameis Lori Talbott from the firm
Veritext. | am the videographer. The court

1
2
3
4
5
6
7
8
9

10

11 WHEREUPON,

12

13 called as awitness, and having been first duly
14 sworn, was examined and testified as follows:

15
16
17
18

VIDEO TECHNICIAN: -- swear in the
witness. I'm sorry, Ryan. Go ahead.

MR. TUCKER: Yes. | spokeearlier. |
think it was on mute. Thisis Ryan Tucker,
counsel for the intervenors, Corban University,
William Jessup and Phoenix Seminary.

Mark Lippelmann is not present now, but
will join us later in the deposition.

VIDEO TECHNICIAN: Thank you. Would
the court reporter please swear in the witness?

RANDOLPH WILLS

EXAMINATION BY COUNSEL FOR PLAINTIFFS
BY MR. SOUTHWICK
Q Allright. Good morning, Mr. Wills.
My nameis Paul Southwick, the attorney

19 reporter is Erick Thacker from the firm Veritext. 19 representing the plaintiff, and I'll be taking
20 | am not related to any party in this action, nor 20 your deposition today.
21 am| financialy interested in the outcome. 21 MR. SOUTHWICK: Before we begin,
22 If there are any objectionsto 22 actualy, isthere away to pin the witness on
Page 6 Page 8
1 proceeding, please state them at the time of your 1 the big screen, Camille, or --
2 appearance, and we'll begin with the noticing 2 MR. BAXTER: Seethe three dotsright
3 attorney, please. 3 here?
4 MR. SOUTHWICK: Paul Southwick for 4 VIDEO TECHNICIAN: Yes. Put your
5 plaintiffs. 5 cursor over Mr. Wills --
6 MR. BAXTER: Joe Baxter for plaintiffs. 6 MR. SOUTHWICK: Okay. Got it. All
7 MS. SNYDER: Hilarie Snyder, Carol 7 right. Thank you.
8 Federighi, Elliott Davis for defendants, and with 8 BY MR. SOUTHWICK
9 usisagency counsel Kathryn Ellis. 9 Q All right, Mr. Wills. And you
10 MR. SCHAERR: And on behalf of the -- 10 understand that you have agreed to provide
11 of CCCU asintervenor, Gene Schaerr, and Herb 11 testimony today under oath and on behalf of the
12 Grey iswith me. 12 Department of Education?
13 VIDEO TECHNICIAN: Andl aso--lalso |13 A | understand that.
14 believe we have Mr. Prince and Mr. Tucker with 14 Q Great. I'm going to go over of the
15 us. 15 ground rules. First, have you had your
16 MR. PRINCE: Yes. Joshua Prince, also 16 deposition taken before?
17 for CCCU, intervenor. 17 A | have.
18 VIDEO TECHNICIAN: And if the court 18 Q Approximately how many times?
19 reporter would -- 19 A I've had my deposition taken, |
20 MR. TUCKER: Thisis-- 20 believe, just onetime.
21 VIDEO TECHNICIAN: -- please -- 21 Q Allright. Do you remember how long
22 MR. TUCKER: ThisisRyan -- 22 ago that was?
Page 7 Page 9
3 (Pages6-9)
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1 A That wasinthelate 1970s. | believe 1 If -- if you know the answer, though,
2 1977. 2 you arerequired to provide that answer unless
3 Q Soit'sbeenafew years. All right. 3 instructed by counsel. Do you understand that?
4 Wédll, I'll go ahead and go over the ground rules 4 A | understand that.
5 sinceit's been awhile since you've had a 5 Q Allright. One thing that may happen
6 deposition. 6 today isthere may be objections to some of my
7 | take it that you have had an 7 questions throughout the day, and sometimes that
8 opportunity to meet with your counsel in advance 8 can cause an interruption in the flow.
9 of the deposition; is that correct? 9 If an objection makes it so that you
10 A Thatiscorrect. 10 can't remember the question | ask, I'd be happy
11 Q Allright. Sothey might have gone 11 torepeat it, or we can have the court reporter
12 over some of thiswith you, but I'll just go over 12 readit back. Butl'djust ask that -- let your
13 it today to get us started. 13 lawyer state their full objection and then go
14 So in this deposition, | will be asking 14 ahead and make your response.
15 you questions. Y ou will be providing answers. 15 Also, there are lawyers for other
16 And for the sake of the court reporter, it's best 16 partiesthat may also be making objections on the
17 if you can provide verbal responses rather than 17 record, so | just ask that you let them state
18 any just nodding of head and that sort of a 18 their objection, wait till they're done, and then
19 thing. You understand and are prepared to do 19 provide your answer.
20 that? 20 Isthat al right?
21 A lam. 21 A Correct. | understand.
22 Q And you understand that in addition to 22 Q Great. We'll aso take some breaks
Page 10 Page 12
1 the court reporter, thisis also being videoed 1 throughout the day, and if you ever need a break,
2 and that we have a videographer, and there will 2 just let me know. | tend to have breaks every
3 beavideo version of your testimony. 3 hour or so, and then we'll -- welll take alunch
4 Areyou aware of that? 4 break. Butif you need a break for any reason,
5 A | am aware of that. 5 justlet usknow. I'm happy to do that. I'd
6 Q Isthere anything that might prevent 6 just ask if there's a pending question that you
7 you from providing full and accurate testimony 7 do provide an answer to that pending question
8 today, any illnesses or anything like that? 8 prior to taking the break.
9 A Thereisnothing of that sort. 9 Sound good?
10 Q Great. What I'd ask is-- I'm going to 10 A Sounds good.
11 try to be clear with my questionsto you, but in 11 Q Allright. Great. Well, you stated
12 the event that you need meto clarify, would you 12 your name, so Randolph Wills.
13 agreeto ask meto clarify my questions today if 13 IsMr. Wills okay for addressing you?
14 anything is confusing? 14 A That'sfine.
15 A 1 will do so. 15 Q Great. All right, Mr. Wills. Canyou
16 Q Great. Thank you. One other thing is 16 tell uswhat your current -- who your current
17 that during the course of our discussion, | may 17 employer isand what your title is there.
18 ask you questions that you don't know the answer | 18 A My current employer isthe U.S.
19 to. I'd ask that you, you know, don't offer any 19 Department of Education. My current titleis
20 guesses or anything like that. 1'm looking for 20 deputy assistant secretary for enforcement for
21 information that you -- you know or you 21 the Officefor Civil Rights.
22 reasonably can know. 22 Q Allright. And how long have you been
Page 11 Page 13
4 (Pages 10 - 13)
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1 inthe Department of Education? 1 A Asan enforcement director? I'm sorry.
2 A I've been in the Department of 2 | didn't understand the reference there.
3 Education for alittle over 18 years. 3 Q Yeah. Inyour current position as --
4 Q And how long in the Office of Civil 4 asan--inyour current position, what kind of
5 Rights? 5 day-to-day activities do you have or obligations
6 A I'vebeenin the Office for Civil 6 doyou have?
7 Rightsfor that entire time. 7 A Inmy day-to-day activities, | havea
8 Q Allright. And canyou describethe 8 number of roles. Some of them are case related
9 nature of your role? 9 interms of reviewing particularly sensitive
10 A Yes. | amresponsible for overseeing 10 casesthat our regional offices are addressing.
11 the enforcement compliance work of OCR's 12 11 | do that with a group of headquarters personnel,
12 regional offices. | do that with the assistance 12 including the acting assistant secretary.
13 of four enforcement directors, who oversee more 13 | aso have numerous administrative
14 directly those regional offices and their 14 duties. I'mresponsible for ensuring that the
15 compliance work, that compliance work consisting | 15 management of the regional officesis-- is
16 of the evauation, resolution and -- evaluation, 16 running appropriately. I'mthe hiring officia
17 investigation and resolution of complaints, also 17 for the enforcement side of OCR. So when we are
18 theinvestigation of the compliance reviews and 18 hiring, which we're currently doing, I'm -- | am
19 directed investigations, and a third component of 19 aselecting official, and I'm responsible for
20 our enforcement work involves the provision of 20 ensuring that that process moves forward.
21 technical assistance. 21 I'm responsible, aso, for providing
22 Q And how long have you been in the 22 considerable input into the budget for our 12
Page 14 Page 16
1 role-- your current role? 1 regional offices. | also handle -- under certain
2 A I'vebeeninthisrolesince 2 circumstances, as the deciding official, | handle
3 September 2018. 3 grievance issues and EEO complaints.
4 Q Andwhat did you do before that? 4 | amin very close contact with the
5 A Beforethat, | served OCR asan 5 assistant secretary. | -- part of my
6 enforcement director. 6 responsibilities are to provide advice to her on
7 Q Wasthat inaregiona office? 7 enforcement issues, on our proactive activities
8 A | was--no. | waswaorking out of our 8 in particular with regard to enforcement issues.
9 headquarters office. 9 And | very often, along with some of my
10 Q And how long were you adirector in 10 colleagues, will weigh in on proposed policy
11 that capacity? 11 matters, although policy is-- our policy is
12 A | wasan enforcement director from 12 actually generated out of a different part of
13 summer of 2008 until September of 2018. 13 OCR.
14 Q Andyouworked out of headquartersthat14  Q Y ou mentioned proactive enforcement
15 wholetime? 15 activities. Could you describe what you mean by
16 A | didn't start working out of 16 that?
17 headquarters until 2010. 17 A Our proactive enforcement activities
18 Q Canyoutell mealittle bit about -- a 18 are-- there are really two types of proactive
19 little bit more specifically about your role, 19 enforcement activities. Thefirst type, which
20 what kinds of activities do you do, what kind of| 20 we've done previously for many years, are
21 obligations do you have over your regional 21 compliance reviews. OCR's compliance reviews
22 directors and other directors? 22 are-- we generally -- we don't do this every
Page 15 Page 17

5 (Pages 14 - 17)
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year, but generally, certainly in the past, we
have opened compliance reviews every year.

The compliance reviews, we -- the
issues that we are investigating -- compliance
reviews, again, are proactive on the part of OCR.
They don't involve individual complainants.
They're not generated by individual complainants.
They are opened in areas of particular concern to
the secretary, to the assistant secretary.

And as aresult, those reviews are --
when they are opened, we notify not only the
recipients -- and they may be elementary and
secondary recipients. They may be postsecondary
recipients. We notify the recipients. We also
notify the representatives and senatorsin the
districts and states where we're opening those
reviews. These are very public announcements by
OCR of areas of particular concern.

The other form of proactive compliance
activity that we engage in are known as directed
investigations, and both compliance reviews and

direct investigations, actually, are described in
Page 18

© 00N O Ol WN P

NNNRE R R RRR R R B
N, O ©ow~NOO D wWNIERO

So for the compliance reviews, it's my
understanding that OCR has recently opened a
number of these with respect to some state
education systems regarding COVID issues; is that
correct?

A Those are directed investigations.
Those are not compliance reviews.

Q Other than those directed
investigations, are you aware of any other
directed investigations OCR has opened in the
last year?

MS. SNYDER: Objection. You're outside
the scope. If you know, you can answer in your
personal capacity.

THE WITNESS: No. Those are the only
directed investigations that OCR has opened in
the past year.

BY MR. SOUTHWICK

Q Areyou aware of any compliance reviews
that OCR has opened in the past year?

MS. SNYDER: Objection. Again, you're

outside the scope of the deposition topics. If
Page 20
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the Case Processing Manual, a copy of which |
know you have. Our directed investigations are
more ad hoc in nature. They depend -- if -- if
OCR has received information that raises concerns
about possible violations of law in certain
areas, we have the option of opening a directed
investigation.
These are not preplanned in the way
that compliance reviews are. We have a number of
open directed investigations at any given time,
but they arereally directed at issues that we've
seen. Whether they come to us through community
groups or through media or other sources of
information that give rise to concerns that we
might have, we can open a directed investigation.
So those are our two forms of proactive
compliance activities, proactive because they're

© 00 N O O~ WDN P
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13
14
15
16
17

you know, you can answer in your --

THE WITNESS: We have --

MS. SNYDER: -- personal capacity.

THE WITNESS: -- not opened -- we have
not opened any compliance reviews in the past
year.

BY MR. SOUTHWICK

Q During your tenure with the Office of
Civil Rights, are you aware of any directed
investigations that have been opened with respect
to LGBT students?

MS. SNYDER: Objection. Again, you're
outside the scope of the deposition topics, but
if you know, you can answer in your personal
capacity.

THE WITNESS: To my knowledge, we have
not opened any directed investigations

18 generated by OCR, by the Department, not by an 18 specifically targeted to LGBTQ students.

19 individual complainant or a group of 19 BY MR. SOUTHWICK

20 complainants. 20 Q Andwould the same be true of

21 Q And sofor -- thank you for that 21 compliance reviews?

22 explanation. 22 MS. SNYDER: Again, objection. You're
Page 19 Page 21

6 (Pages 18 - 21)
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outside the scope of the deposition topics.
If you know, you may answer in your
personal capacity.
THE WITNESS: The sameistruefor
compliance reviews.
BY MR. SOUTHWICK
Q Andasyour counsel has been making
objections and referencing personal capacity, we
should go over that as well.
Do you understand that, in general, you
are here in the capacity as a representative of
the Department of Education to provide answersin
response to my questions on behalf of the
Department?
A | understand that.
Q And-- and -- and so unless otherwise
stated, | am going to -- isit fair to assume

=
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substantive areas, whether its Title VI, 504,
Title IX, that are of particular interest with
regard to the application -- the appropriate
application of -- of law and policy. And so
those cases -- certainly, any determinations, any
final determinations that we make, that OCR makes
in those cases, we review at the headquarters
level. | am not the sole reviewer, however.

Q Canyou explain some of the categories
of those cases of interest currently?

MS. SNYDER: Objection. Again,
Counsel, you're outside the scope of the topics
in the deposition notice.

If you know the answer, you can answer
in your personal capacity.

THE WITNESS: I'll answer in my
persona capacity. Some of the areas currently

18 that unless otherwise stated that you will be 18 that we have -- we've deemed to be cases of
19 providing responses to my questions within that 19 interest, areas of interest, are, for example,
20 representative capacity? 20 TitlelX sexua harassment, sexual violence,
21 A Yes. Thatistrue. 21 Title VI, racia harassment, disability
22 Q Earlier, when you were describing your 22 harassment, COVID-9 [sic] related issues, issues
Page 22 Page 24
1 responsibilitiesin your current role, you 1 relatedto Title VI discipline, Title VI shared
2 mentioned that you are responsible for sensitive 2 ancestry cases.
3 OCR complaints or sensitive investigations. 3 And for acompletelist, | would have
4 Can you describe the general kind of 4 to consult our -- our list and get back to you,
5 nature of what might make something sensitive 5 but those are some of the areas that we are --
6 likethat? 6 currently have on our cases of interest list.
7 A Yes. Every administration that | have 7 BY MR. SOUTHWICK
8 worked under has maintained alist of what we 8 Q During your tenure, have cases
9 will call now sensitive cases. They haven't 9 involving LGBTQ students been part of this
10 awaysall denominated them that way in each 10 category of cases of interest?
11 administration. 11 MS. SNYDER: Again, objection. You're
12 But they're alist of cases, of types 12 outside the scope of the deposition topics.
13 of cases, of substantive areas and issue areas 13 If you know, you can answer in your --
14 that an administration isinterested in for a 14 THE WITNESS: Yes.
15 variety of reasons and as aresult will want to 15 MS. SNYDER: -- personal capacity.
16 make sure that whatever work is done in those 16 THE WITNESS: Yes. Andweareaso
17 areas aligns with the administration's policy. 17 looking at -- at sexual orientation gender
18 So we currently have an area of what 18 identity cases currently on the cases of interest
19 well call sensitive cases. We don't currently 19 list.
20 call them that in this administration, but I'm 20 BY MR. SOUTHWICK
21 using that term very broadly. Wecall themcases | 21 Q What about issues of religious
22 of interest. Andthey arein areas, in 22 exemption claims under Title IX? Has that been
Page 23 Page 25
7 (Pages 22 - 25)
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1 a-- within the realm of cases of interest or 1 thisparticular area, we did what we have donein
2 sensitive cases during your tenure? 2 the past when we've begun to receive multiple
3 MS. SNYDER: Again -- well, withdrawn. 3 casesaddressing very similar or the same issues.
4 THE WITNESS: Cases wherereligious 4 Wehave agreat concern to ensure that our
5 exemptions are at issue have not been during my 5 response to those casesis consistent across our
6 tenure on the cases of interest or sensitive 6 regiona offices, and as you know, we have 12 of
7 caseslist. Andlet mefinish. Until -- until 7 them. We -- anumber of those offices, not all
8 very recently. But during my tenure, until very 8 12, had received these casesinvolving religious
9 recently, they have not been cases that 9 exemptions.
10 headquarters had to have eyes on before 10 So we determined that it was prudent
11 determinations could issue. 11 to, first of al, know about when those cases
12 BY MR. SOUTHWICK 12 were coming in, and they continued to comein.
13 Q Andwhen you say very recently, how -- 13 Thiswasthe notification we received in
14 how -- how recent are we talking? In the last 14 headquarters about the cases during the initial
15 couple of months or weeks? 15 filings of religious exemption-related cases
16 A We'retakinginthe last couple of 16 under Title IX. But aswe learned there were
17 months. 17 more coming in, we decided that we wanted to --
18 Q Andwhy have casesinvolving Title IX 18 it would be prudent to have a consistent approach
19 religious exemptions become part of the cases of 19 to how wein enforcement handle those particular
20 interest recently? 20 cases.
21 A Let meaddress-- 21 BY MR. SOUTHWICK
22 MS. SNYDER: Objection. Potential 22 Q And wasthere amemorandum or e-mail
Page 26 Page 28
1 speculation and outside the scope. If you know, 1 communication that went out to the regional
2 you can answer. 2 officesregarding thisissue of religious
3 THE WITNESS: Okay. I'd liketo 3 exemption?
4 addresstwo things. Casesinvolving religious 4 A There was no memorandum or written
5 exemptions are not currently listed on our cases 5 directive that went out from headquartersto the
6 of interest list. That isaprinted list that's 6 regiona offices regarding this particular area
7 shared with our offices. 7 of cases.
8 The area of cases involving religious 8 Q How wasthis direction then
9 exemption was something that we didn't add 9 communicated?
10 formally to the cases of interest list, but that 10 A Thedirection was communicated by the
11 we made clear to our regional offices that we 11 enforcement directors, who are headquarters
12 wanted to have headquarters review of actions 12 personnel. It was communicated orally.
13 takenin any casesinvolving religious 13 Q Werethere any documentation or any
14 exemptions. 14 documents that would explain the directives that
15 That came about because we -- the 15 wereto be given?
16 regional offices began receiving an unusual 16 A I'msorry. Could you rephrase that?
17 number of Title IX casesinvolving religious 17 I'mnot sure | understand completely. Were
18 exemptions and communicated that through their 18 there--
19 enforcement directors to headquarters personnel, 19 Q Sure. It soundslike there was some
20 including the assistant secretary, including me. 20 directive that went out from headquarters to
21 And once we learned that we were 21 regional offices, and you described that there
22 receiving multiple cases, which is unusual in 22 wasthe oral component. I'mjust trying to
Page 27 Page 29
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1 determine whether there are any documents that 1 We did share that language that was
2 would reflect the nature of that directive. 2 in--inamemo form, but it's-- I'm
3 A Therewereno -- asfar as -- there 3 distinguishing it from the directive that went
4 were no documents issued from headquarters that 4 out that said we want to be aware of these cases,
5 reflected the nature of that directive. | can't 5 and any steps you take in these cases, we need to
6 speak to what might have happened in an 6 seewhat your proposed step isin headquarters.
7 individual regional office, but, certainly, there 7 Q Sothe-- the new language that you're
8 were no documents that embodied that directive 8 talking about, was that language to be used in
9 that was sent out to the -- to the regional 9 the event that an investigation was to be opened
10 offices. 10 orintheevent of the dismissal of acomplaint
11 Q And did that directive come from you? 11 or -- or both?
12 A Thedirective came from the assistant 12 A Thenew languageisto be used in the
13 secretary -- or the acting assistant secretary. 13 event acaseisgoingto be opened. Anditisto
14 Pardon me. 14 be used in -- with regard to the opening of a
15 Q And could you describe the general 15 TitlelX case.
16 nature of the directive, the content? 16 Q And do you have that language in the
17 A Generdly, yes. The content of the 17 materialsthat you used to prepare for the
18 directive was that headquarters wanted to be made | 18 deposition today?
19 aware of when any of the regional offices 19 A Yes. It's--thelanguageis
20 received aTitle X complaint where the religious 20 incorporated in a sample letter that's provided
21 exemption wasimplicated. They were continuing | 21 inthe materias that we have.
22 tocomein, so we wanted to know which offices 22 Q And hasthat language been -- has that
Page 30 Page 32
1 werereceiving these so that we knew, you know, 1 language been used at all to this-- strike that.
2 where they were. 2 Has -- has this language been used yet
3 We also informed the offices orally 3 inaletter from OCR regarding an actual
4 that any action they propose to take with regard 4 complaint?
5 to, for example, opening one of those complaints 5 A Yes. It has been used once.
6 for investigation or dismissing one of those 6 Q Andinwhat complaint was it used with
7 complaints for investigation needed to be vetted 7 respect to?
8 by headquarters prior to taking that particular 8 MS. SNYDER: Objection. Outsidethe
9 step. 9 scope of the deposition topics.
10 | would add that this was not part of 10 If you know the answer, you can answer
11 the oral directive about, you know, letting us 11 inyour personal capacity.
12 know when you receive these cases, informing and | 12 THE WITNESS: Theletter issued in a
13 sending up to headquarters a draft for an action 13 complaint filed against || G
14 that you propose to take, whether it's a proposed 14 BY MR. SOUTHWICK
15 opening or a proposed dismissal. 15 Q And can you describe the nature of that
16 | would add that we also shared with 16 complaint against ||| G
17 theregiona offices-- not in the form of a 17 MS. SNYDER: Objection. You're outside
18 directive of the sort | just described, but we 18 the scope of the deposition topics.
19 shared with the regional offices language that we 19 If you know the answer, you can respond
20 wanted theregional officesto usein letters of 20 inyour personal capacity.
21 notification. Those are letters that we would 21 THE WITNESS: | do not recall the very
22 useif we were opening acase. 22 specificissue that was raised in the ||
Page 31 Page 33
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1 I complaint. 1 that the proposed opening or dismissal --
2 It is my recollection that it was an 2 actudly, that document should come forward to
3 issueraised broadly in the LGBTQ+ area, but | 3 headquarters, so -- but we're not asking for a
4 don't remember the specifics of the allegation. 4 copy of the complaint to be sent up.
5 BY MR. SOUTHWICK 5 When -- and, again, if -- I'm sorry to
6 Q Anddidyou review any documents 6 ask you one more time, but the process -- the
7 relating to the | corp'aintsin 7 process you're asking about is related to who in
8 preparation for your deposition today? 8 headquarters addresses?
9 A Ididnot. 9 Q Solet'ssay that the Seattle regional
10  Q Inthisnew directive process for 10 office receives acomplaint that involves a
11 religious exemption determinations, where -- 11 religious exemption and then makes a
12 where does the religious exemption question end 12 recommendation that they want to dismiss that
13 up at headquarters? Isthere one personin 13 complaint on the basis of the religious
14 chargeof it? Isthere agroup of people? 14 exemption. That would then go to headquarters
15 Where -- where does it go from the regional 15 for adetermination; isthat correct?
16 office to headquarters? 16 A Thatiscorrect.
17 MS. SNYDER: Objection. Ambiguousand |17 Q And then who at headquarters would be
18 compound. 18 making that determination?
19 THE WITNESS: And, Mr. Southwick, | 19 A Thereisagroup of enforcement
20 want to ask, where does the -- where does the 20 personnel, senior enforcement personnel at
21 religious exemption process -- could you clarify 21 headquarters, who would be making that
22 that for me, please? 22 determination. Well, the determination would
Page 34 Page 36
1 BY MR. SOUTHWICK 1 ultimately be made by the acting assistant
2 Q I can. Soif under the new directive a 2 secretary in discussion with agroup of senior
3 regiona office receives a complaint that 3 management personnel from enforcement.
4 involves areligious exemption component, my 4 Q And can you give me the names of the
5 understanding based on your prior testimony is 5 senior enforcement personnel ?
6 that that complaint is supposed to be sent to 6 A Yes. | amone of the senior
7 headquarters, and so my question is: Who at 7 enforcement personnel. Othersare Melanie Velez,
8 headquartersisin charge of handling the 8 whoisan acting enforcement director. That's
9 religious exemption issues that get sent to 9 V-E-L-E-Z. Another -- and then four enforcement
10 headquarters? 10 directors, Emily McCarthy, Lisa Chang, Mia
11 A Let me-- let me correct your 11 Karvonides. Let'ssee. Lisa, Mia, Emily. Meena
12 understanding. The complaint itself -- we don't 12 Morey Chandra, C-H-A-N-D-R-A. They're
13 require that the complaint itself be -- be sent 13 currently in -- two are brand new, so they've
14 to headquarters. We just need to know that a 14 just been added.
15 complaint has been filed. We can certainly look 15 But cases that come to headquarters for
16 at the complaint through our case management 16 review, cases on the cases of interest list and
17 system, but we're not requiring the offices to 17 now casesinvolving Title IX actions that
18 send the complaint forward. 18 implicate religious exemptions are reviewed by
19 The requirement isthat if, for 19 that group. And I will aso include senior
20 example, the office is recommending that we open | 20 personnel -- senior counsel to the assistant
21 thecomplaint for investigation or if the office 21 secretary, Jasmine Bolton.
22 isrecommending that we dismiss the complaint 22 And we review what's been sent forward.
Page 35 Page 37
10 (Pages 34 - 37)
Veritext

WwWw.veritext.com



Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 14 of 74
Randolph Wills 30(b)(6) - October 21, 2021

1 We have adiscussion about what our thinking is 1 assistant secretary -- the acting assistant
2 with regard to that, but ultimately the decision 2 secretary. The dismissal letter issued on
3 may -- adecision in terms of should the document 3 Octaber 19th, 2021.
4 issue or not, do we have further work to do, is 4 Q Anddid that group consider any issues
5 made by the assistant -- the acting assistant 5 relating to the religious exemption to Title IX
6 secretary. 6 during itsdiscussion?
7 Q And hasthat group you just described 7 A Wedid not consider those issues for
8 made any recommendations to the acting assistant 8 the purpose of endorsing the dismissal. The
9 secretary -- let me rephrase. 9 dismissal cameto us under -- under another
10 Was that group that you just described 10 rubric that isfrequently used, onein OCR under
11 involved in arecommendation regarding [ ll | 11 our CPM. Where acase with the same or similar
12 - 12 operativefactsisfiled in a state or federa
13 A Yes. That group made arecommendation 13 court, we dismiss the case in OCR.
14 regarding || B recardingto-- with |14 Q But did you have any discussions about
15 regard to the issuance of the letter of 15 the religious exemption issues related to Title
16 netification. 16 1X?
17 Q Andthenin the| | N I cas= 17 MS. SNYDER: I'm going to object. |
18 that group's recommendation would go up to the 18 think he might be treading into deliberative
19 acting assistant secretary, who would ultimately 19 issues. I'm-- and, actually, at this point, I'm
20 make the decision? 20 going to advise him not to answer that question
21 A We meet with the acting assistant 21 based on the deliberative process privilege.
22 secretary asagroup, o it's not forwarded on. 22
Page 38 Page 40
1 She'spart of the group that meets to discuss 1 BY MR. SOUTHWICK
2 casesthat come to headquarters for headquarters 2 Q Areyou going to follow your counsel's
3 review. 3 instruction?
4 So the decision is made -- for example, 4 A Yes |am.
5 thedecision in |l was -- to issuethe 5 Q Giventhat the decision with respect to
6 letter of notification was made in that group 6 theBYU complaint you just mentioned was made on
7 dfter discussion. The assistant -- the acting 7 anon-religious exemption basis, why was the --
8 assistant secretary endorsed the recommendation 8 the headquarters group consulted regarding that
9 wemadeto issue the letter. 9 complaint?
10 Q And hasthat group considered any other 10 A Because the complaint implicated a
11 complaints besides the one involving | 11 religious exemption issue, and it was one of the
12 I 12 complaints we asked the regional offices to make
13 A Yes, wehave. We considered one other 13 the headquarters group aware of .
14 complaint. It'slisted on the complaint chart 14 But it was because of that implication
15 that you have at Bates002. That's Brigham Young | 15 of areligious exemption issuethat it cameto
16 University. 16 headquarters, and aswe said, any action, whether
17 Q Andwhich one was that? 17 it'sdismissal or opening, needed to come up to
18 A That's Brigham Y oung University, 18 headquartersfor review prior to any issuance
19 08212212. And you can seethe actionstaken with | 19 of -- of aletter confirming whatever action
20 respect to this complaint. We issued the 20 you'retaking.
21 dismissal letter after review by headquarters, 21 Q So other than that BY U complaint and
22 the headquarters group, and the assent of the 22 the| I coplaint, has that group
Page 39 Page 41
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1 considered any other Title IX complaints 1 the HQ group Title IX meeting is the meeting at
2 regarding religious exemption issues? 2 which religious exemption issues would be raised,
3 A Wehavenot. 3 but along with, you know, whatever other Title IX
4 Q Doesthat group -- the group that 4 pressing business HQ group has; is that right?
5 you've described, does it have aname, or is 5 A Thatiscorrect.
6 thereaway that | canrefer to it so that we all 6 Q | alsowant to clarify when we -- when
7 know what I'm talking about? 7 you referencethe BY U dismissal, in the -- the
8 A Weve been referred to by various 8 chart that was produced to us today that you've
9 names, but the one we use most oftenis-- is 9 referenced, there are multiple BY U complaints.
10 just HQ or head -- HQ group. 10 Have the other two BY U complaints been
11 Q Doesthat HQ group have regular 11 reviewed by the HQ group?
12 standing meetings? 12 A No,they haven't.
13 A Yes 13 Q Do you know why?
14 Q And how frequently doestheHQ group | 14 A Because work is ongoing on those cases.
15 meet? 15 Evaluation work isongoing. And no decision --
16 A TheHQ group meets one -- at least once 16 no proposa -- no proposed decision has been made
17 aweek. 17 yet by the -- by the regional office handling
18 Q And are there specific meetings at 18 those evaluations.
19 which religious exemption issues would be 19 Q I'mgoingtotry to usethefancy
20 presented, or could they be presented or 20 technology now, so we'll do atest of it. You
21 discussed at any of those HQ meetings? 21 should have access to Exhibit Share. And there
22 A TheHQ group meetsfor areas of 22 will be amarked exhibits folder, and there
Page 42 Page 44
1 interest other than Title IX, and we also have a 1 should be only one document in there right now,
2 regular meeting weekly for casesinvolving Title 2 which has been marked Exhibit 1.
3 IXissues. But it's much broader than just Title 3 Let me know if you're able to find
4 X caseswith religious exemption implications. 4 that.
5 We review, also, sexual violence cases, 5 A Yes, | -- | seethe document. |
6 sexual harassment cases, gender sex 6 believeit'sthe notice of 30 -- yeah, 30(b)(6).
7 discrimination casesin the Title IX group. So 7 MR. SOUTHWICK: All right. Sol just
8 it'sbroader than just considering cases 8 want to introduce Exhibit No. 1 as the notice of
9 involving religious exemptions, but itisa Title 9 the 30(b)(6).
10 IX group, same headquarters group with -- | will 10 (Deposition Exhibit Number 1
11 add now with -- depending on the nature of the 11 was marked for identification.)
12 caseswe're handling, we may bring somebody in 12 BY MR. SOUTHWICK
13 from our program legal group, because we're 13 Q And have you seen this document before,
14 developing new policy in an areanot related to 14 Mr. Willis-- Mr. Wills?
15 religious exemption cases. 15 A | have
16 But it meets -- that group meets once a 16 Q Andisit your understanding that you
17 week, and that group considered and got the 17 are appearing today in response to this
18 endorsement of the acting assistant secretary to 18 deposition notice?
19 issuethe dismissal letter in the Brigham Y oung 19 A That ismy understanding.
20 case and the opening letter in the | 20 Q Andif youlook at page 3 of the
21 I cas= 21 Exhibit 1, there are three topicslisted. The
22 Q Just to make sure I'm understanding, 22 first topicis"The status of Plaintiffs Title
Page 43 Page 45
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IX complaints."
Are you prepared to provide testimony
regarding Topic No. 1 today?

A lam.

Q Andwhat did you do to prepare to
provide testimony in response to topic 1?

A Inresponseto Topic No. 1, | reviewed
documentation that was assembled, including the
chart that we just referred to, by personnel,
senior personnel in OCR and in enforcement,
specifically Acting Enforcement Director Melanie
Velez.

MR. SOUTHWICK: Okay. I'm going to
introduce that chart as an exhibit. It takesa
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complaint's processing, the regional office, the
OCR regional office that is responsible for the
processing of the complaint.

Thisisalist that also indicates
whether the complainant in the complaint filed
with OCR isalso aplaintiff in the action we're
here for today.

It also indicates whether awaiver of
OCR's timeliness requirement has been requested
and the status of what that waiver request might
be.

And it also provides a section for a
brief description of communication/interaction
with the complainant/plaintiff, calling for the

15 second or two here. All right. | believe 15 date and type of that communication.
16 everyone, the witness and the lawyers -- | 16 Q You referenced the docket number, and |
17 believe how Exhibit Share worksisthat in order 17 seetherethat there's a docket number.
18 to seethe new exhibit that | have marked, 18 Isthat -- isthat a number that OCR
19 Exhibit 2, you will need to refresh your screen. 19 will assign when it is-- when it hasreceived a
20 So, Mr. Wills, after you've done that, 20 complaint that it is then going to process for
21 if you could let me know if you see Exhibit 2in 21 evaluation?
22 there. 22 A Thatiscorrect. Every complaint
Page 46 Page 48
1 (Deposition Exhibit Number 2 1 receives adocket number.
2 was marked for identification.) 2 Q Allright. And soitlooksto melike
3 THE WITNESS: | see Exhibit 2, the 3 all the complaints referenced here have a docket
4 chart. 4 number; isthat correct?
5 MR. SOUTHWICK: All right. And just 5 A Thatiscorrect.
6 sincewe're now starting to use this Exhibit 6 Q And so that means -- having a docket
7 Share, I'll takeit that al counsel are able to 7 number, that means that the process has at |east
8 access your Exhibit Share, not having any 8 started on OCR's end; is that right?
9 problems? If anyone's having problems, go ahead 9 A Thatiscorrect.
10 andraiseit right now, and let'stry to take 10 Q Allright. And then you said there's
11 careof it. All right. Thetechnology is 11 the column recipient. That's pretty
12 working for once. That's great. 12 self-explanatory. The date it was received.
13 BY MR. SOUTHWICK 13 | do want to ask -- stage. So stage
14 Q Okay. Well, I've marked Exhibit 2. 14 here, most of these say eval, which | am -- does
15 Andjust for the record, Mr. Wills, could you 15 that stand for evaluation stage?
16 tell me -- describe Exhibit 2 for me. 16 A That stands for evaluation, yes.
17 A Yes. Exhibit 2 isalisting of 17 Q Can you describe to me what the
18 complaints, Title IX complaints, that have -- 18 evauation stage is?
19 wherein religious exemption isimplicated. 19 A Yes. Broadly, the evaluation stagein
20 It lists the docket number, the name of 20 this--inthe-- what's considered in the
21 therecipient, the date the complaint was 21 evaluation stageis set out in OCR's Case
22 received, the current stage of -- of a 22 Processing Manual, but an overview occurs during
Page 47 Page 49
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evaluation. Thisisthe -- thisisthe pointin
acomplaint'slifein OCR where we determine,
first of al, whether we have jurisdiction,

whether the complaint istimely, whether what we
have before usis actually even acomplaint. And
there are provisions in the Case Processing
Manual that describe what we would not consider
to be acomplaint.

But generally speaking, we are
looking -- as the Case Processing Manual lays
out, we're looking at timeliness. If it's not
timely, we look to see whether awaiver of the
timeliness requirement has been requested. We
look to see whether we have subject matter
jurisdiction, personal jurisdiction.

Also, there -- in many of our cases, we
reguire a consent form signed by the complainant
so that we can share a certain amount of personal
information in particular with the recipient so
that the recipient can provide a response to the
complaint. So that isan issue that we generally

consider at the -- at the evaluation stage.
Page 50
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processing arm.

That isarequest that ultimately must
be decided by the assistant -- acting assistant
secretary or the assistant secretary, and the
reguest itself is processed through to the acting
assistant secretary or assistant secretary by our
program legal group. The enforcement group does
not process or weigh in on any religious
exemption applications for assurances.

Q Canyou explain to me the -- what the
program legal group refersto?

A Program legal group isthe component of
the Office for Civil Rightsthat isresponsible
primarily for working closely, of course, with --
with political appointees, the assistant
secretary, the development of policy,
interpretations of the statutes we enforce.

They are also responsible for
reviewing technical assistance presentations we
make to ensure that they're consistent with
policy, that we're properly articulating policy

of OCR and the law.
Page 52
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We also consider at the evaluation
stage whether the complaint must be dismissed
pursuant to any of the dismissal provisionsin
Section 108 of the Case Processing Manual.

Q Andwould areligious exemption
decision be made at this stage of the proceeding,
at the evaluation stage?

A Mr. Southwick, | want to ask you what
you mean by areligious exemption decision.

Q TitlelX has areligious exemption --
strike that.

Will religious exemption issues
relating to the Title I X religious exemption --
will those religious exemption issues be
considered by OCR during this evaluation stage?

A Religious exemption issues will be
considered by OCR -- they would be considered by
OCR if arecipient makes arequest for an
assurance of exemption either during the
evaluation phase or prior to the evaluation
phase, and that request is not handled by
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They are aso responsible for the
collection and implementation and publication of
OCR's civil rights data collection, which is, as
you may know, avery broad-based collection of
data from thousands of institutions around the
country concerning all of our statutory areas and
issuesin those areas, very broadly, iswhat --
that's what the program legal group does.

And | will include in that, they are
the group that handle -- I'm going to use the
word handle or process here -- requests for
assurances of religious exemption that are made
by -- by religious institutions or alegedly
religiousinstitutions. That istheir role.

The request is sent to headquarters or
sent to the assistant secretary. Thereguest is
referred to the program legal group for
evaluation, for determination of whether
additional information is necessary, ultimately,
then, for arecommendation that the program legal
group will make to the assistant secretary

22 enforcement. We are the -- we are the complaint 22 regarding whether the assurance should be sent or
Page 51 Page 53
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whether it should not.

Q Andwhen -- you've -- you've used the
term assurance. Areyou referring to the
regulatory process whereby an educational
ingtitution can formally request an assurance of
exemption and then receive a response from the
Office of Civil Rights?

A Yes, that iscorrect. Excuse me.

Q I'dliketo know what happensto a
complaint that comesin to aregiona office.
Andin that -- in this evaluation stage, are
there issues that are reviewed first before
others?

For example, istimeliness the first
issue that gets reviewed, or are al those --

© 00 N O Ol WDN P
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Thereisaprovision in 108 that says
we need to -- basically need to know the who,
what, where, when, how and why, and very often we
don't get enough information from a complainant.
So we will also, at that point, once we determine
that there is -- the complaint istimely, it
states a claim under one of the laws that we
enforce, we have subject matter -- we have
personal jurisdiction -- again, which is usually
amatter of course -- we will then look to that
issue, do we have enough information to go
forward to open a complaint.

So | -- in my personal capacity, |
can't tell you that thereisarigid order that
we follow. We don't do al of this

16 subject matter jurisdiction, personal 16 simultaneoudly, because as| said, for the most
17 jurisdiction, timeliness, are all those 17 part, we -- you know, subject matter jurisdiction
18 considered together contemporaneously? 18 isevident generaly from our first reading of
19 MS. SNYDER: Objection. Youreoutside |19 thecomplaint. Wewill ook to timeliness very
20 the scope of the deposition topics. 20 early onthe process. We'll look to request for
21 If you know, you can answer in your 21 waiver early on in the process.
22 persona capacity. 22 And assuming those hurdles are
Page 54 Page 56
1 THE WITNESS: I'll answer in my 1 surmounted and they -- which they must be, we'll
2 persona capacity. 2 look to see whether we actually have enough
3 Generally speaking -- generally 3 information to go forward. And that information
4 speaking, we don't have an issue with subject 4 aso may include the date of the incident that
5 matter jurisdiction or personal jurisdiction, 5 we're -- that we're looking at.
6 generally speaking. Most of the recipients we're 6 Soit's-- it'snot, as| said, arigid
7 deding with, we know that we -- we can certainly 7 dothisfirst, do that next, do the following
8 tell from the allegation whether we have subject 8 third, but it all happens early in the process.
9 matter jurisdiction. It's -- we're very familiar 9 BY MR. SOUTHWICK
10 with most of the entities we deal with in our 10 Q Toclarify some of the terms here, for
11 regional offices, so personal jurisdiction is not 11 purposes of persona jurisdiction regarding a
12 generally anissue, either. Occasionally, but 12 Title IX complaint, the main thing or the
13 generally speaking, it is not. 13 exclusive factor would be whether or not the
14 Timeliness is always a consideration, 14 educational institution is arecipient of federal
15 and aong with timeliness -- | made reference 15 financial assistance; isthat -- isthat right?
16 earlier to Section 108, the dismissal -- 16 A That's-- yes, that is correct. And
17 dismissal provisions. One of the other very 17 thatisreferred toin -- actualy in the Case
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important dismissal provisions has to do with
whether we have enough information to understand
the nature of the complaint, enough information
from which we could possibly infer discrimination

has occurred.
Page 55
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Processing Manual, Section 102, subsection c.

MR. SOUTHWICK: Let's go ahead and mark
our next exhibit as the Case Processing Manual.
I'm marking the Case Processing Manual as Exhibit

No. 3. And it might take aminute. All right.
Page 57
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1 | think it should be in there now. 1 based on race, color, national origin, sex,
2 (Deposition Exhibit Number 3 2 disability, or age; discrimination in violation
3 was marked for identification.) 3 of the Boy Scouts of America Equal Access Act of
4 MS. SNYDER: Did yours freeze? 4 2001, or retaliation for the purpose of
5 THE WITNESS: Yes. It's-- I'm opening 5 interfering with any right or privilege secured
6 itright now. Yes, it'sopen. | can seeit. 6 by the civil rights laws regulations enforced by
7 BY MR. SOUTHWICK 7 OCR, or asaresult of making acomplaint,
8 Q Allright. SoisExhibit 3the OCR 8 testifying, or participating in any manner in an
9 Case Processing Manual that is currently in 9 OCR proceeding.
10 effect? 10 It then lists the statutes.
11 A Yes. Thisisthe-- OCR's Case 11 Q And one of those --
12 Processing Manual that went into effect on 12 A I'msorry. Excuse me?
13 August 26, 2020. 13 Q Goahead. Sorry tointerrupt you.
14 Q Andif you had to just generally 14 A No, | wasgoingto say it just lists
15 describe this manual, how -- how would you 15 the statutes that grant OCR jurisdiction and
16 describethis manual? What is -- what isits 16 authority to investigate complaints that are
17 purpose? 17 filed pursuant to the --
18 A 1 would generally describe this manual 18 Q And one of those statutesis Title I X,
19 asthe manual that setsforth OCR's case 19 correct?
20 processing procedures. It isaroadmap to OCR's 20 A Thatiscorrect.
21 case processing procedures. 21 Q And doestheissue of areligious
22 Q Andit discusses some of the issues, 22 exemptionto Title IX -- isthat part of the
Page 58 Page 60
1 persond jurisdiction, subject matter 1 subject matter jurisdiction analysis, or isthat
2 jurisdiction, et cetera; isthat -- isthat 2 aseparate analysis?
3 right? 3 A Itispart of the subject matter
4 A That's correct. 4 jurisdiction analysisthat enforcement staff
5 MS. SNYDER: Object -- objection. 5 would engagein if enforcement staff is aware
6 Vague. 6 that theinstitution at issue either has an
7 THE WITNESS: Answering in my personal 7 assurance of areligious exemption or exemptions
8 capacity, yes, it -- it does. 8 orit--that -- that iswhere -- if we -- if we
9 BY MR. SOUTHWICK 9 understand that thisinstitution -- | recognize
10 Q Sowewent over persona jurisdiction 10 thisinstitution's been before OCR before, and
11 before. Subject matter jurisdiction, what 11 I'maninvestigator in the enforcement area. And
12 your -- what is the Office of Civil Rights 12 | say, oh, you know, oh, thisinstitution has
13 looking for to establish subject matter 13 been across my desk before. They have, |
14 jurisdiction over a complaint? 14 believe, areligious -- an assurance of religious
15 A I'mgoing to refer you to Section 102, 15 exemption. | don't know exactly what that --
16 subsection b of the Case Processing Manual, which | 16 what the nature of that exemption s, but |
17 isasubsection that addresses subject matter 17 believe they have one.
18 jurisdiction. 18 At that point, the investigator will
19 For OCR to establish subject matter 19 contact our program legal group and say, here's
20 jurisdiction, the written information must 20 thename of theingtitution, | believe they have

N
=

allege, or OCR must be able to infer from the

N
=

areligious exemption. Program legal will

22 factsgiven, an allegation of discrimination 22 perhaps say yes, they do. We will then ask, what
Page 59 Page 61
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is-- what precisely isthat exemption? What
doesit cover?

If at that point we learn that it
covers -- having reviewed the documents that
grant it and the assurance of exemption, if -- if
we learn that it covers the allegations of the
complaint before that investigative staff member,
that investigative staff member will draft a
dismissal based on lack of subject matter
jurisdiction for review by the headquarters
group.

And then the headquarters group will
review all of that documentation and make a
determination. The acting assistant secretary or
the assistant secretary would make a
determination as to whether that dismissal should
iSsue or not.

There are circumstances where a
complaint lands on an investigator's desk. The
investigator has no idea whether -- first of all,
whether it's possibly areligious institution.
Sometimes you can -- a name will suggest that.

Page 62
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that there are exceptions and exemptionsto Title
I X, without going into the nature of what those
are. And if the recipient intends to -- it

informs the recipient that if you intend to apply
for an assurance with regard to an exception or
exemption, here's how you do it, refers you to
the website, which will refer you to make
application to the assistant secretary.

And in the meantime, OCR will --
normally, when we issue | etters of notification
opening a case, we al so attach a data request.
And asin our regular practice, we will attach a
data request to these letters as well, and the
data request will ask whatever it asks for
depending on what the allegations of the case
are.

But we will inform the recipient in
that letter of notification, in that new language
that | pointed out, that they -- if they intend
to make arequest for an assurance of an
exemption or exception, they are not required to

respond to the data request in the time frame
Page 64
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Very often, names do not suggest that. That is
one of the reasons why -- assuming other
timeliness issues have been met and we have
enough information otherwise to go forward from
which we can infer a possible violation of one of
our laws, it'saTitle1X case. We don't know
that particular institution. It may sound like a
religious institution or it may not.

What we are doing now is set forthin
the sample letter that's part of our binder that
we'vereferred to earlier this morning, and that
isif we-- if we decide that it's timely or that
we're granting awaiver of the timeliness
reguirement and we have enough information from
which we can infer that a possible violation has
occurred or is occurring, we will issuea--
well, we will propose -- the investigator will
propose to open that investigation.

So the investigator will propose a
letter that looks very much like the one that we
have in the binder as a sample letter, including
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that they normally would, which is usually 20
days.

So that -- that'sin a situation where
we -- an investigator has no idea whether this
particular case involves areligious ingtitution
or suspects that, well, it looks like areligious
ingtitution. Thisletter will go out. And this
letter is going out actually now in al Title IX
cases, all of them, not ones where we just
suspect there might be a religious exemption
issue. It'sgoingoninal Titlel1X cases, even
to institutions we know full well are not
religious in nature and may not even have a
religious exemption issue.

So we will issue that |etter --
and because we have just started doing this, |
don't have along history to describe of how
responses to that letter have been made -- but it
may be that the recipient who receives that
letter may decide to request an assurance of
religious exemption and engage in that process

22 thelanguage that, among other things, states 22 that | just described in broad overview with PLG
Page 63 Page 65
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1 upto the assistant secretary level. 1 MR. SOUTHWICK: All right. Let'sdo
2 If that happens and areligious 2 that.
3 exemption -- and an assurance issues areligious 3 VIDEO TECHNICIAN: We are going off the
4 exemption or religious exemptions, the 4 record at 11:21.
5 investigative office will learn about that and 5 (Recess 11:21 am. to 11:34 am.)
6 make a determination asto whether that exemption | 6 VIDEO TECHNICIAN: Weare back onthe
7 coversthe dlegationsin the complaint. And if 7 record. Thetimeis11:34. Please proceed.
8 theinvestigative staff believesit it does, 8 BY MR. SOUTHWICK
9 welll propose adismissal. If it believesit 9 Q Mr. Wills, we're back on the record.
10 doesn't, the investigation will continue. 10 And do you understand that you are back under
11 That is very broadly what the process 11 oath, and are you prepared to continue giving
12 lookslike now, but I -- | do want to be very 12 testimony today?
13 clear that enforcement staff are not in any way 13 A I'm prepared to continue giving
14 involved in the evaluation of arequest for 14 testimony. | understand that I'm under oath.
15 assurance of exemption. That isthe program 15 MR. SOUTHWICK: I'd liketo go ahead
16 legal group's responsibility up to the -- the 16 and introduce our next exhibit, which is going to
17 assistant secretary. 17 beabundle of documents that was produced to us
18 But we -- once the exemption is granted 18 thismorning as Topic 3, but I'll be marking this
19 oris-- isassured or not, we certainly -- the 19 exhibit as Exhibit 4. And I'm loading it here.
20 enforcement group will ook at that exemption, 20 All right. Exhibit 4 should be marked and appear
21 the extent of the exemption, isit applicable to 21 inyour marked exhibits folder now.
22 theissues before us, and a decision will be made 22 (Deposition Exhibit Number 4
Page 66 Page 68
1 there. But that's not -- that's not making the 1 was marked for identification.)
2 decision on whether there should be an assurance 2 MS. SNYDER: Just one moment, Paul.
3 ornot. 3 Just atechnical glitch.
4 Q And has this process been followed with 4 MR. SOUTHWICK: All righty.
5 respect to the ||| N cos<” 5 MS. SNYDER: Thank you.
6 MS. SNYDER: Objection. You're outside 6 BY MR. SOUTHWICK
7 the scope. 7 Q Mr. Wills, if you could let me know
8 If you know the answer, you can -- you 8 when you're able to access Exhihit 4.
9 cando soin your personal capacity. 9 A | have accessed Exhibit 4.
10 THE WITNESS: Answeringin my persona | 10 MS. SNYDER: | --
11 capacity, the letter of notification issued in 11 MR. SOUTHWICK: All right.
17 - ' don't know the date it was issued, 12 MS. SNYDER: -- had the technical
13 but it wasfairly recently. 13 dlitch, Paul.
14 So | -- | don't know whether || IR 14 MR. SOUTHWICK: Oh, you did. Okay.
15 -- | don't know where they arein the -- whether 15 Yeah.
16 they requested an assurance or where they arein 16 MS. SNYDER: Sorry.
17 that process, if so. 17 MR. SOUTHWICK: No worries. Just s0
18 MR. SOUTHWICK: Thank you, Mr. Wills. | 18 people can get on the right page -- | won't ask
19 | propose ustaking aten-minute break here, if 19 any questions, but I'm going to be looking at
20 everyone'sall right with that. 20 page 16 of Exhibit 4, which is Bates No.
21 MS. SNYDER: That'sfine, Paul. 21 ED3.000016.
22 THE WITNESS: I'mfine. Thank you. 22 MS. SNYDER: We'e sorted, Paul, |
Page 67 Page 69
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1 think, if you're ready. 1 Q Fromthetop of theletterhead, it
2 MR. SOUTHWICK: Okay. Great. 2 lookslike, coming out of Chicago --
3 BY MR. SOUTHWICK 3 A Atthetopof -- I'msorry. Yes. At
4 Q Allright. Mr. Wills, have you 4 thetop of the letterhead, thisis -- thisisthe
5 scrolled down to page 16 of Exhibit 4, which 5 Chicago regiond office.
6 should be the letter that | believe you're 6 Q Andtheletter isdated September 24th,
7 referring to that went out to |Jil§ -- or 7 2021; isthat accurate?
s I 8 A Thatisaccurate.
9 A Yes. | have-- | have page 16 open. 9 Q Andthenitlookslike on the second
10 Q Allright. Couldyou -- for the 10 page of theletter, ED3 17, that it asks for
11 record, could you just describe again what the | 11 information within 20 calendar days, or the
12 Exhibit 4, pages 16 through 18 -- could you tell | 12 educational institution can request an assurance
13 mewhat that letter is? 13 first. Isthat -- isthat accurate?
14 A Yes. Thisisaletter of notification 14 A That'scorrect. The-- these -- the
15 that OCR issueswhen it isopening acomplaint| 15 information concerning the recipient's ability or
16 forinvestigation. Thisletter indicatesthat we | 16 election to request an assuranceis actually
17 have determined that we're opening a particular| 17 stated on the prior page, page Bates 16 at the
18 complaint for investigation. 18 bottom of the second paragraph. A recipient may
19 It includes language concerning the 19 do this before responding to the data request
20 assertion of jurisdiction, a statement that we 20 below.
21 areopening the complaint for investigation,a |21 ~ Q All right. So 20 days-- 20 caendar
22 reference to, you know, our case processing 22 days after September 24th -- let's see -- six --
Page 70 Page 72
1 procedures, astatement that we're going to be 1 and has come and gone just barely.
2 conducting an investigation, arequest for data 2 Are you aware of whether or not the --
3 that, as| said earlier, generally accompanies 3 I B Has responded to thisletter
4 theseletters of -- of notification that issue. 4 from OCR?
5 It also includes, as our |etters of 5 MS. SNYDER: Objection. Outsidethe
6 notification do, a statement that the particular 6 scope. If you know, you can answer in your
7 recipient who receives this |etter may not 7 personal capacity.
8 harass, coerce, intimidate, discriminate or 8 THE WITNESS: | am not aware of a
9 otherwise retaliate against an individua because 9 response. | would have to contact personnel in

=
o

theindividual asserts aright or privilege under

[EY
o

OCR to determine the answer to that question.

11 lawsenforced by OCR or filesacomplaint, 11 BY MR. SOUTHWICK
12 testifies, assists, participates in a proceeding 12 Q Who would know the answer to that
13 under alaw enforced by OCR. If this happens, 13 question?
14 theindividual may file aretaliation complaint 14 MS. SNYDER: Again, objection. You're
15 with OCR. 15 outside the scope of the deposition topics.
16 And then some additional information 16 If you know the answer in your personal
17 about the contact person in the particular 17 capacity, you can answer.
18 regional office who would be handling the 18 THE WITNESS: My personal capacity, i
19 complaint. 19 would be Melanie Velez, who's the acting
20 Q Andthisone'sat the Chicago regiona 20 enforcement director with, at least up until very
21 office; isthat right? 21 recently, oversight responsibility for the
2 A I'm-- 22 Chicago regional office.
Page 71 Page 73
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| could also contact directly the
regional director of the Chicago regional office
for an update, and I'm happy to do so.
BY MR. SOUTHWICK

Q Ijust want to zero in on the language
that you were talking about that -- about
exemptions and the language that's included in
al OCR letters. | believe that that's referred
to on the second paragraph of the first page of
thisletter that's part of Exhibit 4.

Can you read the specific language
that's included on al the letters --

A Yes

Q --fromthat paragraph?

A TitlelX and itsimplementing
regulation contains several exemptions and
exceptions from its coverage. See20 U.S.C.
section 1681(a)(1) through (9); 34 C.F.R.
sections 106.11 to 106.15; see also OCR's webpage
on exemptions from Title IX. If the particular
recipient intends to claim an exemption from the

application of Title IX and itsimplementing
Page 74
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religious exemption on file, but one might be
claimed in the process?

A If theinvestigative staff member
believes or has arecollection that this
particular recipient in the past had requested a
religious exemption or believes that there may be
areligious exemption issue with regard to that
particular recipient, based on the individua's
knowledge, that investigative staff member would
reach out -- would not send a complaint anywhere.
It would reach out to our program legal group,
the Title IX group in program legal, and
request -- first of all, request: Wasthere an
assurance of religious exemption that issued, and
if so, please send me a description of -- of the
nature of the assurance.

If there was an assurance issued, the
program legal group staff member will share the
assuring letter from the assistant secretary with
the investigative staff member, who will then
analyze the allegations before him or her and

determine preliminarily whether the assurance he
Page 76
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regulation to this complaint, please contact the
OCR staff member identified below. The recipient
may do this before responding to the data request
below.

Q And so the statement thereis not
limited to claiming areligious exemption, but is
related to any of the exemptions allowed under
Title1X; isthat accurate?

A That's accurate.

Q Sol'mjusttrying to make surel
understand the process here. So my understanding
isthat if aregiona office receivesaTitle X
complaint, and it involves an educational
institution that may claim areligious exemption,
and there's some awareness from the OCR staff
that they would then forward that complaint to --
let me back up.

Maybe | could ask it thisway: Could
you describe the difference in how a complaint
will be processed when there is already a
religious exemption assurance on file at the

Office of Civil Rights versus when thereisnot a
Page 75
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or she hasin hand at this point covers those
alegations.

If it does, the investigative staff
member -- member will propose to dismissthe
complaint for lack of subject matter
jurisdiction. That proposed dismissal will be
forwarded to headquarters for review by the
headquarters group.

If thereis an exemption in place that
PLG communicates with the investigative staff
member, but it does not clearly cover the
allegations that the investigator hasin hand,
the investigator will open the case -- will
propose opening the case for investigation and
will send a copy of this draft letter, tailored,
of course, to the particular recipient, saying
we're opening this casg, this is the data we
need.

It will contain the language | just
read about the exception and exemption and the --
you don't have to respond to the data request if

you intend to move forward with arequest for an
Page 77
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assurance. That will get sent up to headquarters
aswell as aproposed opening, as the ||
letter was, and a decision will be made by the
assistant secretary in consultation with the
headquarters group to say, yes, issue the letter
or, for some reason -- | don't know what -- might
say we need more before we can do so.

Q I'dliketo go back to Exhibit 2, which
isthe chart and -- it should be in the marked
exhibits, Exhibit 2.

My question on Exhibit 2 isfor any of
these --

MR. DAVIS: I'msorry. Holdon. I'm
sorry. It's still loading on his computer.
Apologies.

THE WITNESS: | have it now.

BY MR. SOUTHWICK

Q All right. On Exhibit 2, which
contains the list of the docket numbers for al
of the administrative complaints involving
plaintiffsin this case, my questionis. For any

of these complaints listed on this Exhibit 2, has
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question of Melanie.

Q Other than Melanie, who else did you
meet with in preparation for your deposition
today?

A 1 --from OCR, | met with Alice Y ao,
Y-A-O. Aliceistheteam leader of our Title X
team in the program legal group.

I met with all the counsel before you
today as well from -- both from -- from DOJ and
OGC. Actudly, it was an additional attorney
from OGC who is not present today that | also met
with.

Q How many meetings did you haveto
prepare for your deposition today?

A | had meetings every day this week, and
| had telephone conversations last week. | don't
recall the exact number, but | certainly had, |
believe, a couple of telephone conversations last
week in preparation for this. And then | metin
person every day thisweek.

Q Could you approximate the number of

hoursin total that you spent preparing for this
Page 80

1 arequest been made to the program legal group to 1 deposition in terms of your meetings and phone
2 provideinformation regarding an assurance of 2 cals?
3 exemption for the underlying educational 3 A Between 22 and 25 hours, | would
4 institution? 4 edtimate.
5 A | do not know the answer to that 5 Q And other than what's contained in the
6 question. | would have to consult with personnel 6 hbinder, electronic copy of which was provided to
7 in OCR to make that determination. 7 us, did you review any documents or e-mails,
8 Q Andwho at OCR would be able to provide 8 communications, in preparation for your
9 that information to you? 9 deposition today?
10 A 1 would -- | would pose the question 10 A | reviewed an e-mail communication --
11 first to Melanie Velez, the acting -- the 11 I'mjust trying to remember. Ane-mail
12 enforcement director who was consolidating 12 communication with Alice Y ao.
13 information for thislitigation. 13 Q What was the nature of that
14 Q Didyou tak with Melaniein 14 communication?
15 preparation from your -- for your deposition 15 A It was acommunication asking her
16 today? 16 whether we kept -- whether the PLG OCR website
17 A 1did, yes. 17 kept apublicly-facing list of recipients that
18 Q Butyou didn't ask her about whether or 18 have received assurances of religious exemptions.
19 not any of these complaints had approached the 19 Q Anddid you find out the answer to that
20 program legal office for an assurance of 20 question?
21 exemption? 21 A Theanswer is-- isno, that thereisa
22 A That'scorrect. | did not ask that 22 publicly -- what is publicly availableis not a
Page 79 Page 81
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1 list, but somewhere on the website that | have 1 resolved. It might be resolved by dismissal. It
2 never navigated myself, so | can't tell you 2 might be resolved through an insufficient
3 exactly where, but on the website, there are the 3 evidencefinding. It might be resolved because
4 |etters requesting assurances and the letters of 4 wefound aviolation and entered into a
5 assurance. 5 resolution agreement, or we believe there might
6 Q Isthat uptodateasfar asyou know? 6 beaviolation but don't have enough evidence tg
7 A |donotknow that. 7 proveit yet, but we still want the recipient to
8 Q Other than the e-mail correspondence 8 engagein certain activitiesto correct what isa
9 with Alice Y ao and the documentsin the binder, 9 concern that we've articulated. That needsto be
10 did you review any other documents or 10 accomplished within -- according to that
11 correspondencesin preparation for your 11 particular goal, within 180 days of the filing of
12 deposition? 12 the complaint.
13 A Ididnot. 13 So while thereis no articulated
14  Q Inthe-- how longisthe evauation 14 standard for you must complete your -- your
15 stage of an OCR complaint supposed to take? 15 evaluations within afixed period of time, the
16 A There'sno requirement in any of OCR's 16 GPRA goa, which is part of everyone's
17 documentation or memos to staff about aperiod of |17 performance plan and against which, at least
18 time limit for evaluation stage or even a 18 partialy, significantly, all staff are measured,
19 recommendation that you should do your evaluation | 19 stands as the motivator, if you will, to move
20 within X number of days. OCR -- 20 expeditioudly in evaluating cases, because the
21  Q Astheenforcement officer, do you -- 21 longer acase staysin evauation -- and during
22 do you have any -- do you have any guides, ordo |22 the evaluation stage, an important point to note
Page 82 Page 84
1 youjust let them kind of at will take however 1 isthat in evaluation, generally speaking, not
2 long they want? 2 every singleinstance, but generally speaking, in
3 A Theguide we have -- and thisis 3 thevast majority of complaints, thereisno
4 actualy something that's articulated in 4 communication yet with the recipient. We have
5 documents, including in performance plans for all 5 not -- we have not reached out to arecipient
6 investigative steff, al the way up to my own 6 until we formally open the case. They don't know
7 responsibility. 7 that somebody has filed a complaint against it
8 The guide we have is a government 8 until we've actually issued aletter of
9 performance -- it's-- it's called -- it's the -- 9 notification.
10 theacronymisGPRA. Itisan act from decades 10 So the longer we're in the phase where
11 ago about requiring agencies to set certain 11 we're only speaking to the complainant, we -- if
12 productivity goals. 12 we have enough information, that detracts from
13 Our productivity goal in OCR is that 13 the number of days you're going to have to engage
14 80 percent of the complaints received by OCR are | 14 with the recipient in what is actually the most
15 to be resolved within 180 days of receipt. 15 meaningful part of an investigation, which isthe
16 Thereisasecond goal closely related 16 back and forth with both parties, to complete
17 tothat that is aso published and a part of 17 your investigation within 180 days.
18 everyone's performance plan that states that no 18 So thereis -- there's an incentive to
19 more than 25 percent of OCR's docket may be over | 19 work through evaluation expeditiously. There are
20 180 daysold. 20 reasons why that doesn't happen, a variety of
21 So thereisthat larger goal for the 21 those, but generally speaking -- and | use
22 complete resolution of acase, however acaseis 22 generaly very intentionaly here -- there's an
Page 83 Page 85
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1 incentiveto investigations should not be taking 1 A I'msorry. I'm sorry.
2 up an extraordinary amount of that time that 2 Q G-P-R-Aiswhat we'relooking at in
3 might be better used in an investigation if we, 3 termsof --
4 infact, open acase for investigation. 4 A G-P-R-A. G-P-R-A.
5 Q Do you have any internal benchmarks or 5 Q Isthere an average amount of time that
6 goalsfor the evaluation period in terms of time 6 it takesto complete the evaluation stage of a
7 toprocess? 7 complaint?
8 A There are no enforcement-wide goals for 8 A Thereis.
9 that. Regional offices may have their own 9 Q Would you describe that?
10 internal goalsfor their particular office staff 10 A Thisyear -- thisyear, it was 73 days.
11 depending on the nature of the complaints they 11 Q I'dliketo ask about the timeliness --
12 have and the -- the number of complaintsthe 12 not the timeliness of processing the complaints,
13 officeisdealing with. They may have those. | 13 but now going to the timeliness of the complaint
14 am not aware of any that | can tell you about 14 itself.
15 now. 15 Andisit accurate that the genera
16 But there are no goal s articulated from 16 window is 180 days from the last discrimination
17 headquarters, from me or from anybody at 17 inorder tofileatimely complaint with OCR? Is
18 enforcement about here are stages that you should | 18 that accurate?
19 try to meet or must meet in the evaluation 19 MS. SNYDER: I'm going to object as
20 process. 20 outside the scope of the deposition.
21 Q How isOCR performing in terms of 21 If you know, you can answer in your
22 meeting that 80 percent within 180 days? 22 persona capacity.
Page 86 Page 88
1 MS. SNYDER: Objection. You're outside 1 THE WITNESS: Yes, thatis-- that is
2 the scope of the deposition topics. 2 accurate, what you just stated, Mr. Southwick.
3 If you know the answer, you can -- you 3 BY MR. SOUTHWICK
4 can answer in your personal capacity. 4 Q And then according to the Processing
5 THE WITNESS: | know the answer because | 5 Manual, there's also a procedure to request a
6 | just reviewed our end of fiscal year data, and 6 waiver, soif we could go ahead and take alook
7 we--and al of -- al of the regional offices 7 atthat. Sothat's getting us --
8 met that goal, that particular GPRA goal, this 8 A That's Section 107 of the CPM.
9 vyear. 9 Q Sorry. My screenisthinking. All
10 BY MR. SOUTHWICK 10 right. Okay. Sowe'relooking at Section 107
11 Q Andjustsothat| haveit and the 11 there?
12 court reporter, can you spell out the acronym 12 A That's correct.
13 for GPRA? 13 Q Allright. Sol'dliketo ask you a
14 A Government performance rating -- 14 couple questions. We're on Exhibit 3, which is
15 resultsact. Government Performance Results Act, | 15 the OCR Processing Manual. We're looking at
16 | believe. And | don't know -- 16 Section 107, which is determining whether a
17 Q Okay. 17 waiver should be granted. I've got the language
18 A --theyear of itsenactment. 18 right in front of me. 1'm going to ask you some
19 Q Okay. Solike-- 19 gpecificsthere.
20 A Were-- 20 But can you tell me generally what the
21 (Inaudible crosstalk.) 21 waiver process -- what's the purpose of that
2 Q -GPRA-- 22 processand --
Page 87 Page 89
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1 MS. SNYDER: Objection. You're outside 1 MS. SNYDER: Again, objection. You're
2 the scope of the topics. 2 outside the topics of the 30(b)(6) deposition.
3 If you know the answer, you can answer 3 If you know the answer, you can answer
4 inyour personal capacity. 4 inyour personal capacity.
5 THE WITNESS: Generally, the purpose of 5 THE WITNESS: OCR approaches a request
6 that processisto ensure that complainants with 6 for waiver the same way regardless -- thereis --
7 certain requests for waiversin certain 7 thereis-- thereisnot a provision, written or
8 situations that we deem appropriate till have 8 unwritten, that saysif -- if the -- if the
9 the ahility to file acomplaint and have it 9 complaint isuntimely but within one year that it
10 processed by OCR as opposed to having it 10 will give any specia deferencetoit. No, that
11 dismissed for lack of timeliness. 11 doesn't exist. The waiver request must be made.
12 BY MR. SOUTHWICK 12 Wewill listen to the reasons for the request for
13 Q There are some particular grounds, and 13 waiver and make a determination accordingly.
14 likel said, I'm going to ask you about those, 14 But there's no extraweight givento a
15 but | wanted to know: Isthere-- istherea 15 request if something's -- at least no formal or
16 policy or practice when looking for awaiver -- 16 eveninformal that I'm ever -- have ever been
17 doesit matter whether it's 181 days versus 18 17 aware of extraweight given to something that's
18 years, or isthat -- isthere kind of azonein 18 occurred past the deadline, but within one year.
19 which waivers are more readily granted than -- 19 BY MR. SOUTHWICK
20 thanin other cases? 20 Q Wouldn't you agree that it's more
21 MS. SNYDER: Objection. Again, outside | 21 likely that OCR would grant awaiver if it was at
22 thescope. Additionally, it is an ambiguous 22 181 daysthan the 18 years?
Page 90 Page 92
1 question and speculative. 1 MS. SNYDER: Objection. Again, you're
2 But if you know the answer in your 2 outside the scope. It'salso a speculative
3 personal capacity, you can respond in -- in that 3 question.
4 capacity. 4 If you -- if you know the answer, you
5 THE WITNESS: A request for awaiver 5 can answer in your personal capacity.
6 could be made in either of the circumstances you 6 THE WITNESS: That callsfor
7 just described, Mr. Southwick. 7 speculation that | just can't make,
8 | cannot say -- | would be speculating 8 Mr. Southwick. Asl said before, we evaluate all
9 what the result of that request would be, but | 9 waiver requests objectively and make
10 will tell youin my personal capacity, it would 10 determinations there that way.
11 be hard to imagine that somebody could have a 11 BY MR. SOUTHWICK
12 sufficient basis for awaiver to be granted if we 12 Q Do you keep any data on waiver requests
13 received acomplaint 18 years after the last 13 interms of how many are made, how many are
14 aleged act of discrimination, just my 14 granted, what percentage are granted?
15 observation and years of experience in OCR. 15 MS. SNYDER: Again, objection. Outside
16 BY MR. SOUTHWICK 16 the topics of the 30(b)(6) deposition.
17 Q I'dliketo ask again on Section 107, 17 Y ou -- you can answer in your personal
18 andI'd liketo ask you in your representative 18 capacity if you know.
19 capacity. 19 THE WITNESS. Wedon't --
20 How does OCR approach waiverswhenthe | 20 MR. SOUTHWICK: Counsel, we can -- we
21 act of discrimination is outside of the 180 days, 21 candiscuss later off the record, but these
22 but iswithin one year of the discrimination? 22 objections, I'm not understanding them. These
Page 91 Page 93
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are pretty consistent with the scope of the
deposition as outlined. We're talking about the
OCR Processing Manual, but we can -- we can talk
about that further later.
BY MR. SOUTHWICK

Q Go ahead and respond to the question,
Mr. Wills.

MS. SNYDER: My -- just to be clear, my
objection stands, and I'm happy to discuss
whatever you'd like off the record.

THE WITNESS: OCR does not maintain a
data set where we can determine -- you know, go
in and punch in someinformation and get alist
of cases for which awaiver was requested and the

© 00 N O Ol WDN P
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you can testify in your personal capacity.

THE WITNESS: Yes. Ordinarily, that
determination is made by -- arecommendation is
still made by the investigator staff member, the
investigative attorney, but that would need to be
confirmed and agreed to by the -- a supervising
attorney in the office. Generally, it will bea
team leader.

There are occasions where arequest or
arequest for waiver is particularly complex that
achief attorney in the office might review it as
well before -- in determining whether it could go
forward. That would be made at the office level,
but at the very least, a supervisor would have

15 basis of that waiver. 15 eyeson that request and haveto agreetoits
16 That will be recorded in a case file, 16 issuance.
17 butit's-- it's not something that we could 17 BY MR. SOUTHWICK
18 access reading through individual casefiles. 18 Q Does OCR consider awaiver based on the
19 BY MR. SOUTHWICK 19 COVID-19 pandemic -- would it consider a request
20 Q Andwhen we'relooking at Exhibit 2, 20 for awaiver on that basis?
21 which isthe chart of the OCR complaints, it 21 MS. SNYDER: Objection. Again, outside
22 indicates that there are waiver requests and that 22 thetopicsfor the 30(b)(6) deposition.
Page 94 Page 96
1 they areall pending; isthat accurate? 1 If you know the answer, you can testify
2 A Yes, that is accurate. 2 inyour personal capacity.
3 Q Isthe--istheinitia OCR 3 THE WITNESS: | would have to look back
4 investigator empowered to make atimeliness 4 inorder to-- | can't answer that question right
5 waliver determination, or does that go higher up 5 now. | would haveto look back to see whether --
6 thechain? 6 how -- how we handled -- and | think it changed
7 A Based on the directive from 7 over time how we handled issues with complainants
8 headquarters that we spoke of earlier today, the 8 and COVID issues.
9 investigator would be empowered to make a 9 | recall one complaint that we had
10 recommendation regarding awaiver or a 10 where a complainant had been very ill with COVID,
11 recommendation regarding timeliness or lack 11 and we had agreat deal of discussion about a
12 thereof, but that recommendation would needtogo |12 waiver, which arguably could have fit into
13 forward based on the earlier directive that was 13 Section 107(b), unable to file acomplaint
14 delivered oraly to the headquarters group for 14 because of incapacitating illness.
15 review and assent. 15 But beyond that recollection on my
16 Q Ordinarily, though, when there's not a 16 part, | would have to consult to see whether
17 sensitive or acase of interest, if it'sjust a 17 we've dedlt with COVID and complainantsin any
18 regular case, who is empowered to make the 18 other way. That was particularly salient because
19 timeliness determination? 19 of theillnessthat was caused by COVID or at
20 MS. SNYDER: Objection. Again, outside 20 least exacerbated by COVID.
21 thetopics and the scope of the 30(b)(6) 21 BY MR. SOUTHWICK
22 deposition. If you -- if you know the answer, 22 Q Doesthe Office of Civil Rights
Page 95 Page 97
25 (Pages 94 - 97)
Veritext

WWw.veritext.com




Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 29 of 74
Randolph Wills 30(b)(6) - October 21, 2021

1 currently consider complaints based on sexual 1 your personal capacity, you can answer in that
2 orientation or gender identity discrimination to 2 capacity.
3 be-- does OCR consider itself to have subject 3 THE WITNESS. We accepted complaints
4 matter jurisdiction over complaintsinvolving 4 filed by, for example, transgender students,
5 sexua orientation and gender identity 5 for -- for example, accessto facilitiesin
6 discrimination under Title IX? 6 schools, under the Obama administration. That
7 A Yes, it does. 7 was certainly one of the first areas that we
8 Q Andwhen did it make that 8 moved into. We accepted those complaints
9 determination? 9 under -- under the rubric of sex.
10 A Thedetermination -- let me back up. 10 Asyou may know, that was -- that
11 MS. SNYDER: Actually, let me object. 11 policy was rescinded at the beginning of the
12 Again, | think you're beyond the scope of the -- 12 Trump administration, and we are how accepting
13 of thetopics. 13 those complaints again.
14 But if you know in your personal 14 BY MR. SOUTHWICK
15 capacity, you can answer in that capacity. 15 Q But therewas aperiod roughly between
16 THE WITNESS: Even years ago, OCR would 16 2017 and 2020 where complaints relating to access
17 accept casesinvolving sexual harassment, sexual 17 to restrooms or housing, locker rooms, for
18 assault, that involved an LGBTQ student. That 18 transgender students would not have been accepted
19 wasnot an issuein any of the administrations 19 within the subject matter jurisdiction of OCR; is
20 I'veworkedin. 20 that right?
21 After Bosworth [sic], evenin the last 21 MS. SNYDER: Again, objection. You're
22 administration, we determined that in other 22 outside the topics on the 30(b)(6) notice.
Page 98 Page 100
1 areas, wewould accept jurisdiction because of | 1 But if you know -- if you know, you can
2 theinterpretation of Bosworth [sic] under -- 2 answer in your personal capacity.
3 under Title IX, prohibition against sex 3 THE WITNESS: In my personal
4 discrimination, for sexual orientation gender 4 recollection, that is correct.
5 identity complaints. 5 BY MR. SOUTHWICK
6 But in the harassment context, we -- 6 Q What about with respect to a student
7 that -- we've for sometime dealt with LGBTQ | 7 denied admission or expelled because of a
8 issues. 8 same-sex marriage during the Trump
9 BY MR. SOUTHWICK 9 administration? Would the Office of Civil Rights
10 Q Andjust to clarify, are you referring 10 have accepted a complaint within its subject
11 to the Supreme Court decision from 2020, the | 11 matter jurisdiction on that basis?
12 Bostock decision? 12 MS. SNYDER: Again, objection. You're
13 A Yes 13 outside the topics of the 30(b)(6) deposition.
14 Q So prior to the Bostock decision, the 14 If you know, you can answer in your
15 Office of Civil Rightswould not accept a 15 personal capacity.
16 complaint of discrimination based on sexual 16 THE WITNESS: | can answer only
17 orientation or gender identity under Title IX 17 according to my persona belief, and my belief is
18 unlessit had to do with harassment or that -- 18 that the -- under those circumstances, that
19 that sort of athing? 19 administration would not have accepted that
20 MS. SNYDER: Again, objection. You're 20 complaint for processing.
21 outside the topics for the 30(b)(6) deposition. |21 BY MR. SOUTHWICK
22 But if -- if you know the answer in 22 Q Inmaking waiver decisions, will the
Page 99 Page 101
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1 Office of Civil Rights consider the fact that 1 granted in any of the cases listed on Exhibit 2?
2 students who experienced gender identity or 2 MS. SNYDER: Objection. You're asking
3 sexual orientation discrimination that was not 3 asgpeculative question, and it's also outside the
4 within the subject matter jurisdiction of OCR 4 scope of the 30(b)(6) deposition.
5 during the Trump administration -- will it 5 It's also potentially deliberative, and
6 consider those as afactor in making atimeliness 6 asaresult, you know, to the extent he has
7 decision or awaiver decision? 7 non-privileged information in his personal
8 MS. SNYDER: Objection. Again, outside 8 capacity, he can answer the question in that
9 thetopics of the 30(b)(6) deposition. 9 capacity, leaving out any privileged information.
10 If you know, you can answer in your 10 BY MR. SOUTHWICK
11 personal capacity. 11 Q Mr. -- Mr. Wills-- Mr. Wills, you are
12 THE WITNESS: The questionis--it'sa 12 hereto testify today on behaf of the Department
13 hypothetical one that's so fact specific -- 13 of Education, and one of the topicsisthe status
14 MS. SNYDER: And I'm sorry. 14 of the complaints listed on Exhibit 2. And so
15 THE WITNESS: -- and -- 15 what I'm trying to get an understanding of is
16 MS. SNYDER: Let me-- let mejust 16 when are we going to find out whether timeliness
17 finish. It's also speculative and ambiguous. 17 waivers are going to be granted for any of the
18 But, again, you can answer in your 18 complaints on Exhibit 2.
19 personal capacity if you're able. 19 Can you answer that question?
20 THE WITNESS: I'm actually not able to 20 A That'sadifferent question. That
21 answer that in my personal capacity. | don't -- 21 question was when, and the prior question was
22 | don't know, and | won't speculate asto how 22 whether.
Page 102 Page 104
1 that particular factual situation that you 1 | can't answer that question because we
2 hypothesized would be dedlt withina--ina 2 arein process, and the process needs to move to
3 waiver context. 3 itsconclusion. Therewill be -- there will bea
4 BY MR. SOUTHWICK 4 determination made. | cannot tell you when that
5 Q But don't we have those exact issuesin 5 will be. That callsfor speculation on my part
6 front of the Office of Civil Rightsright now in 6 that | simply can't make.
7 multiple complaints that are on Exhibit 2? 7 The processisright now at the
8 MS. SNYDER: Objection. Again, you're 8 regiona officelevel. There are -- regiona
9 outside the topics of the 30(b)(6) deposition. 9 officelevel. Therewill haveto bea
10 If you know, you can answer in your 10 recommendation from an investigative staff member
11 personal capacity. 11 that is approved, ultimately, by the director of
12 THE WITNESS: I'd just note that all of 12 that officeto go forward.
13 those complaints are pending and in process, and 13 It will make itsway -- it will goto
14 | really cannot speculate as to what the result 14 the headquarters group, and, you know, welll
15 of that processwill be. 15 review the determination, the proposed
16 BY MR. SOUTHWICK 16 determination, and make a decision at that point.
17 Q Hasthe headquarters group been 17 But | cannot tell you when that will be
18 approached regarding any of the complaintslisted |18 or whether -- or what the determination will be.
19 in Exhibit 2 with respect to waiver or timeliness 19 Each oneisfact specific. We will belooking
20 issues? 20 closely at whatever facts are adduced to support
21 A No, we have not. 21 thewaiver and make the best decision --
22 Q Do you know whether awaiver will be 22 Q Haveany --
Page 103 Page 105
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A I'msorry.

Q Have any recommendations been made with
respect to waivers for any of the complaints
listed in Exhibit 27

A Theheadquarters --

MS. SNYDER: Objection.

THE WITNESS: Sorry.

MS. SNYDER: Vague.

THE WITNESS: The headquarters group
has not received any recommendations. | do not
know whether recommendations have been made yet
within the regional offices.

BY MR. SOUTHWICK

Q Andwho would know that information?

A | would consult first with Melanie
Velez. | suspect she may not even have that
information, but she -- she would be the person
who would reach out to the offices to make that
request.

Q Putting the waiver issue aside -- so
I'm not going to be asking this question about

waiver, but it still is about timeliness -- have
Page 106
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personal capacity.

THE WITNESS: In my personal capacity,
that -- that information, if it is available,
if -- if arecommendation has been made at the
regional office level regarding timeliness, the
regional office director would -- would be aware
of that. | am not. The headquarters group is
not.

BY MR. SOUTHWICK

Q Didyou speak with any regional office
directorsin preparation for your deposition
today?

A | didnot.

Q Why not?

MS. SNYDER: Objection.

THE WITNESS: I'm sorry to keep -- I'm
sorry --

MS. SNYDER: Sorry. Objection. | fed
like you might be asking privileged information.
Can wetake a break to consider that, please,
before he answers?

MR. SOUTHWICK: Sure. It'sfinewith
Page 108
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any timeliness recommendations been made by OCR
staff with respect to any of the complaints
listed in Exhibit 2?

MS. SNYDER: Objection. | believe
you're outside the scope of the 30(b)(6)
deposition. Moreover, the question is ambiguous.

If -- if you know, you can answer in
your personal capacity.

THE WITNESS: Based on my personal
knowledge, no. Headquarters -- the headquarters
group has not -- has not yet received any
recommendations regarding timeliness.

BY MR. SOUTHWICK

Q And so who would have that knowledge
about timeliness recommendations regarding these
complaints?

MS. SNYDER: Again, objection. The
question isvague, calls for speculation, and is
outside the scope of the 30(b)(6) topics.

If you know the answer, you can answer
in your professional capacity -- or excuse me.

If you know the answer, you can answer in your
Page 107
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me.

VIDEO TECHNICIAN: We are going off the
record at -- are we going off the record,
Counsgl? Sorry.

MR. SOUTHWICK: Yeah, it's okay.

VIDEO TECHNICIAN: Thank you.

MR. SOUTHWICK: We can go off the
record.

VIDEO TECHNICIAN: We are going off the
record at 12:24.

(Recess 12:24 p.m. to 12:35 p.m.)

VIDEO TECHNICIAN: We are back on the
record, and thetimeis 12:35. Please proceed.

BY MR. SOUTHWICK

Q Mr. Wills, you took a break at the
regquest of counsel. Areyou prepared to answer
the question that was pending right before the
break?

MS. SNYDER: So | believe the question
was why didn't he consult with somebody during
the prep, and we are going to object to that
question. We believeit callsfor potentially

Page 109
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privileged information in the form of
attorney-client privilege or possibly attorney
work product, and as aresult, we're going to
advise him not to answer.
BY MR. SOUTHWICK

Q So, Mr. Wills, | don't want to know any
attorney-client privileged communications. 1'm
not asking about that. Outside of anything
that's attorney-client privileged, can you
respond to my question as, you know, why didn't
you prepare by talking to regional directors if
so much of thisinformation is available from the
regional directors?

MS. SNYDER: Again, I'm going to
object. | believe you're asking a question that
callsfor privileged information, potentially, or
would be attorney work product, and I'm going to

=
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Similarly, | believe you're outside the topics of
the 30(b)(6). If you know the answer, you can
answer in your personal capacity.

THE WITNESS: In my personal capacity,
that is not -- I'm not understanding yet what
your term unusua means, but in my understanding,
that is not unusual. There are any number of
complaintsthat arein evaluation for at least
that period of time, hence the average being 72.
We have many thousands of complaints.

BY MR. SOUTHWICK

Q But you would expect that, you know,
approximately 80 percent of these would have a
conclusion to the evaluation stage within the
180-day time frame; is that correct?

A Thatisthe goal that's -- we are
aways striving to meet, yes. That'sthe first

18 advise him not to answer. 18 GPRA goal.
19 BY MR. SOUTHWICK 19 Q Mr. Wills, are you aware that certain
20 Q Areyou going to follow that 20 regiona offices began scheduling interviews with
21 instruction, Mr. Wills? 21 several of the complainants earlier in the
22 A I'mgoing to follow that instruction, 22 summer, but then canceled those interviews,
Page 110 Page 112
1 Mr. Southwick. 1 canceled or postponed them? Are you aware of
2 Q Mr. Wills, would you expect the OCR 2 that?
3 80 percent within 180 days standard or goal that 3 A | amaware of that.
4 weve been discussing -- would you expect that to 4 Q Do you know why that occurred?
5 apply to the complaints that are listed on 5 A I'msorry, sir. | didn't understand
6 Exhibit No. 2? 6 thequestion. Could you repeat it?
7 A Yes. It appliestoall of our 7 Q Do you know why that occurred, why the
8 complaints. 8 cancellations and postponements?
9 Q Soitlooksto melike most of the 9 A Yes, | do. It wasborn of the fact
10 complaintsthat are listed on Exhibit 1 -- excuse 10 that we had received a number of complaints
11 me -- Exhibit 2, the chart, that the vast 11 raising very similar issues against what might be
12 majority of these werefiled in late July. 12 religiousingtitutions. A number of regional
13 There's a couple that are outside of 13 offices had informed their appropriate
14 that time frame, but by in large, we're looking 14 enforcement director, who's a headquarters staff
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at late July. And so we're -- we're three months
in, I think, July, August, September, October.
So, yeah, we're about three months out from most
of these complaints, and timeliness
determinations have not been made with respect to
any of them.

Isthat unusual ?

MS. SNYDER: Objection. Vague.
Page 111
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member, that these complaints were coming in,
and, indeed, we now have the 36 that we have.

But asaresult of a number of these
complaints coming in, some of them simultaneously
to avariety of regional offices, we wanted to be
sure that the regional offices would respond
consistently and that we were handling these

cases -- and they're not identical cases, but
Page 113
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1 they'reraising very similar issues. We wanted 1 inyour personal capacity.
2 to be sure that we handled these cases -- we 2 THE WITNESS: While an investigation --
3 approached the handling and evaluation and 3 anevauation and investigation is ongoing, those
4 investigation of these cases consistently. 4 notes are not generally available pursuant to a
5 That is something we have donein other 5 FOIA request.
6 dituationsinvolving other types of cases where 6 BY MR. SOUTHWICK
7 we have multiple filings coming into an office 7 Q However, they become available at the
8 either from asingle filer or from a couple of 8 conclusion of an investigation?
9 filers, but they'reraising identical issues and 9 MS. SNYDER: Again, objection. It's
10 it'sclear that the -- or it appears to be clear 10 outside the three topics in the deposition
11 that the cases arerelated. We have consistently 11 notice. If you know, you can answer in your
12 developed approaches to how we're going to deal 12 personal capacity.
13 with those cases going forward. Wedid that in 13 THE WITNESS: | would haveto
14 thiscaseaswell. 14 consult -- in my personal capacity, | would have
15 And while we were trying to move 15 to consult with our FOIA personnel before | could
16 forward appropriately and prudently, we paused 16 answer that question.
17 that -- those interviews in those regional 17 BY MR. SOUTHWICK
18 officesthat had already been set up, and we 18 Q Soitlookslike anumber of interviews
19 said, pull back from those, we will get back to 19 are now being scheduled with respect to severa
20 you once we have made adetermination that we are | 20 of the complaints listed on Exhibit 2.
21 going to move forward. 21 What generally happens after that
22 We have since made that determination 22 interview stage? Y ou know, what happens next in
Page 114 Page 116
1 that we are going to move forward with interviews 1 the evaluation process?
2 wheretheregional offices deem that an interview 2 A Assuming during the interview stage the
3 isnecessary in order for usto have appropriate 3 information that we needed to gather was obtained
4 information to evaluate the complaint. 4 and there's no one else we need to -- we would
5 Q Haveany of the educational 5 need to reach out to and interview in order to
6 ingtitutions that are involved in the complaints 6 gain access to information we needed, after that
7 listed on Exhibit 2 been contacted by OCR with 7 process, we would make -- we would propose the
8 respect to these complaints? 8 next step inthe -- in thelife of that
9 A 1don'tknow. | don't believe so, but 9 particular case.
10 | don't know. 10 That might be a proposal to open the
11 Q And who would know that information? 11 complaint for investigation. It might be
12 A Theregiona office where the 12 proposal to dismiss acomplaint for any number of
13 complaints were filed. 13 thereasons that have been articulated -- have
14 Q And notes from interviews are required 14 been set forth in the Case Processing Manual.
15 to be kept pursuant to the OCR Processing Manual; | 15 That would normally be a next step.
16 isthat correct? 16 But | want also to add that these are
17 A That iscorrect. 17 not steps that are mandated. Y ou know, cases
18 Q And are those notes -- are those notes 18 present with varying factual situations. That's
19 generally available through a FOIA request? 19 the nature of the work we do. Next steps are --
20 MS. SNYDER: Objection. Again, outside 20 are-- are determined on a case-by-case basis.
21 thethreetopicsin the 30(b)(6) deposition. 21 But that, generally speaking, is where we would
22 If you know the answer, you can testify 22 be assuming we obtained enough information to
Page 115 Page 117
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1 move forward to our next step in the case, which 1 takesaminute. If -- Mr. Wills, do you have it
2 would generally be an evaluation of should we 2 infront of you, the --
3 dismiss, should we go forward. 3 THE WITNESS: Not on the computer, but
4 Q Does OCR expect that at least some of 4 | have -- | have ahard copy.
5 the complaints listed on Exhibit 2 will require 5 MR. SOUTHWICK: Could you just show me
6 headquarters to make areligious exemption 6 the hard copy, just to make sure we're looking at
7 determination? 7 thesamething? Gotcha. All right. That looks
8 MS. SNYDER: Objection. Speculation. 8 right. Thank you.
9 If you know, you can answer. 9 And, Counsel, let me know when it's
10 THE WITNESS: | do not know theanswer | 10 loaded on your screen.
11 to that the question whether -- whether some of 11 THE WITNESS: It'sup. Therewe are.
12 these complaints will require headquartersto 12 Yes, sir.
13 make areligious exemption assurance 13 MR. SOUTHWICK: All right.
14 determination. 14 MR. DAVIS: Thisis--
15 BY MR. SOUTHWICK 15 MR. SOUTHWICK: It'sup.
16 Q Then why did you create this new 16 MR. DAVIS: Isthisexhibit five pages?
17 directive and this new process to address those? 17 I'msorry. That says--
18 Didn't -- didn't you just say that you 18 MR. SOUTHWICK: Exhibit 5 should be 19
19 anticipated that happening? 19 pages.
20 A You asked whether any of these will. 20 MR. DAVIS: Nineteen pages. Okay.
21 It'sentirely possible that -- that some 21 MS. SNYDER: | have 153 pages.
22 recipients will make those -- those requests for 22 MR. DAVIS: Right.
Page 118 Page 120
1 assurances, absolutely possible, but | don't know 1 THE WITNESS: | have -- yeah.
2 which oneswill, if they will. 2 MR. SOUTHWICK: For Exhibit 5in the
3 It's also possible that every single 3 Exhibit Share?
4 one of those recipient institutions may decide 4 MS. SNYDER: Yes.
5 not to make arequest. | don't know that. But 5 MR. DAVIS: Maybe we can refer to the
6 inanticipation of that, we provided what we 6 --if | may make a suggestion to refer to pages
7 provided in aletter of notification. 7 by Bates number, because perhaps some of those
8 Q I'dliketo ask you about what happens 8 documents are not on the Exhibit Share. | don't
9 after adismissal based on areligious exemption 9 know if they're --
10 has been decided by OCR. 10 MS. SNYDER: No, they aren't.
11 And I'm going to turn to correspondence 11 MR. SOUTHWICK: I've only got the 19
12 relating to George Fox University and Northwest 12 pages on Exhibit Share.
13 Yearly Meeting of Friends that was produced last | 13 THE WITNESS: Nineteen --
14 night, and I'm going to mark it as an exhibit 14 MR. SOUTHWICK: Y ou might be looking at
15 here. | believe we're on Exhibit No. 5 now. 15 thephysical copy that had a whole bunch of other
16 All right. 1 have now introduced what 16 stuff init. I'mintroducing Exhibit No. 5 as
17 | have marked as Exhibit No. 5. 17 theversion that's the marked Exhibit No. 5in
18 (Deposition Exhibit Number 5 18 Exhibit Share. For ease of reference, | will
19 was marked for identification.) 19 aso refer to the Bates number.
20 MR. DAVIS: Mr. Southwick, it's still 20 THE WITNESS: Can we make this bigger?
21 loading on our computer. My apologies. 21 Bigger, bigger, bigger, bigger. Let's see.
22 MR. SOUTHWICK: All right. Yeah. It 22 Enlarge. Okay.
Page 119 Page 121
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1 MR. SOUTHWICK: I'mlooking at document| 1 controlled by NWYM and the University's practices
2 ED4, zeros, endingin 1. 2 that you challenge in your complaint are not
3 THE WITNESS: Yes, that -- four zeros 3 based on NWY M'sreligious tenets.
4 ending in 1 isthe document -- the letter dated 4 It further states that because the
5 March 9th, 2015, Paul Southwick, referencing -- 5 adlegations of your complaint fall within the
6 MR. SOUTHWICK: Yes. 6 exemption granted on May 23rd, 2014, and because
7 THE WITNESS: -- George Fox University. 7 your complaint has also alleged that the
8 BY MR. SOUTHWICK 8 University practices about which you complained
9 Q Yes. Andthisisathree-page |etter. 9 are not based on the religious tenets of a
10 And did you review this correspondence in 10 controlling religious organization, OCR will
11 preparation for your deposition? 11 contact the religious organization identified by
12 A |did. 12 the University. If the organization provides an
13 Q And canyou tell me what this letter 13 interpretation of tenets that has a different
14 is? 14 practical impact than that described by the
15 A Thisisaletter directed to you 15 University, or if the organization deniesthat it
16 regarding George Fox University that recites 16 controlsthe University, the University's
17 three conditions that OCR uses to determine 17 exemption will be rescinded and OCR Sesttle will
18 whether arecipient is considered to be 18 proceed with the processing of your original
19 controlled by areligious organization and thus 19 complaint allegation under a new docket number.
20 €eligiblefor aTitle X exemption. It also 20 Wewill inform you of the outcome of this
21 recitesthose three conditions on page 2. 21 process, contact information, signed by Seth
22 And then it explains what the 22 Galanter, the then principal deputy assistant
Page 122 Page 124
1 University claimed in aletter to OCR regarding 1 secretary for OCR.
2 itsassertion that it's controlled by areligious 2 Q Thank you, Mr. Wills. To clarify where
3 organization. The University asserted the 3 wereat inthisletter, isit fair to say that
4 University is owned by Northwest Y early Meeting 4 the Office of Civil Rightsreceived aTitle IX
5 of Friends and that the University's seven board 5 complaint from atransgender student against
6 of trustee members must be Friends. 6 George Fox University and that those complaints
7 With regard to tenets, the University 7 have the reference numbers listed at the top of
8 explained, asrelevant to your complaint, that 8 thefirst page?
9 itshiblical belief isthat human beings are 9 A Thatiscorrect.
10 created male and female, and that the University, 10 Q Andit'sfurther accurate that in
11 quote, cannot in good conscience support or 11 response to an assurance of religious exemption,
12 encourage an individual to livein conflict with 12 the Office of Civil Rights closed that
13 hiblical principles. The University explained 13 transgender student's Title IX complaints? Is
14 that, because of its tenets, it would be unable 14 that accurate?
15 to accommodate atransgender student'srequestto | 15 A That isaso accurate.
16 usefacilities or play on athletic teams 16 Q Andthenthisletter further states
17 consistent with that student's gender identity. 17 that because the student challenged whether or

N NN P
N kb O ©

On the basis of information contained in that

letter, the Assistant Secretary granted an

exemption in aletter dated May 23rd, 2014.
It goes on to state that in your

complaint, you alleged that the University is not
Page 123
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not George Fox was controlled by areligious
organization that had religious tenets that would
be inconsistent with compliance with Title I X,
the Office of Civil Rights was going to go ahead

and contact the controlling religious
Page 125
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1 organization, NWYM. Isthat accurate? 1 There'sthe assistant secretary, obviously a
2 A That isaccurate. 2 political appointee, a principal deputy assistant
3 Q And specificaly that last paragraph on 3 secretary, also a political appointee, who would
4 page 2, my question there -- you read it. It 4 oversee -- for example, if we had a principal
5 describes what they were going to do. 5 deputy assistant secretary how, that person would
6 Isthis the current OCR policy aswell 6 bemy boss.
7 for when acomplainant challenges the conclusion 7 Q But that -- that position is currently
8 that an educational institution is controlled by 8 vacant; isthat right?
9 areligious organization with contrary religious 9 A Yes
10 tenets? 10 Q Okay. We can go to the -- page 4 of
11 MS. SNYDER: Objection. You'veassumed |11 Exhibit 5, which starts on ED4.00004.
12 factsthat aren't in evidence, and the question's 12 Do you see that letter dated March 9th,
13 ambiguous. 13 20157
14 THE WITNESS: Should | -- 14 A Yes, | do.
15 MS. SNYDER: You can answer. 15 Q Allright. It'sasomewhat lengthy
16 BY MR. SOUTHWICK 16 letter, so I'm not going to ask you to read the
17 Q Yourestill required to respond. 17 whole thing, but could you describe in general
18 A My -- my -- based on my personal 18 what the -- what this letter is?
19 knowledge, that is-- 19 A Ingenerd, thisisaletter to the
20 MS. SNYDER: No, no. You can answer. 20 superintendent of the Northwest Y early Meeting of
21 THE WITNESS: Oh, | can answer. 21 Friendsinquiring asto -- it recites the history
22 Yes, itis. 22 of the complaint and the fact that there was a
Page 126 Page 128
1 BY MR. SOUTHWICK 1 question raised regarding the control issue with
2 Q Toyour knowledge, other than this 2 regard to this organization. Andsoit'sa
3 situation with George Fox University, has OCR 3 letter requesting information regarding control
4 gone through this process with respect to any 4 that NY -- NWYM has of the university and
5 other complaintsinvolving areligious exemption 5 gpecific religious -- and also for information
6 within the time period of 2013 to the present? 6 concerning specific religious tenets that were
7 MS. SNYDER: Objection. Vague. 7 asserted in the original case, certainly in the
8 THE WITNESS. To my knowledge, OCR has 8 original request for assurance of religious
9 not gone through this -- a process similar to 9 exemption.
10 what it went through with George Fox University 10 Q And so thisletter reflects the Office
11 by contacting areligious organization, to my 11 of Civil Rights contacting the denomination that
12 knowledge. 12 allegedly controlled George Fox University; is
13 BY MR. SOUTHWICK 13 that accurate?
14 Q On page 3, the letter was issued by 14 A That isaccurate.
15 Seth Galanter, principal deputy assistant 15 Q Andto your knowledge, has OCR engaged
16 secretary. 16 inthisprocessor sent asimilar letter on any
17 Can you tell me what the position of 17 other occasion?
18 principal deputy assistant secretary for OCR -- 18 A To my knowledge, OCR has not engaged in
19 what does that position mean? 19 this-- inasimilar process or sent asimilar
20 A Theprincipal deputy assistant 20 letter.
21 secretary isapolitical appointee. Heor sheis 21 Q Andthenif we could continue on. Page
22 second in command, so to speak, of -- of OCR. 22 7 of Exhibit 5, it starts at ED4.000007, dated
Page 127 Page 129
33 (Pages 126 - 129)
Veritext

WWw.veritext.com




Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 37 of 74
Randolph Wills 30(b)(6) - October 21, 2021

© 00N O Ol WDN P

NNRNE R R RRRR B R
N B O ©w~NO® D WRNIERO

March 25th, 2015. Thisappearsto bea
five-page -- or actually longer -- nine-page
correspondence between the superintendent of
Northwest Y early Meeting and Seth Galanter,
Office of Civil Rights.
Y ou reviewed this correspondence in

preparation for your deposition; is that right?

A Yes, | did.

Q And canyou explain in general what
thisletter is?

A Yes | can. Ingenerd, thisisa--
pardon me for a second. Scroll up.

In general, thisisaresponseto

Mr. Galanter's prior request concerning
information -- more information about control and
religious tenets with regard to the George Fox
University, this -- thisinstant response by the
Northwest Y early Meeting of Friends providing the
information requested in Mr. Galanter's prior
letter.

Q Andthen, finally, starting on page 16

of Exhibit 5, thereisafinal correspondence.
Page 130
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my colleagues to -- to nail that down in terms of
dates, but -- or there may be another reason for
it. | don't know whether she was unavailable to
make the request for information letter. She may
have asked her principal to do that. It may have
had nothing to do with her confirmation. So 'l
don't know is my answer.

Q The series of correspondence that we've
looked at, it discusses a standard for the
control test to determine whether or not an
educational institution is controlled by a
religious organization, and it -- you know, OCR
explains the test there, and Northwest Y early
Meeting of Friends providesinformation in
response to that test.

Can you tell me what the current

control test isthat the Office of Civil Rights
uses to determine whether or not an educationa
institution is controlled by areligious
organization?

A Yes. Thecurrent -- the current

control test is set forth at 34 C.F.R. section
Page 132

1 And could you -- dated August 19th, 2015, from 1 106.12. It became effective November 23rd, 2020.
2 Catherine Lhamon to Becky Ankeny. 2 Andit'sin our binder.
3 Can you describe what this 3 Q And do you have an understanding of why
4 correspondenceis? 4 the control test changed?
5 A Yes. Thisis correspondence to the 5 MS. SNYDER: Objection. Assumes
6 Northwest Yearly Meeting of Friendsthat basedon | 6 something that's not in evidence.
7 theinformation that the Northwest Yearly Meeting | 7 THE WITNESS: Based on my persond -- |
8 of Friends provided in response to Mr. Galanter's 8 would refer you to the comment and discussion
9 request, thisisthe assistant secretary's 9 after therule, where al of the rationale --
10 granting of an assurance of exemption, a 10 well, first of al, all the comments, both
11 religious exemption, based on that information. 11 positive and negative, regarding any change were
12 Q And do you know why this letter 12 set forth and where the Department set forth its
13 ultimately came from Ms. Lhamon rather than 13 discussion and rationale for whatever decision it
14 Mr. Gaanter? 14 made vis-a-visthe new -- this regulation.
15 A I'm hesitating because I'm looking at 15 BY MR. SOUTHWICK
16 the date. 16 Q Isthe Department currently considering
17 | believe thisis because -- I'm not 17 changing those regulations again?
18 sure when -- when Catherine Lhamon was confirmed 18 MS. SNYDER: Objection. That's outside
19 asassistant secretary. It may have been because 19 the scope of the 30(b)(6) notice, and it's
20 shehad just -- several months prior to being 20 speculative.
21 confirmed, but I don't know -- | don't know that 21 If you know the answer in your personal
22 for afact. | would haveto consult avariety of 22 capacity, you can answer in that capacity.
Page 131 Page 133
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THE WITNESS: | do not know the answer

in my personal capacity.
BY MR. SOUTHWICK

Q To receive the benefit of the religious
exemption, the educational institution must meet
the control test, but is also required to
identify its religious tenets that would conflict
with compliance with Title IX; isthat correct?

A That's correct.

Q Sol wasasking you about the control
test part. Now I'm going to ask you about the
second part, which isthe contrary religious
tenets.

How does OCR determine whether or not a
controlling religious organization's religious
tenets would conflict with compliance with Title
IX?

A Toanswer that question, | will refer
you to along-standing process in OCR articulated
first in earlier memorandum and guidance to OCR.
Bear with me. That wasfirst set forth on

February 19th, 1985, by Harry Singleton, who was
Page 134

© 00N O Ol WN P

NNNRE R R RRR R R B
N, O ©ow~NOO D wWNIERO

guestioning at that level of the religious tenets
articulated by an organization. That deference,
if you will, or leniency has been historically
how OCR has addressed that particular issue.
That hasn't changed over the years, to my
knowledge, and I've seen no evidence of that.
Q Is--thispolicy which you've just
read from in ED2.000048, is that codified in any
regulations governing OCR?
A Not to my knowledge.
Q Soit'sinformal, internal guidance?
MS. SNYDER: Objection. It's off topic
and -- from the 30(b)(6) notice and potentially
callsfor alegal conclusion.
But if -- if you haven't -- if you --
if you know in your personal capacity, you can
answer in that capacity.
THE WITNESS: | would characterize it
as OCR's practice, s0...
BY MR. SOUTHWICK
Q Other than -- and so is your testimony

that OCR continues to follow this guidance as
Page 136

1 theassistant secretary for civil rights at the 1 indicated in this memorandum, the Singleton
2 time. Thismemorandum isincluded in your 2 memorandum from 19857 Isit OCR's current
3 hbinder. 3 practiceto follow this guidance?
4 This -- the subject of the memorandum 4 A I'msorry. Could you repeat that?
5 isPolicy Guidance for Resolving Religious 5 Q Isit OCR's current practice that it
6 Exemption Requests. And I'm going to refer you 6 will follow this guidance from the 1985 Singleton
7 to Bates page 048 under the subheading of tenets, 7 memorandum regarding religious tenets?
8 which setsforth the direction given by the 8 A With regard to the principles that are
9 assistant secretary to field staff for addressing 9 set forth here, yes, it will and has.
10 that issue. 10 Q But, ultimately, OCR will make the
11 And I'll just share what's written 11 final determination on whether or not there are
12 here. OCR cannot question what institution 12 contrary religious tenets that excuse compliance
13 representatives claim astheir beliefs. Only 13 with Title IX; isthat accurate?
14 where one tenet clearly contradicts another could 14 A That isaccurate.
15 OCR question the institution policies based on 15 Q And that will be made by the assistant
16 those contradictory tenets. 16 secretary for OCR; isthat right?
17 And, remember, thisisin the context 17 A That'scorrect. That would be elevated
18 of addressing a complaint that's been filed with 18 tothe assistant secretary's level.
19 OCR alleging discrimination by areligious 19 Q Inthedocument that we're looking at,
20 institution. 20 whereit talks about unless one tenet clearly
21 The guidance -- the basic guidance here 21 contradicts another, what does that mean?
22 isthat OCR isnot to question -- engagein a 22 A | don't know what -- what the author of
Page 135 Page 137
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this document had in mind by that, and | haven't
taken time to imagine what contradictory
religious tenets might look like. So | can't
answer that question what does that mean.

Q There'sastatement at the end of the
paragraph: Under no circumstances should OCR
appear to be interpreting the Bible.

Could you explain your understanding of
that?

A Again, | don't know what wasin the
mind of the author of the document, but just
looking at the words just recited there, it'sa
caution to OCR not to engage in theological
speculation or reach theological conclusions, and
that would include interpreting verses that a
recipient might put forward as evidence of a
religioustenet or religious belief. It's --
it's very cautionary language, obviously, and, |
believe, point of concern for excess

entanglement.
Q Andif you look at the second
paragraph, though, it's talking about whether a
Page 138

© 00N O Ol WN P

NNNRE R R RRR R R B
N, O ©ow~NOO D wWNIERO

status of students and employees. Section as
noted above. Since the prohibitionsin these
sections are so specific, for al other sections

of the regulation, which are more complex, you
should require that the institutions be more
specific than to ssmply claim Christian or
biblical morals as tenets.

Q And the statement that you just read
there, isthat consistent with OCR's current
policy and practice on thisissue?

A 1 don't have any examplesthat | can
offer you of where that's been used, but it -- to
my understanding, it is still consistent with
OCR's-- or OCR's practice is consistent with
what's stated here.

Q And then could you read the third
paragraph under the tenet section?

A Yes. Ingranting an exemption, OCR may
reserve its authority by stating that the
exemption is limited to the extent that
compliance with the Title X regulation conflicts

with the religious tenets followed by the
Page 140
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general assertion of biblical or Christian
principles would be sufficient to excuse
compliance.

Could you read that second paragraph
for me there from the tenet section?

A Sure. Unfortunately, many institutions
have not been so clear regarding the tenets of
the religious organi zation as to quote sections
of the Bible. For example, many institutions
have requested exemption from the marital and
parental status sections of the regulation,
106.21(c) 106.40, 106.57 and 106.60. Severa of
these ingtitutions state that only these
sections -- only -- pardon me.

Severa of these institutions state
only that these sections prevent them from
screening students and empl oyees whose behavior
is not in accordance with the, quote, Christian,
unquote, or, quote, biblical morals, unquote,
followed by the institution. Y ou should accept
these very general tenets for those sections of

the regulation regarding marital and parental
Page 139
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ingtitution. See Tab C, form letter 2, paragraph
2. Excuse me. This permits a potential
complainant an opportunity to dispute those
tenets, at which time OCR may contact the
appropriate religious organization for an
explanation of the practical application of the
tenets.

Q And that's what happened with respect
to the George Fox complaint and Northwest Y early
Meeting of Friends; isthat accurate?

A Yes. Thatis precisely what happened
with regard to the George Fox University issues.

Q Inenforcing Title IX, OCR enforces not
just the statute, but the implementing
regulations; isthat correct?

A Thatis--

Q Andthose --

A -- correct.

Q And those concern a number of areas,
housing, admissions, sexual assault and
harassment and a variety of other regulations; is
that accurate?

Page 141

Veritext

36 (Pages 138 - 141)

WWw.veritext.com



Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 40 of 74
Randolph Wills 30(b)(6) - October 21, 2021

1 A That'saccurate. 1 according to the Department in its discussion
2 Q Andisit OCR's understanding that an 2 following therule, so, likewise -- but the claim
3 educational institution can claim areligious 3 certainly could be made.
4 exemption to any of those implementing 4  Q Butif aneducationa institution
5 regulations? 5 asserted areligious exemption claiming something
6 A Yes. It'sOCR's understanding that a 6 aong thelines of these allegations or
7 religiousingtitution can claim an exemptionto | 7 retaiation are actually aform of biblical
8 any of those, yes. 8 discipline that we've imposed on a student, and
9 Q And that would include an educational | 9 inexerciseof biblical discipline, we're
10 institution being allowed to claim areligious | 10 requesting a religious exemption from the
11 exemption relating to the retaliation 11 retaliation provisions, wouldn't the Office of
12 regulations; isthat correct? 12 Civil Rights have to abide by the exhortation of
13 A Thatiscorrect. It could claiman 13 the policy guidance from the Singleton memo and
14 exemption relating to the retaliation. 14 defer to the religious educational institution
15 Q Andinthat case, the Office of Civil 15 on-- on that point?
16 Rightswould not provide protections for a 16 MS. SNYDER: Objection. Y our question
17 student who had been retaliated against for 17 is-- callsfor speculation, isvague. | -- |
18 filing aTitle IX complaint; isthat correct? 18 believeit's also off the three topics that we've
19 A That would bethe case only if OCR -- | 19 agreed to for the 30(b)(6) deposition.
20 it'san assurance of -- of -- an exemption from | 20 With those objections in mind, if -- if
21 that particular provision. Theclaimisnot -- 21 you know the answer, you can answer in your
22 you can claim whatever you want to claim. You22 persona capacity.
Page 142 Page 144
1 can claim an exemption to any portion of this. 1 THE WITNESS: | do not know the answer
2 OCR -- | believeyou'll seein the -- and have 2 because that causes me to speculate on something,
3 seeninthe-- in the -- in the comment and 3 and these -- these situations are very fact
4 discussionsto both rules, you'll seethat 4 specific. | -- | can't speculate asto what
5 there -- you know, that issue wasraised. | 5 OCR's determination would be under those
6 believe the response by the Department at that 6 circumstances.
7 timewasit is skeptical about the viability of 7 BY MR. SOUTHWICK
8 suchaclam. There's noindication that such a 8 Q SoinExhibit 2, you know, we have the
9 claim has ever been made. 9 complaints of many of the plaintiffs. That'sthe
10 But, again, | want to draw a 10 chart of complaints. And several of these
11 distinction between yes, you can -- you can 11 complainants are current students, and severa of
12 assert aclaim and you will receive an assurance. 12 the current students are concerned about
13 That'savery different discussion. So while you 13 retaliation from their educational institutions
14 can makethat claim, | -- again, as-- asthe 14 because they have filed these complaints.
15 Department expressed, it is skeptical asto the 15 Asthe Office of Civil Rights
16 viability of such aclaim. 16 representative, can you assure them that your
17 Likewise, asserting -- making aclaim 17 office will protect them from retaliation in
18 for exemption from institution -- recipient 18 responseto thefiling of these Title IX
19 institution's obligations under Title IX. 19 complaintsin Exhibit 2?
20 There'saTitleIX regarding sexua harassment or 20 A OCR can assure them that if they
21 sex-based discrimination. No such complaint -- 21 believe they are being retaliated against or were
22 no such claim has ever been made, at least 22 retaliated against that they can file acomplaint
Page 143 Page 145
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1 with OCR alleging that retaliation and that OCR 1 ustwo minutes. Thank you. Off the record.
2 will evaluate and, if appropriate, investigate 2 MR. SOUTHWICK: Yeah, we can go off the
3 and resolve that complaint. 3 record.
4 Q And could aso dismiss that complaint 4 VIDEO TECHNICIAN: Thank you. We are
5 on the basis of the religious exemption if such 5 going off the record at 1:23.
6 an exemption was raised and applied; isthat 6 (Whereupon, at 1:23 p.m., a
7 correct? 7 luncheon recess was taken.)
8 MS. SNYDER: Object -- objection. 8
9 Speculation. 9
10 THEWITNESS: Yeah. | -- 1 can't 10
11 answer that. It'sredly calling for speculation 11
12 that | can't engagein at that point. 12
13 But | -- | do want to emphasize that -- 13
14 that if astudent isretaliated against or has 14
15 been retaliated against, they have that option 15
16 and would -- | would recommend -- urge them to 16
17 exerciseit, tofile acomplaint of retaliation. 17
18 MS. SNYDER: Paul? 18
19 MR. SOUTHWICK: Yes. 19
20 MS. SNYDER: Yeah. Sorry. It'sabout 20
21 1:30 here. I'mjust wondering -- | don't want 21
22 to him to fade away on us, so -- it's past our 22
Page 146 Page 148
1 lunchtime. So I'm just wondering kind of what 1 AFTERNOON SESSION
2 your -- what your schedule is and when you 2 (2214 p.m.)
3 anticipate taking alunch break. 3 VIDEO TECHNICIAN: We are back on the
4 MR. SOUTHWICK: | couldn't hear the 4 record. Thetimeis2:14. Please proceed.
5 last part, but if you'd like to take alunch 5 WHEREUPON,
6 break now, that isfine with me. 6 RANDOLPH WILLS
7 MS. SNYDER: No. Sorry. I'll try -- 7 was caled for continued examination, and having
8 [I'll try this. Maybe you can hear thisway. | 8 been previously duly sworn, was examined and
9 sadit'sabout 1:30. It'salittle--it's 9 testified further as follows:
10 amost 1:30 here, and | just want to make sure 10 EXAMINATION BY COUNSEL FOR PLAINTIFFS
11 that he has something to eat for lunch. It 11 CONTINUED
12 doesn't have to be this minute if you're in the 12 BY MR. SOUTHWICK
13 middle of some questions, but | was wondering 13 Q Mr. Wills, has OCR ever evaluated the
14 what your scheduleis. 14 impact of the religious exemption to Title IX,
15 MR. SOUTHWICK: Yeah, we cantake a 15 theimpact of that on LGBTQ students at
16 lunch break now. How long do you think you'll 16 educational institutions receiving federal
17 need for alunch break? 17 financial assistance?
18 MS. SNYDER: Hold on for -- just give 18 MS. SNYDER: Objection. Thatis
19 usaminute. 19 outside the scope of the three deposition topics.
20 VIDEO TECHNICIAN: Counsel, would you | 20 If you know, you can answer in your
21 liketo go off the record at thistime? 21 personal capacity.
22 MS. SNYDER: Sorry. Yeah. Just give 22 THE WITNESS: In my personal capacity,
Page 147 Page 149
38 (Pages 146 - 149)
Veritext

WWw.veritext.com



Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 42 of 74
Randolph Wills 30(b)(6) - October 21, 2021

1 not to my knowledge would be my response. 1 made arequest that was unnecessary because their
2 BY MR. SOUTHWICK 2 particular situation was covered by another
3 Q HasOCR ever been presented with 3 provisionin-- inTitleIX intheregulation. |
4 information regarding the negative impact of the 4 don't know whether | would quaify those as
5 religious exemption on LGBTQ students? 5 denids, but I'm given to understand that that
6 MS. SNYDER: Again, objection. That's 6 has happened in the past.
7 outside the scope of the 30(b)(6) topics. But if 7 BY MR. SOUTHWICK
8 you know, you can answer in your personal 8 Q Arethere any other circumstances under
9 capacity. 9 which -- under which an assurance did not issue
10 THE WITNESS: In my personal capacity, 10 other than those that you just described?
11 | know that information was provided throughthe | 11 MS. SNYDER: Again, objection. Outside
12 comments, al of which are included in the 12 thetopicsfor the 30(b)(6).
13 binder. 13 But if you know in your personal
14 BY MR. SOUTHWICK 14 capacity, you can answer in that capacity.
15 Q Andwhen you say comments, you're 15 THE WITNESS: | am not aware of any
16 referring to comments submitted during the 2020 16 other circumstances under which an exemption did
17 rulemakings? 17 not issue or an assurance did not issue with
18 A That'scorrect. Yes. 18 regard to areligious exemption.
19 Q Wereyouinvolved in the evaluation of 19 BY MR. SOUTHWICK
20 those comments? 20 Q Earlier we discussed OCR closing or
21 A lwas-- 21 administratively dismissing the complaint of the
22 MS. SNYDER: Objection. Outsidethe 22 transgender student from George Fox University.
Page 150 Page 152
1 scope of the 30(b)(6) notice. But if you know, 1 Do you recall our earlier discussion about that?
2 you can answer in your personal capacity. 2 A 1do.
3 THE WITNESS: | was not involved in the 3 Q My new questionis: Other than that
4 review and evaluation of those comments. 4 complaint, has OCR dismissed any other complaints
5 BY MR. SOUTHWICK 5 on the basis of areligious exemption from the
6 Q Earlier we were talking about the 6 time period of 2013 to the present?
7 processthat an educational institution can go 7 MS. SNYDER: Again, objection. Outside
8 through to request an assurance of religious 8 thetopicsfor the 30(b)(6).
9 exemption. | want to ask: Has OCR ever denieda | 9 But if you -- if you know, you can
10 request for assurance of religious exemption? 10 answer in your persona capacity.
11 MS. SNYDER: Again I'm going to object. 11 THE WITNESS: | don't know in my
12 That's outside the topics of the 30(b)(6) 12 persona capacity. | would -- | would haveto
13 deposition, but if you know, you can answer in 13 seek information from -- from OCR to answer that
14 your personal capacity. 14 question more thoroughly, but | -- I'm --
15 THE WITNESS: In my personal capacity, 15 BY MR. SOUTHWICK
16 itismy understanding that OCR has not denieda | 16 Q Andwho a OCR would have that
17 request for assurance of religious exemption on 17 information?
18 the merits, that is to say based on information 18 A That information would be available
19 provided by arecipient institution. 19 just through our regional offices. I'vejust
20 But it's also my understanding that 20 shared some information with you about our
21 some requests have been received by OCR, and they | 21 recordkeeping. We have a case management system
22 did not cite to aregulation that existed or they 22 that recordsalot of dataand information about
Page 151 Page 153
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each complaint that we receive and compliance
reviews that we initiate or directed
investigations we initiate.

Our complaint -- complaint management
system does not include afield that indicates
whether areligious exemption was at issuein a
particular complaint.

So while that would be recorded, that's
not afield that | could -- | could go into the
case management system like | can now and punch
in acode and bring up alist of all complaints
that allege violations of Title VI with regards
to disciplinein, you know, a certain state, for
example. We don't have that capacity with our
case management system.

So | would have to rely on the memories
of folksin the regional offices or look at
actual documents that were attached to a case,
which would be a case-by-case search, in order to

determine the answer to that.
Q HasOCR ever granted an assurance of
religious exemption without identifying a
Page 154
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And the -- her letter, as does the
letter requesting the assurance, makes reference
to the University's board of trustees and states
asfollows. This-- I'm reading from Assistant
Secretary Lhamon's letter.

Y our request explains that members of
the University's Board of Trustees, which, quote,
completely controls, end quote, the University
are, quote, like-minded Christians who are
required annually to reindicate consent to the
University Creed, end quote. According to your
letter, the Creed states that the, quote, genera
nature and object of, end quote, the University
isto, quote, conduct an institution of learning,
elipsis, giving special emphasis to the
Christian religious and the ethics revealed in
the Holy Scriptures, end quote. Y our letter goes
on to state that, quote, Board members must also
annually read and consent to the mission
statement, as well as the general objectives that
the University has set forth in the bylaws and

charter and the University's philosophy of
Page 156
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controlling organization?

A Yes

Q Canyou tell me about that?

A Yes. I'maware of two cases where OCR
granted an assurance of religious exemption
without there being a controlling external
religious organization. I'vereviewed
documentation with regard to Bob Jones University
and with regard to Colorado Christian University,
both of which cases present a situation where
there was not an outside religious organization
that controlled the institution.

Q Andwhy were -- why were the exemptions
granted in those cases?

A Thereis-- inthe-- in the letter of
assurance in the Bob Jones University matter, the
letter of assurance that was signed by Catherine
L hamon as the assistant secretary, she signed and
issued the letter on June 17th, 2016. She
recited what was presented by the Bob Jones
University in support of its request for an

assurance of areligious exemption.
Page 155
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education statement, end quote. Y ou explain that
faculty are also required to, quote, affirm --
guote, to affirm the University Creed, ellipsis,
since -- since the creed is foundational to al

that, bracket, the University, end bracket, does,
including what istaught in its classes, end

guote.

That paragraph is followed immediately
by a statement made by the acting -- the then
assistant acting -- the then assistant secretary
asfollows. You request -- you request an
exemption to the extent that Title I X or its
implementing regulations, quote, are interpreted
to reach, bracket, the University's, end bracket,
selection of its president, and any other
positions at the -- bracket, the University, end
bracket, for which ordination is a qualification.

The |etter proceeds on page 2 to
indicate that arequest -- requesting areligious
exemption from certain provisions of Title IX,
guote, to the extent that Title IX or its

accompanying regulations are interpreted to
Page 157
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1 include selection of conference speakers or 1 MR. SOUTHWICK: So I'veintroduced --
2 reach, bracket, the University's, end bracket, 2 if you refresh your marked exhibits, I've
3 selection of Bible preachersin any other 3 introduced two new exhibits, Exhibit 6, which
4 context. You explain that the University, quote, 4 includes this Bob Jones University
5 president selects speakers at his discretion, end 5 correspondence, and then Exhibit 7, which
6 quote, for University conferences or other events 6 includes Union University correspondence. And
7 and that both, quote, men and women have spoken | 7 then | would like to compare these two documents.
8 at events conferences, end quote, because, quote, 8 You can let meknow if you've been ableto pull
9 speakers who will not preach the Bible need not 9 them up.
10 be ordained, end quote. 10 (Deposition Exhibit Number 6
11 I'm just sharing this as areiteration 11 was marked for identification.)
12 of the request. 12 MR. DAVIS: Paul, we can pull up, |
13 Thereisalisting that follows on page 13 think, one at atime, so we're pulling up Exhibit
14 2 of the -- the requested -- the subsections of 14 6first.
15 106 from -- for which an exemption was -- 15 MR. SOUTHWICK: Y ou should be able to
16 assurance of exemption was requested, followed 16 pop theminto a different window or a different
17 immediately by the statement in the letter from 17 tab.
18 Assistant Secretary Lhamon: The University is 18 Mr. Wills, I'd like to look at Exhibit
19 exempt from these provisions to the extent that 19 6, page -- page 6.
20 they prohibit discrimination on the basis of sex 20 MR. DAVIS: You can search for Exhibit
21 inthe University's decision to fill positions 21 6, page6.
22 requiring ordination and select Bible preachers 22 THE WITNESS: Okay. | am looking at
Page 158 Page 160
1 for University conferences and events, and 1 Exhibit 6, page 6, letter from --
2 compliance would conflict with the controlling | 2 MR. SOUTHWICK: Great.
3 organization's tenets. 3 THE WITNESS: -- Bob Jones University,
4 There's no further reference in the 4 dated April 1st, yes.
5 letter to religious organization, an external 5 BY MR. SOUTHWICK
6 religiousorganization, smply what | recitedat | 6 Q Yeah. And that's what we were just
7 the beginning of my reading here. 7 looking at. If you can go to the next page, page
8 Q Isit your understanding that the 8 7, that first paragraph, if you could read from
9 granting of that exemption to Bob Jones 9 whereit starts from "also, in the unlikely
10 University was inconsistent with the guidelines| 10 event." Y ou can read the rest of that paragraph.
11 andregulationsin place at the time the 11 A Page7. I'msorry. | - arewetill
12 exemption was granted? 12 intheletter of April 1st, 2016?
13 A That's not my understanding. 13  Q No. Thisisthe--
14 Q And sowhy did that school qualify asa | 14 MR. DAVIS: It's page 7 up there.
15 controlling religious organization when none | 15 THE WITNESS: Oh, page 7. I'm sorry.
16 could be identified? 16 All right. | have found it.
17 MS. SNYDER: Objection. 17 MR. SOUTHWICK: There we go.
18 Mischaracterizes the testimony. 18 THE WITNESS: Top of the page. The
19 THE WITNESS: | -- at the moment, | -- | 19 paragraph reads asfollows: "Please note that
20 | can't answer your question. | may beableto | 20 thisletter should not be construed to grant
21 dosoalittlelater on, but I, at the moment, 21 exemption from the requirements of Title IX and
22 cannot. 22 theregulation other than as stated above. In
Page 159 Page 161
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[

1 theevent that OCR receives a complaint against 1 similar paragraph to the paragraph that you just
2 your institution, we are obligated to determine 2 read from Exhibit 6 regarding Bob Jones
3 initially whether the allegations fall within the 3 University.
4 exemption here granted. Also, inthe unlikely 4 However, this paragraph states: "Also,
5 event that a complainant alleges that the 5 inthe unlikely event that a complainant alleges
6 practicesfollowed by the institution are not 6 that the practices followed by the institution
7 based on the religious tenets identified in your 7 arenot based on the religious tenets of the
8 request, OCR isobligated to identify a 8 controlling organization, OCR is obligated to
9 controlling organization to contact to verify 9 contact the controlling organization to verify
10 thosetenets. If the organization provides an 10 thosetenets."
11 interpretation of tenets that has a different 11 Isthat an accurate reading there?
12 practical impact than that described by the 12 A That isan accurate reading.
13 ingtitution, or if the organization denies that 13 Q Allright. Do you noticethe
14 it controls the ingtitution, this exemption will 14 differencein thisletter compared to the Bob
15 berescinded." 15 Jones University letter?
16 MR. SOUTHWICK: Thank you. Andthat | 16 Specificaly, in this letter, Exhibit 7
17 wasreading from Exhibit 6 regarding 17 says OCR isobligated to contact the controlling
18 correspondence with Bob Jones University. 18 organization; whereas, in Exhibit 6, with respec
19 I'd like you to open Exhibit 7, which 19 to Bob Jones University, it saysthat OCRis
20 is correspondence between OCR and Union 20 obligated to identify a controlling organization
21 University. And I'd like you to start looking at 21 to contact.
22 page 10 of Exhibit 7, which should be a 22 Isthat an accurate reading of the
Page 162 Page 164
1 March 24th, 2015 letter from OCR to the president 1 document?
2 of Union University. Let me know when you've 2 A | -- beforel answer, let me have a
3 located that. 3 look at the document.
4 (Deposition Exhibit Number 7 4 Mr. Southwick, could you point out
5 was marked for identification.) 5 again what you're asking me about with regard to
6 THE WITNESS: Page 10. I'velocated 6 the differences between these paragraphs?
7 theexhibit. All right. | have located page 10 7 Q Sure. | wonder if I can highlight
8 of the exhibit. 8 here-- isthere ahighlight function? No.
9 BY MR. SOUTHWICK 9 Okay. All right. Well, the specific language --
10 Q Allright. And| don't need you to 10 A | --1 actudly seethe difference.
11 read everything, but just making sure we're on 11 Sorry for the delay, but | found it.
12 the same one, this starts with "Dear President 12 Q That'sal right.
13 Oliver" and March 24th, 20157 13 A TheUnion letter recites. "Also, in
14 A That'scorrect. It'sthe same one. 14 the unlikely event that a complainant alleges
15 Q Allright. And, you know, there'sa 15 that the practices followed by the institution
16 two-page letter, and this appears to be aletter 16 are not based on the religious tenets of the
17 from OCR granting Union -- granting Union 17 controlling organization, OCR is obligated to
18 University a assurance of religious exemption. 18 contact the controlling organization to verify
19 Isthat accurate? 19 thosetenets," which differs from the sentencein
20 A That isaccurate. 20 the Bob Jonesletter, which reads, "Also, in the
21 Q Allright. AndI'dliketo gotothe 21 unlikely event that a complainant alleges that
22 last full paragraph on page 11, whichisavery 22 the practices followed by the institution are not
Page 163 Page 165
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1 based on thereligious tenetsidentified in your 1 THE WITNESS: Y our question,
2 request, OCR is obligated to identify a 2 Mr. Southwick, is-- could you repeat that for
3 controlling organization to contact to verify 3 me, please? It doesn't appear that OCR has
4 those tenets." 4 identified another controlling -- a controlling
5 The difference being -- 5 organization elsewhere in the letter?
6 Q Sowhy is OCR using different language 6 BY MR. SOUTHWICK
7 with respect to these two educational 7 Q Yeah. In Exhibit 6, the June 17th,
8 ingtitutions? 8 2016 letter, the letter recites what Bob Jones
9 MS. SNYDER: Objection. Thisis 9 University hastold OCR about the university's
10 outsidethe scope. | believe we had atime limit 10 governance structure, but there's actually no
11 of September 1st, 2013 going forward onour -- on | 11 conclusion that a controlling organization exists
12 our agreement. This appearsto be aletter from 12 with respect to Bob Jones University; isn't
13 the '70sthat you're asking him to compare. So 13 that --
14 object to the scope of -- | believe you're 14 MS. SNYDER: Objection.
15 outside the topics. 15 BY MR. SOUTHWICK
16 And if you know the answer, you may 16 Q --fartosay?
17 respond in your personal capacity -- 17 MS. SNYDER: Objection. Misstates his
18 THE WITNESS: | do not -- 18 testimony and the letter.
19 MR. SOUTHWICK: Specifically -- 19 THE WITNESS: |sthere a question?
20 THE WITNESS: -- know the answer. 20 |-
21 MR. SOUTHWICK: Just to clarify the 21 MS. SNYDER: Uh-huh.
22 record, these are both from -- thisoneis 22
Page 166 Page 168
1 March 20 -- Exhibit 7 is March 24th, 2015, and 1 BY MR. SOUTHWICK
2 Exhibit 6 is June 17th, 2016. So they are within 2 Q Canyouidentify anywherein this
3 that time frame. 3 letter where OCR makes a conclusion that there is
4 BY MR. SOUTHWICK 4 acontrolling organization? Because the only
5 Q My questionto you, Mr. Wills, is: 5 thing | can seeisthe recitation of what Bob
6 Exhibit 6, would it -- the ordinary reading of 6 Jones University has said and then OCR's
7 that statement, OCR is obligated to identify a 7 conclusion that it would have to identify a
8 controlling organization, wouldn't that imply 8 controlling organization.
9 that OCR hasnot, in fact, identified a 9 A | agree
10 controlling organization? 10 MS. SNYDER: Objection.
11 A That may be onereading. That'sa 11 THE WITNESS: Oh, sorry.
12 possible reading of that sentence. | can't say 12 MS. SNYDER: It'sambiguous and
13 definitively whether that was the intention in 13 misstates the letter and his earlier testimony.
14 drafting the sentence in that particular way. 14 THE WITNESS: In my personal capacity
15 Q Looking at Exhibit 6, the letter where 15 reading the letter, | agree that there's no
16 it says OCR isobligated to identify a 16 reference -- no other reference -- there's no
17 controlling organization to contact, it doesn't 17 referencein the letter to areligious
18 appear that anywhere else in that letter that OCR 18 organization. There's no -- there's no naming of
19 doesidentify a controlling organization. 19 areligiousorganization. There's no reference
20 Isthat accurate? 20 to areligious organization elsewhere in the
21 MS. SNYDER: Objection. Misstates his 21 |etter.
22 testimony and the letter. 22
Page 167 Page 169
43 (Pages 166 - 169)
Veritext

WwWw.veritext.com



Case 6:21-cv-00474-AA  Document 133 Filed 11/01/21 Page 47 of 74
Randolph Wills 30(b)(6) - October 21, 2021

1 BY MR. SOUTHWICK 1 complaint. | haven't read any of theinterviews,
2 Q Orindeed a controlling organization? 2 if there have been interviews, or any further
3 A A controlling organization. Yes. 3 information that we have, which | would want to
4 MS. SNYDER: Objection. Misstates his 4 do before | would say definitively, yes, we would
5 testimony and the letter. 5 assert jurisdiction.
6 BY MR. SOUTHWICK 6 BY MR. SOUTHWICK
7 Q Mr. Wills, areyou familiar withany of | 7 Q Soareyou saying that it's the
8 theunderlying alegationsin the complaintsthai 8 Department's current position that an educational
9 areincluded in the chart that the Department 9 ingtitution can discriminate against someone
10 produced, which is Exhibit 2 for this deposition| 10 because they've entered into a same-sex marriage?
11 the chart that lists al the complaints? 11 A No, |l amnot -
12 Areyou familiar with the underlying 12 Q | thought your --
13 adllegations at all? 13 A --sayingthat.
14 A | am familiar broadly with the 14 Q -- earlier testimony was that people
15 allegations. | have not read all of the 15 are now being protected on the basis of sexual
16 complaints, and | could not recite for you what | 16 orientation and gender identity.
17 the specific allegations arein those complaints. | 17 A Right. But you're asking meto reach a
18 Q I'mgoing to ask you some guestions 18 conclusion about a hypothetical or a specific
19 about some of the allegationsin there. We 19 casewhich | don't have before me. But | am not
20 might -- we might go into detail on one or two, | 20 saying that it's the Department's position that
21 but | can-- | can tell you that certain of the 21 wewould not exercise jurisdiction under these
22 complaints allege discrimination on the basis of| 22 circumstances.
Page 170 Page 172
1 the student entering into a same-sex marriage. 1 Q Solet meask more specifically.
2 So my question to you is: Would OCR 2 In the context of a complaint that was
3 consider an allegation of discrimination based on 3 not involving religious exemption issues, so
4 asame-sex marriage to be within the subject 4 |let's say apublic university or a secular
5 matter jurisdiction of OCR? 5 private university where there's no religious
6 A Theallegation being that the 6 exemption issue, if astudent filed aTitle IX
7 individual was discriminated against, however 7 complaint with OCR that said the following: |
8 that was, by the institution because they entered 8 married a same sex partner, and as aresult of
9 into asame-sex marriage? 9 that, | was expelled from the institution, my
10 Q Correct. 10 questiontoyouis. Would OCR have subject
11 A Agan, | don't -- 11 matter jurisdiction over that type of an
12 MS. SNYDER: I'm going to object based 12 allegation?
13 on -- | believe that's outside the topics. 13 MS. SNYDER: Objection. Speculation.
14 And if you know the answer, you can 14 It dsoisoutside the topicsin the 30(b)(6)
15 answer in your persona capacity. 15 notice.
16 THE WITNESS: Weéll, in my personal 16 Y ou can answer in your personal
17 capacity -- but, again, thisis -- thisisa 17 capacity if you know.
18 process. These are fact-specific situations. | 18 THE WITNESS: In my personal capacity,
19 don't want to assert jurisdiction when I've not 19 | would say that we would assert jurisdiction, in
20 examined all the facts and how the case has been 20 my personal capacity.
21 presented. It ispossiblethat OCR would assert 21 But | do want to note again that |
22 jurisdiction there, but | haven't read the 22 am-- | don't wish to speculate, but | would --
Page 171 Page 173
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1 inmy persond capacity, | would say, yes, we 1 discrimination based on sexual orientation and
2 would assert jurisdiction over that claim 2 gender identity. Andwhat I'm trying to find out
3 under -- based on -- discrimination based on sex 3 iswhat does OCR generally consider to be
4 under our current interpretation of Bosworth 4 unlawful discrimination based on sexual
5 [sic], yes. 5 orientation or gender identity such that it would
6 BY MR. SOUTHWICK 6 have subject matter jurisdiction, aside from
7 Q Andwould the same also be true with 7 issues of religious exemption or timeliness.
8 respect to a student who was denied housing -- a 8 So maybe | could answer -- ask it this
9 transgender student who was denied housing 9 way: What kind of protections does the Office of
10 consistent with their gender identity? 10 Civil Rights offer to LGBTQ students regarding
11 MS. SNYDER: Objection. | believeyou 11 their Title IX rights? What kinds of things are
12 are beyond the topics in the 30(b)(6) notice and 12 protected? Doesit include housing? Doesit
13 are asking a speculative question. 13 include the right to marriage? What kinds of
14 Y ou can answer in your personal 14 things are protected?
15 capacity if you know. 15 MS. SNYDER: Okay. Objection.
16 THE WITNESS: In my personal capacity, 16 Compound question. Ambiguous. Speculation.
17 my answer isyes, we would assert jurisdiction. 17 You'reaso outside the topicsin the 30(b)(6)
18 BY MR. SOUTHWICK 18 notice.
19 Q Andif astudent filed aTitleIX 19 Y ou can answer that question in your
20 complaint with OCR saying that their public or 20 personal capacity if you know.
21 secular private college denied the student a 21 THE WITNESS: In my personal capacity,
22 right to start an LGBTQ student group or aclub, 22 this-- thisisa-- what you laid out in your
Page 174 Page 176
1 would OCR have subject matter jurisdiction over 1 question, the areasthat you laid out, isa
2 that type of acomplaint? 2 fairly new consideration for OCR. | can tell you
3 MS. SNYDER: Again, objection. 3 that OCRisinterested in interpreting its
4 Speculation. Also outside the topicsin the 4 jurisdiction over SOGI, sexual orientation gender
5 30(b)(6) notice. 5 identity complaints, broadly and is committed to
6 Y ou can answer in your personal 6 doing so.
7 capacity if you know. 7 | refrain here from giving you
8 THE WITNESS: In -- only in my personal 8 adefinitive answer in every single hypothetica
9 capacity, what my recommendation would be, we 9 you raise because, again, | don't have afull set
10 would -- wewould look carefully at that case, as 10 of facts before me, but | am very comfortable
11 wewould at al these, but about the formation of 11 asserting that the -- that OCR is currently
12 aclub, I would recommend assertion of 12 interpreting itsjurisdiction with regard to sex,
13 jurisdiction. So wed certainly be -- 13 sexual orientation, gender identity, broadly and
14 BY MR. SOUTHWICK 14 fairly.
15 Q Sol know -- I know your counsel has 15 BY MR. SOUTHWICK
16 been talking about personal capacity. | would 16 Q Whenlooking at the purpose of the
17 liketo know in your representative capacity -- 17 Office of Civil Rights, would you agree that a
18 and maybel can ask it thisway. What I'm trying 18 purpose of the Office of Civil Rightsisto
19 to understand -- and the reason -- the reason I'm 19 prevent sex discrimination in educational
20 asking thisis because, you know, we have a 20 institutionsthat receive federal financial
21 variety of complaints that have been filed, and 21 assistance?
22 they have avariety of alegations of 22 MS. SNYDER: Objection. Outsidethe
Page 175 Page 177
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scope of the 30(b)(6) notice.

Y ou can answer the question in your
personal capacity if you know.

THE WITNESS: | agree with that, yes.
BY MR. SOUTHWICK

Q Andwould you agree that the religious
exemption to Title I X restricts the Office of
Civil Rights' ability to prevent discrimination
at certain educational institutions that receive
federa financial assistance and claim a
religious exemption?

MS. SNYDER: Objection. That's outside
the topics in the 30(b)(6) notice. If -- and
outside the scope. If you -- if you know, you
can answer in your personal capacity.

THE WITNESS: | agree that sending an
assurance that a religious exemption exists under
certain circumstances can -- I'm sorry. Rephrase
the end of your question.

BY MR. SOUTHWICK
Q It canrestrict the ability of OCR to

prevent sex discrimination at certain educational
Page 178
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A I've pulled the exhibit up.
Q Allright. Looking at Exhibit 8, have
you seen this document before?
A | have not read this document before.
Q I don't need you to read it out loud,
but I'd like you to take a moment to familiarize
yourself with the document. And then just let me
know when you've had a chance to do so.
A I've perused the document.
Q Did somebody have their hand up, or is
that -- did | accidently do that?
A Oh, did | hit something?
VIDEO TECHNICIAN: It lookslike Mr.
Wills accidently did that.
THE WITNESS: Sorry.
MR. SOUTHWICK: Okay. | just wondered
if counsel or someone had a question.
BY MR. SOUTHWICK
Q Allright. Thank you, Mr. Wills. This
is Exhibit 8, and I'm going to look at page 2.
And page 2 appears to be a start of aletter from

the assistant secretary dated April 6th, 2021, is
Page 180
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institutions.
A Yes asa--

MS. SNYDER: Again, objection. Outside
the scope of the 30(b)(6) notice.

If -- you can answer in your personal
capacity if you know.

THE WITNESS: | agreethat in certain
circumstances, it can restrict the ability of OCR
to address discrimination at a recipient
institution.

MR. SOUTHWICK: Sorry. Bear with me.
I'm trying to pull up another exhibit here. All
right. I'm marking what | will introduce as
Exhibit 8. Y ou can probably refresh your screen
now. Exhibit 8 isaletter to students,
educators, and other stakeholders regarding
Executive Order 14021.

(Deposition Exhibit Number 8

was marked for identification.)

BY MR. SOUTHWICK
Q Mr. Wills, let me know when you've had

achance to pull that exhibit up.
Page 179
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that accurate?

A That's correct.

Q And then the second paragraph starts,
"Y et sex discrimination, including sexual
harassment, which encompasses sexual violence,
continues to threaten equal access for students
of al ages.”

Would you agree with the assistant
secretary's statement?

MS. SNYDER: Objection. Outsidethe
topicsin the 30(b)(6) notice.

Y ou can answer in your personal
capacity if you know.

THE WITNESS: | strongly agree with the
acting assistant secretary's statement you just
read.

BY MR. SOUTHWICK

Q And then how about the second one?
"Experiencing sex discrimination in any form can
derail a student's opportunity to learn,
participate, and thrive in and outside of the

classroom, including in extracurricular
Page 181
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1 activities and other educational settings." 1 But it isnot aninternal guidance
2 MS. SNYDER: Again -- 2 document that lays out specifics on how you
3 BY MR. SOUTHWICK 3 analyzejurisdiction in certain circumstances or
4 Q Do you agree with that statement from 4 what are the next steps you should take in an
5 the assistant secretary? 5 investigation of acase that asserts aviolation
6 MS. SNYDER: Again, objection. Outside 6 of law under one of these circumstances.
7 thetopicson the -- the scope of the topicsin 7 MR. SOUTHWICK: I'm going to introduce
8 the 30(b)(6). 8 another exhibit. It will be marked as Exhibit 9.
9 Y ou can answer in your personal 9 Givemeasecond. All righty. Okay. Exhibit9
10 capacity if you know. 10 should be uploading. It'salittle bit longer --
11 THE WITNESS: | agree with that 11 alittle bit bigger of afile. There, it should
12 statement. 12 be up right now.
13 BY MR. SOUTHWICK 13 (Deposition Exhibit Number 9
14 Q Sol'dlikeyouto answerin--I'd 14 was marked for identification.)
15 also like your response on -- this | etter was 15 BY MR. SOUTHWICK
16 included on the Department of Education'swebsite | 16 Q While people areloadingit, | can
17 aong with abunch of other resources regarding 17 describe Exhibit 9. Itisadocument entitled
18 LGBT students. 18 "Questions and Answers on the Title IX
19 And my question to you about this 19 Regulations on Sexua Harassment," dated
20 letter is: Isthisletter used as guidance for 20 July 2021.
21 the Office of Civil Rightsin making 21 Mr. Wills, can you just let me know
22 determinationsregarding Title IX complaintsthat | 22 when you've had a chance to pull that up?
Page 182 Page 184
1 arereviewed by the office? 1 A I've-- I've pulled up the document.
2 MS. SNYDER: Objection. Outsidethe 2 Q Allright. Sothelast exhibit we
3 scope of the 30(b)(6) notice. 3 looked at was a letter from the assistant
4 Y ou can answer in your personal 4 secretary where -- and you described it as, you
5 capacity if you know. 5 know, stating some of the principles, but not an
6 THE WITNESS: Thisisnot aninternal 6 internal guidance.
7 guidance document. It's adocument -- a 7 IsthisQ and A -- what kind of a
8 statement of principle and a statement of 8 documentisthisQ and A? Isthisinternal
9 approach that is generally -- that's circulated 9 guidance, external guidance?
10 tothe-- to the public generally, to recipients, 10 A Thisis-- thisisexterna guidance.
11 to complainants, advocacy groups, parents, to 11 Thisisguidance that's available to any member
12 anyone who might have occasion to read it. 12 of the public. And it'sacompilation of
13 It's not an internal guidance document, 13 questions that the Department -- that OCR has
14 but it states a principle and a direction that 14 received from many members of the public with
15 the Department istaking that will certainly 15 regardtothe Title IX regulations on sexual
16 influence -- it doesn't go into specifics about 16 harassment.
17 how we investigate cases or what stepswetaketo | 17 Q Solet'ssee. If youlook downinthe
18 analyze evidence or any such thing, but it states 18 table of contents, the last section or chapter
19 adirection and principlesthat -- that -- to 19 heading is XVII, religious exemptions, and that
20 which OCR is committed, and that, of course, isa | 20 takesyou down to page 32. | think if you click
21 broad principle guidance for our movement forward | 21 onit, it will auto take you there. And I'm --
22 ininvestigating cases. 22 |'d like to ask you some questions about this.
Page 183 Page 185
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1 Solet me know when you're -- whenyou'reat | 1 aso get anumber of questions that come to us
2 religious exemptions. 2 directly from -- from recipients, from
3 A | amonthat page, 17, religious 3 complainants, from advocacy groupsinto our --
4 exemptions. 4 what's called our open center.
5 Q Great. 5 So | don't know that all of the
6 MS. SNYDER: I'm sorry, Counsel. What 6 questions here were questions that were raised
7 page? 7 during hearings, their hearing, although they
8 MR. SOUTHWICK: It'spage 32. It's 8 might have been. But they may also have included
9 page 42 if you'relooking at the Exhibit Share | 9 questionsthat we receive, aswe do very
10 numbers, but if you're looking at the number on| 10 frequently now through our open center, and then
11 the document itself, it's page 32 of the 11 forwarded for aresponse.
12 document. Questions 66 and 67. 12 So | don't know the source exactly of
13 BY MR. SOUTHWICK 13 all the questions, but | have afairly good idea
14 Q AndI'll just ask you, Mr. Wills: Did 14 where they might be coming from.
15 you -- did you review this -- this section of the | 15 BY MR. SOUTHWICK
16 document in advance of your deposition today? 16  Q And do you have a sense of where the
17 A | did not review this particular 17 requests regarding these two questions were
18 section or this-- | did not review this 18 coming from?
19 document. I've seen the document before. I've| 19 A | donot.
20 read parts of it, read parts of it. | did not 20 Q [I'dliketolook at the third paragraph
21 review thissection at al, so | certainly have 21 of the answer for 66, which states: "The 2020
22 not done so in preparation for today's 22 amendments state that a school is not required to
Page 186 Page 188
1 deposition. 1 seek awritten assurance of itsreligious
2 Q Allright. If youwouldn't mind taking 2 exemption under Title IX before claiming the
3 amoment just to review the question and answer 3 exemption, and the regulations state that a
4 for 66 and 67, and then let me know when you've 4 school can invoke areligious exemption after OCR
5 had achance to review those. 5 hasreceived acomplaint regarding the school."
6 A | havereviewed the response to 6 Isthis description consistent with
7 every -- both questions and the responses to 7 your understanding of OCR's current policy and
8 them. 8 practice on thisissue?
9 Q Il'dliketo ask you about -- well, 9 A Yesitis
10 first of al, earlier you said that the -- this 10 Q Given the standard, a student could
11 document was created and -- did you say in 11 attend an educational institution not knowing
12 responseto -- was it questions from the public, 12 whether or not their rights under Title IX will
13 orwasit in response to some kind of public 13 be ableto be protected by OCR; isthat accurate?
14 hearing or comment, or why was this overall 14 MS. SNYDER: Objection. Outsidethe
15 document created? 15 scope of the 30(b)(6) notice, and, additionally,
16 A l-- 16 it's speculative and ambiguous.
17 MS. SNYDER: Objection. Compound. 17 Y ou can answer in your personal
18 THE WITNESS: | can't say with 18 capacity if you know.
19 specificity. It was-- it was created, | know, 19 THE WITNESS: In my personal capacity,
20 inresponse to comments and questions. 20 | believe that that could be the case, that a
21 Where those -- the source of those or 21 student could attend an institution not knowing
22 whether it was as aresult of a hearing or -- we 22 whether that institution had an assurance of a
Page 187 Page 189
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religious exemption.
BY MR. SOUTHWICK

Q IsOCR concerned about the consumer
protection aspect of not providing notice to
students?

MS. SNYDER: Objection. Outsidethe
topicsin the 30(b)(6) notice.

If you know, you can answer in your
personal capacity.

THE WITNESS: | don't know the answer
to that question.

BY MR. SOUTHWICK

Q OCR has not even considered the
transparency, notice, consumer protection issues
regarding schools that it funds with federal
financial assistance -- it hasn't had any concern
with those issues?

MS. SNYDER: Objection. Outsidethe
scope of -- of the 30(b)(6) notice. It's,
additionally, an ambiguous question.

Y ou can answer in your personal

capacity if you know.
Page 190
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always file a complaint with OCR.

Q So students may alwaysfile a
complaint. However, that complaint may be
dismissed based on the assertion of areligious
exemption or an assurance of religious exemption;
isthat right?

A It may be dismissed only if the
assurance of -- if the religious exemption that
the assistant secretary assured covers the
specific allegations of the complaint.

It certainly wouldn't be dismissed
simply on the strength of the assertion of -- of
areligious exemption. It would only be assured
on the assurance of one and only if that one or
those exemptions were -- actually addressed what
was alleged in the complaint.

Q | 'wanttogiveyouan example. It'sa
specific example from one of our plaintiffs, and
thisrelatesto Union University. We looked at
that correspondence about Union University
earlier. They have areligious exemption

assurance.
Page 192

1 THE WITNESS: | don't personally know 1 This student's name is Alex Duron.

2 whether OCR has any concern related to what you 2 Heslisted in Exhibit 2. And hewas-- his

3 justsaid. | am tempted to speculate. | won't. 3 admission to anursing program at Union

4 But OCR is deeply committed to the protection of 4 University was rescinded after the university

5 4l studentsin educational environments, deeply 5 discovered that he had a same-sex partner.

6 committed to that, and that in conjunction with 6 Alex -- Alex describes being devastated

7 what | said earlier about our approach to sexual 7 by having his admission rescinded because of his

8 orientation should suggest to you something about 8 sexual orientation, and having gone to look on

9 OCR. 9 OCR'swebsite and found that Union had a
10 But | am not -- in this capacity, | am 10 religious exemption, and Alex describes that as
11 speaking on my own behalf, but | just remindyou | 11 having discouraged him from even trying to file
12 of what I've said earlier and also what | just 12 anything with OCR.
13 said about OCR's commitment to ensuring that all 13 Would you agree that -- that when an
14 students have a safe educational environment. 14 assurance of religious exemption ison file that
15 BY MR. SOUTHWICK 15 that can have a chilling effect on whether or not
16 Q InQuestion 67, it asks whether a 16 students at thoseinstitutions will even filea
17 student is allowed to file a complaint with OCR 17 TitleIX complaint with OCR?
18 against a school that has obtained an assurance 18 MS. SNYDER: Objection. The question
19 of areligious exemption from OCR, and the answer | 19 callsfor speculation. It's also outside the
20 isyes. 20 scope of the 30(b)(6) topics.
21 Isthat accurate? 21 If you know, you can answer in your
22 A Yes, that's correct. Students may 22 persona capacity.

Page 191 Page 193
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1 THE WITNESS: Wdll, | don't know, 1 outside the 30(b)(6) topic -- topics and outside
2 because | don't know the mind of -- of students 2 thescope. It'salso speculative.
3 who might realize that there's an exemption and 3 If -- if you know, you can answer in
4 what they would do. 4 your personal capacity.
5 So | -- | wouldn't speculate as to what 5 THE WITNESS: | would reiterate and
6 conclusion they may -- they might draw about an 6 answer -- liken to the one|l just gave. You
7 institution if they discover that it has a 7 know, | don't want to speculate asto what a
8 religious exemption. | would be uncomfortable, 8 student's response would be to learning that
9 and it would probably be unfair to do that. | 9 there'sareligious exemption or whether that is
10 can't speak on behalf of students and what they 10 abarrier to that particular student's filing a
11 might feel upon learning such athing. 11 complaint.
12 BY MR. SOUTHWICK 12 BY MR. SOUTHWICK
13 Q HasOCR considered the impact that its 13 Q Wetalked earlier that, you know,
14 religious exemption letters have on LGBT students | 14 OCR's-- or one of OCR's purposesis to protect
15 atinstitutions that have these religious 15 students from sex discrimination.
16 exemptionson file? 16 Would you agree that, in general,
17 MS. SNYDER: Again, objection. Outside 17 the -- the enforcement mechanism or the
18 the 30(b)(6) topics. You can answer in your 18 enforcement activities of OCR are one of the
19 personal capacity if you know. 19 primary ways that OCR can protect students from
20 THE WITNESS: | do not know in my 20 sex discrimination?
21 personal capacity whether -- whether OCR has 21 A Yes. | -- 1 strongly agree with that
22 given consideration to that impact. But | would 22 statement.
Page 194 Page 196
1 reiterate my earlier answer about OCR's concerns, 1 Q Andwould you agree that OCR's
2 and, you know, you can draw any inference you 2 complaint process empowers students to assert
3 likefrom that. 3 their Title IX rights?
4 But | personally do not know whether, 4 MS. SNYDER: Objection. Outsidethe
5 you know, somebody at a high level or the 5 scope of the 30(b)(6) topic and speculative.
6 assistant secretary has said to me, yes, we're -- 6 If you know, you can answer in your
7 we'reinterested in this, we're looking at it. | 7 persona capacity.
8 don't know everything that the assistant 8 THE WITNESS: In my personal capacity,
9 secretary and the people in program legal group 9 | agreethat it does empower students to assert
10 areassessing or all of their conversations. I'm 10 their rights, students and other individuals to
11 not -- that's not part of what I'm attached to in 11 assert their rights.
12 the--in OCR. 12 BY MR. SOUTHWICK
13 So | can't say that -- that they are, 13 Q Allright. I'd like to ask you some
14 but | certainly cannot say that they are not 14 questions again going back to the subject matter

N NN R B R
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concerned.
BY MR. SOUTHWICK

Q Would you agree that the religious
exemption to Title X presents an additional
roadblock for some students who are attempting to
get protections from OCR for the discrimination
they experience?

MS. SNYDER: Again, objection. That's
Page 195
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jurisdiction of OCR and -- and, again, I'm trying
to understand that fully with respect to how that
would apply to the Title IX complaints of the
plaintiffs that are included on Exhibit 2.

My understanding is that OCR can
investigate claims from students regarding
discrimination and that the discrimination could

be discriminatory policies at the ingtitution, as
Page 197
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1 well as specific acts of discrimination at the 1 directed investigation.
2 ingtitution. Isthat accurate? 2 So, yes. Not exclusively, but, yes,
3 A Thatisaccurate. 3 they would be elements that we would consider.
4 Q Andwhenlooking at -- strike that. 4 Q Hasthe Office of Civil Rights --
5 Is OCR aware of the -- beyond the Title 5 strike that.
6 1X complaintsthat have been identified in 6 Based on numerous media accounts within
7 Exhibit 2, has OCR been made aware of sexual 7 thelast year and in years prior, there appears
8 orientation or gender identity discrimination 8 to bewidespread LGBTQ discrimination at hundreds
9 occurring at religiously affiliated educational 9 of educational institutions that receive federal
10 institutionsthat are subject to its personal 10 financial assistance.
11 jurisdiction? 11 IsOCR generally aware of those
12 MS. SNYDER: Objection. Outsidethe 12 reports?
13 topics-- outside the scope of the topics for the 13 MS. SNYDER: Objection. Outsidethe
14 30(b)(6) deposition. 14 scope of the 30(b)(6) notice or -- excuse me --
15 If you know, you can answer in your 15 outside the scope of the topicsin the 30(b)(6)
16 personal capacity. 16 notice. If you know inyour personal capacity,
17 THE WITNESS: | don't know for afact, 17 you can answer.
18 but -- that would be speculation, but | would -- 18 THE WITNESS:. Yes. Generaly, OCRis
19 | will venture speculation here. That may have 19 aware of reports of -- of discrimination of any
20 beenraised in the -- the hearings, the Title IX 20 sort and certainly discrimination against LGBTQ+
21 hearings. They were quite lengthy. We received 21 students. Yes.
22 alot of feedback. | can't quantify it for you. 22
Page 198 Page 200
1 That was -- those hearings were handled by our 1 BY MR. SOUTHWICK
2 program legal group and certainly the assistant 2 Q Sowhy isn't OCR doing anything about
3 secretary. 3 it?
4 But it seems reasonable to me that 4 MS. SNYDER: Objection. Outsidethe
5 feedback was received from the LGBTQ+ community 5 scope of the topicsin the 30(b)(6) notice and
6 under those circumstances. And | have not yet 6 similarly makes -- misstates prior testimony.
7 read transcripts of al of that. They're quite 7 If -- if you know, you can answer in
8 lengthy. 8 your personal capacity.
9 BY MR. SOUTHWICK 9 THE WITNESS: Wéll, in my personal
10  Q You stated earlier that adirected 10 capacity, | disagree with the statement that
11 investigation or a compliance review could be 11 OCR'sdoing -- isn't doing anything about it.
12 opened in response to news reports or advocacy 12 OCR -- we've just looked at some
13 groups bringing issues to OCR's attention; is 13 documents today that are very public-facing
14 that correct? 14 documents that are signaling to many communities,
15 A Those-- those -- that -- those are two 15 including the LGBTQ+ community, that OCR is
16 elements that we would consider in determining 16 welcoming -- at least they're coming in and
17 whether to open a directed investigation or a 17 filing complaints. We've done alot of outreach.
18 compliance review. There are further 18 We had awonderful video for LGBTQ+ students thal
19 considerations for compliance reviews. But for 19 the acting assistant secretary and general
20 directed investigations, those are two triggers, 20 counsel and | believe an acting from HHS made.
21 if you will, that we would consider in 21 We are sending -- as part of what we're
22 determining whether it's appropriate to open a 22 doing, we are sending very different messages to
Page 199 Page 201
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those communities now. Thisis, asyou know, a 1
relatively new administration. We just yesterday 2
had a new assistant secretary confirmed. There 3
will be movement. There already has been 4
movement. As| said before, OCR is deeply 5
committed, particularly in this administration, 6
to equity and ensuring that all students have 7
equal access to an education, to aquality 8
education. 9

We have made very deliberate strides 10
and announcements to the LGBTQ+ community about, 11
yes, we are open, yes, please come to us, yes, we 12
will -- we will address complaints that you bring 13
to us, but please do bring them. 14

So that's, in my opinion, speaking in 15
my personal capacity here, avery important step, 16

very important statements to have made to
communities. That word isout. The doorsare

17
18

BY MR. SOUTHWICK
Q Waéll, you would agree, though, that
thereis a pretty big asterisk for students who
are at religious educational institutions that
are claiming areligious exemption to
discriminate against LGBTQ students because there
has to be a caveat in al that messaging for
those students; isn't that accurate?

MS. SNYDER: Objection. Outsidethe
topicsin the 30(b)(6) notice. Similarly,
ambiguous question.

If -- you can answer in your personal
capacity if you know.

THE WITNESS: | don't know if it'sa
big asterisk, but we've certainly just reviewed
that in -- inthe Q& A, in the July 2021 Q& A, and
the last 66 and 67 are questions that address
that issue for students who are at religious

19 open. And so | think we have taken steps. | 19 institutions who may request assurances of
20 think we've taken some very important steps. 20 religious exemption or have assurance of
21 There are more steps to be taken. I'm 21 religious exemptions.
22 not going to speculate here has to what those 22
Page 202 Page 204
1 stepswould be. That's not my role. And | don't 1 BY MR. SOUTHWICK
2 know what they are, but | -- | do know that given 2 Q Sothere are -- there are more than 200
3 the start we've made and the direction we're 3 educational institutions that receive federa
4 moving in, there will be steps. 4 financia assistance that explicitly discriminate
5 BY MR. SOUTHWICK 5 against LGBTQ studentsin both policy and
6 Q And those advances, you know, they 6 practice. They validly do.
7 apply without cavesat for studentswho are at a 7 Can you see how for LGBTQ students at
8 publicinstitution or at a secular private 8 thoseinstitutions, they might view themselves as
9 educationa institution. Would you agree? 9 standing at OCR's door knocking, knocking,
10 A All students -- 10 knocking, and feeling a sense of betrayal when
11 MS. SNYDER: Objection. 11 the doorsthat are open for students at secular
12 THE WITNESS: Oh, I'm sorry. 12 institutions or public institutions get closed on
13 MS. SNYDER: Objection. You're outside 13 them?
14 the scope of the 30(b)(6) notice. 14 MS. SNYDER: Objection. Outsidethe
15 Y ou can answer in your personal 15 topicsin the 30(b)(6) notice -- or outside the
16 capacity if you know. 16 scope of the topicsin the 30(b)(6) notice.
17 THE WITNESS: In my personal capacity, 17 Additionally, speculative and argumentative.
18 those are made without distinction between 18 If -- you can answer in your personal
19 students at public or private institutions. 19 capacity if you are able.
20 They're made available -- the message is for all 20 THE WITNESS: Asl'vesaidin response
21 students. 21 to previous-- similar previous questions, I'm
22 22 not going to speculate on how students feel or

Page 203
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1 what their thinking is about OCR. 1 exercisetheright to read and sign. | just
2 It would -- it islikely that whatever 2 wanted to make sure | got it on the record and
3 frustration or however students felt, however 3 didn't forget. Thank you.
4 LGBTQ students felt about this particular aspect 4 MR. SOUTHWICK: No problem.
5 of TitleIX religious exemptions piece was shared 5 BY MR. SOUTHWICK
6 during the course of the recent hearings that we 6 Q Mr. Wills, I'd like to go back to the
7 had on the proposed new Title IX regulations. | 7 OCR Processing Manual alittle bit. Let's see
8 would hope so. But | am not going to speculate 8 here. I've got to remember which number that one
9 and say, yes, I'm sure that's how they fed or, 9 is.
10 no, I'm sure that's -- or I'm sure they don't 10 A Three.
11 feel that way. 11 Q Three. Thank you. All right.
12 MR. SOUTHWICK: All right. Why don't 12 Mr. Wills, it's my understanding that
13 wetake alittle ten-minute break here. 13 anyone canredly fileaTitle X complaint with
14 THE WITNESS: Sure. 14 OCR. You don't have to be a current student or
15 MS. SNYDER: Paul, do you have a sense 15 even necessarily directly connected to the
16 of kind of where you are asfar astiming? 16 institution in order to file acomplaint; is that
17 MR. SOUTHWICK: We talked about -- 17 correct?
18 yeah. Wewon't be going past 6:30 your time. 18 A Thatiscorrect.
19 Do the intervenors plan on asking any 19 Q Butif youregoingtofilea
20 questions, or no? Wedidn't really discuss that. 20 complaint, then you need to file it on behalf of
21 MR. SCHAERR: Yes, | -- | think wed 21 someone or on behalf of agroup; isthat correct?
22 liketo ask just avery few questions. 22 A That's correct.
Page 206 Page 208
1 MS. SNYDER: I'm sure|I'm going to have 1 Q Soinasituation where -- looking at
2 some follow-up, too, so just for your 2 some of the Title IX complaints that we've got in
3 information. 3 our Exhibit 2, some of those were filed by alumni
4 MR. SOUTHWICK: Okay. Yeah. | think, 4 of some of these educational institutions, and
5 you know, I'll -- yeah, | think | will go another 5 whilethey experienced some discrimination
6 hour or so, and then we can probably turn it over 6 themselves, some of that was awhile ago. But
7 totherest of you. 7 their complaints also complain about the current
8 MS. SNYDER: Thank you for the update. 8 poaliciesat some of these educationa
9 MR. SOUTHWICK: Okay. 9 ingtitutions and the impact that those policies
10 VIDEO TECHNICIAN: Isitokay togooff |10 have onthe LGBTQ+ students at those schools.
11 therecord at thistime? 11 So my questionto you is: Isit within
12 MR. SOUTHWICK: Yes, please. 12 the subject matter jurisdiction of OCR to
13 VIDEO TECHNICIAN: We are going off the| 13 evauate a complaint when someone like an alum
14 record at 3:26. 14 submitsaTitle IX complaint on behalf of agroup
15 (Recess 3:26 p.m. to 3:50 p.m.) 15 of current students who are part of a
16 VIDEO TECHNICIAN: Weareback onthe | 16 historically marginalized group?
17 record. Thetimeis3:50. Please proceed. 17 MS. SNYDER: Objection. Outsidethe
18 MS. SNYDER: Paul, may | -- may | 18 scope of the 30(b)(6) topics and potentially
19 quickly say something so as not to forget? We 19 speculative. You -- you -- and you can answer in
20 aregoingto -- 20 your persona --
21 MR. SOUTHWICK: Sure. 21 THE WITNESS: Please repeat --
22 MS. SNYDER: Thewitnessisgoing to 22 MS. SNYDER: -- capacity if you can.
Page 207 Page 209
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1 THE WITNESS: Please repeat the 1 Q That'scorrect. Yeah. And it should
2 question. | got a statement out of that, but | 2 beaone-pager that's got three columns,
3 didn't hear the question. 3 recipient, assurance of religious exemption
4 BY MR. SOUTHWICK 4 |etter, and plaintiff.
5 Q Sure. My questionis: Will OCR accept 5 Do you see that?
6 acomplaint, Title IX complaint, that alleges 6 A | seethat.
7 sexual orientation discrimination under Title IX, 7 Q Allright. Sowe were just presented
8 but not against the complainant themselves, but 8 with this document today. |sthisadocument
9 against agroup of LGBTQ+ students at a 9 that you reviewed in preparation for your
10 particular educational institution? 10 deposition?
11 Isthat acomplaint that OCR would 11 A Yes itis.
12 accept, or would it reject that type of a 12 Q And can you tell me what this document
13 complaint? 13 is?
14 MS. SNYDER: Objection. Outside the 14 A Thisdocument isalisting of recipient
15 topics -- the scope of the topics in the 30(b)(6) 15 ingtitutions, and it contains -- | didn't count
16 deposition. It's also potentially speculative 16 however many there are there, but alisting of
17 and ambiguous. 17 recipient institutions.
18 And you can answer in your personal 18 It also indicates whether that
19 capacity if you can. 19 particular recipient institution has an assurance
20 THE WITNESS: | understand. First 20 of religious exemption letter. And it also names
21 observationis, we don't use the verbs accept and 21 the plaintiff associated with that particular
22 rejectin OCR. They're not -- those are not 22 ingtitution or the --
Page 210 Page 212
1 verbsthat we usein our practice. 1 Q And--
2 The complaint that you just described 2 A - plaintiffs.
3 or any complaints similar to what you just 3 Q Andwhat isthe purpose of this
4 described can befiled with OCR. Weusetheterm | 4 document?
5 filed. They certainly can befiled. 5 MS. SNYDER: Objection. Vague.
6 They will be evaluated, as are all 6 Ambiguous.
7 complaints, and a determination will be made asa 7 THE WITNESS: I'm not going to
8 result of the evaluation as to whether we should 8 speculate as to the purpose of the document that
9 go forward and open the complaint for 9 | wasn't part of drafting, but | take from the
10 investigation or whether the complaint should be 10 reading of the document on its face that it --
11 dismissed. But they can certainly be filed. 11 what it tellsmeisthat, for example, Baylor
12 BY MR. SOUTHWICK 12 University has -- on record, thereis arecord of
13 Q Allright. | want to ask aquestion 13 Baylor having received an assurance of religious
14 about a document that was produced to usthis 14 exemption letter.
15 morning. We're trying to get it uploaded on 15 And -- and thisis an inference on my
16 Exhibit Share, but struggling here with that. 16 part, but the listing of the plaintiffs,
17 It'spart of topic 2.2 PDF. The Bates number | 17 Tidwell-Davis, Picker and Penales, suggeststo me
18 cangiveyouis ED2.000241. And on the table of 18 that they may also be complainantsin an
19 contents, it'stopic 2K, school list. We're 19 administrative proceeding, an administrative
20 trying to get it on Exhibit Share, but if you've 20 complaint before OCR.
21 gotitin paper, you can start -- 21 BY MR. SOUTHWICK
22 A ED2.000241. Yes. 22 Q Do you know if this document is being
Page 211 Page 213
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used to guide any of the OCR staff who are
evaluating the complaints that are part of
Exhibit 2?

A 1 do not know that.

Q And then referring back to our
discussion earlier today, would it be fair to say
that if one of the plaintiffs listed on this --
oh, sorry. Let me stop. We have uploaded now as
Exhibit 12 this document in Exhibit Share,
introducing it as Exhibit 12.

(Deposition Exhibit Number 12

was marked for identification.)

BY MR. SOUTHWICK

Q Solguessl'll just start with the
first one there, the Azusa Pacific University.
No exemption assurance letter. Plaintiff is
Jonathan Jones.

So assuming Jonathan Jones otherwise
stated a Title IX complaint that was timely and
within the subject matter jurisdiction of OCR, my
understanding based on our earlier conversations

isthat because Azusa Pacific University does not
Page 214
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today. If thereisthat level of awareness, then
that is-- then what you described is accurate.

Q Allright. I uploaded in -- | uploaded
into the marked exhibits Nos. 10 and 11. We can
go ahead and open up Exhibit 10 first. I'll --

(Deposition Exhibit Number 10

was marked for identification.)

THE WITNESS: I've opened it.
BY MR. SOUTHWICK

Q Okay. I'll represent to you that
Exhibit 10 is adocument from Baylor University.
It says student policies and procedures, and it
provides a statement on human sexuality.

I'd ask: Canyou read the first
paragraph there?

A Yes

"Baylor University welcomes all
students into a safe and supportive environment
in which to discuss and learn about a variety of
issues, including those of human sexuality. The
University affirms the biblical understanding of

sexuality asagift from God. Christian churches
Page 216
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have an assurance of religious exemption letter,
OCR would open up an investigation and then allow
Azusa Pacific University the opportunity to

assert areligious exemption before having to
comply with other aspects of the investigation;
isthat correct?

A Thatiscorrect, yes.

Q However, looking at the second one,
which is Baylor University, because Baylor
University already has an assurance of religious
exemption letter, OCR -- to the extent it had to
get there, OCR would review that assurance of
religious exemption letter, and the complaint
could be dismissed right then and there without
opening up an investigation if OCR determines
that the complaint comes within the assurance
letter. Isthat accurate?

A That isaccurate to the extent that the
investigative staff in the regional office was
aware that this was an institution that had in
its possession an assurance of religious

exemption, which iswhat | described earlier
Page 215
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across the ages and around the world have
affirmed purity in singleness and fidelity in
marriage between a man and awoman as the
biblical norm. Temptationsto deviate from this
norm include both heterosexual sex outside of
marriage and homosexual behavior. Itisthus
expected that Baylor students will not
participate in advocacy groups which promote
understandings of sexuality that are contrary to
biblical teaching."

Q Haveyou reviewed any policies on human
sexuality like this at educational institutions
like Baylor? Have you seen any of these kinds of
policies before?

MS. SNYDER: Objection. Outside the
scope of the 30(b)(6) deposition.

Y ou can answer in your personal
capacity if you're able.
BY MR. SOUTHWICK

Q Let me-- then let me back up and lay
some foundation here. So Baylor University is

one of the universities at issue in three of the
Page 217
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complaints that are the subject of this
deposition. That would be Justin Tidwell-Davis,
Jake Picker and Veronica Penales. And the
policies are relevant to OCR analysis; isn't that
correct?

Y ou don't have to wait for your lawyer
to give you an indication.

A Okay. WEell, there were two questions.
First, have | reviewed -- have | seen apolicy
like this before, and is this policy germane to
OCR'sanalysis?

| have not seen this policy or any one
likeit before that articulated what | just read
toyou. And thiswould be information that we

© 00 N O Ol WDN P
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capacity if you know.

THE WITNESS: | cannot givea
definitive answer to that question. It's --
there's adistinct possibility that it would be
problematic, but | can't give you a definitive
answer to that. Therearealot of
considerations and discussions that we would --
we have around policies that on their face are
problematic, but -- so | can't give you
adefinitive yes on that question.

MR. SOUTHWICK: All right. If we could
look at Exhibit No. 11. I'll represent to you
that thisisthe Bob Jones University Student
Handbook for the current academic year, 2021 to

15 would consider in the evaluation of a complaint. 15 2022.
16 Q Thiskind of policy -- 16 (Deposition Exhibit Number 11
17 A Evaluation -- excuse me. | can correct 17 was marked for identification.)
18 myself. | said we consider thisinformation in 18 BY MR. SOUTHWICK
19 theevauation of acomplaint. It may come as 19 Q | don't know of afast way to jump
20 part of acomplaint. It may be an attachment to 20 through this, but, basically, if you can scrall
21 acomplaint. It certainly would be taken into 21 down or toggle down to page 51. And then just
22 consideration as we take -- aswe take into 22 let me know when you've got there. And you might
Page 218 Page 220
1 consideration any attachments that complainants 1 need to use the magnifying glass to makeit a
2 bringtousinacomplaint. So, yes, as part of 2 little bigger toread, at least | do. And what
3 that process, but | can't speak for what PLG 3 I'mlooking for on page 51 is the position on
4 would do if this were to accompany a request for 4 human sexuality.
5 assurance of areligious exemption. 5 A | havefound it.
6 Q Would apalicy like thiswhich 6 Q Allright. Could you please read the
7 prohibits homosexua behavior or advocacy for 7 position on human sexuality at Bob Jones
8 homosexual behavior, if thiswerenot at a 8 University?
9 religious educational institution, would a policy 9 A "The New Testament exhorts believersto
10 likethisbein violation of OCR regulations 10 striveto live morally pure and sexually
11 against sexua orientation and gender identity 11 undefiled lives evenin the midst of an immoral
12 discrimination? 12 and sexually permissive culture," with a
13 MS. SNYDER: I'm sorry. Paul, could 13 citations to the New Testament, 1 Thessalonians
14 you repesat the question? 14 4:1-9.
15 MR. SOUTHWICK: Could the court 15 "This biblical mandate stands behind
16 reporter read the question back for us? 16 our desireto create and cultivate a culture that
17 (Whereupon, the reporter read the 17 promotes and protects healthy relationships. In
18 record as requested.) 18 line with the scriptural teaching on sexual
19 MS. SNYDER: Objection. That's outside 19 morality and the reality that students face many

N N DN
N O

the scope of the 30(b)(6) notice or the -- the
scope of the topicsin the 30(b)(6) notice.

Y ou can answer in your personal
Page 219
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types of sexual temptation, we wish to encourage
single studentsto live holy lives, abstaining

from all sexual relationships, and married
Page 221
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1 studentsto be faithful in marriage and to their 1 wasnot areligious educational institution,
2 spouse. Therefore, any sexua activity outside 2 would you agree that this kind of a policy would
3 the context of abiblically defined marriage 3 beinviolation of OCR's regulations
4 between one man and one woman is prohibited.” 4 preventing -- or prohibiting sexual orientation
5 Q Andif youcould-- 5 and gender identity discrimination?
6 A Additionaly -- 6 MS. SNYDER: Objection. You are
7 Q -- continue on. 7 outside the topics of the -- of the scope of the
8 A I'mcontinuing. I'msorry. 8 30(b)(6) deposition.
9 "Additionally, any sexual behavior that 9 Y ou can answer the question in your
10 isinconsistent with these standards -- including 10 personal capacity if you're able.
11 sexual intercourse, other sexually intimate forms 11 THE WITNESS: Based on my personal
12 of touching and sexual communication in written, |12 capacity and -- and knowledge, the policy and -1
13 verba or visual form -- is prohibited even when 13 and the implementation of the policy would
14 consensual." 14 violate our interpretation of the prohibition on
15 "Consistent with our commitment to 15 sex discrimination in the -- this was made clear
16 God's design for gender identity, the public 16 several years ago by the administration -- by the
17 advocacy for or act of altering one's biological 17 Obama administration.
18 sex through medical transition or transgender 18 BY MR. SOUTHWICK
19 expressionisprohibited. Any same-sex datingor | 19 Q And then again more recently by the
20 advocacy for such is also prohibited. BJU's 20 Biden --
21 perspective on gender identity also applied to -- 21 A Again--
22 butisnot limited to -- the use of bathrooms, 22 (Inaudible crosstalk.)
Page 222 Page 224
1 locker rooms, student housing, attire policies 1 Q -- administration, correct?
2 and participating in sex-specific university 2 | do want to go back to the -- |
3 groups, clubs and organizations." 3 appreciate your answer. However, you do
4 "A fuller statement of BJU's position 4 recognize or agree that one of the plaintiffsin
5 on human sexuality and gender identity can be 5 thislitigation and a plaintiff who hasfiled a
6 foundin Appendix B. Weredlize that these 6 Title X administrative complaint did so against
7 issues areincreasingly complicated ones with 7 Bob Jones University; isthat correct?
8 which many believers struggle, and we want to be 8 The lead plaintiff, Elizabeth Hunter,
9 ahelp to any students who need and desire help. 9 filedaTitle IX complaint against Bob Jones
10 The Student Life and Student Care staff are 10 University; isthat correct? You can look at the
11 available to meet with students who are 11 list on Exhibit 2.
12 struggling.” 12 A Yes. | seeElizabeth Hunter has filed
13 Q Thankyou. Now | want to ask you 13 acomplaint against Bob Jones University. Yes.
14 about -- specifically about paragraph 3, which 14 11212234. Yes.
15 talks about gender identity and has pretty clear 15 Q And so Bob Jones University's policies
16 prohibitions on medical transition, transgender 16 with respect to sexual orientation or gender
17 expression, same-sex dating or advocacy for 17 identity would be relevant to OCR's analysis of
18 same-sex dating and also clearly states that 18 that complaint; isn't that right?
19 transgender students are not allowed to use 19 A Yes. Thiswould -- if thiswere
20 bathrooms, locker rooms, housing or attire that 20 submitted with a complaint, yes, we would -- w
21 isinconsistent with their biological birth sex. 21 would certainly consider thisin the evaluation
22 Now, assuming that Bob Jones University 22 of the complaint at the enforcement level. I'm
Page 223 Page 225
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not speaking about a consideration of this as

part of a process of seeking an assurance of
religious exemption, which is handled by program
legal group.

MR. SOUTHWICK: Let's--if wecanjust
go off the record for a minute or two, | think
I'm about to wrap up, but I'd just like to
consult with my counsel over here. We're almost
done with our part.

MS. SNYDER: Take your time.

VIDEO TECHNICIAN: We are going off the
record at 4:17.

(Recess 4:17 p.m. to 4:33 p.m.)

VIDEO TECHNICIAN: We are back on the
record. Thetimeis4:33. Please proceed.

THE WITNESS: Mr. Southwick, before we
proceed, | would like, if you will -- therewas a
question you posed to me earlier in the day that
| was at the time unable to answer, and it was a
question with respect to Bob Jones University and
Colorado Christian College. The question was

about the -- the basis for granting an exemption
Page 226
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| just wanted to pose that as my answer
at this point. Thank you.

VIDEO TECHNICIAN: And, Mr. Wills, this
isthe Lori, the videographer, and | believe
you're hitting the microphone alittle bit, so
just FY1. Thank you.

THE WITNESS: I'm sorry.

VIDEO TECHNICIAN: Thank you.

BY MR. SOUTHWICK

Q Allright, Mr. Wills. I'm amost done
with my questioning for today. Thank you for
your time today. I'vejust got afew to wrap up.

| did want to look at the OCR -- excuse
me -- the OCR Processing Manual again, whichis
Exhibit 3, and | wanted to ask specifically about
Section 109, First Amendment Principles. Just
let me know when you've been able to locate that.

A I'velocated it.

Q All right. There'saparagraph there.
I'veread it afew times. I'm not quite sure
what it means, and | was just wondering if you

might be able to explain what does it mean that
Page 228

1 when there was no outside religious organization 1 OCR does not have jurisdiction to enforce the
2 that either of those institutions pointed to as 2 First Amendment to the Constitution, but
3 controlling. 3 throughout the process will interpret its
4 And | was unable to answer the question 4 statutes and regulations consistent with the
5 at thetime, but I'd like to offer an answer at 5 reguirements of the First Amendment.
6 thispoint, and that is that determination and, 6 To the extent you can, maybe if you can
7 aso, the basisfor subsection 4 in the 7 just kind of clarify what -- what all this means.
8 November 2020 regulation is drawn from the Smith | 8 MS. SNYDER: Okay. I'm going to object
9 memorandum from 1989 and -- which isfound -- the] 9 to the question as outside the topics -- outside
10 particular section isfound on page 2 of that 10 the scope of the topicsin the Rule 30(b)(6)
11 memorandum, ED2.000077. 11 notice. You can answer in your personal capacity
12 Subsection 1, which states that a 12 if you're able.
13 doctrina statement with a notation that specific 13 THE WITNESS: Thank you. Inmy
14 members of the institution community must espouse | 14 personal capacity, this provision of the Case
15 apersonal belief in thereligion or doctrinal 15 Processing Manual is arecent addition. It was
16 statement, hyphen -- or dash -- thisis 16 inserted into the Case Processing -- Case
17 sufficient evidence that the ingtitution is, 17 Processing Manual in the August 2020 iteration.
18 quote-unquote -- quote, controlled, unquote, by a 18 Totheextent that | have any knowledge about
19 religious organization under 106.12(a) for 19 this, I'll sharethat with you.
20 purposes of claiming areligious exemption, a 20 Thefirst sentenceisin thereto
21 referenceto seetab B, page 4 of the 21 indicate that we do not handle complaints that
22 February 19, 1985 guidance. 22 cometo uswith allegations that my First
Page 227 Page 229
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Amendment rights have been violated, which would
call upon usto exercise jurisdiction that we do
not have, which isto interpret the First
Amendment and determine whether a particular
student's rights have been violated under the
First Amendment.

My understanding of the second portion
of this, OCR -- "all actions taken by OCR must
comport with First Amendment principles," my
understanding of that isthat OCR would not, for
example, require arecipient to enter into a
resolution agreement that contains a provision
perhaps with regard to harassment and -- certain
kinds of verbal harassment that would arguably

© 00N O Ol WN P
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speculative and ambiguous.

Y ou can answer in your personal
capacity if you are able.

THE WITNESS: Mr. Southwick, if | can
reiterate -- you're asking meif -- if an
injunction were granted prohibiting OCR from
either issuing assurances or using assurances of
religious exemptionsin -- in analyzing cases
going forward, if that preliminary injunction
were granted, would OCR proceed with an
investigation?

MS. SNYDER: Okay. Again, just for the
record, objection. It's speculative. It's
ambiguous, and it's outside the scope of the

15 violate or impinge upon a student's First 15 topicsin the Rule 30(b)(6) deposition.
16 Amendment rights. 16 Y ou can answer in your personal
17 But | have no further elucidation | can 17 capacity if you're able.
18 provide as to the meaning of that particular 18 THE WITNESS: | redly can't answer
19 section. 19 that, because | don't know what the decision
20 BY MR. SOUTHWICK 20 would be with regard to moving past the
21 Q Mr. Wills, areyou aware that in this 21 preliminary injunction. | simply don't know what
22 litigation that this deposition is a part of that 22 theanswer would be.
Page 230 Page 232
1 thereisamotion -- thereisapreliminary 1 BY MR. SOUTHWICK
2 injunction hearing scheduled for November 4thand | 2 Q Wadll, what I'm really -- what I'm
3 5thinthis case relating to the processing of 3 redlly getting at, | guess, is. If OCR does open
4 theseTitleIX complaints? Areyou generally 4 upinvestigations and it makes a finding that
5 aware of that? 5 there had been aviolation, according to the
6 A I'm generaly aware of that; however, 6 Processing Manual, there -- there are afew tools
7 with not much specificity. 7 in OCR'stool belt that it can usein order to
8 Q Part of therequest for relief, 8 come to aresolution with the educational
9 plaintiffs are asking for a declaration from the 9 institution; isthat correct?
10 judgeinstructing OCR to not enforce the Title X 10 A Thatiscorrect.
11 religious exemption with respect to the 11 Q Andwhat would be the most common form
12 complaintsthat are part of Exhibit 2. 12 of resolution when there's -- when -- when a
13 To the extent that the plaintiffs are 13 complaint has been properly stated and OCR is
14 successful in obtaining such a order from the 14 going to do some kind of enforcement? What's the

N NN B R R
NP O ®©oowN O O

Court, my question is, you know, what would
happen with respect to these Title IX complaints?
Would they be processed similar to other
complaints, then, just following the regular OCR
Processing Manual guidelines?

MS. SNYDER: Objection. The question
goes outside the scope of the topicsin the Rule

30(b)(6) deposition. Additionally, it is
Page 231
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most common enforcement action?

A If OCR continues with an investigation
and during the course of that investigation, in
its review of evidence during the course of that
investigation, has -- has not yet made afinding
of violation, doesn't have enough evidence yet to
state definitively that there has been a

violation of law, but has concerns -- and we use
Page 233
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the term concerns very deliberately. We have not
yet found aviolation, but we have concerns. We
think there are problems that we need to address.
That isthe most -- and we've -- we've gotten a
reguest from the recipient institution to resolve
the case.

If we think that's appropriate to
resolve, we will ask the institution to enter
into a resolution agreement prior to the
conclusion of the investigation and afinding of
violation to address the concerns that we have
seen in our review of the evidence that we've
obtained in the case.

That is OCR's most frequent type of
resolution agreement. We have many more of those
than we do resolution agreements that address
violations that we found as aresult of a
complete investigation. We have a number of
agreements that actually address both, where we
have found violations and we have concerns about
other portions of what we've seen, but for the

most part, talking about resolution agreements
Page 234
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resolving cases, that is atype of resolution, as
are resolutions with a grievance and violation
findings.

Other types of resolutionsinclude
dismissals. We may learn in the course of an
investigation, for example, that a particular
complainant has determined to file acase
alleging the same operative facts or similar
operative factsin court, and we would certainly
dismiss at that point as well.

So we have dismissal -- dismissa
options as resolution types, insufficient
evidence findings resolution types, prior to
conclusion of an investigation, after the
investigation is concluded.

We also have available, again, if OCR
deemsit appropriate, what's denominated in the
Case Processing Manual as facilitated resolution
between the parties, generally not availablein
complex cases, but there are any number of cases,
present single-issue cases where the parties are

actually interested in resolving the matter
Page 236
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with recipients, the agreementsthat | first
described that we enter into prior to the
conclusion of an investigation that we think is
appropriate, that the recipient has asked for,
that is our most frequently used type of
resolution.

And those resol ution agreements are
monitored by OCR with -- in exactly the same way
that resolution agreements where we found
violations are.

Q Okay. So there'sresolution agreements
prior to afinding of violation, and that's the
most common. And then there can also be
resolution agreements after a finding of
violation.

What other kinds of enforcement actions
does OCR take?

A Well, wecan aso at the -- at the
conclusion of an investigation make a finding of
insufficient evidence to support a conclusion
that there's been aviolation of law. That is

certainly one of the actionswetake. In
Page 235
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themselves, most frequently used in a disability
context. We act in those circumstances as a
mediator. The parties work out an agreement of
their own. OCR does not monitor that agreement.
So that's -- that's one further resolution option
available from the CPM.

Q Andif OCR and the educational
institution are not able to reach aresolution
agreement after afinding of violation, what
enforcement options are available to OCR at that
point?

A Theenforcement options available,
if after attempts to negotiate a resolution
agreement fail, there are a number of interim
procedura stepswetake. We issue aletter of
impasse.

If that letter is unsuccessful in
bringing the -- bringing the recipient into an
agreement, we will issue aletter of impending
enforcement action, which is one more step in the
process indicating that, again, these are the

effortswe've made. These are the violations
Page 237
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we've found. You've -- werehearse al of the
efforts we've made to -- to resolve the agreement
and inform the recipient at that point that

failure to enter into an agreement within a
certain specified time frame that can vary from
case to case that we will take enforcement
action.

Enforcement action can take one of two
formsfor OCR. We can take administrative
enforcement action, which means we would
basically take the case to the Office of Hearings
and Appesalsin the Department of Education and,
basically, in an administrative forum, relitigate
the case from the beginning.

We can also -- also have the option to
refer the matter to the Department of Justice for
whatever action they may elect to take to enforce
the rights that we've identified that have been
violated.

Q And so those -- al those different
options, those would be exhausted before the
federal financial assistance would ever be
Page 238
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experience at OCR, that has not been the case.
There's been no withdrawal -- withdrawal of
funds.

MR. SOUTHWICK: Thank you, Mr. Wills --

THE WITNESS: That's to the best -- to
my knowledge.

MR. SOUTHWICK: Thank you, Mr. Wills.
| appreciate your timetoday. | don't have any
questions at thistime. However, other attorneys
arelikely to be asking you questions, and |
might do some follow-up after they're done
depending on the nature of their questioning.

And | will also just note that this was
a 30(b)(6) deposition for three limited topics
for the purpose of obtaining evidence in advance
of the preliminary injunction hearing, and so
plaintiffs reserve their right to keep the
deposition open with respect to other topics as
discovery proceeds to the extent the Court allows
and also will keep the deposition open to the
extent that the witness was unable to respond to

questions due to lack of preparation.
Page 240
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withdrawn from an educational institution; is
that accurate?
A That isaccurate.

MS. SNYDER: Objection.

THE WITNESS: Sorry.

MS. SNYDER: Y ou're outside the scope
of the topicsin the deposition notice.

If you know the answer, you can answer
in your personal capacity.

THE WITNESS: Yes, that -- that is
accurate.

BY MR. SOUTHWICK

Q Andto your knowledge, has OCR or the
Department of Justice ever withheld federal
financia assistance as aresult of an OCR
finding of aviolation?

MS. SNYDER: Objection. Outsidethe
scope of the topics listed in the 30(b)(6)
notice.

Y ou can answer in -- in your personal
capacity if you're able.

© 00 N O O~ WDN P
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With that, nothing further from
plaintiffs at this time.

MS. SNYDER: Why don't theintervenors
go ahead and ask their questionsfirst, if that's
okay, and then -- and then we may have some
follow-up questions on our end.

MR. SCHAERR: Mark -- Mark or Ryan,
does one of you want to go first, or shall | go?

MR. LIPPELMANN: You can go first,
Gene.

MR. SCHAERR: All right. Well, hello,
Mr. Wills. | am -- | am Gene Schaerr, and I'm
representing the intervenor, Council on Christian
Colleges & Universities.

VIDEO TECHNICIAN: Counsel, your audio
is breaking up.

MR. SCHAERR: I'm sorry. Let me seeif
| can -- (inaudible) if that's all right and see
if that helps. Can you hear me better now?

VIDEO TECHNICIAN: Yes.

THE WITNESS: Yes, | can.

22 THE WITNESS: To my knowledge and in my 22 MR. SCHAERR: All right. Sorry about
Page 239 Page 241
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1 that. | had -- | thought | had a strong Internet 1 MR. SCHAERR: Okay. And| -- you know,
2 connection here. 2 my -- some of my questions are -- you -- as you
3 EXAMINATION BY COUNSEL FOR 3 point out, are not within the scope of the three
4 DEFENDANT-INTERVENOR COUNCIL FOR 4 topicsin the 30(b)(6) notice, but they are
5 CHRISTIAN COLLEGES & UNIVERSITIES 5 within the scope of the questions asked by
6 BY MR.SCHAERR 6 plaintiff's counsel, so that's why I'm asking
7 Q Anyway, Mr. Wills, thank you for being 7 them.
8 with ustoday, and thank you for all the time 8 BY MR. SCHAERR
9 that you've already devoted to this process. 9 Q Doesthe Department or OCR have a
10 To your knowledge, has the Department 10 processfor reviewing or approving policieson
11 or OCR ever instructed religious schools to enact 11 human sexuality or gender drafted by religious
12 policiesrelated to human sexuality? 12 schools?
13 MS. SNYDER: I'm going to object. It's 13 MS. SNYDER: Again, objection. Outside
14 outside the scope of the topics enumerated in the 14 the scope of the topics.
15 deposition notice. 15 Y ou can answer in your personal
16 Y ou can answer the question in your 16 capacity if you're able.
17 personal capacity if you're able. 17 THE WITNESS: To my knowledge, thereis
18 THE WITNESS: To my knowledge, OCR has 18 no -- OCR does not have an approval process
19 never ingtructed -- instructed areligious 19 whereby an institution would submit a policy to
20 ingtitution to institute any policies with regard 20 OCR for approval.
21 to human sexuality. 21 BY MR. SCHAERR
22 22 Q And to your knowledge, hasthe
Page 242 Page 244
1 BY MR. SCHAERR 1 Department ever encouraged any religious school
2 Q Okay. Toyour knowledge, hasthe 2 todiscriminate against or otherwise -- or
3 Department or OCR ever assisted areligious 3 otherwise mistreat any member of the LGBTQ
4 school in drafting a policy on human sexuality or 4 community?
5 gender? 5 MS. SNYDER: Again, objection. It's
6 MS. SNYDER: Again, I'm going to 6 outside the scope of the topicslisted in the
7 object. The matters are outside the scope of the 7 Rule 30(b)(6) deposition.
8 30(b)(6) notice. 8 Y ou can answer that question in your
9 Y ou can answer in your personal 9 personal capacity if you're able.
10 capacity if you're able. 10 THE WITNESS: To my knowledge, OCR has
11 THE WITNESS: To my knowledge, OCR has| 11 never encouraged under any circumstances that an
12 never engaged in such assistance. 12 ingtitution mistreat LGBTQ+ students.
13 MR. SOUTHWICK: Counsel, | wonder if it |13 BY MR. SCHAERR
14 makes sense for usto give you a standing 14 Q Or discriminate against them?
15 objection on the ground that you've just 15 MS. SNYDER: Same objection.
16 articulated. 16 Again, you can answer in your personal
17 MS. SNYDER: | -- | don't -- I'm not 17 capecity if you're able.
18 surethat that's-- | like the idea of the 18 THE WITNESS: To my knowledge, OCR has
19 efficiency, but I'm not sure that's going to cut 19 never encouraged areligiousinstitution to
20 itif it -- if there's actually a dispute about 20 discriminate against LGBTQ+ students.
21 this. So think I'm going to have to keep doing 21 BY MR. SCHAERR
22 it. I'm sorry. 22 Q Okay. Now, when deciding whether the
Page 243 Page 245
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1 religious exemption appliesin a given case, what 1 sendit to therecipient -- to the -- to the
2 does OCR review? 2 religiousinstitution, the recipient institution.
3 A |beievel articulated this earlier, 3 Q Thank you. And as part of that
4 but I'll repeat that the -- that the review, 4 approval process, | gather that -- that OCR
5 first of all, is conducted by OCR's program legal 5 reviewstheinstitution'sreligious beliefs and
6 group, which is not the same, obviously, asthe 6 tenetsto the extent that they're relevant to the
7 enforcement group. I'm a deputy assistant 7 exemption, right?
8 secretary for enforcement. 8 A Counsel, when you say reviews the
9 But PLG, whenever -- when arequest for 9 religious beliefs, | want to draw your attention
10 issuance of an assurance of religious exemption 10 to-- in answering that question, | want to draw
11 isreceived by headquarters, the request is 11 your attention to an exhibit in the binder. This
12 forwarded to the -- to our Title IX team and the 12 isthe Singleton memo.
13 program legal group. The program legal group 13 I'm looking at ED2.000048. | just want
14 reviewsthe request. 14 to call your attention to the statement in the
15 If the program legal group determines 15 first paragraph under tenets. "OCR cannot
16 that additional information is necessary in order 16 question what institutional representatives claim
17 to make arecommendation as to adeterminationon | 17 astheir beliefs.”
18 the request, the program legal group will make 18 So thereisareview, yes, but under
19 that request to -- they will make that known to 19 these circumstances. It's not questioning. It's
20 the deputy assistant secretary for policy, who's 20 not delving into them at that level, at the
21 the head of the program legal group, and to the 21 initial request for an assurance level.
22 assistant secretary. 22 Q Okay. Does-- inyour experience or
Page 246 Page 248
1 And based on the assistant secretary's 1 observation, does OCR ever question the sincerity
2 decisionin collaboration with the deputy 2 of the asserted religious beliefs or tenets?
3 assistant secretary for policy, the assistant 3 A Inmy experience, | don't believe that
4 secretary may at that point say, yes, | agree you 4 there's ever been atime when they've questioned
5 need additional information, and aletter 5 the-- OCR has questioned the sincerity of
6 requesting the additional information should 6 beliefs or tenets of areligious institution that
7 issue. Currently, the practiceisthat that 7 isseeking an assurance of religious exemption.
8 letter will issue over the signature of the 8 Q Okay. And to your knowledge, has OCR
9 deputy assistant secretary for policy. 9 ever denied an application for areligious
10 Once that additional information is 10 exemption because areligious school failed to
11 received, assuming it's sufficient for the PLG 11 provide adequate documentation of its beliefs?
12 group to make a determination, the group -- the 12 MS. SNYDER: Objection. | believe that
13 attorneysinthe PLG group will draft aletter 13 goes beyond the scope of the 30(b)(6) deposition
14 for signature by the assistant secretary. In-- 14 topics.
15 inall the casesI've ever experienced, the 15 Y ou can answer in your personal
16 letter will recommend to the acting assistant 16 capacity if you're able.
17 secretary, the assistant secretary, that the 17 THE WITNESS: | don't know that -- that
18 assurance of areligious exemption or exemptions | 18 OCR has ever denied areligious ingtitution
19 issue. 19 becauseit has not provided sufficient
20 If upon review of that letter the 20 information.
21 assistant secretary agrees with the analysis and 21 | believe that what | just described to
22 conclusion, he or she will sign the letter and 22 youinterms of the program legal group needing
Page 247 Page 249
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1 additional information and making a request 1 scope of the topics listed in the 30(b)(6)
2 approved by the assistant secretary for that 2 notice. Similarly, it callsfor speculation and
3 information indicates that OCR would attempt to 3 isan ambiguous question.
4 get that information. 4 If you're able to answer in your
5 If it wereincomplete, | -- | don't 5 personal capacity, you can.
6 know of any situation where OCR has denied a 6 THE WITNESS: I'm not aware of anyone
7 request even -- denied arequest for an assurance 7 inthe Department who's expressed an opinion one
8 of exemption after it's sought information and 8 way or the other with regard to those poalicies.
9 hasn't received exactly what it needs. It'smy 9 BY MR. SCHAERR
10 understanding that reaching out again is 10 Q Okay. | -- | assumethat you're
11 sufficient. They frequently get the information 11 generally familiar with the Supreme Court's
12 they need, and PLG can move forward. 12 decisionin Obergefell versus Hodges, right, the
13 BY MR. SCHAERR 13 case dealing with same-sex marriage?
14 Q Okay. Now, acoupleof timesinits 14 A Yes, | am generally familiar with that
15 briefing in this case, the Department has said 15 case
16 that it, quote, does not condone the sexuality 16 Q Let meread you a statement from
17 and/or gender policies of the religious schools 17 Justice Kennedy's majority opinion and -- and ask
18 whose policies have been called into question in 18 youto tell meif the Department agrees or
19 this-- inthislawsuit. 19 disagreeswithit.
20 Do you -- do you know what the 20 He said, quote, Many who deem same-sex
21 Department meant by that? 21 marriage to be wrong reach that conclusion based
22 MS. SNYDER: Objection. That is 22 on decent and honorable religious or
Page 250 Page 252
1 outside the topics in the 30(b)(6) deposition 1 philosophical premises.
2 notice. Itisalso-- callsfor speculation and 2 MS. SNYDER: Objection. Thatis
3 isambiguous. 3 outside the scope of thetopicslisted in the
4 Y ou can answer in your personal 4 30(b)(6) deposition. Additiondly, it's
5 capacity if you're able. 5 argumentative and speculative.
6 THE WITNESS: The only answer | 6 If you can answer the question in your
7 cangive-- 7 personal capacity, you may.
8 MR. SOUTHWICK: Thisis Paul Southwick, | 8 MR. SOUTHWICK: 1 join those
9 and|, for the plaintiffs side, join in the 9 objections.
10 objection. 10 MR. SCHAERR: Canyou tell me
11 THE WITNESS: Theonly answer | haveis |11 whether --
12 | take the words at face value. The Department 12 THE WITNESS: Would you repeat --
13 -- 13 MR. SCHAERR: -- the Department
14 MR. SCHAERR: Okay. 14 agrees--
15 THE WITNESS: -- does not condonethose | 15 THE WITNESS: Would you repeat the -1
16 policies. 16 does-- does the Department agree or disagree
17 BY MR. SCHAERR 17 with the statement from Justice --
18  Q Allright. Areyou aware of any 18 MR. SCHAERR: With that --
19 employees at OCR or in the Department who have | 19 THE WITNESS: -- Kennedy?
20 expressed disapproval of or disagreement with 20 MR. SCHAERR: -- statement, yes.
21 those policies? 21 MS. SNYDER: Again -- again, the same
22 MS. SNYDER: Objection. Outside the 22 objection. Speculation. Argumentative. And
Page 251 Page 253
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1 it'soutside the scope of the topics. 1 argumentative.
2 Y ou can answer that question in your 2 If you -- if you can answer the
3 personal capacity if you're able. 3 question in your personal capacity, you may.
4 THE WITNESS: | can't answer on behal f 4 THE WITNESS: | can't answer the
5 of the Department, that question on behalf of the 5 question in my persona capacity.
6 Department. 6 BY MR. SCHAERR
7 BY MR. SCHAERR 7 Q You say you cannot answer it in your
8 Q Okay. Doyou -- do you personally 8 personal capacity?
9 agree or disagree with that statement? 9 A No.
10 MS. SNYDER: Same objection. Outside 10 Q Okay.
11 the scope of the 30(b)(6) topics, and it is 11 A And certainly can't on behalf of the
12 ambiguous. 12 Department.
13 Y ou can answer in your personal 13 Q Allright. On -- on September 28th,
14 capacity if you're able. 14 Mr. Southwick tweeted an explanation of the
15 THE WITNESS: I'm not able to answer 15 policy view that underliesthislawsuit. Let me
16 that question in my personal capacity, no. 16 read that statement and let you tell me whether
17 MR. SCHAERR: Okay. 17 the Department agrees or disagrees with his view.
18 THE WITNESS: Wouldyoureadthe--I'm |18 He said, "Taxpayer funding, whether
19 sorry. Read the statement again. 19 state or federal money, should not be used to
20 MR. SCHAERR: Yes. Hesaid, "Many who | 20 support schools that discriminate against or
21 deem same-sex marriage to be wrong reach that 21 exclude LGBTQ students - end of story."
22 conclusion based on decent and honorable 22 Can you tell me whether the Department
Page 254 Page 256
1 religious or philosophical premises.” 1 or OCR agrees or disagrees with that statement of
2 MS. SNYDER: Again, same objection. | 2 policy?
3 Outside the scope. It callsfor speculationand | 3 MS. SNYDER: Objection. Outside the
4 it'sargumentative. 4 topics -- outside the scope of the topicsin the
5 If you can answer that in your personal 5 30(b)(6) deposition. Also potentially callsfor
6 capacity, if you're able. 6 speculation. It's ambiguous and argumentative.
7 THE WITNESS: No, | can't. 7 Y ou can answer that question in your
8 BY MR. SCHAERR 8 personal capacity if you're able.
9 Q Okay. Here'sanother statement from 9 THE WITNESS: | cannot tell you whether
10 Justice Kennedy's opinion -- and thisisthelast | 10 the Department agrees or disagrees with that
11 onel'll read -- discussing the implications of 11 statement you just read.
12 hisopinion for religious groups. And, again, |12 BY MR. SCHAERR
13 I'll read it and -- and ask you if the Department | 13 ~ Q Okay. And inyour personal capacity,
14 agrees or disagrees with it. 14 canyou tell me whether you agree or disagree
15 He said, "It must be emphasized that 15 withit?
16 religions and those who adhere to religious 6 A I--
17 doctrines may continue to advocate with utmost| 17 MS. SNYDER: Objection. That's outside
18 sincere convention that, by divine precepts, 18 thetopicsin the 30(b)(6) deposition notice.
19 same-sex marriage should not be condoned.” | 19 Similarly, argumentive. Ambiguous.
20 MS. SNYDER: Objection. It'soutside |20 If you can answer in your personal
21 thetopicslisted in the 30(b)(6) notice. It 21 capacity, you may.
22 daso potentially callsfor speculation and is 22 THE WITNESS: | cannot do so.
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1 MR. SCHAERR: Okay. Wdll, thank you. 1 with plaintiffs counsel. Isit fair to say
2 That'sall the questions | have. 2 that -- that all of the complaints reflected on
3 VIDEO TECHNICIAN: Arethere any 3 that chart were made outside the 180-day
4 further questions or anything further for the 4 timeliness window?
5 record? 5 MS. SNYDER: Objection. | believe that
6 MR. LIPPELMANN: ThisisMark 6 misstates the chart.
7 Lippelmann. I'm counsel for the religious school 7 MR. SOUTHWICK: Join the objection.
8 intervenors, Corban University, William Jessup 8 BY MR. SCHAERR
9 University and Phoenix Seminary. 9 Q Waél, theré'sa-- theré'sacolumn
10 Mr. Wills, thank you for your time 10 therethat says 180-day waiver requested.
11 today. | have no further questions beyond what 11 Do you see that, Mr. Wills?
12 Mr. Schaerr just asked. 12 A Yes, | doseethat.
13 MS. SNYDER: Soisthat it for the 13 Q Andtheonly -- the only reason to
14 intervenors? 14 indicate that a -- that a waiver might be needed
15 MR. SCHAERR: Yes. 15 isif the-- isif the complaint was outside the
16 MR. LIPPELMANN: Yes. 16 180-day window; isn't that correct?
17 MS. SNYDER: Okay. | believel have 17 MS. SNYDER: Objection. That callsfor
18 some follow-up questions, but I'd like to take a 18 speculation. It's also outside the scope of the
19 bresk to go over my notes and consult with my 19 30(b)(6) notice.
20 counsel, co-counsel. So I'd like to take maybe 20 Y ou can answer in your personal
21 like a 20-minute or so break, if that's okay, and 21 capacity if you're able.
22 go off the record. 22 MR. SOUTHWICK: Objection. Lacks
Page 258 Page 260
1 MR. SOUTHWICK: That's fine with 1 foundation.
2 plaintiffs. 2 THE WITNESS: In my personal capacity,
3 VIDEO TECHNICIAN: Thank you. Weare | 3 that may indicate that the filing was outside of
4 going off the record at 5:07. 4 the 180-day window. | have not reviewed the
5 (Recess 5:07 p.m. to 5:37 p.m.) 5 complaints, and there's often additional
6 VIDEO TECHNICIAN: Weareback onthe | 6 information we need to determine whether
7 record. Thetimeis5:37. Please proceed. 7 something is actually outside the 180-day window.
8 MS. SNYDER: Thank you. | will say at 8 It may -- it may be that these cases
9 the start, we are down to one mike. We had some 9 are. It may bethat some of these cases are not,
10 battery issues, so if you have trouble hearing 10 but | can't say definitively that this means they
11 either me or the witness, please -- please let us 11 wereal filed outside the 180-day window.
12 know. 12 | have not examined the complaints
13 MR. SOUTHWICK: Gene, youreon mute. |13 myself, and I've not examined any attachments
14 MR. SCHAERR: I'm sorry. Asl 14 that those complaints might have submitted or
15 mentioned in the chat a minute ago, | have two 15 interviewed anybody about these complaints. So |
16 quick follow-up questions about Exhibit 2. Can | 16 cannot make that definitive statement. It'sa
17 go ahead and ask those first before you get 17 possibility, but that'sasfar as| could --
18 started? 18 could state for you.
19 MS. SNYDER: Sure. 19 BY MR. SCHAERR
20 BY MR. SCHAERR 20 Q Okay. Soassuming acomplaint isfiled
21 Q Mr. Wills, if you could look again at 21 outside the 180-day window, before that complaint
22 Exhibit 2, which | know you discussed extensively |22 could proceed, OCR would have to make a
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1 determination as to the requested exemption from 1 alsoat Bates ED2.0002417
2 that 180-day requirement, correct? 2 A Yes. | dorecall being asked questions
3 A Thatiscorrect. 3 about thislisting of recipient institutions.
4 MR. SCHAERR: Thank you. That'sall 4 Q Okay. Do you recal Mr. Southwick
5 I'vegot. 5 asked you some questions about the process that
6 EXAMINATION BY COUNSEL FOR DEFENDANTS 6 OCR enforcement would -- would do in considering
7 BY MS.SNYDER 7 complaintsin conjunction with -- specificaly,
8 Q Doyourecal earlier in the day being 8 theexample, | believe, was Baylor University.
9 asked some questions about the Northwest Y early 9 Do you recall being asked questions
10 Meeting correspondence? 10 about the process OCR may consider in evaluating
11 A ldo 11 the complaints against Baylor University?
12 Q Okay. Sol believe Exhibit 5is that 12 A Yes, | recall those questions.
13 correspondence. Could you confirm that for me? 13 Q AndI believeyou said that if the
14 A Thatiscorrect. Exhibit5is 14 investigator is aware of the existence of the
15 correspondence with -- with regard to George Fox 15 assurance letter on file for Baylor that it's
16 University and Northwest Y early Meeting. 16 possible that the complaint could be dismissed in
17 Q Other than the -- the examplein 17 theevaluation stage; is that correct?
18 Exhibit 5, are you aware of any other instance in 18 A That iscorrect, dependent upon the
19 which the complainant or their counsel challenged 19 nature and extent of the exemption that was
20 the criteriafor the religious exemption in 20 assured.
21 conjunction with OCR's enforcement consideration 21 Q Could you explain what you mean by that
22 of acomplaint? 22 last clause?
Page 262 Page 264
1 A | am not aware of any other example of 1 A Yes. Theinvestigator would need to
2 that, where there's -- 2 have adescription of the exemption, the
3 Q Okay. 3 particular section of that particular regulation
4 A --beenachalengeto areligious 4 that was -- for which the recipient institution
5 exemption under those -- on those grounds. 5 was exempted, and would have to determine whether
6 VIDEO TECHNICIAN: Sorry. | couldn't 6 theallegationsin the complaint were covered
7 hear you. Could you repeat that? 7 by -- in other words, were covered by that
8 THE WITNESS: Could you repeat the 8 particular exemption. If they were, that would
9 question, and I'll repeat the answer? 9 mean we would no longer have subject matter
10 MS. SNYDER: Sure. 10 jurisdiction.
11 BY MS. SNYDER 11 Q What if the investigator conducted that
12 Q Other than the example in Exhibit 5, 12 review and believed or determined that the --
13 areyou aware of any other instance in which a 13 that the assurance letter did not match the
14 complainant or their counsel challenged the 14 dlegationsin the complaint?
15 criteriafor the religious exemption in 15 A Under those circumstances, if the
16 conjunction with OCR enforcement's consideration | 16 investigator determined that the assurance -- the
17 of acomplaint? 17 exemption did not match -- did not cover the
18 A | am not aware of any such instance. 18 allegationsin the complaint, the complaint would
19 Q If you could, please, go to Exhibit 12. 19 be open for investigation by issuance of the
20 A Yes 20 letter of notification of which we have a sample
21 Q That isthe school list. Do you recall 21 herethat would include the language about
22 being asked questions about Exhibit 12, which is 22 exceptions and exemptions.
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1 Q Andisthat theinvestigator's sole 1 reviewed at this point by the headquarters group,
2 decision? 2 and the decision will be made ultimately by the
3 A By nomeans. 3 assistant secretary.
4 Q Okay. Sowhoisthedecision-makerin | 4  Q Earlier inthe deposition, you
5 that circumstance? 5 mentioned aregulation. | know you have that
6 A Under those circumstances, as| -- as| 6 regulationinyour binder. Could you fliptoit?
7 testified considerably earlier today, al of 7 Andweve produced it to everybody.
8 those cases, all actions taken with regard to 8 If you could go to the regulation which
9 these cases must be forwarded -- a proposed 9 is34 C.F.R. section 106.12.
10 action must be forwarded to headquartersfor |10 A Uh-huh,
11 review. 11 Q Andif you could read aloud the
12 The headquarters group, composed of, | 12 introduction to paragraph c.
13 among others, the assistant secretary for 13 A Paagraphc, Eligibility. Any of the
14 enforcement, myself and senior counsel, would | 14 following in paragraphs (c)(1) through (6) of
15 review the recommendation, and it would be the 15 this section shall be sufficient to establish
16 assistant secretary's decision asto whether that | 16 that an educational institution is controlled by
17 dismissal or any other action, formal action, 17 areligious organization, as contemplated under
18 should be taken with regard to that complaint. | 18 paragraph (a) of this section, and is therefore
19 Q Similarly, if theinvestigator believed | 19 €ligibleto assert areligious exemption to the
20 that the -- the exemption in the assurance letter | 20 extent application of this part would not be
21 matched the allegationsin the complaint such | 21 consistent with its religious tenets, colon.
22 that OCR did not have subject matter 22 One, that the educational institution --
Page 266 Page 268
1 jurisdiction, isit the investigator's sole 1 Q That'sokay. Perfect.
2 decision that makes that determination? 2 A Allright.
3 A ltisnot. Similar to what | just 3 Q If you could, please, asoinyour
4 described, the investigator would compose a 4 binder, goto-- itisinyour binder. Itisa
5 letter of notification issue opening the 5 Federa Register site, 85 Federal Register 59916,
6 complaint with all the language that we've 6 issued September 23rd, 2020. If you could please
7 described before. That proposal would be 7 gotowhat isBateslabeled ED2.000213, whichis
8 reviewed by the headquarters group, and the 8 actually page 59955 of the notice.
9 decision would ultimately be made by the 9 A I'vereached that page.
10 assistant secretary. 10 Q Andif you could just please read to
11 Q Okay. I think | asked aconfusing 11 yourself the paragraph in the third column that
12 question. What if the investigator believes that 12 begins, "The Department understands.”
13 the assurance of -- of religious exemption letter 13 Do you see that?
14 appliesto the allegations in the complaint such 14 A | seeit.
15 that OCR would not have jurisdiction? 15 Q Through page ED2.000215, which is page
16 A Oh, I'm sorry. 16 59957 of the Federal Register site, thefirst --
17 Q Who ismaking the decision in that 17 the-- midway through the first column, which
18 circumstance? 18 ends"assert areligious exemption."
19 A Ultimately, the assistant secretary. 19 Do you see that?
20 All that -- any action taken with regard to those 20 A First columnin 59957?
21 complaints, whether it's opening those complaints | 21 Q Yes, sir. About halfway through.
22 or dismissing those complaints, hasto be 22 So-- s0, again, just read to yourself, please,
Page 267 Page 269
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1 on page 59955 of the register or ED2.000213, the 1 read, and | will share that. The numbering of
2 portion that begins "The Department understands’ 2 the sectionis different here.
3 inthethird column, and stop on page ED2.000215, | 3 Section 106.12(c)(6), which actualy is
4 which is page 59957, the part that ends "to be 4 now in the regulation 106(c)(5), That the
5 digibleto assert areligious exemption." 5 educational institution has a published
6 Could you read that part to yourself, 6 institutional mission that is approved by a
7 please. 7 governing body of an educational institution and
8 A Okay. I've completed my reading. 8 that includes, refersto, or is predicated upon
9 Q Okay. If you could, then, go back to 9 religious tenets, beliefs, or teachings.
10 theregulation that we were looking at, 34 C.F.R. 10 The Department's analysis of that is
11 106.12. 11 section 106.12(c)(6), as proposed, is consistent
12 A Okay. 12 with longstanding OCR practice in recognizing
13 Q You've previously read the introductory 13 thisprinciple. For example, OCR haslong
14 paragraph c from the regulation. Do you see 14 recognized that a school or department of
15 therethat then thereisalist of six 15 divinity isan educational institution controlled
16 paragraphs? 16 by areligious organization without any
17 A | seethem, the six paragraphs. 17 reguirement that the school or department of
18 Q Okay. Do you know what the source of 18 divinity be controlled by areligious
19 those six enumerated paragraphs are? 19 organization that is organized as a separate
20 A Yes 20 legal entity from the educational institution
21 Q Couldyoutell me, please? 21 itself.
22 A The source of paragraphs 1, 2 and 3 are 22 While the Department understands the
Page 270 Page 272
1 the--first articulated in the March 1977 1 assertionsraised by some commenters --
2 notice, the Federal Register. 2 commenters that an educational institution must
3 Paragraph 4, | believe | referred to 3 becontrolled by a separate legal entity in the
4 the -- the Acting Assistant Secretary Smith's 4 form of an external religious organization in
5 guidance, where that -- this -- it's 1989 5 order to qualify for religious exemption, those
6 guidance for OCR, which | will (inaudible). 6 assertions are atextual, and the Department's
7 Yes, paragraph 4 is -- is articulated 7 final regulations recognizes -- should be
8 in the memorandum from Acting Assistant Secretary| 8 recognize -- that some educationa institutions
9 Smith issued on October 11th, 1989. I'm looking 9 are organized and governed by alocal board or
10 at page ED2.000077, subsection or paragraph 1 10 body of religious |eaders rather than being
11 listed on -- on that page, which recites that a 11 operated under a hierarchical organization. The
12 doctrina statement with a notation that specific 12 TitleIX statute does not require that an
13 members of the institution community must espouse | 13 educational institution and a controlling
14 apersonal belief in areligion or doctrinal 14 religious organization be separate and distinct
15 statement, dash, thisis sufficient evidence that 15 entities. Further, the Department has long
16 theingtitution is, quote, controlled, end quote, 16 recognized that these entities can be one and the
17 by areligious organization under section 17 same, such asin acase of schools of divinity.
18 106.12(a) for purposes of claiming these 18 Additionally, the Department
19 exemptions. 19 acknowledges that the statutory text leadsto
20 Q Okay. 20 potential ambiguities as to which educational
21 A Section -- paragraph 5 in the 21 institutions are eligible for exemptions, and
22 regulationis-- isdiscussed in what | just 22 over the years, the Department has had to develop
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asystem for evaluating what is sufficient to
establish that an educational ingtitution is,
quote, controlled by areligious organization,
end quote.

The Department has previously shared
the parameters of this system with the public
through, one, issuing nonbinding agency
memoranda; and, two, publicly posting the
Department's responses to letters seeking a
religious exemption from Title IX. These
procedures left educational institutionsin the
difficult position of digging through agency
memoranda from the 1980s and reading dozens of
letters from OCR in order to assess their
eigibility for asserting areligious exemption
under Title IX.

Notably, however, many of these
documents, including the document that referenced
divinity schools being eligible for religious
exemptions, were issued before the events
described by one of the commenters above

occurred, such as the passage of a statute
Page 274

© 00N O Ol WN P

NNNRE R R RRR R R B
N, O ©ow~NOO D wWNIERO

sufficient to establish eligibility under the
control test. Yet under thisrationale, even a
school of divinity would need to be controlled by
an outside organization that is also areligious
organization, contrary to over 30 years of OCR
practice. Why Congress would desire such an
outcome even as a policy matter, to say nothing
of the constitutional questions that might arise
by privileging some religious structures over
others, is left unaddressed by the commenter.
The Department --

Q Soletmestopyou. Is--

A Okay.

Q Isit--isit correct to say that the
source of the exemptions -- or excuse me -- that
the source of the -- of paragraphs 1 through 6 is
listed in -- is-- isas you described as -- as
well as listed more specifically in the Federal
Register?

A Yes, that isaccurate.

Q Andin particular the citation that we

were referring to from September 23rd, 2020?
Page 276

© 00 N O Ol WN P

=
= o

addressing Hurricane Katrina recovery or
President Reagan's veto of the Civil Rights
Restoration Act. The Department thus disagrees
with this commenter who suggests that the OCR
lacks regulatory authority for section 106.12 --
.12 because Congress in other statutes suggested
adistinction between maintaining religious
tenets and being controlled by another legal
entity that maintains legal tenets. That a
different Congress drafted legidationin a
different way does not alter the fact that the
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A That's correct.

MS. SNYDER: Thank you. Nothing
further.

MR. SOUTHWICK: Nothing further from
plaintiffs.

VIDEO TECHNICIAN: Okay. Thank you,
everyone. One moment, please, and I'll take us
off the record.

This concludes today's testimony given
by Randolph Wills. Thetotal number of Media
Unitsused was 5. All mediawill be retained by

12 TitleIX statute, as written, does not contain an 12 Veritext. And we're going off the record at
13 independent requirement that the controlling 13 6:04. Thank you.
14 religious organization be a separate legal entity 14 (Whereupon, at 6:04 p.m., the
15 than the educational institution. 15 deposition of RANDOLPH WILLS
16 Indeed, the difference between these 16 was adjourned.)
17 two categories of educational institutions 17
18 appearsto be alega formality, in the sense 18 *ok ok ok ok
19 that this comment could imply that forminganew | 19
20 legal entity on paper and merely having that 20
21 entity, quote, control, end quote, the 21
22 educational institution would in fact be 22
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