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" UNITED STATES DEPARTMENT OF EDUCATION -
@ MEMORAND S T i 5 :

T0  : Regional Civil Rights Directors DATE: FEB 19185
Regfons I = X - ' : ELIZABETH HUNTER et al.
FROM %rw M. Singleton .- ¥ U.S. DEPARTMENT OF EDUCATION, et al.
sistant Secretary Case No. 6:21-cv-00474 (AA)
for Civil Rights : GOV Ex. 10

SUBJECT: Policy Guidance for Resolving R_é1_1 gious Exemption Requests

:NTRODUCTION

-t

Feadquarters 1s in the process of clearing a backlog of requests for
~eligious exemption from Title IX of the Education Amendments of 1972. I
:m referring these requests to the regional of fices for initial staff work
in obtaining further i{nformation, where necessary, and in preparing draft
responses to the institutions.l You should draft letters to the fnstitu-
tions for my signature which either grant or deny the exemptiom, and, as
letters are completed, forward them and the accompanying case files to
Frederick T. Cioffi, Acting Director, Policy and Enforcement Service (PES).

You should attempt to resolve these requests and forward your recommendations
. within 180 days of the date of this memorandum. PES will conduct a final

review before these letters are submitted for my signature. For further
instructions, see the section on "Procedure® below.

In additfon to the guidance provided below, there are several attachments
that will provide further assistance. At Tab A {s a 1ist of cases being
returned to your particular region that are divided into three categories
based on a preliminary review completed in headquarters. These categories
{ndicate whether headquarters staff believe more information i1s needed for
a determination, whether sufficient information is already provided or
wiether the institution need not have applied for an exemption. At Tab B
fs a copy of an attachment that accompanied the assurance of compliance
forms routinely forwarded to all institutions in the 1970's. This attach-
ment includes -a stiatement of what constitutes "control®” by a religious
cr@nization. The statement is included primarily for guidance and you s
srould not assume a strict interpretation (see the subsection on "Control”
beiow). At Tab C are three form letters that will assist in responding
to these requests and ensure consistency among the regional of fices. At
Tab D are the case files for your particular region.

BACKGROUND _ 2 =

Sectfon 106.12 of the Title IX regulation states that the regulation does
not apply to imstitutions controlled by a religious organization where
. such application is not consistent with the religious tenets of the

linstitution refers to the institution itself or to representatives
of the institution.
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organization. Institutions wishing an exemption are directed to submit a
written request to the Assistant Secretary identifying the provisions of
the Title IX regulation which are inconsistent with a specific tenet.

These instructions were also cutlined on the HEW Form 639 Assurance of
Compliance with Title IX that institutions were required to file for con-
sideration for Federal financial assistance fram the Department of Health,
Educatfon and Welfare. The assurance forms used by the Department of
Educatfon no longer contain a provision for claiming a religious exemption.

Headquarters received over 200 requests for religious exemption hetween
1975 and 1979. These requests specify several sections of the Title IX
regulation from which institutions controlled by a religious organization
have reguested exemption. The sectfons most frequently specified are:

§ 106.21 regarding admissions (institutions want to remain siggle-sex);

§ 106.21(c), § 106.40, § 106,57 and § 106.60 regarding mrital and parental
status of students and employees: & 106.34 reqarding access to course

of ferings (institutions of fer courses training individuals for the priest-
hood, ministry or rahbinate only to men); and § 106.31(b)(5) regarding
rules of appearance (this section was rescinded and deleted from the
regulation in 1982). Rl 5

Headquarters is forwarding 215 case files to the regional of fices, of which:
126 have insufficient information to make a determinatfon, 68 contain suf-
ficient information, and 21 need not have been submitted. These figures
are hased on a preliminary review. The following discussion provides
guidance in handling these requests.

POLICY

In submitting a request, an institution must name the religious organization
that controls the imstitution and specify the tenets of that organization
and the sections of the Title IX regulation that conflict. More than half
of the original requests contained {nsufficient information. However, you
should not conduct any investigative activity to determine whether the
{nformation already supplied by the {nstitution is correct. Instead, any
information provided by the institution should be accepted as fact. The
form letters at Tab C contain qualifying language which protects OCR .
authority in the event that an institution has supplied erroneocus informa-
tion. Contacting the controlling organization to confirm either control
over the institution or the tenets followed by the organization would be
obtrusive. The following provides guidance for each element required for
a conplete regquest.

Control -

The imstitutfon should indicate that it is controlled by a religious
org@nization. This "control” was defined for institutions in - March
1977 version of the old HEW Form 639A (see Tab B). Approximately three
institutions failed to provide any indication of which religion or church
influences the institution. Some institutions indicated that they are
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{ndependently controlled and do not require faculty or students to be members
of the particular religious organization affiliated with the tnstitution.

You will need to request mre information from those institutions providing - — —

no information at all. However, you should accept as fact that an institution
is controlled by a religious organization where the specific organization is
named even when no information is provided on how that organfzation controls
the institution. To reserve OCR authority, you should include the language
contained in form letter two (see Tab C, form letter two, next to last para-
graph). This paragraph indicates that ‘in the event that OCR recefves a
camplaint against the institution, and subsequent contact with the religious
org@nization reveals that that organization does not control the institution,
then OCR will rescind any exemption granted.

-

Tenets

OCR cannot question what institution representatives claim as their beljefs.
Only where one tenet clearly contradicts another could OCR question the
institution policies based on those contradictory tenets. (A preliminary
review of the case files revealed no cases where tenets were contradictory.)
Several institutions claim adherence to written references such as the Bible
and quote sections as religious tenets or as support for religtous tenets.

I suggest that staff check these cited passages, {1f feasible and necessary,
to determine that the written reference is cited or quoted correctly. Under
no circumstances should OCR appear to be interpreting the Bible.

Unfortunately, many institutions have not been so clear regarding the
tenets of the religious organization as to quote sections of the Bible.
For example, many institutions have requested exemption from the marital
and parental status sections of the requlatfon (§ 106.21(c), § 106.40,

§ 106.57, and § 106.60). Several of these institutions state only that
these sections prevent them from screening students and employees whose
behavior is not in accordance with the "Christian™ or "biblical morals”
followed by the institution. You should accept these very general tenets
for those sections of the regulation regarding marital and parental status
of students and employees (sections noted above) since the prohibitions
in these sections are so specific. For all other sections of the regula-
tion, which are more camplex, you should reguire that institutions be
mre specific than to simply claim Christian or biblical morals as tenets.

In granting an exemption, OCR may reserve its authority by stating that
the exemption is limited to the extent that compliance with the Title IX
requlation conflicts with the religious tenets followed by the institution
(see Tab C, form letter two, paragraph two). This permits a potential
complainant an opportunity to dispute those tenets, at which time, OCR.
may contact the appropriate religious organization for an explanation of
the practical application of tenets. ¥

Regulations _

The remaining information that institutions should specify 1n requests fis
the sections of the Title IX regulation from which they seek exemption.
The vast majority of those institutions specifying sections requested
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exemption from § 106.21(c), § 106.40, § 106.57, and § 106.50 regarding
marital and parental status of students and employees, Many institutions

also indicated that only men could be trained as religious leaders and =~

requested exemption from § 106.34 regarding access to courses and certain
employment sections since only men were allowed to teach these courses,
In applying for these requests, some institutions realized that exemption
would be needed from several sections &f the regulation for one of its
policies. However, most institutions did not. For example, if only men
are permitted to teach a particular course that trains future religious
leaders, institutions tended to request exemption from § 106.51, which
generally prohibits sex discrimination 1n employment, but did not request
exemption. from § 106.53 recruitment;. § 106.55 (job classification and
structure), or § 106.59 (advertising). Despite the fact that some of
these requests call for exemption to sections that are not spgcified in

. the request Tetter, you should recommend an exemption only for those
sections specified by the institution, with the following exceptions.

If an institution has clearly erred in specifying the section of the
Title IX regulation from which exemption was requested, or an exemption
to general regulatory provisions will not suffice 1n addressing the
policies or practices that the institution has clearly described, then
you should determine which sections are the most appropriate and draft a
letter for my signature including your recommendation.

Other Considerations

Many institutions were not specific in their request to the point of
specifying a particular education program. For example, institutions
providing courses that train only men.as religious leaders have tended to
ask for exemption to § 106.34 regarding access to courses. Institutions
have not asked for exemption for only those courses training men, and often,
the institution does not indicate what the courses are or how many related
courses there may be, You may recommend an exemption for the entire section
of the regulation and 1imit the exemption by stating that it is limited to
the extent that complying with the regulation conflicts with the religious
tenets of the organization (see Tab C, form letter two, paragraph two).
Again, this language will reserve OCR authority and provide a potential

complainant_with the opportunity to dispute any claim that a discr1m1natofy_

practice 1s in accordance with religious tenets.

Some of these institutions may not receive Federal funds. Over half of

the requests are from institutions with less than 500 students, and
approximately 17% have fewer than 100 students. Although most institutions
probably have students in attendance who receive Department of Education
student financial assistance, it is quite 1ikely that some institutions
receive absoTutely no Federal money. For now, you should simply respond

to the requests of the institutions. Attempting to determine funding

for these mostly small schools, especially with Grove Cit 2 ;pns1derations.
{s not feasible administratively. Inasmuch as the Tnstitution initiated
the correspondence, if an institution now refuses to correspond with OCR

Zgrove City College v. Bell, _ U.S. _ , 104 5. Ct. 1211 (1984).
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while you are attempting to decide on an exemption recommendation, you

should draft a letter for my signature informing the institution that-OCR - -— — -

is closing the exemption request file. The only reason to correspond with
the institution in the future is 1f OCR actually receives a complaint against
the institution. OCR may determine jurisdiction at that time,

PROCEDURE

Below are specific procedures for H;nd11j§ requests with virying amounts >
of information. o ey s, :

Sufficient Information 4 T

Approximately one-third of the exemption requests contain SW¥ficient {nfor-
mation for a determinatfon. You should review each file carefully and - =
determine: 1) whether the institution has specified a controlling religious
organization; 2) whether the religious tenets and institution practices
described as based on those tenets would violate Title IX; and, 3) whether
the sections of the regulation have been properly identified. You should
then draft a letter to the institution for my signature which-grants or
denfes an exemption. You should forward this draft recommendation to PES

for final review. Also, you should include copfes of the original request
letter and the Title IX regulation in the package forwarded for my signature, -
You may use form letter two at Tab . C as a guide.

Insufficient Information

Just over half of the exemption requests do not contain sufficient informa-
tion for a determination. You should correspond with the institution and
request whatever information is necessary. (You may use form letter one

at Tab C as a guide.) In sending this request for more information, you
should include copies of the original request and the Title IX regulation.
Since these requests were submitted prior to 1980, institutions may not be
aware that the regulation was recodified. You should not impose any time
1imits for returning this information. Upon receiving complete {nformation,
you should draft a letter to the institution, for my signature, granting
or denying an exemption and forward it to PES for final review. If the .
institution refuses to provide the necessary information, you should docu-
ment this position and draft a letter to the institution, for.my signature,
indicating that OCR is closing the exemption request file due to this
refusal to supply sufficient information., You should submit this draft
letter to PES for final review.

Request Unnecessary

some institutions submitted a religious exemption request asking that they

be allowed to 1imit admission to students of one sex. In some cases, these
institutions are private undergraduate institutions which already have an
exemption for admissions under § 106.15(e) of the Title IX regulation. If
you determine this to be the case, you should draft a letter for my signature
indicating that the institution need not have applied for an exemption. (You
may use form letter three at Tab C as a guide. You should note that form
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letter three is the only letter that includes a time limit. If institutions

do not indicate within 60 days that they need an exemption to sections of .the = .
regulation other than undergraduate admissions, then OCR should close the

exemption request file,) Again, you should include copies of the request

letter and the Title IX regulation in the package forwarded to headquarters.

You should be careful in reviewing these files. Many of the requests from
single-sex institutions are from professional schools which are not presently
exempted and must submit a religious exemption request. Moreover, some pri- -
vate undergraduate institutions have asked for exemption frem other sections
of the regulation in addition to the admissions section. You should draft
appropriate letters to these institutions and submit them to PES. - If the
request letter does not clearly indicate that the school 1s a private under-
graduate institution, it will be necessary to check an educasdon directory

or contact the institution. :

Approximately eight files contain form letters that were sent to institutions
in 1980 informing the institution that an exemption request was unnecessary.
Copies of these letters have been placed in the appropriate files. You
should carefully review the file and determine if the form.letter sent in
1980 was appropriate. If so, and there are no other materfals in the file
dated after the 1980 form letter, you may consider the file closed. However,
if a careful review of the file indicates that the 1980 letter may not have
disposed of all the tssues, you should contact the institution to request
the information you deem necessary, and then draft an appropriate letter,

FINAL RECOMMENDATIONS

I recommend that you exercise leniency in handling these requests and in

making final recommendations for exemptions. These institutions make no

secret of the religious tenets that influence the institution and potential
faculty and students are aware of this influence upon joining the fnstitution
community. OCR authority will be reserved by using the properly worded con-
ditions noted in the form letters (see Tab C). The vast majority of these
exemption requests are between five and nine years old. You should avoid

the appearance of demanding detailed, lengthy explanations of religious

tenets, religious organization control end institution practices in order

that OCR may decide on an exemption. You should also avoid imposing time -
limits for receipt of informatfon. Only those institutions that need not

have applied for a request have a time 1imit on contacting OCR. As indi-

cated in Tab C, form letter three, final paragraph, 1f OCR does not receive
notification that an institution needs exemption other than that indicated

fn the original letter, OCR will assume after 60 days-that the institution

has no need for an exemption and close the request file. A

I have asked you to submit these letters to PES for final review so that
headquarters may ensure accuracy and consistency in our responses to insti-
tutions. The form letters at Tab C will help ensure that letters drafted

by the regional offices are consistent. You should be aware that many
requests are form letters fram institutions controlled by the same religious
organization, but that the institutions controlled by the same organization
are in several different OCR regions. It will be necessary for headquarters
to ensure that our responses to these fnstitutions are consistent.
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It will be apparent when you review the requests for your region that
responding to these institutions will involve applying common sense in

addition to standard policy. You should attempt to draft an appropriate =

response even where requests have unfamiliar policy implications. However,
if a substantial policy i1ssue arises, you may choose to refer the issuve to
headquarters before attempting to draft a response. If you have questions

reg@rding policy, you should submit them in writing to Frederick T. Cioff4,

Acting Director, Policy and Enforcement Service. If you wish clarification

req@arding portfons of this memorandum, you may contact Jeanette Lim, Chief,

Postsecondary Education Branch, at.‘FTs_;JBZ-IG'H.
Attachments Rt
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List of Religious Exemption Peguest Files for Region I - Boston

Files with Insufficient Information for a NDetermination - Further
Information Must Be Requested (Tab C, Form Letter One)

None

Files with Sufficient Information for a Netermination - Analyze and Nraft
Letter to Institutfon to be Signed by Assistant Secretary (Tab C, Form
Letter Two) 5
1. Pope John XXIII National Seminary, MA

7. St. John's Seminary, MA

Files for Institutions that Need nnot Kave Submitted Request - Analyze and
Confim: Nraft Letter to Institution (If Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

. St, Thomas Seminary, CT

St. Hyacinth College and Seminary, MA
Saint Basil's College, CT

St. Alphonsus College, CT

College of Our Lady Of The Elms, MA

~ Oh U s ()
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List of Religious Exemption Regquest Files for Region 11 - New York

Files with Insyfficient Information for a Determmination - Further
Information Must Be Requested (Tab £, Form Letter Dne)
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16,
) £

19,
2N,
2Ys
27.

23,
24

25,
26,
274
7R.
29,
3n.
31.
32.
33,
34,
395,
36,
37,
38,
39.
an,
41,
a2,
43,

Saint Bernard's Seminary, WY

Seton Hall University, NJ

Wadhams Hall, NY

Concordia College, NY

Rabbinical Seminary of Munkacs, NY

Rabbinical Seminary of New Square, NY

Rabbinical Seminary Yeshivas Ch'san Sofer, NY \
Rika Breuer Teachers Seminary for Girls, NY 1
Sara Schenirer Teachers Seminary, WY

Sh'or Yoshuv Rabbinical College, NY

TaTmudical Academy of New Jersey, NJ

United Talmudical Academy, NY

Yeshivah Chofetz Chaim of Radun, NY

Yeshiva Kibbutz Tashbar, NY

Yeshivah Nachlas Haleviyim, NY

Yeshiva of Nitra Rabbinical College, NY

Yeshivath Zichron Moshe Rabbinical Seminary, Ny
Hehrew Union College-Jewish Institute of Religion, NY branch
Derech Ayson Rabbinical Seminary/Yeshiva of Far Rockaway, NY
Kehilath Yakov Rabbinical Seminary, NY

Long Island Seminary of Jewish Studies for Women, NY
Mesivta of Eastern Parkway Rabbinfical Seminary, NY
Mesivtha Tifereth Jerusalem of America, NY

Mesivta Torah Vodaath Rabbinical Seminary, NY
Mesivta Yeshiva Rabbi Chaim Rerlin, NY

Mirrer Yeshiva Central Institute, NY

Ohr kKameir Theological College, NY

Yeshiva and Mesivta Dhr Yisroel, NY

P'nimia Teachers College, NY

Rabhinical College Beth Shraga, NY

Rabbinical College Kamenitz Yeshivah of America, NY
Rabbinical College of Long Island, NY

Mesivta Nachlas Yakov of K'hal Adas Yereim, NY
Rabbinical College of Sanz, NY

Rabbinical College of Nueens, NY

Rahbinical Seminary of America, NY

Rabbinical Seminary M'kor Chaim, KY

Ayelet Hashachar Teacher's Seminary, NY

Rais Yaakov Seminary of Rrooklyn, NY

Be'er Shmuel Talmudical Academy, NY

Belzer Yeshiva Machzikei Torah Seminary, NY

Beth Hatalmud Rabbinical College, NY

Beth Kamedrash Shaarei Yosher, NY




Pace Twr - Region 11 L.st of Cases

24, BReth Jacob Hebrew Teachers College, NY
a5. Central Yeshiva Beth Joseph Rabbinfcal Seminary, NY
45, Yeshiva Emek Halacha, NY
7. Beth Medrash Govoha, NY
a8, Reth Rivkar Schools, KY
4<, RB'nai Torah Institute, NY
£~, Rabbinical College Bobover Yeshiva, NY
1. Central veshiva Tomchei Tmimim Lubavitz, NY

tn oy

Files with Sufficient Information for 2 Determination - Analyze and Nraft
Letter to Institution to be Sfgned by Assistant Secretary (Tab C, Form
Letter Two) \

£2. The Jewish Theological Seminary of America, NY
€3. Roberts Wesleyan College, NY

2. Antillian College, PR

g5, St. Michael's Passfonist Monastery, NJ
€k, Christ the King Seminary, NY

L]

Files for Institutions that Need not Have Submitted Request - Analyze and
Corfirm: Draft Letter to Institution (If Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

£7, Cathedral College of the Immaculate Conception, NY
gR, DNon Rosco College, NJ



' List of Religious Exemption Request Files for Region 111 - Philadelphia

Files with Insufficient Information for a Determination - Further
Infgrmation Must he Requested (Tah C, Form Letter One)

. Northeastern Christian Jimior College, PA

Ne Sales Hall School of Thenlogy, ™

Immaculata College, PA

. wWestminster Theological Seminary, PA

. The Reformed Preshyterian Theological Seminary, PA
Ner Israel Rahbinical College, ™M

. Talmudical Yeshiva of Philadelphia, PA

1"

~ U Bt N e

Files with Sufficient Information for a Detémination - Analyze and Nraft
Letter to Institution to be Signed hy Assistant Secretary (Tanh C, Form
Letter Two)

B. Appalachian Rihle College, WV
9. United Wesleyan College, PA
10. Columhia lUnion College, M
11. Dhio Valley College, WV
12. The Catmolic University of Armerica, DC
13. St. Charles Rorroreo Seminary, PA
. 14, Baptist Bible College and School of Theology, PA

Files for Institutions that Need not Have Submitted Request - Analyze and
=4 Confirm; Draft Letter to Institution (If Necessary) to be Signed hy
Assistant Secretary (Tab C, Form Letter Three)

None

L




List of Religious Exemption Request Files for Region IV - Atlanta

Files with Insufficient Information for a Netermination - Further
Information Must Be Reguested (Tab C, Form Letter One)
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Campbell College, NC
Friendship Junior College, SC
Navid Lipscomb College, TN
Rlue Mountain College, MS
Lafrange College, GA

Miami Christian College, FL
Mid-South Bible College, TN
Southeastern Rible College, AL
Alabama Christian College, AL
Rethune-Cookman College, FL
Carson-Newman College, TN
Gardner-Webb College, NWC
Samford liniversity, AL
Tennessee Temple College, TN
Relmont College, TN

Rrescia College, KY

Alabama Lutheran Junior College, AL

Letter Two)
& 18. Campbellsville College, KY
19, Johnson Bible College, TN
20. Lees Junior College, KY
21. Rerea College, KY
2?. Asbury College, KY
23. Asbury Theological Seminary, KY
24, Central Wesleyan College, SC
25, DNakwood College, AL
26, Freed-Hardeman College, TN
27, Harding Academy, TN
2?8, Southeastern Christian College, KXY
?29. Cumberland College, KY
30. Chowan College, NC
31. linion University, TN

W

Files with Sufficient Information for a Determination - Analyze and Draft
Letter to Institution to be Sfgned by Assistant Secretary (Tab C, Form

Files for Institutions that Need not Have Submitted Request - Analyze and
Confirm: Nraft Letter to Institution (If Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

32.

o

St. John Vianney Minor Seminary, FL
Seminary of St. Pius X, XY



. List nf Religious Exemption Request Files for Region V - Chicago

Files

with Imsufficient Information for a Determination - Further

Infarmation Must Be Reguested (Tad C, Form Letter One)
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. Files with Sufficfent Information for a Determination - Analyze and Nraft
Letter to Institution to he Signed by Assistant Secretary (Tah C, Form

Caivin Theclogical Seminary, MI

Trinity Christian College, IL

Graze Rible College, MI

Grand Rapids School of the Bible and Music, MI
Saint Mary's College, MN

Saint Mary's College, IN

The Saint Paul Seminary, MN

Sacred Heart Seminary College, Ml

Lourdes College, OH s
Circleville Rihle College, OH

Michigan Christian College, ™I

Concordia College, MI

Concordia Senior College, IN

Northwestern Lutheran Theological Seminary, MN
Rrisk Rahbinical College, IL

Hehraw lnion College-Jewish Institute of Religion, OH

Telshe Yeshiva, Pahhinical Colleg of Telshe, OH

Letter Two)

- 18.

19,
20,
2l.
22,

23,
24,
25,
26,
27,
28,
29.
30.
31.
32,
33.
34,
35,

Bezhel Colleqe, IN

Trinity Evangelical Divinity School, IL
Wheaton College, IL

Dr. Martin Luther College, MN

Wisconsin Evangelical Lutheran Synod, WI (controls Nr. Martin

Luther Colleg in Minnesota)
Detroit Bihle College, MI
Grace College and firace Theological Seminary, IN
Rethany Lutheran Cnllege, MN

Marion College, IN

Andrews lniversity, MI

Kettering College of Medical Arts, OH

The Cincinnati Rihle Seminary, OH

Athenaeum of Ohie, OH

College of Saint Renedict, MN

Saint John's Unfversity, MN

Saint Mary nf the Lake Seminary, IL

Grand Rapids Raptist College, MI

Cedarville Colleqe, OH

L4
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Pace Two - Region V _ st of Cases

Files for Institutions that Need not Kave Submitted Request - Analyze and
. Confirm: Nraft Letter to Institutfon (If Necessary) to be Signed by

Assistant Secretary (Tab C, Form Letter Three)

35, The Hebrew Theological College, IL

37. M:zCormick Theological Seminary, IL

38, Felician College, IL

3¢, DNuns Scotus College, MI

&n, Crosier Seminary, MN

41. Concordia College, MN

42, College of Mount St. Joseph on the Ohio, OH

43. Saint Francis de Sales College, WI

W
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. List of Religious Exemption Reguest Files for Region VI - Dallas

Files with Insufficient Information for a Netermination - Further
Information Must Be Regquested (Tab [, Form Letter Nne)

tulf Coast Rible College, TX

Southwestern Assemblies of God College, TX

Lubbock Christian College, TX

nallas Theological Seminary, TX

Jniversity of Dallas, TX

Nklahoma Christian College, OK

Concordia Lutheran College, TX Ly

~ Hhun Py
L] . =

Files with Sufficient Information for a Netermination - Analyze and Nraft
Letter to Institution to be Signed by Assistant Secretary (Tab C, Form
Letter Two)

8. Oral Roberts University, 0K
g, Rartlesville Wesleyan College, X
1n. Southwestern Adventist College, TX
11. Harding College, Main Campus, AR
12. Crowley's Ridge College, AR

13. Notre Name Seminary, LA
. 14. Louisiana College, LA

15. Southern Raptist College, AR
16. Baylor University, TX

L

Files for Institutions that Need not Have Submitted Request - Analyze and
Confirm: Nraft Letter to Institution (If Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

17. St. Mary's Nominican College, LA



{15t of Religious Exemstion Request Files for Region VII - Kansas City

Files with Insufficient Information for a Netermination - Further
|-formation Must Re Requested (Tab C, Form Letter One)

Mount Mercy College, 1A

Divine Word College, IA

Graze College of the Bible, NE

Northwestern College, 1A

Faith Baptist Rible College, 1A

Iinion College, NE W
Concordia Seminary, ™MD

Concordia Teacher's College, NE
St. John's College, KS

St. Paul's College, MO

St. Louis Rabbinical College, MO

. L

*
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Files with Sufficient Information for a Determination - Analyze and DNraft
letter to Institution to be Signed by Assistant Secretary (Tab C, Form
Letter Two)

12. York College, NE
13. Kenrick Seminary, M0

Y
Files for Institutions that Need not Kave Submitted Request - Analyze and
Confirm: Nraft Letter to Institution (If Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

14, Cardinal Glennon College, M)



List of Religious Exemption Request Files for Region 1X - San Francisco

Files with Insufficient Information for a Netermination - Further
tnformation Must Be Requested (Tab C, Form Letter Nne)

Biola College, CA

Chaminade College, HA

nominican School of Philosophy and Theology, CA

grand Canyon College, Al

Loyola Marymount University, CA B
Saint Patrick's Seminary, CA

pacific Union College, CA

.

A U B W D e

.
#

Files with Sufficient Information for a Netermination - Analyze and Draft
letter to Institution to be Signed by Rssistant Secretary (Tab C, Form
Letter Two)

8. West Coast Bible College, CA
q. Ambassador College, CA
1N. Pepperdine University, CA
11. t. John's Seminary, CA

. 17. Los Angeles Baptist College, CA

Files for Institutions that Need not Have Submitted Request - Analyze and
- confirm: Nraft Letter to Institution (1f Necessary) to be Signed by
accistant Secretary (Tab C, Form Letter Three)

13. California Lutheran College, CA
14. Holy Family College, CA



List of Religious fxemption Reguest Files for Region X - Sezttle

Files with Insufficient Information for 2 netermination - Further
Information Must Be Requested (Tab C, Form Letter One)

Concordia College, OR
Lutheran Rible Institute, WA

1. Mt. Angel Seminary, OR

2. Ricks College, in

3. St. Thomas Seminary, WA \
4. Northwest Baptist Seminary, WA \
5

6

ciles with Sufficient Information for 2 netermination - Analyze and Nraft

Letter to Institution to be Signed by Assistant Secretary (Tab C, Form
Letter Two)

7. George Fox College, OR
g, walla walla College, WA
q. Western Baptist Bible College, NR

Files for Institutions that Need not Have gubmitted Request - Analyze and
Confirm; Nraft Letter to Institution (1f Necessary) to be Signed by
Assistant Secretary (Tab C, Form Letter Three)

None

'
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Explanation Of

HEW FORM 639 A (3/77), ENTITLED “ASSURANCE OF COMPLIANCE WITH TITLE IX
OF THE EDUCATION AMENDMENTS OF 1972 AND THE REGULATION OF THE
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE IN IMPLEMENTATION THEREOF"

Section 901 of Title IX of the Education Amendments of 1872 provices
that no person shall, on the basis of sex, be excluded from participation
in, be denied the berefits of, or be subjected to discrimination under any
education program or activity receiving Federal financial assistance.
Section 937 of Title IX authorizes and directs the Department of Health,
Education, and Welfare (hereinafter the “Department”) to effectuate the
nondiscrinination requirements of section S01 by fssuing rules, regulations,
and orders of general applicability. Pursuant to section 902, the Department
has fssued 45 C.F.R. Part B85 (hereinafter “Part B86") which became effective
on July 21, 1975. :

Section 86.4 of Part 86 requires that évery application for Federal
financial assistance for any education program or activity shall, as 2
condition of its approval, cont2in or be accompanied by an assurance from
the applicant satisfactory to the Director of the Office for Civil Rights
(hereinafter the “Director") that each education program or activity
operated by the applicant and to which Title IX of the Education Amendments
of 1972 and Part 86 apply will be operated in compliance with Part 8E.

Section 86.4 also provides that the Director will specify the form
of the assurance required and the extent to which such assurance will: be
required of the applicant's subgrantees, coniractors, subcontractors,
transferees, or successors in interest. Under this authority,
HEW Form 639 A, (3/77) has been specified as the form of assurance which
shall apply to all recipients of and applicants for Federal financial
assistance subject to the provisions of Title IX and awarded by the Department.

HEW Form 639 A, (3/77) constitutes a legally enforceable agreement to
coraly with Title IX and all of the requirements of Part 86. Applicants
are urged to read Part 86 and the accompanying preamble. The obligation
{mposed by Title IX and Part 85 are independent of, and do not alter, the
obligation not to discriminate on the basis of sex imposed by Title VII of
the Civil Rights Act of 1964 (20 U.S.C. 2000e et seo.); Executive Order 11248,
as amended; sections 799A and 855 of the Public Health Service Act
(42 U.5.C. 295h-9 and 298b-2); and the Equa) Pay Act (29 U.S.C. 206 and 206 (¢))

r



]

PERIOD OF ASSURANCE

HEw Form €39 A, (3/77) is binding on a recipient for a period during
which Feceral financial assfstance is extended to.{it by the Department. With
respect to Fecdzral financia) assistance used to aid §n the purchase or
improverent of real or personal property, such period shall include the
tire during which the real or personal property is used for the purpose of
.providing an education program or activity. A recipient may,transfer or
otherwise convey title to real and personal property purchase¥ or improved
with Federal financial assistance so long as such transfer or conveyance
is consistent with the Taws andiregulations under which the recipient
obtainec the property and it has obtained a ~~iperly executed
HEW Form 639 A, (3/77) from the party to wh 1t wishes to transfer or
convey the title unless the property in question is no longer to be used
for an education program or activity or the Federal share of the fair
market value of such property has been refunded or otherwise preperly
accounted for to the Federal government. .

An 2ptlicant or recipient which has submitted an HEW Form 639 A, (3/77)
to the Director need not submit a separate form with each grant applicatien
but may, if the information contained therein remains accurate, simply incorporate
by reference, HEW Form 639 A, (3/77), giving the date it was submitted.
On the other hand, a revised HEW Form 639 A, (3/77) must be submitted *
within 30 cays after information contained in the submitted form becomes
inaccurate, even if no additional financial assistance is being sought.

OBLIGATION OF RECIPIENT TO OBTAIN ASSURANCES FROM OTHERS

As indicated in Article 111, paragraph 2, of the Assurance, if a
recipient subgrants to, or contracts, subcontracts, or otherwise arranges
with an individual, organization, or group to assist in the conduct of an
education progran or activity receiving Federal financial assistance from
the Department or to provide services in connection with such a program or
activity, the recipient continues to have an obligation to ensure that
the education program or activity is being administered in a nondiscriminatory
manner. (See 45 C.F.R. B6.31,) Accordingly, the recipient must take
rezsonable steps to ensure that the individual, organization, or group in
question is complying with Title IX and Part 86. These steps may include,
but do not necessarily require, ottaining assurances of compliance from
such subgrantees, contractors, and subcontractors in the form of, or modeled
on, the HEW Form 639A, (3/77). These steps to require, however, such
activities as may be reasonably necessary to monitor the compliance of these
subgrantees, contractors, or subcentractors, regardless of whether they
have sudmitted assurances to the recipient. If a recipient is unable to
assure itself that any contractor, subcontractor, subgrantee, or other
individual or group with whom it arranges to provide services or benefits
to fts students and employees does not discriminate on the basis of sex as
described in Part B6, the recipient may not initiate or continue contracts,
subcontracts, or other arrangements with that fndividua) or group or make
subgrants to 1t. ’ :



ADMINISTRATIVELY SEPARATE UNITS

If an ecucational institution is composed of more than one
ed-iristratively separate ynit, a separate HEW Form 639 A, (3/77) may be
sub~itted for each unit or one may be submitted for the entire institution.
If serarate forms are submitted, the adninistratively separate unit for
which the form is subsitted should be clearly identified in the first line
of Hin Form 635 A, (3/77). An "adrministratively separate unit" is defined
as a schcol, department or college of an educational institution (other

- than 2 local ecucational agency) admission to which is independent of
acTission to any other component of such institution. See 45 C.P.R. 86.2(0).

STATE EDUCATION AGENCIES

State ecducation agencies are generally not responsible for running
pre-schocl, kincergarten,, elementary or seconcary programs. Such
responsibility is gererally left to loca) ecucation agencies although some
superviscry authority may be vested with the state educatior agency.
Conseguently, most state agencies should not check the boxes for "Pre-school,"
"Kincergarten," or "Elementary or Secondary” in Article | of HEW Form
639 A, (3/77). 1f the state agency runs special programs for the handicapped,
fncluding thcse on the pre-school, kindergarten, elementary, or seccncary
level, the box marked "Other" should be cheched and the appropriate description

'nserted in the space provided.

Under Article 111, paragrash 5, of HEW Form 63%A, (3/77) a state ;

educaticrn agency may be called vpon from time to time to submit reports

#® necessary to determine Title IX compliance by local education agencies
within its jurisdiction. The form and content of such reports will be
specified by the Director at the time the request i{s made.

RELIGIOUS EXEMPTION

Applicants or recipients which are educational institutions controlled
by & religious organfzation are not covered by Part B6 to the extent that
application of Part 86 would be inconsistent with the religious tenets of
the controlling religions organfzation.

Section 86.12 of Part BS requires an institution seeking an exemotion
to sutnit a written statement to the Director identifying the provisions
of Part 86 which conflict with a specific tenet of the controlling religious
organization., Such a statement must be signed by the highest ranking
officfal of the educational institution claiming the exemption. An applicant
cr recipient claiming an exemption is not relieved of {1ts obligations to
comply with that portion of Part 86 not specified in its statement to the
Director as being inconsistent with the tenets of the controlling religious
organization. -



Although 86.12 imposes no time restrictions when a recipient
or asplicant may claim an exemption, applicants or recipients are urged
to make such claims when they initially submit HEW Form €39 A, (3/77) by
checking the appropriate box in Article I of HEW Form 635 A, (3/77)
and attachirg thereto the statement required by 85.12(b). Such an approach
will avoid misunderstandings on the part of both the Department and the
applicant or recipient as to what, if any, sctipn is required under Part B85.

An applicant or recipient will normally be considered to be controlled

by a religious organization if one or more of the following conditions prevail:
- ]

(1) It is a school or department of divinity; or ‘

(2) 1t requires its faculty, students or employees to be members of,
or otherwise espouse a personal belijef in, the religion of the organization
by which it claims to be controlled; or

(3) Its charter and catzlog, or other official publication, contains
explicit statement that it is cortrolled by a religious organization or an
organ thereof or is cormitted to the doctrines of a particular religion,
and the members of its governing body are appointed by the coentrolling
religious organization or an crgan thereof, and it receives a significant
amount of financial support from the controlling religious organization
or an organ thereof.

The term "school or department of divinity™ means an institutionor
a department or branch of an institution whose program {s specifically for
the education of students to prepare them to become ministers of religicn
or to enter upon some other religious vocation, or to prepare them to teach
theological subjects. (This definition s adopted from section 1201(1) of
the Higher Education Act of 1965, P.L. 89-325.)
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“ FMRM LETTER ONE

. Near President

The N¢fice for Civil Rights of the Nepartment of Education (NCR/EN) 1s in
t%e prozess of clearing a backlog of requests for religious exemption from
Ti*le 1X of the Education Amendments of 1972, OQur records indicate that
[institution namel filed such & request (copy enclosed) but there is no
record that NCR adequately acknowledged your request. We have recently
reviewed your request and have determined that we need further information
to make a decision to grant an exemption., In order for this office to make
a determination, an fnstitution should provide the following information:

. The name of the religious organization that controls the'institution ana
a brief description of how the organization controls the institution,

5. A brief description of the religious tenets of the controlling organiza-
tion that are followed by the institution.

3. The section number (and paragraph {f applicable) of the Title IX
requlation (copy enclosed) from which exemption is requested. The
institution should indicate which tenet conflicts with which section
of the regulation.

Please understand that OCR cannot presume to know the tenets followed by an
fnstitution because the name of the religion practiced by the controlling
organization has been identified. Similarly, OCR cannot presume to determine
from which section of the Title IX regulation an exemption is sought because
the institution has clearly stated the tenets. !

= Your original request letter included sufficient information regarding
[control, tenets, regs] but did not specify Tcontrol, tenets, regsl, If
you wish this office to make a determination regarding a religious exemption,
please indicate the [control, tenets, regs] and return the information to
this office. If you no longer desire a religious exemption, please simply
note your desfire to withdraw the request so that we may close your request
file,

Thank you for your cooperation, 1 regret the inordinate delay in responding
to your original request. 1f you have any questions, please feel free to
contact [names and numbers] of my staff.

Sincerely,

[Regional Director's Name]
Regional Civil Rights Director
[Regfon Number]

Dffice for Civil Rights

. Enclosures
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FORM LETTER TWD

Dear President

The Dffice for Civil Rights of the Department of Education (OCR/ED) is in
the process of clearing a backlog of requests for religious exemption from
Title IX of the Education Amendments of 1972, Our records indicate that
[institution name] filed such a request but there is no record that OCR
adequately acknowledged this request.

We have recently reviewed your request (copy enclosed) in which you describe
several policies practiced at [institution name] as consistent with the
tenets of the religious organization that controls the institlstion, These
policies would violate certain sections of the regulation implementing
Title IX (copy enclosed) absent a religious exemption. You have supplied
ifnformation in your request letter that establishes that the institution

{s controlied by a religious organization and that tenets followed by this
organization conflict with specific sections of the Title IX regulation.
Therefore, I am granting [institution name] an exemption to those sections
of the Title IX regulation specified 1n your request letter [or appropriate
sections]. The exemption is limited to the extent that compliance with the
Title IX regulation conflicts with the religious tenets followed by the
fnstitution, [Institution name] is hereby exempted from the requirements
of the following sections of the Title IX regulation: [Tist sections].

The basis for our decision to grant this exemption 1s discussed in further
detail below,

Your letter indicates that [institutfon name] is controlled by [name of
controlling organization]. The [organization] and the [institution name)
practice the tenets of [summarize practice in one or two statements).
[Summarize institution's description of control by organization.] This
relationship between the [controlling organization] and [institution]
adequately establishes that [institution] is controlled by a religious
organization as is required for consideration for exemption under § 106.12
of the Title IX regulation.

In your letter you indicate that [summarize any practices that faculty and
students must be aware of and followl. Thus, the institution practices the
following:

1. [Briefly describe practice as fts based on religious tenet,]

Based on the above principle, [institution name] has requested and is
granted by this letter, exemption to:

[1ist sections of regulation pertinent to above principle and
indicate what section of regulation covers - e.g. § 106.21(a),
(b) and (¢)(2) and (3) admission of students; inquiry regarding
parental and marital status of potential students].

. 2. [Briefly describe practice as fts based on relfgious tenet.]



T

Page 2 - F.RM LETTER THWD

Rased on the above principle, [institution name] has requested and is
granted by this letter, exemption to:

[Vist sections of regulation pertinent to above principle and
indicate what section of regulation coversl.

3, Continue listing practices and tenets as necessary.

This letter should not be construed to grant exemption from any section of
the Title IX regulation not specifically mentioned. In the event that OCR
recefves a complaint against your institution, we are obligated to determine
ifnitially whether the allegations fall within the exemption here granted.
Also, in the unlikely event that a complainant alleges that the practices
followed by the institution are not based oa the religious tenets of the
controlling organization, OCR is obligated to contact the controlling
organization to verify those tenets. 1f the organization provides an
interpretation of tenets that has a different practical impact than that
described by the institution, or if the organization denies that it controls
the institution, this exemption will be rescinded.

1 hope this letter responds fully to your request. 1 regret the fnordinate
delay in responding to your original request. If you have any questions,
please do not hesitate to contact me.

Sincerely,

Harry M. Singleton
Assistant Secretary

for Civil Rights
Office for Civil Rights

Enclosures
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FCRM LETTER THREE

Dear President

The Office for Civil Rights of the Department of Education (OCR/ED) is in
the process of clearing a backlog of requests for religious exemption fram
Title IX of the Education Amendments of 1972. Our records irqicate that
[instftution name] filed such a request (copy enclosed) but we have no
record that OCR adequately acknowledged this request. We have recently
reviewed your request and have determined that your institution need not
have applied for a religious exemption. The reasons for our detemmination
are discussed below.

Subpart C of the Title IX regulation (copy enclosed) prohibits discrimination
fn the admission and recruitment of students, Section 106.15(e) of the

Title IX regulation specifically exempts private undergraduate institutions
from compliance with Subpart C. Based on the information provided in your
letter (copy enclosed), you sought a religious exemption because your under-
graduate education programs are limited to one sex. Under § 106.15(e), the
exemption for limiting admissions 1s already provided.

The statutory exemption from the admission and recruitment provisions of '
Subpart C does not relieve the institution of 1ts obligation to comply with
the regulation as it relates to graduate or other programs. Should there be
conflicts in this regard, 1t would be necessary to request exemption from
specific provisions of the regulation which are deemed to be inconsistent
with certain tenets of your religion.

If we do not hear from you within 60 days, we will assume that your insti-
tution has no need for & religious exemption and close your original request
file. If you have any questions, please do not hesitate to contact me.

Sincerely,

Harry M., Singleton
Assistant Secretary

for Civil Rights
Office for Civil Rights

Enclosures
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; ]_'; OR_AND " UNITED STATES DEPARTMENT OF EDUCATION
PfiLM UM WASHINGTON. DC 20202
. 0CT 1) oe0

T0 : OCR Senior Staff

FROM : William L. Smith \(&”‘*{\Kg’g\‘s

Acting Assistant Secretary ‘>
for Civil Rights (kﬁﬂ—

SUBJECT: Title IX Religious Exemption Procedures and Instructions for
Investigating Complaints at Institutions with Religious Exemptions

Since the completion in 1985 of the project resolving 216 requests for

religious exemption to Title IX of the Education Amendments of 1972, the Office
for Civil Rights (OCR) has received approximately 55 religious exemption requests.
Many of these requests were submitted subsequent to the March 22, 1988, passage
of the Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28
(1988) (Act). This memorandum restates OCR's procedures for addressing religious
exemption requests and for conducting investigations at institutions that have
been granted religious exemptions to Title IX.

Procedures

Under 34 C.F.R. § 106.12 of the Title IX regulation, institutions controlled by
a religious organization are exempt from those sections of the regulation that
conflict with the organization's religious tenets, Under § 106.12(b), "an
educational institution which wishes to claim [an] exemption" should submit a
written statement to the Assistant Secretary identifying the sections of the
regulation that conflict with specific tenets. The regulation does not require
that a religious institution submit a written claim of exemption, nor is an
institution's exempt status dependent upon its submission of a written statement.
Primarily, the written claim or “request” for exemption from an institution is
a request for assurance from OCR of exemptions to certain sections of the regu-
lation. The institution is responsible for stating its religious tenets or its
practices as based on religious tenets in its request for exemption. OCR, in
"granting" an exemption, primarily ensures that the institutfon has cited the
correct sections of the regulation in its request. Otherwise, OCR clarifies
which sections of the regulation are applicable to an institution's exemption
request.

Since claims of religious exemption are to be submitted to the Assistant Secretary,
exemption requests frequently are sent to Washington, D.C. Headquarters, in
accordance with the instructions outlined in the February 19, 1985, policy
guidance for resolving religious exemption requests (copy attached), forwards

the requests to the appropriate regional offices. The regional offices obtain

all information necessary to act on the exemption request and draft an appropriate
response for the Assistant Secretary's signature.
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The regfonal offices should continue to use the model language outlined at Tab C
of the February 19, 1985, guidance, modifying the model language as appropriate.
The regional offices are assigned to draft responses, because many institutions
do not submit sufficient {nformation initially for OCR to act on the request,

and more information must be obtafned. Additionally, in responding to a request,
each regfonal office may become familiar with the institutions within the

region that are exempt from sections of the regulation. When an fnstitution

has submitted insufficient information, the regional offices may request more
information in writing or by telephone. However, whenever feasible, information
should be obtained in writing. Any informatfon that is obtained by telephone
must be carefully recorded and placed in the exemption request file. In attempts
to obtain additional information, the regional offices should avoid intrusive
questions regarding religious tenets or questions about programs that are not
related to the exemption request; OCR does not investigate an institution
because 1t claims a religious exemption. Any questions should be directed at
clarifying the applicability of regulation sectfons.

Once the regional office has completed a draft response, the draft response and
all materials related to the request, including institutfon catalogs and any
telephone memoranda, should be forwarded to the Policy and Enforcement Service

{n headquarters for review. This review enables headquarters staff to coordinate
OCR's responses to institutfons that are controlled by the same religious
organization, but that are located in different OCR regions.

Many institutions submit a copy of the college catalog in support of their
exemption requests. Catalogs simplify OCR's analysis, since they often contain
{nformation regarding the institutions' religious traditfons and programs.
Information commonly found fn catalogs from religious institutions that may
assist OCR includes the following:

1. a “doctrinal statement" with the notation that specific members of the
institution community must espouse a personal belief in the religion or
doctrinal statement - this is sufficfent evidence that the institutfon is
"controlled” by a religious organization under § 106.12(a) for purposes
of claiming religious exemption (see Tab B, page 4 of the February 19, 1985,
guidance);

2. catalogs often explain moral beliefs and may out]ine disciplinary measures
for violating those beliefs - this may support a request for exemption to
§§ 106.21(c), 106.40, 106.57, and 106.60 regarding the marital or parental
status of students and employees and applicants for admission and employment;

3. requirements that only men may take courses training future ministers
(this should be supported by a statement that only men may be ministers,
in accordance with religfous tenets, which may be in the catalog or the
request letter) - this may support a request for exemption to § 106.34
regarding access to courses; and
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4. requirements that only men may teach courses training future ministers
and/or, i1n keeping with roles of men and women in the religious organization,
only men may hold certain positfons of authority at the institution - this
may support a request for exemption to certain employment sections under
Subpart E of the regulation.

OCR may not question what institutfon representatives claim as their religious
beliefs, and should avoid any appearance of interpreting religious tenmets. OCR's
policy permits an institutfon to submit a statement of its practices, as based

on 1ts religious tenets, rather than a statement of its tenets (see the polfcy
clarification memorandum on Title IX relfgious exemption requests issued August 2,
1985). For example, an fnstitution's exemption request may state, "based on

our religious tenets, only men are admitted to the institution." Such a statement
enables OCR to fdentify the appropriate sections of the regulation to which the
institution s exempt (§§ 106.21, 106.22, and 106,23 regarding admissions and
recruitment in this example) and avoids the appearance of a Federal agency
interpreting religfous tenets, which could create potential conflicts under the
First Amendment.

Many exemption requests submitted since the passage of the Act contain identical
language in many portions of the letters, even though the letters are from
institutions sponsored by several different religious organizations 1n all
parts of the country. Some of the model Tlanguage assumes incorrect interpretations
. of the Title IX regulation. The regional offices should draft responses that
correct any erroneous statements made by institutfons while minimizing remarks
that may embarrass institution officifals. For example, the model language
suggests that 34 C.F.R. § 106.15(d) exempts private undergraduate and graduate
programs from §§ 106.16 through 106.23. Sectfon 106.15(d) exempts private
undergraduate programs only from Subpart C of the regulation, in effect,
§§ 106.21, 106.22, and 106.23 regarding admissfons and recruitment. Sections
106.16 and 106.17 are not applicable to the institutions' concerns, and sections
106.18, 106.19, and 106.20 do not exist. Instead of stating in OCR's response
that certain sections do not exist and others are not applicable, a statement
that § 106.15(d) exempts private undergraduate institutions from §§ 106.21,
106.22, and 106.23 should clarify the correct interpretation of the regulation.
Since the institutions generally are not requesting exemption to these sections
(with the exception of the specific paragraph at § 106.21(c) regarding marital
or parental status of applicants for admissfon), additional explanation that
may prove embarrassing 1s usually not necessary.

Investigations of Institutions With Religious Exemptions

Whenever a complaint 1s filed against an institution that has already been
granted a religious exemption by OCR, the regfonal offices should carefully
review OCR's letter granting the exemption and the institution's letter
requesting the exemption to determine whether the complaint allegations fall
within the exemption granted. The Tetters requesting and granting the exemption
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. will clarify the extent of the exemption. Reviewing general OCR records such
as the religious exemption project report 1ssued November 22, 1985, {s not
sufficient, since this report indicates only that an institution s exempt from
a specific sectfon, such as § 106.34 regarding access to courses, and does not

explain the extent of the exemption. For example, 1f a complainant alleges
that an fnstitution with a religious exemption to § 106.34 does not provide
women with access to advanced courses in chemistry, the regional office must
determine whether the instfitution's exemption to § 106.34 addresses courses in
chemistry by reviewing the letters requesting and granting exemption. If

the regional office's review of the religious exemption file indicates that the
exemption s only for those courses training future ministers, which are, based
on religious tenets, 1imited to men, then the regional office must investigate
the complainant's allegations regarding access to advanced chemistry courses.

Similar 1imitations apply to the exemptions granted to institutions for

§ 106.39 regarding health and insurance benefits and services and § 106.40(b)(4)
requiring that pregnancy be treated as any other temporary disability under any
student health insurance program (SHIP) offered by the recipient. Many {nstitu-
tions are exempt from §§ 106.21(c), 106.40, 106.57, and 106.60. These sections
prohibit discriminatory treatment based on the marital or parental status of
students and employees, and applicants for admission and employment. Generally,
religious institutions maintain that these sections conflict with their religfous
tenets by prohibiting institutions from disciplining students or employees who
are unmarried and pregnant.

. OCR has recefved many SHIP complaints alleging that pregnancy fs not being
treated the same as any other temporary disability. A religious institution's
exemption to §§ 106.39 and 106.40 based on relfgious tenets regarding unmarried
pregnant students does not preclude an OCR investigation of a SHIP complaint.

The institution must provide coverage for pregnancy in the same manner as it
provides coverage for temporary disabil{ties for married students (no institution
has claimed a conflict between religfous tenets and the regulation regarding
married pregnant students). If the institution offers a student health fnsurance
plan that does not treat pregnancy in the same manner as other temporary
disabilities for married students, then the institution is in violation of

§ 106.39 and § 106.40(b)(4). Insurance plans vary considerably and may include
provisions for extra premiums for pregnancy coverage, 1imitations of four days

of hospitalization for a normal pregnancy, a 30 day waiting period before
pregnancy coverage becomes effective, etc. All of these provisions violate the
Title IX regulation where pregnancy coverage differs from provisions regarding
temporary disabilities, and religious institutions offering such plans are in
violation of 8§§ 106.39 and 106.40 regarding married students, even though they
may be exempt from §§ 106.39 and 106.40 regarding unmarried students.
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. Relfgious exemption requests continue to be controversial and should be given
priority by the regfonal offices. OCR has assured members of Congress that
OCR's processing of these requests will continue to be expeditious.

[f you have questions or comments regarding this memorandum, or questions
involving a particular request for an exemption, you may call Jeanette Lim at
FTS 732-1645 or Yalerie Bonnette at 732-1684.

Attachment
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

SEP 3 1985

Dr. Robert E. Craig
President

Union University

Jackson, Tennessee 38305

Dear President Craig:

The Office for Civil Rights of the Department of Education (OCR/ED) has
reviewed your response to our letter of March 25, 1985, requesting clari-
fication of your request for a religious exemption from Title IX of the
Education Amendments of 1972,

In your letters you describe several policies practiced at Union University
as consistent with the tenets of the religious organization that controls
the institution. These policies would violate certain sections of the
regulation implementing Title IX absent a religious exemption. You have
supplied information that establishes that the institution is controlled

by a religious organization and that tenets followed by this organization
conflict with specific sections of the Title IX regulation. Therefore, I
am granting Union University an exemption to those sections of the Title IX
regulation appropriate to your request letters. The exemption is limited
to the extent that compliance with the Title IX regulation conflicts with
the religious tenets followed by the institution. Union University is
hereby exempted from the requirements of the following sections of the
Title IX regulation: 34 C.F.R., §§ 106.21(c); 106.37(a) and (b); 106.39;
106.40; 106.51(b)(6); 106.57(a)(1), (b), and (c); and 106.60(a). The

basis for our decision to grant this exemption is discussed in further
detail below.

Your letters indicate that Union University is owned and operated by the
Tennessee Baptist Convention, which is affiliated with the Southern Baptist
Convention., The Tennessee Baptist Convention elects all 48 of the trustees
who set policies and employ personnel., Additionally, the Tennessee Baptist
Convention "furnishes a great percentage of [the university's] financial
support.” This relationship between the Tennessee Baptist Convention and
Union University adequately establishes that Union University is controlled
by a religious organization as is required for consideration for exemption
under § 106.12 of the Title IX regulation.

ELIZABETH HUNTER et al.
V.

U.S. DEPARTMENT OF EDUCATION, et al.

Case No. 6:21-cv-00474 (AA)

GOV Ex. 12

400 MARYLAND AVE, S.W. WASHINGTON, D.C. 20202
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In your Tetters you indicate that the University considers sexual immorality
as contrary to the tenets of Southern Baptists and "insist[s] upon high
levels of moral conduct. Sexual activities outside of marriage are deemed
contrary to Baptist interpretation of Biblical standards." Based on these
principles, Union University has requested and is granted by this letter,
exemption to: 34 C.F.R. § 106.21(c) (marital or parental status of appli-
cants for admission); § 106.39 (health and insurance benefits and services to
students); § 106.40 (marital or parental status of students); § 106.51(b)(6)
(Teaves of absence for pregnancy and related conditions and child care);
§ 106.57(a)(1), (b) and (c) (marital and parental status of employees,
including pregnancy); and § 106.60(a) (pre-employment inquiries as to
marital status).

Your letter indicates that since Union University does not ordinarily prac-
tice the ordination of women, it does not permit an equal number of male and
female students to select church-related vocations or receive equal scholarship
assistance for these church-related vocations. Based on this principle, Union
University has requested and is granted by this letter, exemption to 34 C.F.R.
§ 106,37(a) and (b) (financial assistance for students).

You also requested exemption to § 106,51 (employment, general), § 106.53
(recruitment for employment) and § 106.55 (job classification and structure)
based on your tenets and practices regarding morality and the award of finan-
cial assistance to students selecting church-related vocations. Sections
106.51(b)(6), 106.57(a){(1), (b) and (c) and 106.37(a) and (b), to which

Union University is granted exemption by this letter, more appropriately
address the practices you have described in your letters than do §§ 106.53,
106.55 or all of § 106.51., Therefore, based upon the information in your
letters, an exemption to §§ 106.53, 106.55 and all of § 106.51 is not
necessary.

This letter should not be construed to grant exemption from any section of
the Title IX regulation not specifically mentioned. In the event that OCR
receives a compliaint against your institution, we are obligated to determine
initially whether the allegations fall within the exemption herein granted.
Also, in the unlikely event that a complainant alleges that the practices
followed by the institution are not based on the religious tenets of the
controlling organization, OCR is obligated to contact the controlling
organization to verify those tenets. If the organization provides an
interpretation of tenets that has a different practical impact than that
described by the institution, or if the organization denies that it controls
the institution, this exemption will be rescinded.
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I hope this letter responds fully to your request. I regret the inordinate
delay in responding to your original request. If you have any questions,
please do not hesitate to contact the Atlanta Regional Office for Civil Rights.
The address 1is:

William H. Thomas

Regional Civil Rights Director

Office for Civil Rights, Region IV
Department of Education

101 Marietta Street, N.W., 27th Floor
Atlanta, Georgia 30323

Sincerely,

-~

J,F-_-‘-‘-—F/
arrylMTSisigleton
Assistant Secretary
for Civil Rights

cc: William H. Thomas, Regional Civil Rights Director, Region IV
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

0CT 25 1985

Dr. Benjamin R. Wygal
President

Union College

3800 South 48th Street
Lincoln, Nebraska 68506

Dear President Wygal:

The Office for Civil Rights of the Department of Education (OCR/ED) recently
requested additional information regarding Union College's request for
religious exemption from Title IX of the Education Amendments of 1972.

In your response, you describe certain policies practiced at the College

as being consistent with the tenets of the religious organization that
controls the institution. These policies would violate certain sections

of the regulation implementing Title IX (copy enclosed) absent a religious
exemption. The College has provided information that establishes that the
institution is controlled by a religious organization and that tenets
followed by this organization conflict with specific sections of the

Title IX regulation. Therefore, I am granting Union College an exemption
to those sections of the Title IX regulation specified in your September 30,
1985, letter. The exemption is Timited to the extent that compliance

with the Title IX regulation conflicts with the religious tenets followed
by the institution. Union College is hereby exempted from the requirements
of the following sections of the Title IX regulation: 34 C.F.R. §§ 106.21,
106.40 and 106.57. The basis for our decision to grant this exemption is
discussed in further detail below.

Your letter indicates that Union College is owned and operated by the
Seventh-day Adventist Church. Members "of its constituency and Board of
Trustees are Seventh-day Adventists, as are its faculty and staff."

This relationship between Union College and the Seventh-day Adventist
Church adequately establishes that Union College is controlled by a
religious organization as is required for consideration for exemption
under § 106.12 of the Title IX requlation.

Your request letter states that “pregnancy outside of marriage is con-
sidered immoral conduct inappropriate for a student in a Seventh-day
Adventist educational institution." The Church "'must register its
decisive, emphatic disapproval of the sin of fornication, adultery, all
acts of moral indiscretions and other . . . sin[.]'" You state that the
College must hold to this religious standard in its relationship with
its students and employees. Based on this principle, Union College

has requested and is granted by this letter exemption to: 34 C.F.R.

§ 106.21, to the extent that this section addresses marital and parental
status of applicants for admission, § 106.40 (marital or parental status
of students), and § 106.57 (marital or parental status of employees and
applicants for employment).

400 MARYLAND AVE., S.W. WASHINGTON, D.C. 20202
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This letter should not be construed to grant exemption from any section of
the Title IX regulation not specifically mentioned. In the event that OCR
receives a complaint against your institution, we are obligated to determine
initially whether the allegations fall within the exemption herein granted.
Also, in the unlikely event that a complainant alleges that the practices
followed by the institution are not based on the religious tenets of the
controlling organization, OCR is obligated to contact the controlling
organization to verify those tenets. If the organization provides an
interpretation of tenets that has a different practical impact than that
described by the institution, or if the organization denies that it controls
the institution, this exemption will be rescinded.

I hope this letter responds fully to the College's request. I regret the
inordinate delay in responding to the original request. If you have any
questions, please do not hesitate to contact the Kansas City Regional
Office for Civil Rights. The address is:

Jesse L. High

Regional Civil Rights Director
Office for Civil Rights

Department of Education, Region VII
324 East 11th Street, 24th Floor
Kansas City, Missouri 64106

Sincerely, .

Harry¥M. Singleton
Assistant Secretary
for Civil Rights

Enclosure

cc: Jesse L. High, Regional Civil Rights Director, Region VII



Case 6:21-cv-00474-AA Document 1861 2Fil gl 2N221Papaged®6p?

Yoo
DoAY, UNITED STATES DEPARTMENT OF EDUCATION
R
Ny 1 OFFICE FOR CIVIL RIGHTS
7 > THE ASSISTANT SECRETARY

March 24, 2015

Samuel W. Oliver, Ph.D.
President

Union University

1050 Union University Drive
Jackson. Tennessee 38305-3697

Dear President Oliver;

The purpose of this letter is to respond to your January 19, 2015, letter to the U.S. Department of
Education, Office for Civil Rights (OCR), in which you requested a religious exemption from Title IX of
the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681, for Union University (University) of
Jackson, Tennessee. Title [X prohibits discrimination on the basis of sex in any education program or
activity operated by a recipient of Federal financial assistance.

The implementing regulation at 34 C.F.R. § 106.12 provides that Title IX does not apply to an
educational institution controlled by a religious organization to the extent that application of Title IX
would be inconsistent with the controlling organization’s religious tenets. Therefore, such educational
institutions are allowed to request an exemption from Title IX by identifying the provisions of Title IX
that conflict with a specific tenet of the religious organization. The request must identify the religious
organization that controls the educational institution and specify the tenets of that organization and the
provisions of the law and/or regulation that conflict with those tenets.

Your request explained that the University “is controlled by a religious organization. That organization is
the Tennessee Baptist Convention.” Your letter states that “the trustees of Union University are elected
by and responsible to the Tennessee Baptist Convention.” Your letter also references the University’s
Bylaws (2.1.1. Control and Management) which state “[t]he Charter vests the control of the affairs of
Union University in its Board of Trustees, which consists of not fewer than eighteen nor more than thirty-
six in number, elected by the Tennessee Baptist Convention.”

Your letter requests a religious exemption “from provisions of Title [X to the extent application of those
provisions would not be consistent with the Convention’s religious tenets regarding marriage. sex outside
of marriage, sexual orientation, gender identity (including but not limited to transgendered status),
pregnancy, and abortion.” In support of this request, you cite to The Baptist Faith and Message 2000, the
most recent statement of faith affirmed by the Tennessee Baptist Convention. According to your letter,
that statement of faith explains that the tenets of the Convention are that marriage is between one man
and one woman and serves as the means for procreation, that God made man in male and female form,
and that the “gift of gender is thus part of the goodness of God’s creation.” You further cite the
Convention’s belief that one should “speak on behalf of the unborn and contend for the sanctity of all
human life from conception to natural death.”

You explain that it would not be consistent with the Convention’s religious tenets for the University to
comply with Title IX to the extent that it prohibits the College from “engaging in recruiting and
admissions under a policy which called for the consideration of an applicant for admission’s sexual
orientation, gender identity (including but not limited to transgendered status), marital status, past and

400 MARYLAND AVE. S.W,, WASHINGTON, DC 20202-1100
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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present practices regarding marriage, sex outside marriage, pregnancy and abortion; . . . from subjecting
students to rules of behavior, sanctions, or other treatment because of these student characteristics[; or
from] making all employment decisions. . . in a manner which takes into consideration these employee
characteristics.”

You state that, for these reasons, The University is requesting an exemption from the following regulatory
provisions “to the extent the regulation would require the institution to treat marriage, sex outside of
marriage, homosexuality, gender identity, pregnancy and abortion in a manner that is inconsistent with
the religious tenets of the Convention:”

34 C.F.R. § 106.21 (governing admission);

34 C.F.R. § 106.23 (governing recruitment of students);

34 C.F.R. § 106.31(b)(4) (governing different rules of behavior or sanctions);

34 C.F.R. § 106.31(b)(7) (governing the limitation of rights, privileges, advantages, or
opportunities);

34 C.F.R. § 106.32 (governing housing):

34 C.F.R. § 106.33 (governing comparable facilities such as restrooms and locker rooms);
34 C.F.R. § 106.40 (governing different rules based on marital or parental status of students):
34 C.F.R. § 106.41 (governing athletics);

34 C.F.R. § 106.51 (governing employment);

34 C.F.R. § 106.52 (governing employment criteria);

34 C.F.R. § 106.53 (governing recruitment of employees);

34 C.F.R. § 106.57 (governing the consideration of marital or parental status in employment
decisions);

e 34 C.F.R. § 106.60 (governing pre-employment inquiries).

e ¢ o © @ ©o 9 o

The University is exempt from these provisions to the extent that they prohibit discrimination on the basis
of marriage status, sex outside of marriage, sexual orientation, gender identity, pregnancy, or abortion and
compliance would conflict with the controlling organization’s religious tenets.

Please note that this letter should not be construed to grant exemption from the requirements of Title IX
and the regulation other than as stated above. In the event that OCR receives a complaint against your
institution, we are obligated to determine initially whether the allegations fall within the exemption here
granted. Also, in the unlikely event that a complainant alleges that the practices followed by the
institution are not based on the religious tenets of the controlling organization, OCR is obligated to
contact the controlling organization to verify those tenets. If the organization provides an interpretation
of tenets that has a different practical impact than that described by the institution. or if the organization
denies that it controls the institution, this exemption will be rescinded.

I hope this letter responds fully to your request. If you have any questions, please do not hesitate to
contact me.

Sincerely,

(7 L—

Catherine E. Lhamon
Assistant Secretary for Civil Rights
U.S. Department of Education





