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INTRODUCTION AND SUMMARY OF THE ARGUMENT 

This Court correctly denied Plaintiffs’ motion for a temporary restraining 

order. Order, ECF No. 88. The arguments before the Court now have not changed. 

Nor has the requested relief. Thus now, as then, this Court should deny Plaintiffs the 

“extraordinary remedy” they seek. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 

24 (2008). And it should do so for two reasons.  

First, this Court lacks jurisdiction to grant the requested preliminary 

injunction. To begin, Plaintiffs ask the Court to decide the statutory rights of parties 

not before it in currently pending administrative actions. Those administrative 

actions were not challenged in the amended complaint. That alone dooms Plaintiffs 

request. Moreover, this Court cannot decide the rights of the schools currently being 

investigated without their input. Nor can it exercise jurisdiction because Plaintiffs 

lack standing to seek their requested relief because the harms they allege cannot be 

fairly attributed to the federal defendants, because they cannot obtain the relief they 

seek, and because their claims are unripe in any event while the administrative 

proceedings proceed.  

Second, Plaintiffs have not, and cannot, meet any of the four requirements for 

either a mandatory or prohibitory preliminary injunction. As this Court already 

recognized when it denied the TRO—Plaintiffs have not demonstrated a risk of 

irreparable harm, Order, ECF No. 88 at 8, and are unlikely to succeed on the merits, 

id. at 6–7. Further, the balance of equities weighs against an injunction, id. at 11–

12, and an injunction against “the long-standing religious exemption based on 

speculative harm” is not in the public interest. id. at 10. 
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Because this Court lacks jurisdiction to grant the preliminary injunction, and 

because Plaintiffs cannot demonstrate any of the four factors that open the door—but 

still do not entitle them—to such an injunction, their motion should be denied.  

ARGUMENT 

I. This Court lacks jurisdiction to grant the requested preliminary 
injunction. 

This Court should deny the injunction because it lacks the jurisdiction to grant 

it. That is so both because it would affect the rights of parties not before the Court in 

pending administrative proceedings and because Plaintiffs lack standing to obtain it.  

A. The Court lacks personal jurisdiction to issue an injunction 
affecting the rights of parties not before it in currently pending 
administrative actions. 

This Court’s jurisdiction extends only to the “merits of the case or controversy 

before it,” Pac. Radiation Oncology, LLC v. Queen’s Med. Ctr., 810 F.3d 631, 633 (9th 

Cir. 2015), and can only be exercised if the court has “personal jurisdiction over the 

parties and subject matter jurisdiction over the claim.” Zepeda v. INS, 753 F.2d 719, 

727 (9th Cir.1985). Here, the proceedings that are the subject of the preliminary-

injunction motion are not yet ripe for judicial review, and the Court lacks jurisdiction 

over both the relevant parties and the “subject matter” of the claims that Plaintiffs 

invoke as a basis for their proposed injunction.  

For a preliminary injunction to involve the same case or controversy before the 

Court, there must be a “sufficient nexus between the claims raised in a motion for 

injunctive relief and the claims set forth in the underlying complaint itself.” Pac. 

Radiation Oncology, 810 F.3d at 636. Where there is no such nexus, such as where a 
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motion for injunctive relief “deals with a matter lying wholly outside the issues in the 

suit,” a Court “should not issue an injunction.” Kaimowitz v. Orlando, 122 F.3d 41, 

43 (11th Cir. 1997). 

That principle is dispositive here as to issues not actually sought in the 

amended complaint. Unlike their amended complaint, Plaintiffs’ request for a 

preliminary injunction does not seek to invalidate the Title IX religious exemption, 

deny funding to the involved religious schools, or even vindicate the specific claims of 

the plaintiffs in this case. Rather, Plaintiffs are now asking the Court to establish a 

legal constraint on other decision-makers, namely the various regional offices of the 

Department’s Office of Civil Rights, in administrative proceedings not before this 

Court, involving specific legal claims also not currently before this Court. See Mot. at 

9–10, ECF No. 44; Mot. to Amend at 13–14, ECF No. 75. Such relief is beyond the 

Court’s jurisdiction. See Zepeda, 753 F.2d at 727; Pac. Radiation Oncology, 810 F.3d 

at 636. 

Plaintiffs’ motion also founders on the rule that courts lack authority to 

determine the rights of parties not before it. Zepeda, 753 F.2d at 727. As Plaintiffs’ 

Title IX complaints are considered in these other forums (the regional Department 

offices), the religious schools they involve have the right to invoke the Title IX 

religious exemption in their defense. Accordingly, it is entirely inappropriate for 

Plaintiffs to ask this Court to determine rules governing administrative proceedings 

involving those schools—and in so doing to deny them an exemption that they have a 

right to invoke—without their presence. Even if those schools are not necessary 
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parties to the underlying action in this case, they are unquestionably necessary when 

resolving a motion to enjoin the dismissal of separate investigations against them. In 

re County of Orange, 262 F.3d 1014, 1022 (9th Cir. 2001) (Among other things, a party 

is necessary “when the absent party claims a legally protected interest in the action.”) 

(citation omitted). Plaintiffs’ request that this Court prevent the dismissal of 

proceedings against religious schools not before it, while Plaintiffs argue here for a 

change in the governing law, is thus entirely inappropriate.  

To be sure, if this Court were to rule against the constitutionality of Title IX’s 

religious exemption, and if that ruling were upheld by the Ninth Circuit and the 

Supreme Court, then these other proceedings before the Department could be 

affected. But that outcome is highly speculative and, given this Court’s order denying 

the TRO, unlikely. Order at 6, ECF No. 88 (“[T]he Court cannot find that plaintiffs 

have shown a likelihood of success on the merits of their Fifth Amendment, 

Establishment Clause, APA, or RFRA claims.”). And in any event, the religious 

schools should not have to wait for this case’s resolution before asserting their present 

rights in those proceedings. Landis v. N. Am. Co., 299 U.S. 248, 255 (1936) (“Only in 

rare circumstances will a litigant in one cause be compelled to stand aside while a 

litigant in another settles the rule of law that will define the rights of both.”). Nor can 

the mere possibility of such an impact justify the issuance of a preliminary injunction 

governing those separate, ongoing Departmental proceedings.  
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B. The Court lacks subject-matter jurisdiction because Plaintiffs lack 
standing and their claims are not ripe. 

The preliminary injunction must also be denied because (1) Plaintiffs lack 

standing and (2) their claims are not ripe for federal judicial review or involvement.  

As to Article III standing, and for the reasons the federal defendants explained 

in their motion to dismiss and their opposition to this motion, Plaintiffs are not 

harmed by the federal defendants faithfully applying the Title IX religious 

exemption. Dep’t’s Mot. to Dismiss at 15–16, ECF No. 56 (explaining that the alleged 

harms are not fairly traceable to the federal defendants because they are the result 

of the “independent decision making” of religious schools); id. at 16–19 (explaining 

that the Court can offer no redress because without the exemption, religious schools 

would remain free to deny federal funding and continue to implement their policies 

and because no money damages are available to them absent a waiver of sovereign 

immunity); Dep’t’s Opp’n at 18, ECF No. 62 (“Plaintiffs’ complaint is not that ED 

directly discriminated against them through its own actions. Instead, they allege that 

educational institutions—who are not parties to this case—discriminated against 

Plaintiffs.”). Rather than repeating the federal defendants’ analysis of this point, the 

religious intervenors incorporate those arguments here and simply summarize them: 

Plaintiffs sued the wrong parties and could not obtain the requested relief even if 

they hadn’t. Because both causation and redressability are necessary elements of 

standing, Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–62 (1992), and because both 

are missing here, this Court lacks jurisdiction. 
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The Court lacks jurisdiction for an additional reason: Plaintiffs’ claims are 

unripe. To begin, as the federal defendants emphasize, the Court must take the state 

of facts as they were at the time of the Amended Complaint. Dep’t’s Opp’n at 17, ECF 

No. 62 (citing D’Lil v. Best Western Encina Lodge & Suites, 538 F.3d 1031, 1036 (9th 

Cir. 2008)). None of the administrative actions Plaintiffs seek to enjoin existed at the 

commencement of this case. But beyond that, it has long been the rule in the Ninth 

Circuit and elsewhere that “[j]udicial intervention in uncompleted administrative 

proceedings, absent a statutory mandate, is strongly disfavored.” Bakersfield City 

Sch. Dist. v. Boyer, 610 F.2d 621, 626 (9th Cir. 1979); see also Riss & Co. v. I.C.C., 179 

F.2d 810, 811 (D.C. Cir. 1950) (“[C]ourts are not authorized to interfere by injunction 

or declaratory judgment with the conduct of pending administrative proceedings.”). 

This long-settled rule also serves a prudential purpose, as it protects “agencies from 

judicial interference until an administrative decision has been formalized and its 

effects felt in a concrete way by the challenging parties.” Abbott Lab’ys v. Gardner, 

387 U.S. 136, 148–49 (1967), overruled on other grounds, Califano v. Sanders, 430 

U.S. 99 (1977).  

Plaintiffs, of course, could have brought their complaints directly against the 

religious schools that they attended in the appropriate federal district courts. Greater 

Los Angeles Council on Deafness, Inc. v. Cmty. Television of S. Cal., 719 F.2d 1017, 

1021 (9th Cir. 1983) (“[E]xhaustion of administrative remedies provided by Title IX 

of the Education Amendments of 1972 is not required prior to filing a private court 

action.”). They did not do so. Instead, they chose to invoke the executive power by 
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bringing administrative claims. By so choosing, they subjected their claims to the 

rules generally governing administrative proceedings. While the claims they initiated 

are pending before the Department, judicial resolution of those claims is unripe. That 

failure of ripeness is an independent reason why the Court lacks authority to grant 

the requested relief.  

II. Plaintiffs failed to show that they are likely to succeed on the merits, 
much less that the law “clearly favors” their novel position. 

In any event, in denying Plaintiffs’ TRO motion, this Court already held that 

Plaintiffs were not entitled to injunctive relief because they failed to establish that 

they are likely to succeed on the merits, let alone that the law and facts clearly favor 

their position. Hunter v. U.S. Dep’t of Educ., No. 6:21-CV-00474-AA, 2021 WL 

3861154, at *3–*4 (D. Or. Aug. 30, 2021). The Court was correct, and it is fatal to 

Plaintiffs’ motion for preliminary injunction because both motions seek essentially 

the same relief and are governed by the same standards. See New Motor Vehicle Bd. 

of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1347 n.2 (1977).  

A. The requested relief triggers the heightened standard for 
mandatory injunctions, which Plaintiffs cannot meet.  

This Court correctly held that Plaintiffs’ TRO triggered the heightened 

standard for mandatory injunctions because both their original and amended 

requested relief would change—not preserve—the status quo. Hunter, 2021 WL 

3861154, at *3–*4 (noting that the amended relief “presents a textbook case of a 

mandatory injunction” and that the original relief “also appears, at least in part, to 

seek a mandatory injunction[.]”). Because Plaintiffs’ motion for preliminary 

injunction seeks the very same relief, the Court should apply the same heightened 
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standard, which requires Plaintiffs to “establish that the law and facts clearly favor 

[their] position, not simply that [they] are likely to succeed.” Hunter, 2021 WL 

3861154, at *3–*4 (emphasis in original). As explained below, Plaintiffs cannot carry 

this heightened burden. 

B. Plaintiffs cannot show that the law clearly favors their position 
because the religious exemption is required. 

The first fatal problem with Plaintiffs’ position is that the Title IX exemption 

they challenge would be required by federal law even if it didn’t exist. Without the 

religious exemption, Title IX would violate the Free Exercise Clause, the Religious 

Freedom Restoration Act (RFRA), and the Establishment Clause. Because the 

religious exemption is affirmatively required, it is impossible for Plaintiffs to 

establish that the law “clearly favors” their novel position that the exemption is 

prohibited.  

1. The religious exemption is required by the Free Exercise 
Clause. 

Under the Free Exercise Clause, a law that burdens religion is presumptively 

unconstitutional and subject to strict scrutiny unless it is neutral and generally 

applicable. Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1876 (2021). The Supreme 

Court unanimously held that it is “plain” that the government substantially burdens 

an institution’s religious exercise “by putting it to the choice of curtailing its mission 

or approving relationships inconsistent with its beliefs.” Id. And a law is not neutral 

and generally applicable “if it prohibits religious conduct while permitting secular 

conduct that undermines the government’s asserted interests in a similar way.” Id. 
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at 1877. Indeed, laws “are not neutral and generally applicable, and therefore trigger 

strict scrutiny under the Free Exercise Clause, whenever they treat any comparable 

secular activity more favorably than religious exercise.” Tandon v. Newsom, 141 S. 

Ct. 1294, 1296 (2021) (emphasis in original). 

If Title IX were stripped of its religious exemption and interpreted to prohibit 

differential treatment based on sexual orientation and gender identity, the law would 

substantially burden schools’ religious exercise by putting them to the choice of 

approving relationships inconsistent with their beliefs or ceasing to exist altogether 

because of a loss of enrollment among low- and middle-income students who need 

financial assistance to pursue education. See Decl. of Sheldon Nord, Ph.D., ¶¶ 32, 34, 

ECF No. 9 (“The present legal action seeks to remove Title IX’s religious exemption, 

which would force Corban to choose between violating its religious convictions or 

suffering a significant reduction in funding/enrollment. […] Corban could not sustain 

the loss of federal funding and enrollment that would alternatively come if Title IX 

no longer had a religious exemption.”); Decl. of John Jackson, Ph.D., ¶¶ 31–32, ECF 

No. 10 (same); Decl. of Brian Arnold, Ph.D., ¶¶ 8, 31, ECF No. 11 (same). Eliminating 

the religious exemption would impose substantial burdens on schools’ religious 

exercise and render Title IX presumptively unconstitutional. 

And Title IX is not generally applicable, so the law would both trigger and fail 

strict scrutiny without the religious exemption. The government’s interest in 

enforcing Title IX is to prevent discrimination based on sex, but the law enumerates 

nine separate exceptions to its prohibition against sex discrimination. 20 U.S.C. § 
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1681(a)(1)–(9). If Title IX were stripped of its religious exemption, the law would 

impose a substantial burden on religious schools while maintaining its eight 

remaining secular exceptions that undermine the government’s nondiscrimination 

interest. And the Supreme Court made clear that a law is not narrowly tailored—and 

thus cannot survive strict scrutiny—when it allows for even the possibility of secular 

exemptions while denying a religious exemption. Fulton, 141 S. Ct. at 1882 (“The 

creation of a system of exceptions . . . undermines the [government’s] contention that 

its non-discrimination policies can brook no departures.”). So long as the government 

provides any exemption to Title IX’s general prohibition against sex discrimination, 

it must preserve the religious exemption. 

Plaintiffs’ requested relief would also violate the Free Exercise Clause because 

of a lack of governmental neutrality. Government entities have an “obligation of 

religious neutrality,” and the Free Exercise Clause bars even “subtle departures from 

neutrality” on matters of religion. Masterpiece Cakeshop, Ltd. v. Col. C.R. Comm’n, 

138 S. Ct. 1719, 1723, 1731 (2018) (citation omitted). But throughout this litigation, 

the Department has repeatedly departed from religious neutrality, going out of its 

way to malign the policies and actions of schools with religious beliefs that the 

Department opposes. Dep’t’s Mot. to Dismiss at 2, ECF No. 56 (“The Department does 

not condone the alleged actions that Plaintiffs attribute to their educational 

institutions.”); id. at 22 (“Defendants do not condone the conduct alleged by 

Plaintiffs[.]”); id. at 24 ([T]he federal government in no way condones the private 

conduct alleged in the FAC.”); Dep’t’s Opp’n at 2, ECF No. 62 (“Defendants do not 
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condone the alleged actions that Plaintiffs attribute to their educational 

institutions.”). A government actor that expressly criticizes certain religious beliefs 

cannot be allowed to determine qualifications for funding based on a school’s 

compliance with those very beliefs. 

For these reasons, the religious exemption is required to prevent Title IX from 

violating the Free Exercise Clause, and the relief that Plaintiffs request is itself 

unconstitutional. Religious schools’ Free Exercise rights therefore foreclose Plaintiffs’ 

novel argument that Title IX cannot lawfully include a religious exemption. 

2. The religious exemption is required by RFRA. 

RFRA likewise forecloses that argument. Under RFRA, “Government shall not 

substantially burden a person’s exercise of religion even if the burden results from a 

rule of general applicability.” 42 U.S.C. § 2000bb-1(a). “Government may 

substantially burden a person’s exercise of religion only if it demonstrates that 

application of the burden to the person (1) is in furtherance of a compelling 

governmental interest; and (2) is the least restrictive means of furthering that 

compelling governmental interest.” Id. at § 2000bb-1(b). 

As explained above, the government would substantially burden schools’ 

religious exercise by enforcing Title IX without the religious exemption, putting 

schools to the choice of curtailing their mission or approving relationships that are 

inconsistent with their convictions. See supra, Section II.B.1. And the Supreme Court 

has clarified that a law that withholds religious exemptions while granting secular 

exceptions—like the eight secular exceptions in Title IX—is not the least restrictive 

means of advancing a compelling government interest. Fulton, 141 S. Ct. at 1882. So 
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religious schools’ RFRA rights also foreclose Plaintiffs’ likelihood of success on the 

merits and require denial of their motion for preliminary injunction. 

3. The religious exemption is required by the Establishment 
Clause. 

The Establishment Clause also requires the religious exemption, foreclosing 

Plaintiffs’ requested relief in this case and forestalling entry of the requested 

injunction. The Establishment Clause’s “clearest command” is that “one religious 

denomination cannot be officially preferred over another,” Larson v. Valente, 456 U.S. 

228, 244 (1982), and the Free Exercise Clause forbids the government from using a 

school’s religious affiliation to deny it and its students access to religiously neutral 

and generally available federal funding. Espinoza v. Mont. Dep’t of Revenue, 140 S. 

Ct. 2246, 2256 (2020) (invalidating state law conditioning eligibility for “government 

aid” on a school’s decision to “divorce itself from any religious control or affiliation”). 

Eliminating Title IX’s religious exemption would cause Establishment Clause 

violations because the government would be allowed—if not required—to prefer 

religious schools with certain religious views over other schools without them. The 

government would allow students to use their financial aid at religious schools that 

lack unpopular beliefs or policies on marriage and sexuality, but students who attend 

schools with such beliefs would be denied funding. 

And, regardless whether a religious school had such beliefs or policies, every 

religious school in the country would be under constant review by the Department to 

determine Title IX eligibility. Yet the Establishment Clause forbids the 

government—including courts—from constantly reviewing religious “policy, 
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administration, and governance.” Natal v. Christian and Missionary All., 878 F.2d 

1575, 1578 (1st Cir. 1989). Because the religious exemption is also required to prevent 

Establishment Clause violations, Plaintiffs cannot establish that the law “clearly 

favors” their position. 

C. Plaintiffs cannot show that the law clearly favors their position 
because the requested injunction would violate the separation of 
powers. 

Plaintiffs’ motion does not seek judicial review of a final agency action, but 

rather asks the Court to affirmatively modify the Department’s routine complaint-

administration procedures and to direct the Department to initiate numerous 

investigations. But the judiciary generally cannot oversee and direct an executive 

agency’s enforcement discretion and affirmative use of resources. See TransUnion 

LLC v. Ramirez, 141 S. Ct. 2190, 2203 (2021) (“Federal courts do not exercise general 

legal oversight of the Legislative and Executive Branches, or of private entities.”); 

Victorino v. FCA US LLC, No. 16-cv-1617-GPC(JLB), 2016 WL 6441518, at *12 (S.D. 

Cal. Nov. 1, 2016) (“A court cannot direct a federal agency [] how to use its resources 

or how to set its enforcement priorities and when to conduct a vehicle recall or to halt 

the sale of vehicles.”). 

This Court would violate separation-of-powers principles by ordering the 

Department to modify its complaint-administration procedures because “it is not 

within the province of the judiciary to force an agency to adopt a rule on a subject 

that is within its compass of authority before the agency itself has acted on the issue.” 

Pirlott v. N.L.R.B., 522 F.3d 423, 433 (D.C. Cir. 2008). As the Supreme Court recently 

put it, “[l]etting the Executive Branch’s decision-making process run its course not 
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only brings more manageable proportions to the scope of the parties’ dispute, but also 

ensures that we act as judges, and do not engage in policymaking properly left to 

elected representatives.” Trump v. New York, 141 S. Ct. 530, 536 (2020) (cleaned up).  

The Supreme Court has further held that the judiciary lacks authority to order 

an executive agency to undertake an investigation, noting that “an agency’s decision 

not to take enforcement action should be presumed immune from judicial review” 

because such decisions have been “committed to agency discretion.” See Heckler v. 

Chaney, 470 U.S. 821, 832–33 (1985). “In this regard, an agency’s refusal to institute 

proceedings shares some of the characteristics of the decision of a prosecutor in the 

Executive Branch not to indict—a decision which has long been regarded as the 

special province of the Executive Branch[.]” INSLAW, Inc. v. Thornburgh, 753 F. 

Supp. 1, 6 (D.D.C. 1990) (citing Heckler, 470 U.S. at 832). As the Court put it in 

Heckler, “[t]he danger that agencies may not carry out their delegated powers with 

sufficient vigor does not necessarily lead to the conclusion that courts are the most 

appropriate body to police this aspect of their performance. That decision is in the 

first instance for Congress[.]” Heckler, 470 U.S. at 834. 

Because the requested injunctive relief would violate the separation of powers, 

Plaintiffs cannot establish that the law “clearly favors” their position. 

D. Plaintiffs cannot show that the law clearly favors their position 
because the Complaint fails to state any viable claim. 

This Court’s decision denying Plaintiffs’ motion for a TRO highlights another 

reason that Plaintiffs cannot show that the law clearly favors their position. There 

the Court correctly held that “it is far from clear that defendants’ conduct violates 
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plaintiffs’ constitutional rights,” and that, “[u]pon review of the record, the Court 

cannot find that plaintiffs have shown a likelihood of success on the merits of their 

Fifth Amendment, Establishment Clause, APA, or RFRA claims, let alone that the 

law and facts clearly favor their position.” Hunter, 2021 WL 3861154 at *3–*4. On 

each of these points too, Plaintiffs have failed to establish that the law “clearly favors” 

their causes of action. 

1. Plaintiffs are unlikely to succeed on their First Amendment 
and RFRA claims. 

As this Court recognized in denying a TRO, Plaintiffs do not even argue a 

likelihood of success on their third cause of action for violations of First Amendment 

rights to freedom of religion, speech, assembly, and association. Id. at n.3. For that 

reason, the federal defendants did not address that claim in its opposition brief. See 

Dep’t’s Opp’n, ECF No. 62. In any event, Plaintiffs fail to state a claim under the First 

Amendment and the RFRA cause of action fails for the same reason. 

To state a claim under the First Amendment or RFRA, Plaintiffs must allege 

that their injuries are caused by the government, not private actors. Manhattan Cmty. 

Access Corp. v. Halleck, 139 S. Ct. 1921, 1926 (2019); see 42 U.S.C. § 2000bb-1(a). As 

the federal defendants explain more fully in their opposition, the fact that a private 

entity receives governmental funding or is subject to regulation does not render its 

conduct government action. See Blum v. Yaretsky, 457 U.S. 991, 1004 (1982). Nor does 

the government’s acquiescence, approval or encouragement of private conduct. See 

id.; Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 164 (1978). Plaintiffs must instead show 

that “there is a sufficiently close nexus between the State and the challenged action 
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of the regulated entity so that the action of the latter may be fairly treated as that of 

the State itself.” Blum, 457 U.S. at 1004 (citation omitted). No such nexus exists 

when, as here, the alleged injury results from intervening conduct of a private party 

exercising independent judgment. See id. 

Here, Plaintiffs allege that their constitutional rights are burdened by “campus 

policies.” First Am. Compl. (“FAC”) ¶ 701. But those policies were developed and 

enforced by private religious schools, not the government. In an attempt to 

manufacture governmental action, Plaintiffs suggest that the Department itself 

burdens their constitutional rights by its “inaction,” FAC ¶¶ 2, 6, or by granting 

religious exemptions, which in turn, allow private religious schools to maintain 

policies that allegedly injure Plaintiffs. FAC ¶¶ 2, 5, 705. But the Department’s mere 

acquiescence or approval of private religious schools’ conduct does not turn their 

private religious decisions into government action. See Blum, 457 U.S. 1004. And the 

intervening conduct of private religious schools exercising their independent 

judgment destroys any nexus between the Department’s recognition of religious 

exemptions and Plaintiffs’ alleged injuries. Plaintiffs fail to plausibly allege 

governmental action, so their First Amendment and RFRA claims are unlikely to 

succeed. 

2. Plaintiffs are unlikely to succeed on their Establishment 
Clause claim. 

Plaintiffs’ Establishment Clause claim likewise stumbles out the gate because 

the Supreme Court “has long recognized that the government may (and sometimes 

must) accommodate religious practices and that it may do so without violating the 
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Establishment Clause.” Corp. of Presiding Bishop of Church of Jesus Christ of Latter-

day Saints v. Amos, 483 U.S. 327, 334 (1987) (citation omitted). In Amos, the Supreme 

Court upheld a nearly identical statutory exemption against a nearly identical 

challenge. There, an employee had challenged Title VII’s religious exemption for 

violating the Establishment Clause. But the Supreme Court upheld the exemption as 

valid because it served a legitimate purpose (reducing government interference with 

religious organizations), allowed religious organizations to advance their mission 

(without forcing the government to do so), and treated religion neutrally (without 

discriminating among religions). Id. at 329, 335–39. 

Amos controls here. Like its Title VII counterpart, Title IX’s exemption allows 

religious schools to define and carry out their religious missions, does not require the 

government to promote religion, and protects all religious educational organizations 

without singling out any denomination or belief for special treatment. To be sure, 

Plaintiffs believe the exemption favors certain religious beliefs and denominations. 

FAC ¶¶ 587, 648–49, 654–55. But the Supreme Court already considered and rejected 

that argument, and the “critical weakness” of Plaintiffs’ claim is “that [the 

exemption], on its face, simply does not discriminate on the basis of religious 

affiliation or religious belief.” Gillette v. United States, 401 U.S. 437, 450 (1971). 

The religious exemption is also consistent with history and tradition, a factor 

that the Supreme Court has recently considered in place of the three-part test from 

Lemon v. Kurtzman, 403 U.S. 602 (1971). See Am. Legion v. Am. Humanist Ass’n, 139 

S. Ct. 2067, 2080 (2019) (plurality opinion). Our nation boasts a long history of 
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accommodating religion through statutory exemptions without violating the 

Establishment Clause. See Fulton, 141 S. Ct. at 1905–12 (Alito, J., concurring); 

Douglas Laycock, Regulatory Exemptions of Religious Behavior and the Original 

Understanding of the Establishment Clause, 81 Notre Dame L. Rev. 1793, 1808–09 

(2006). And for the past century, the Supreme Court and the Ninth Circuit have 

repeatedly upheld religious exemptions against Establishment Clause attacks: 

• Arver v. United States, 245 U.S. 366, 376, 389–90 (1918) (draft exemption 
for clergy, seminarians, and pacificists);  

• Goldman v. United States, 245 U.S. 474, 476 (1918) (same); 
• Zorach v. Clauson, 343 U.S. 306, 312 (1952) (exemption from compulsory 

education law for religious instruction off campus);  
• Walz v. Tax Comm’n of New York, 397 U.S. 664, 680 (1970) (property tax 

exemption for religious non-profits);  
• Gillette, 401 U.S. at 441, 460 (draft exemption for those with certain 

religious and conscientious objections); 
• Amos, 483 U.S. at 334 (Title VII religious exemption);  
• Cutter v. Wilkinson, 544 U.S. 709, 720 (2005) (RLUIPA exemption for 

prisoners); 
• Kong v. Scully, 341 F.3d 1132, 1134 (9th Cir. 2003) (exemption for non-

medical care of persons); and 
• Droz v. Comm’r of IRS, 48 F.3d 1120, 1124 (9th Cir. 1995) (exemption from 

tax for Social Security). 
And as the federal defendants explain at greater length in their opposition 

brief, ECF No. 62, Title IX’s religious exemption satisfies the three-prong Lemon test. 

In summary, Lemon’s first prong is satisfied when a law serves a permissible secular 

purpose. Williams v. California, 764 F.3d 1002, 1014 (9th Cir. 2014). As Amos held, 

“it is a permissible legislative purpose to alleviate significant governmental 

interference with the ability of religious organizations to define and carry out their 

religious missions.” Amos, 483 U.S. at 335. The Title IX exemption serves a 
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permissible secular purpose by reducing governmental interference with religious 

activity. See Kong, 341 F.3d at 1140.  

Lemon’s second prong is satisfied when a law’s primary effect neither advances 

nor inhibits religion. Williams, 764 F.3d at 1014. To evaluate this prong, courts 

consider whether the challenged government action sends “primarily a message of 

either endorsement or disapproval of religion” to the “informed and reasonable 

observer.” Trunk v. City of San Diego, 629 F.3d 1099, 1109–10 (9th Cir. 2011) (cleaned 

up). The Title IX exemption does not. See Amos, 483 U.S. at 335 (Title VII had 

primary effect of allowing religious organizations to advance their mission). The 

government can accommodate private religious exercise without endorsing any 

religious view. Mayweathers v. Newland, 314 F.3d 1062, 1069 (9th Cir. 2002). While 

Plaintiffs suggest that relieving religious institutions “of regulatory burdens and 

liability” advances religion, courts have repeatedly held otherwise. FAC § 652; see, 

e.g., Amos, 483 U.S. at 337 (distinguishing law that “allows [religious institutions] to 

advance religion” like an exemption from situations when “government itself has 

advanced religion through its own activities and influence”); Kong, 341 F.3d at 1139–

40 (noting that exemption “indoctrinates no one in religion” and “does not symbolize 

government approval”).  

Lemon’s third prong is also satisfied because “[i]t cannot be seriously contended 

that [this religious exemption] impermissibly entangles church and state,” as it 

“effectuates a more complete separation of the two and avoids . . . intrusive inquir[ies] 

into religious belief[s].” Amos, 483 U.S. at 339. The challenged exemption applies to 
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all religions and all denominations, and it encompasses all religious tenets that 

conflict with Title IX. 20 U.S.C. § 1681(a)(3). There is no entanglement. 

3. Plaintiffs are unlikely to succeed on their Equal Protection 
claim. 

Plaintiffs’ Equal Protection claim is similarly unlikely to succeed. The level of 

scrutiny for an equal protection claim depends on “the state’s classification of groups.” 

Gallinger v. Beccera, 898 F.3d 1012, 1016 (9th Cir. 2018) (citation omitted). Laws 

discriminating against a suspect class (such as “race, religion, or national origin”) 

receive strict scrutiny. Ball v. Massanari, 254 F.3d 817, 823 (9th Cir. 2001). 

“Regulations which facially discriminate on the basis of gender . . . must receive 

intermediate scrutiny.” Harrison v. Kernan, 971 F.3d 1069, 1078 (9th Cir. 2020). And 

laws that classify upon neither a suspect nor quasi-suspect class receive rational-

basis review. Ball, 254 F.3d at 823. 

Here, rational-basis review applies because Title IX’s religious exemption does 

not mention—much less classify—any protected class. The exemption “is neutral on 

its face and motivated by a permissible purpose of limiting governmental interference 

with the exercise of religion.” Amos, 483 U.S. at 339. Thus, there is “no justification 

for applying strict scrutiny.” Id. Unable to identify any facial classification in the 

statute, Plaintiffs accuse the exemption of negatively affecting “sexual and gender 

minority students.” FAC ¶ 657. But disparate impact alone does not change the level 

of scrutiny. As the Supreme Court has held, “[w]hen the basic classification is 

rationally based, uneven effects upon particular groups within a class are ordinarily 

of no constitutional concern.” Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 272 (1979). 
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Title IX’s religious exemption survives rational-basis review because it serves a 

legitimate governmental interest of accommodating religion. See Amos, 483 U.S. at 

339.  

Moreover, Title IX’s exemption satisfies any level of review. As the federal 

defendants explained in their opposition, the religious exemption satisfies 

intermediate scrutiny because exempting religious institutions from Title IX is 

substantially related to an important government interest in protecting the free 

exercise of religion. Dep’t’s Opp’n at 22–23, ECF No. 62. And the exemption also 

satisfies strict scrutiny because it serves a compelling government interest by 

preventing the government from violating foundational religious liberties protected 

by the First Amendment and RFRA. See, e.g., Amos, 483 U.S. at 334 (“[T]he 

government may (and sometimes must) accommodate religious practices.”). Further, 

the scope of the exemption is “suitably tailored” to that interest because it only applies 

“if” and “to the extent” that application of Title IX would violate an institution’s 

religious tenets. See 20 U.S.C. § 1681(a)(3); 34 C.F.R § 106.12(a). 

4. Plaintiffs are unlikely to succeed on their Substantive Due 
Process claim. 

Plaintiffs likewise have little chance of prevailing on their Substantive Due 

Process claim. As the Ninth Circuit has held, “[s]ubstantive due process cases 

typically apply strict scrutiny in the case of a fundamental right and rational basis 

review in all other cases.” Witt v. Dep’t of Air Force, 527 F.3d 806, 817 (9th Cir. 2008). 

Fundamental rights include particular rights contained in the first eight 

Amendments, as well as unenumerated “fundamental rights and liberties which are, 
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objectively, deeply rooted in this Nation’s history and tradition” and “implicit in the 

concept of ordered liberty.” Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997) 

(citations omitted). 

Plaintiffs allude to several Substantive Due Process theories, asserting that 

Title IX’s exemption burdens their fundamental right to marry (FAC ¶¶ 634–35), as 

well as their “rights” to obtain “gender-affirming” and “culturally competent” medical 

care; to be free from bias-related harassment and conversion therapy; to privacy 

about their LGBTQ+ status; and to be clothed and groomed consistent with that 

status. FAC ¶ 645. But the exemption does not burden any of these. Substantive due 

process is not implicated unless “the government attempts to intrude upon [Plaintiffs’] 

personal and private lives.” Witt, 527 F.3d at 819 (emphasis added). And, as the 

Department explains at length in its opposition, the government is not stopping 

anyone from marrying or obtaining medical care or dressing as they wish. See Dep’t’s 

Opp’n at 26–33, ECF No. 62. Plaintiffs do not seek to be free from government 

interference but rather to compel private religious schools to conform to Plaintiffs’ 

views. They have no right to that. 

5. Plaintiffs are unlikely to succeed on their APA claim. 

Plaintiffs further argue that two final rules the Department issued to revise 

Title IX’s implementing regulation “should be vacated as arbitrary and capricious.” 

FAC ¶¶ 688, 697. But Plaintiffs fail to state an APA claim because the final rules 

were reasonable, considered and discussed comments, and merely explained the 

Department’s longstanding and lawful application of the religious exemption. The 

APA’s arbitrary-and-capricious standard merely requires “that agency action be 
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reasonable and reasonably explained.” Fed. Commc’ns Comm’n v. Prometheus Radio 

Project, 141 S. Ct. 1150, 1158 (2021). As the Supreme Court has held, “[j]udicial 

review under that standard is deferential, and a court may not substitute its own 

policy judgment for that of the agency.” Id. Further, “[a] court simply ensures that 

the agency has acted within a zone of reasonableness and, in particular, has 

reasonably considered the relevant issues and reasonably explained the decision.” Id.  

The August Rule. The first rule, effective August 2020, merely codified the 

Department’s “longstanding” position that an institution need not obtain a formal 

assurance from the Department before asserting the statutory religious exemption. 

85 Fed. Reg. 30026, 30475 (May 19, 2020) (“August Rule”). The August Rule brought 

the regulation “further in line with the relevant statutory framework,” because “[n]o 

part of the statute requires that recipients receive an assurance letter from OCR, and 

no part of the statute suggests that a recipient must be publicly on the record as a 

religious institution claiming a religious exemption before it may invoke a religious 

exemption in the context of Title IX.” Id., accord 20 U.S.C. § 1681(a)(3). 

And the August Rule is not arbitrary and capricious under the APA’s 

deferential standard. Before issuing the August Rule, the Department issued a Notice 

of Proposed Rulemaking and “received more than 124,000 comments on the proposed 

regulations.” 85 Fed. Reg. at 30055. Contrary to Plaintiffs’ bald allegation, FAC ¶ 

693, the August Rule gave a detailed explanation of the Department’s reasons for 

codifying its longstanding practice, discussed the relevant statutory language, 

evaluated alternatives, and considered and responded to comments, including 

Case 6:21-cv-00474-AA    Document 109    Filed 10/15/21    Page 32 of 44



 24 - Intervenors’ Joint Response to Plaintiffs’ Motion for Preliminary Injunction  

comments concerning the rights of students who identify as LGBTQ+. Id. at 30475–

30482. So the August Rule is far from arbitrary or capricious. 

To be sure, “when an agency changes course,” it should generally consider “that 

longstanding policies may have engendered serious reliance interests that must be 

taken into account.” See Nat’l Urb. League v. Ross, 977 F.3d 770, 778 (9th Cir. 2020) 

(citations omitted). But here, the Department didn’t change course. Rather, the 

Department codified its longstanding policy. 85 Fed. Reg. at 30475 (“Contrary to 

commenters who suggested that the [prior regulation] require[d] schools to 

affirmatively request an assurance letter from OCR, OCR has previously interpreted 

the [prior] regulation to mean that a school can invoke a religious exemption even 

after OCR has received a complaint regarding the educational institution.”). So there 

could be no legitimate reliance interest in a contrary interpretation of the regulation. 

The November Rule. The second rule, effective November 2020, clarified how 

institutions can show that they are controlled by a religious organization and 

therefore eligible to invoke the exemption. 85 Fed. Reg. 59916, 59945 (Sept. 23, 2020) 

(“November Rule”). Title IX “does not directly address how educational institutions 

demonstrate whether they are controlled by a religious organization.” Id. at 59918. 

The Department explained that “religious organizations are organized in widely 

different ways that reflect their respective theologies.” Id. “Indeed, the Department 

has long recognized exemptions for educational institutions that are controlled by 

religious organizations with [both] hierarchical and non-hierarchical structures.” Id. 

The Department further explained that both the Constitution and RFRA obligate it 
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“to broadly interpret ‘controlled by a religious organization’ to avoid religious 

discrimination among institutions of varying denominations.” Id. 

The November Rule is also far from arbitrary or capricious. Before issuing the 

rule, the Department issued a Notice of Proposed Rulemaking and “received more 

than 17,000 comments on the proposed regulations.” 85 Fed. Reg. at 59919. Again, 

contrary to Plaintiffs’ bald allegations, FAC ¶¶ 676–77, the November Rule gave a 

detailed explanation of the Department’s reasons for clarifying how it determined 

control by a religious organization, discussed the relevant statutory language, 

evaluated alternatives, and considered and responded to various comments, 

including comments regarding the civil rights of students who identify as LGBTQ+. 

85 Fed. Reg. at 59945–62. And because the November Rule merely codified factors 

that the Department had used for decades to evaluate control by a religious 

organization, id. at 59949, there can be no legitimate reliance interest in a contrary 

interpretation.  

Moreover, the November Rule is consistent with the law, the agency’ authority, 

and the Department’s prior interpretation of “control by a religious organization.” 

The Department reasonably “determined it is necessary to regulate given the 

statutory silence and genuine ambiguity in regard to the criteria for obtaining a 

religious exemption under Title IX.” Id. at 59949. The November Rule’s changes “are 

consistent with the Title IX statute in that they do not contradict, but attempt to 

clarify, an explicit exception provided for in the Title IX statute.” Id. And, in 

enumerating the ways that schools can show they are controlled by a religious 

Case 6:21-cv-00474-AA    Document 109    Filed 10/15/21    Page 34 of 44



 26 - Intervenors’ Joint Response to Plaintiffs’ Motion for Preliminary Injunction  

institution, the November Rule simply codified “existing factors that the Assistant 

Secretary for Civil Rights uses when evaluating . . . requests for a religious 

exemption” based on “non-binding guidance issued to OCR personnel dating back 

more than 30 years[.]” Id. 

Because both final rules were reasonably explained and are consistent with 

the law and the Department’s longstanding practice, Plaintiffs’ APA claim should be 

dismissed. 

6. Plaintiffs are unlikely to succeed on any claim because Title 
IX forbids discrimination based on sex, not sexual orientation 
or gender identity. 

Plaintiffs’ claims are all likely to fail for yet another dispositive reason: 

Plaintiffs’ entire amended complaint presupposes that Title IX’s prohibition of “sex” 

discrimination includes sexual orientation and gender identity. FAC ¶ 56 (alleging 

that Title IX prohibits “sex, sexual orientation and gender identity discrimination.”). 

But it does not. Title IX’s text refers only to “sex.” 20 U.S.C. § 1681. And when 

Congress passed Title IX in 1972, the word “sex” meant biologically male or female, 

based on reproductive organs.1 The words “gender identity,” “gender expression,” and 

“sexual orientation” also do not appear anywhere in the statute or accompanying 

federal regulation, 34 C.F.R. § 106.12. 

 
1 Sex, Webster’s New World Dictionary of the American Language (College ed. 1962) 
(“either of the two divisions of organisms distinguished as male or female”); Sex, The 
American Heritage Dictionary of the English Language (1st ed. 1969) (“[t]he property 
or quality by which organisms are classified according to their reproductive 
functions”). 
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Nor has the Supreme Court interpreted Title IX to include these categories. 

Bostock v. Clayton County considered only whether an employer who fires an 

employee based on sexual orientation or gender identity does so, in part, because of 

sex under Title VII. 140 S. Ct. 1731, 1737, 1743 (2020). Bostock did not fold concepts 

like sexual orientation and gender identity into “sex,” but rather, affirmed that they 

are “distinct concepts.” Id. at 1746–47. And the Court disclaimed that its “decision 

will sweep beyond Title VII to other federal or state laws that prohibit sex 

discrimination,” emphasizing that “none of these other [federal laws prohibiting sex 

discrimination] are before us.” Id. at 1753. 

Finally, Title VII has a different purpose than Title IX. According to Bostock, 

Title VII exists to make an employee’s sex irrelevant in employment decisions. Id. at 

1741. But a person’s sex is often relevant under Title IX, which expressly authorizes 

many sex-separated activities and intimate facilities, and in some cases requires 

consideration of a person’s sex. See, e.g., 20 U.S.C. §§ 1681(a), 1686; 45 C.F.R. § 86.32; 

34 C.F.R §§ 106.32(b), 106.33, 106.34, 106.40, 106.41, 106.43, 106.52, 106.59, 106.61.  

Because the Supreme Court has not interpreted Title IX to contemplate sexual 

orientation and gender identity, Plaintiffs cannot establish that the law “clearly 

favors” their position on any of their claims, and their motion should be denied.  
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III. Plaintiffs will not be irreparably harmed by allowing religious schools 
to maintain rights that are critical to their viability. 

Plaintiffs also cannot show that they will suffer irreparable harm if this Court 

denies their request for an injunction. The Supreme Court has “repeatedly held that 

the basis for injunctive relief in the federal courts has always been irreparable injury 

and the inadequacy of legal remedies” Weinberger v. Romero-Barcelo, 456 U.S. 305, 

312 (1982) (emphasis added).  

Although each of Plaintiffs’ claims is designed to reach the same ultimate 

result, they have multiple other ways to further them. To begin, courts for decades 

have recognized that, because Title IX administrative remedies “do not afford 

individual complainants adequate relief,” there is no requirement that they be 

exhausted. Kling v. Cnty. of Los Angeles, 633 F.2d 876, 879 (9th Cir. 1980). Under 

that reasoning, and with or without an injunction, Plaintiffs could, even now, raise 

anew their claims in the appropriate federal courts.  

 Several Plaintiffs have done so, and have litigation pending in other courts, 

including the Ninth Circuit, addressing the same issue—the legality of the Title IX 

religious exemption. See Mot. at 21–22, ECF No. 44 (addressing a case brought by 

Plaintiffs Brittsan and Maxon in a case pending in the Ninth Circuit raising the same 

issue); Maxon v. Fuller Theological Seminary, No. 20-56156 (9th Cir.).  

Moreover, Plaintiffs could reassert their claims before the Department of 

Education if they are dismissed. They candidly acknowledge that, following 

dismissal, at least one plaintiff has reasserted his rights. Mot. at 21, ECF No. 44 

(addressing “prior complaints filed by Plaintiffs Montgomery and T. Campbell”); 
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Plaintiff’s Exhibit A at 23, ECF No. 48-1 (new Discrimination Complaint Form of 

plaintiff Tristan Campbell). Plaintiffs provide no reason why any plaintiff whose Title 

IX complaint is dismissed by the Department of Education could not simply try again 

later if this Court decides this case in their favor.  

In short, the multiple other more appropriate ways that Plaintiffs could obtain 

the relief they seek forecloses their claim of irreparable harm in this proceeding. 

IV. The equities tip sharply in favor of preserving the viability of religious 
education, and the public has no plausible interest in gutting Title IX’s 
religious exemption.2 

Lastly, as the federal defendants argued (at 34–35)—and this Court has 

already recognized—Plaintiffs cannot satisfy the other factors necessary to support 

an injunction. ECF No. 88 at 10–12. 

A. Plaintiffs have failed to show that the balance of the equities tips 
sharply in favor of the injunction. 

  
Plaintiffs also fail to show that the balance of the equities tips in their favor, 

let alone sharply so. They claim they are not seeking to have the Court “take away 

the federal funding from any educational institutions.” Mot. at 10, ECF No. 44. But 

that is the result they are seeking with the administrative complaints they have filed 

with the Department. Their requested injunction would undeniably further that 

objective. The impact would create “unsurmountable financial obstacle[s] to 

 
2 This section solely represents the argument of Defendant-Intervenor CCCU. 

Defendant-Intervenors Corban University, William Jessup University, and Phoenix 
Seminary do not join this section, but join the federal defendants’ argument 
concerning the balance of equities and public interest. Dep’t’s Opp’n, ECF No. 62 at 
34–35. 
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remaining open for many” religious schools, and it would devastate the ability of 

LGBTQ+ students, minorities, and others, to attend Christian schools. Decl. of S. 

Hoogstra ¶ 10 (attached as Exhibit A).3 

Moreover, the behavioral policies at religious schools that Plaintiffs claim 

violate Title IX are grounded in those schools’ deeply held religious beliefs—which 

itself is an important equitable consideration. The fact that those beliefs on human 

sexuality and gender depart, often substantially, from secular or contemporary 

understandings does not diminish the fact that they are sincerely held or entitled to 

protection. Hoogstra Dec. ¶¶ 5–7. Plaintiffs’ suggestion that the affected religious 

schools could merely change those sincerely held religious beliefs to continue 

receiving federal funding is offensive, because it asks them to do what is unthinkable: 

Either require their students to forego permissible federal funding or deny their faith 

in teaching and practice. The policies of these schools regarding sexuality and gender 

are rooted in millennia old religious teachings and beliefs that transcend culture and 

custom. Id. ¶¶ 5–7. 

This type of government coercion about what one can and cannot believe was 

why America was founded and why the First Amendment forbids what the Plaintiffs 

are seeking. The former choice—foregoing federal funding—would cut off an 

important option for many religious students, many of whom come from lower income 

and racial minority communities, as well as the LGBTQ+ community, and would 

harm religious schools financially. And the latter choice would strip such 

 
3 Defendant-Intervenor CCCU alone submits this declaration.  
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communities of their spiritual identity and character. Plaintiffs are wrong in 

suggesting that these schools can simply sacrifice their religious identities and 

practices for their students to qualify for government aid. Hoogstra Dec. ¶¶ 9–10. 

Resolving this case will thus require this Court to decide whether billions of 

dollars of federal funding can be stripped from students at religious institutions solely 

because of those institutions’ religious beliefs and practices. The religious schools will 

remain religious in the absence of federal funding. It is their students, who will have 

to look elsewhere for loans and support, who will suffer if the requested relief is 

granted. Hoogstra Dec. ¶ 23. Because enjoining the use of Title IX’s religious 

exemption as a defense in litigation would not maintain the status quo, but would 

instead harm students at religious schools around the country, the balance of equities 

weighs sharply against granting the injunction.  

B. Plaintiffs have failed to establish that a preliminary injunction is 
in the public interest.  

Finally, an injunction is not in the public interest. Plaintiffs correctly recognize 

(at 44) that “it is always in the public interest to prevent the violation of a party's 

constitutional rights.” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) 

(internal quotation marks and citation omitted). But Plaintiffs have failed to allege 

any plausible claim that their own constitutional rights have been violated by 

Congress’s decision to create space for religious schools to exist as religious schools 

while having their students receive a public benefit. And, as explained above, 

Plaintiffs’ attempt to destroy the Title IX religious exemption as applied to LGBTQ+ 

students—under any of Plaintiffs’ theories—would violate the constitutional rights of 
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those schools and their students by allowing the federal government to pick and 

choose who among the religious schools gets federal funding, depending on their 

religious beliefs. Accordingly, it is religious schools, and the large swath of the public 

they serve and represent, that are at risk if an injunction is entered.  

Indeed, such an injunction could actually harm the LGBTQ+ class that 

Plaintiffs are purporting to help and protect. A number of studies have show that 

LGBTQ+ students do measurably worse than their heterosexual/cis-gender peers at 

both religious and secular/public colleges. These studies show that LGBTQ+ students 

at religious schools share more common experiences with their counterparts at 

secular/public institutions than has been suggested. Indeed, in some important 

respects, LGBTQ+ students appear to do somewhat better at religious schools than 

they do at their secular, public counterparts. Hoogstra Dec. ¶¶ 12–17. 

Those studies show that on issues ranging from isolation and loneliness, 

depression, anxiety, and suicidal ideation, the same gaps exist between straight and 

gay students on both religious and secular/public campuses. Further, the vast 

majority of LGBTQ+ students that attend religious schools are well aware of the 

institutional sexual lifestyle guidelines when they apply and enroll at those schools. 

Despite this, those students choose to pay a premium to attend. Thus even if some of 

them disagree with the school’s policies on sexuality, they overlook their 

disagreement when they decide to enroll. More than a third of them report that they 

support the school’s positions on sexuality. Hoogstra Dec. ¶ 20. Should Plaintiffs 

prevail, this large group of LGBTQ+ students will be denied the opportunity to attend 
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a place where they can integrate their personal identities into the larger Christian 

community and fellowship of learning. Id. ¶¶ 22–23. The requested preliminary 

injunction is accordingly not in their interest, or in the interest of the broader public.  

CONCLUSION 

For the foregoing reasons, Plaintiffs’ motion for preliminary injunction should 

be denied. 

Respectfully submitted.  
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2-Declaration of Shirley Hoogstra 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF OREGON 
 

Eugene Division 
 
 

ELIZABETH HUNTER, et al., 

Plaintiffs, 

v. 

U.S. DEPARTMENT OF EDUCATION, 
et al., 

Defendants, 

v. 

COUNCIL FOR CHRISTIAN 
COLLEGES & UNIVERSITIES, 
WESTERN BAPTIST COLLEGE d/b/a 
CORBAN UNIVERSITY, WILLIAM 
JESSUP UNIVERSITY AND 
PHOENIX SEMINARY, 

Defendants-Intervenors. 

 
No. 6:21-CV-00474-AA 
 
 
EXPERT DECLARATION OF 
SHIRLEY HOOGSTRA 
 

 

 

I, Shirley Hoogstra, declare that I am an adult of sound mind and make this 

statement voluntarily, based upon my own personal knowledge, education, and 

experience. 

OPINION 

1. I am the president of the Council for Christian Colleges & Universities, and 

have served in this capacity for seven years. Since 1976, the CCCU has served as the 

leading national voice of Christian higher education, with 185 campuses across the 
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globe, including more than 150 in North America. Prior to my role at CCCU, I was 

Vice President of Student Life for 15 years at a Christian college in the Midwest. In 

both of these capacities, I have amassed a knowledge base regarding the interaction 

between Christian educational leadership, students and LGBT+ concerns. 

2. As a Vice President of Student Life, I engaged the topic of faith and LGBT+ 

students in numerous ways. Under my direction there was a sexuality series that 

brought in expert speakers for ten years. In addition, I oversaw the school’s mental 

health resources, Campus Security resources, residence life and student handbook 

content and compliance.  I also oversaw the co-curricular religious practices on a 

campus of 3500+ students.  I worked with individual LGBT+ students both as a 

mentor and as an advisor. 

3. As the president of the CCCU, I have presided over or initiated professional 

development opportunities to help key leaders understand the needs of LGBT+ 

students.  Under my leadership and direction, CCCU has financially sponsored 

research on LGBT+ students’ beliefs and wellbeing within the Christian college 

movement.  As a Christian administrative educational leader, I have familiarized 

myself with the experts, resources, and scholarly publications, as well as biblical 

backgrounds and teachings, that inform policy and decision-making in the important 

area of Christian college students, gender, and sexuality.  I am also familiar with the 

policies and practices that our member institutions take in this important area. 
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4. In my experience, the data and reports I rely upon here are the kind of 

information relied upon by experts in educational administration and people in 

leadership positions at educational institutions. 

5. Based on the authority and insights of the biblical record, the institutional 

members of the Council on Christian Colleges & Universities celebrate the goodness 

of creation (Genesis 1:31), recognize the reality of the Fall (Genesis 3:17-19), and 

pursue the redemptive work of Jesus Christ in bringing about God’s purposes 

(Romans 8:22-23).  Christian faith-based institutions acknowledge and celebrate the 

goodness of God’s gift of sexuality, but also acknowledge that divinely-ordained 

boundaries have been established around that good gift. The Bible affirms that God 

created people as male and female (Genesis 1:27-28; Matthew 19:4; Mark 10:6), that 

the male and female marriage union is set up as the biblical standard for sexual 

intimacy (Genesis 2:24; Matthew 19:4-6; Mark 10:6-9), and that singleness and 

celibacy are also set up as an ideal (1 Corinthians 7:7-9; Matthew 19:12, 22:30). 

6. Christian educational institutions generally believe that sin and 

brokenness distort all of creation (Genesis 3; Romans 1:18–3:20; 1 Corinthians 6:7-

11). This includes all people’s experience of sexuality and gender. These institutions 

hold that the Bible is clear, however, that any sexual activity outside of marriage 

between a man and a woman is contrary to God’s plan for humanity (Leviticus 18:22; 

20:13; Acts 15:28-29, alluding to Leviticus 18; Romans 1:24-27; 1 Corinthians 6:9; 1 

Timothy 1:10; Jude 6-7; 2 Peter 2:4, 6-8).  Also, they generally hold the view that God 

created people male and female (Genesis 1:26-27; 2:24) and that it is therefore best 
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to support the distinction between male and female sexes. (Genesis 17:10-11; 

Leviticus 12:3; Deuteronomy 22:5;  Matthew 19:4-6). It is accepted, though, by 

Christian educational leaders that gender dysphoria is real, and efforts are made to 

address it compassionately.  

7. These positions are rooted deeply in Christian history, back to a time in 

Greek and Roman history when same-sex activity was culturally and socially 

acceptable, and have continued unbroken for more than 2,000 years.  They should be 

understood as positions based on age-old Scriptural teaching, rather than merely 

manifestations of particular social or cultural biases which could be easily or even 

with some difficulty modified.  The Supreme Court has recognized this reality, and 

ruled that beliefs regarding traditional, heterosexual marriage are “based on decent 

and honorable religious or philosophical premises.” Obergefell v. Hodges, 576 U.S. 

644, 672 (2015).  The Court underscored the importance of protecting these 

traditional religious communities, and their convictions on these matters of marriage 

and family.  For example: “[I]t must be emphasized that religions, and those who 

adhere to religious doctrines, may continue to advocate with utmost, sincere 

conviction that, by divine precepts, same-sex marriage should not be condoned.” Id. 

at 679. 

8. The leadership of Christian colleges and universities believe that, for 

students who identify as LGBT+ (as for all students), the admission process, 

instructional process, and campus life should be welcoming and responsive to student 

questions, concerns, and needs. For these institutions, the foundational nature of the 
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university experience is based on a belief in Biblical authority.  A Biblical perspective 

is a standard set for all students, and is generally articulated to each student 

consistently and clearly. Religious universities generally articulate their beliefs in 

their welcoming messages to students, and this includes the beliefs and standard 

expectations for all students, including LGBT+ students, as to the college’s standards 

of sexuality and gender.  This would include the review of the Student Behavioral 

Guidelines or handbook (usually a document available on-line for all students) and 

the signed agreement for all students indicating their willingness to comply with 

university guidelines and policy. It would also include guidelines for behavior, 

including sexual conduct, for all students. These guidelines would be seen by some 

students, both straight and LGBT+, as counter-cultural.  

9. On a religious campus the focus would typically be toward developing a 

community of believers, faithful to their Biblical perspective, and promoting social 

and devotional activities, campus organizations, and a dorm life that respectfully 

honors persons of diversity. Central to a Biblical perspective is the honoring of a 

person, even when they engage in behaviors that may be counter to the standards of 

the university. The honoring process is demonstrated most clearly in an act of 

developing a meaningful relationship, listening before seeking to respond, and loving 

as Christ has loved each of us – always seeking to help all students, including LGBT+ 

students, to develop their individual Christian identities in the larger context of the 

communal Christian fellowship. 
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10. As noted previously, a Biblical perspective and foundation based on the 

authority of God’s Word is the source for beliefs, decision making and practice for 

Christian universities.  Thus, the ability to practice and carry out policies and 

practices consistent with the religious belief system of the university is essential to 

the institution’s ability to pursue what it sees as its religious mission.  If required to 

abandon or disavow religious practices, the result would sever the campus from its 

central identity, and certainly interfere with the development of a full Christian 

identity among the students.  if Plaintiffs are successful in denying LGBT+, minority, 

and other students access to federal loans and grants to attend religious colleges, 

these students will be hindered, and perhaps even prevented, from developing the 

very identities that many of them most urgently seek and value.  Many students at 

religious colleges use the funding they receive to maintain connection and identity 

with their religious communities. The inability for students of Christian schools to 

access federal loans and grants would be an unsurmountable financial obstacle to 

remaining open for many religious universities and colleges, at least in their current 

configurations. Even more devastating would be the inability for a student to attend 

a university or college of their choice without amassing untenable personal debt.  

11. Traditional beliefs on sexuality and gender at Christian schools do not 

reflect animus towards LGBT+ identity.  Rather, behavior expectations focus on 

choices and lifestyles that violate the standards and beliefs of traditional religious 

communities.  LGBT+ students are loved and respected on Christian campuses, and 

their contributions to the campuses they attend are appreciated.  A student’s LGBT+ 
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identity that requires affirmation of same-sex intimacy will create some inevitable 

tension when they choose to attend a school that adheres to the traditional sex-

related beliefs that the Supreme Court has recognized as legitimate.  (The same 

would be true, of course, if a student wishes the school to affirm other kinds of 

departures from biblical standards, such as the legitimacy of premarital, 

heterosexual intimacy.)  It is not uncommon for college students to disagree with 

administrative policy. What is key is that students persist and excel in their academic 

and social goals regardless of disagreements. This is most likely to occur where all 

students sense fairness, respect and access to resources to graduate.   

12. The findings of the REAP study (College Pulse, 2021) which purports to 

document greater difficulties faced by LGBT+ students than other students on 

Christian campuses, are not surprising given what is known about campus culture 

across all colleges and universities. Among its many weaknesses, including not being 

peer reviewed, its political origins, and its commercial nature, the REAP study 

assumes its findings are particular to only religious campuses, yet never considers or 

compares the experiences of LGBT+ students on secular campuses. Simply, the 

authors are drawing conclusions that cannot be made without direct comparison, and 

they failed to do that direct comparison. 

13. Despite its limitations, the REAP study’s findings (College Pulse, 2021), 

when taken at face value, can be compared with the results of scholarly studies 

carried out by professional researchers at major academic institutions. When this is 

done, the comparisons show that LGBT+ students face challenges at secular 
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universities that are very similar to the challenges they face at religious ones. These 

conclusions are revealed in seven national studies of public college campuses, 

conducted in 2016 and 2017, that were analyzed in the aggregate by researchers at 

Rutgers University, in collaboration with colleagues at Indiana University, 

University of Minnesota, and UCLA (Greathouse et al., 2018).   

14. A full comparison of these two reports is not practicable in this context, but 

a fair overview assessment would be that LGBT+ students do measurably worse than 

their heterosexual/cis-gender peers at both religious and secular/public colleges.  The 

studies show that LGBT+ students at Christian colleges share more common 

experiences with their counterparts at secular/public institutions than has been 

suggested.  Indeed, in some important respects, LGBT+ students appear to do 

somewhat better at religious colleges than they do at their secular, public 

counterparts.  There can be no absolute comparisons across the REAP report (College 

Pulse, 2021) and the Rutgers study (Greathouse et al., 2018), as the research 

questions are not identical.  But there are questions that are similar enough to allow 

some meaningful comparisons.  For instance, the REAP report highlights the fact 

that “four in ten sexual or gender minority students” are “uncomfortable with their 

sexual identity [or their gender identity] on campus” at religious colleges (College 

Pulse, p. 4, 6-7).  But the Rutgers report indicates that five in ten queer-spectrum 

students and seven in ten trans-spectrum students do not feel “respected” on their 

secular, public campus (Greathouse et al., p. 14-15). 
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15. Similarly, the REAP report (College Pulse, 2021) asserts that about 64% of 

“sexual minority students” and 66% of gender minority students reported isolation 

and loneliness at their religious colleges, about 18% more than “straight” students on 

the same campuses (College Pulse, p. 13, 9).  What the Rutgers study reveals, 

however, is that just over 79% of queer-spectrum students on public campuses report 

feeling very lonely in the past year, which is 20% more than their straight peers on 

their own campuses, and 15% more than their sexual minority peers on religious 

campuses (Greathouse et al., 2018, p. 23).   

16. The reported numbers for depression and suicidal thoughts amongst sexual 

minority student is almost identical between the two settings. The figures at 

Christian colleges are 60% (depression) and 20% (suicidal thoughts) and, in the last 

12 months, about 60% (depression) and 23.5% (suicidal thoughts) at secular colleges 

(College Pulse, 2021, p. 13; Greathouse et al., 2018, p. 23).  The similarity of these 

numbers is actually surprising, given that the REAP figures were obtained during 

the pandemic, where levels of anxiety and depression have been considerably higher 

than when the Rutgers numbers were obtained in 2016 and 2017. For example, in 

one study of 2031 college students from a major public university, 71.3% reported 

increased stress and anxiety during the pandemic with 80.6% experiencing 

depression, 71.8% experiencing anxiety, and 18.0% experiencing suicidal thoughts 

(Wang et al., 2020). In another nationwide study of 336,525 adults, rates of depression 

and anxiety were three times higher than normal during the pandemic (Twenge & 

Joiner, 2020). 
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17.  On more serious questions of the violation of basic personal security, such 

as physical and sexual assault, it appears that sexual minority students were more 

likely to suffer such affronts on secular/public campuses than on religious campuses.  

Sexual minority students were more than three times as likely to be physically 

assaulted (1% versus 3%) or sexually assaulted (16.6% versus 5%) on secular versus 

religious campuses.  Also, the gap between the physical and sexual safety of straight 

versus sexual minority students was greater on secular than on religious campuses. 

There was virtually no difference between the physical safety of straight and sexual 

minority students on religious campuses (1% for each), and a difference on sexual 

assault of about 2% versus 5%. (College Pulse, 2021, p. 13; Greathouse et al., 2018, p. 

25).    

18. The relationship between faith and sexual/gender identity on Christian 

campuses is more complex than many would anticipate. Yes, some LGBT+ students 

on such campuses, about 1 out of 10, have had difficult experiences and are 

experiencing psychological distress warranting clinical concern and intervention, but 

such outcomes are far less common than one might anticipate. Approximately 4 out 

of 10 LGBT+ students show moderate levels of distress, but still below the threshold 

of diagnosable psychological disorders. About 1 out of 2 are doing quite well, with 

little to no distress (Wolff et al., 2016; Yarhouse et al., 2018), which is better than is 

typically seen across college students in general (CCMH, 2015). 

19. One narrative is that Christian colleges and universities are not good places 

for LGBT+ students because of the faith-based views on sexuality, particularly 
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religious beliefs and policies, that ask students to put boundaries around any sexual 

behavior outside marriage between a man and a woman, including any same-sex 

sexual behavior. While a few LGBT+ students attend these schools because of family, 

social, and financial pressures, most volitionally choose these schools despite their 

institutional beliefs and policies regarding sex and sexuality. This choice is made for 

a variety of reasons, including personal faith, specific educational programs, quality 

of education, strong communities, opportunity to understand multiple perspectives, 

and support for managing their sexuality (Yarhouse et al., 2018).  It is common 

knowledge  that private schooling, including Christian higher education, is typically 

more expensive than state schools. It is striking that these students would choose to 

pay more to attend a school with these policies instead of paying less to attend a 

school without these policies, if the former were really more difficult for them overall. 

20. Further, most of these students make this choice while knowing the 

institutional policies on sexuality. In a nationwide study of 160 LGB students from 

15 Christian colleges and universities (Yarhouse et al., 2018), only about one out of 

ten claimed to be unaware of the policies on sexuality when they matriculated, 

suggesting that 9 out of 10 were aware. In fact, 40% indicated they quietly disagreed 

with the policies, and 19.4% said they were outspoken about their disagreement. 

However, nearly one out of three (31.3%) said that they came to their university 

because they agreed with the existing policies. Of the latter group, some reported in 

interviews that they had had little awareness of how these policies would interact 

with their sexual identity development later in their college careers, and others 
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believed these policies helped them steward their sexuality in congruence with their 

faith.  

21. In general, LGBT+ students with higher levels of personal faith tend to 

agree with institutional policies based on traditional, orthodox Christian views of 

sexuality (Yarhouse et al., 2009; Stratton et al., 2013; Yarhouse et al., 2017; Yarhouse 

et al., 2018) as these policies fit with their personal beliefs. As expected then, those 

LGBT+ students with higher levels of faith reported holding more conservative views 

about both the causation and nature of same-sex sexual attraction and the morality 

of same-sex sexual behavior (Yarhouse et al., 2018). Attitudes regarding the moral 

acceptability of the behavior were more strongly related to faith than were 

understandings of causality, with the more religious students being less accepting of 

these behaviors. For this particular subgroup of LGBT+ students, their Christian 

colleges and universities were a very good “fit” for them in terms of faith and beliefs 

about sexuality. 

22. LGBT+ students of faith are likely to have better outcomes when they are 

given opportunities to integrate their faith and sexual/gender identities together. 

Meanley et al. (2016) suggested sexual minorities would psychologically benefit from 

more attention given to their religious and spiritual needs, particularly through 

assisting them to navigate these conflicting identities. In fact, most Christian LGBT+ 

students prefer to find a way to hold their faith and their sexual/gender identities 

together, rather than rejecting either of them (Yarhouse et al., 2018; Chestna, 2016). 

Christian colleges and universities are uniquely positioned and resourced to do this 
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well, especially as these campuses have become better supports for their LGBT+ 

students (Yarhouse et al., 2018).   

23. There is a different story, a different experience, for every individual 

LGBT+ student of faith (Yarhouse et al., 2009, 2017, 2018; Stratton et al., 2013). 

There are so many ways in which the individual differences among these students, 

as well as the unique stage of life and context in which they navigate these concerns, 

make it difficult to land on one coherent narrative that fits everyone’s experience.  

The sheer breadth of attitudes, beliefs, and experiences, all still “under construction,” 

mitigate against one overarching perspective that will encapsulate every LGBT+ 

student attending these private liberal arts Christian campuses.  The nature of the 

interaction of sexuality/gender and faith in the context of Christian community 

requires almost an idiographic approach.  The complexities should lead us away from 

easy answers (“These campuses are harmful to everyone…” or “These campuses are 

good fits for everyone…”) and toward more nuanced reflection on sexuality/gender, 

human development, and flourishing. The plurality and diversity of colleges and 

universities allow these students to find the best place for their education, growth, 

and well-being.  Plaintiffs’ proposal to end all federal funding for students who desire 

to attend religious schools would cut off this important option for LGBT+ students 

who want it and find that it does foster their development. 

I make the foregoing statements based on my knowledge, information and 

belief, under penalty of perjury. 
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___________________________________ 
Shirley Hoogstra, President 
Council for Christian Colleges & Universities 

 

DATED this 15th day of October, 2021.  
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