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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
HUNTINGTON DIVISION

CHRISTOPHER FAIN,
individually and on behalf of all others
similarly situated, et al.,

Plaintiffs,
V. CIVIL ACTION NO. 3:20-cv-00740
HON. ROBERT C. CHAMBERS
WILLIAM CROUCH, et al.,
Defendants.

STIPULATION FOR VIRTUAL DEPOSITIONS

Plaintiffs Christopher Fain, Zachary Martell, and Brian McNemar (“Plaintiffs”), together
with Defendants William Crouch; Cynthia Beane; West Virginia Department of Health and
Human Resources, Bureau for Medical Services; Ted Cheatham; and The Health Plan of West
Virginia, Inc. (“Defendants”) (collectively “the Parties™), stipulate and agree to the following
parameters to govern all virtual depositions in above-captioned matter,

1. Depositions referred to herein as “virtual” are those in which all who intend to
participate—the Parties, their attorneys, and the witness—will all appear electronically and
separately on the court reporter’s preferred video-conferencing platform. In other words, the court
reporter will not be physically present with the witness, the witness’s attorney (when applicable)
will not be physically present with the witness, and the questioning attorney will not be physically
present with the witness.

2. The deponent, court reporter, examining counsel, and deponent’s counsel (when

applicable) shall be visible on the platform to all other participants.
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3. The deponent, court reporter, examining counsel, and deponent’s counsel (when
applicable) shall attend unmuted at all times when on the record. All other persons attending the
deposition shall make their presence known to all other participants, but they shall keep their
microphones on mute unless they wish to speak, and after having spoken, they shall go back on
mute.

4, No counsel shall engage in private communications, including through text
message, email, or a chat feature inside or outside of the videoconferencing system, with any
deponent while the deposition is on the record. In the event counsel intends to initiate a private
communication with any deponent for the purpose of determining whether a privilege should be
asserted, counsel shall state their intention on the record before initiating communication. Nothing
in the paragraph is meant to alter any applicable rules governing communications with witnesses
during a deposition.

5. Exhibits will be handled in one of the following ways.

a. Option 1: Exhibits shall be shared with the witness, court reporter, and
opposing counsel by publishing on the conferencing platform during the
deposition. When possible on the platform used, at the witness’s request,
the witness shall be given control so that they may adequately review the
document before questioning regarding the document. A copy of all marked
exhibits will subsequently be sent to the court reporter by examining
counsel, and carbon copied to the opposing party, in PDF format after the
deposition concludes.

b. Option 2: Exhibits shall be pre-marked by examining counsel and

electronically transmitted in PDF format to the court reporter before the




Case 3:20-cv-00740 Document 89 Filed 08/30/21 Page 3 of 5 PagelD #: 671

deposition begins, and carbon copied to the opposing party. During the
deposition, the exhibits shall be shared with the witness, court reporter, and
opposing counsel by publishing on the conferencing platform. When
possible on the platform used, at the witness’s request, the witness shall be
given control so that they may adequately review the document before
questioning regarding the document.

6. Virtual depositions shall be recorded by stenographic means consistent with the
requirements of Rule 30(b)(3), but given the COVID-19 pandemic, the court reporter cannot be
physically present with the deponent. The Parties agree not to challenge the validity of any oath
administered by the court reporter on the basis that it was issued remotely.

7. The Parties agree that this virtual deposition may be used at a trial or hearing to the
same extent that an in-person deposition may be used at a trial or hearing, and the Parties agree
not to object to the use of this deposition on the basis that it was taken remotely. The Parties reserve
all other objections to the use of any deposition testimony at trial.

8. The Parties shall bear their own costs in obtaining a transcript and/or video record
of the deposition (if one is taken).

9. The Parties may amend this stipulation without formal amendment through a

written agreement, including emails between counsel for the Parties.

Dated: August 27, 2021 Respectfully submitted,

/s/ Walt Auvil /s/ Lou Ann S. Cyrus

Walt Auvil, WVSB No. 190 Lou Ann S. Cyrus, Esquire (WVSB #6558)
THE EMPLOYMENT LAW CENTER, PLLC Roberta F. Green, Esquire (WVSB #6598)
1208 Market Street Caleb B. David, Esquire (WVSB #12732)
Parkersburg, WV 26101 Kimberly M. Bandy, Esquire (WVSB #10081)
Phone: 304-485-3058 SHUMAN MCCUSKEY SLICER PLLC
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Facsimile: 304-485-6344
auvil@theemploymentlawcenter.com

Avatara Smith-Carrington, Visiting Attorney
LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

3500 Oak Lawn Avenue, Suite 500

Dallas, TX 75219

Phone: 214-219-8585

Facsimile: 214-219-4455
asmithcarrington@lambdalegal.org

Tara L. Borelli, Visiting Attorney

Carl Charles, Visiting Attorney

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

158 West Ponce De Leon Ave., Ste. 105
Decatur, GA 30030

Phone: 470-225-5341

Facsimile: 404-506-9320
tborelli@lambdalegal.org
ccharles@lambdalegal.org

Nora Huppert, Visiting Attorney

LAMBDA LLEGAL DEFENSE AND EDUCATION
FUND, INC.

4221 Wilshire Boulevard, Suite 280

Los Angeles, CA 90010

Phone: 213-382-7600

Facsimile: 213-351-6050
nhuppert@lambdalegal.org

Sasha Buchert, Visiting Attorney

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

1776 K Street, N.W., 8th Floor
Washington, DC 20006-2304

Phone: 202-804-6245

Facsimile: 202-429-9574
sbuchert@lambdalegal.org

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
NICHOLS KASTER, PLLP

IDS Center, 80 South 8th Street
Suite 4700

P.O. Box 3953

Charleston, WV 25339

(304) 345-1400; (304) 343-1826 (fax)
lcyrus@shumanlaw.com
rgreen@shumanlaw.com
cdavid@shumanlaw.com
kbandy@shumanlaw.com

Counsel for Defendants William Crouch,

 Cynthia Beane, and West Virginia Department

of Health and Human Resources, Bureau for
Medical Services

/s/ Eric D. Salyers

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13042)
Christopher K. Weed (WVSB#13868)
OXLEY RICH SAMMONS, PLLC
517 9th Street, P.O. Box 1704
Huntington, WV 25718-1704
(304) 522-1138

(304) 522-9528 (fax)
poxley@oxleylawwv.com
drich@oxleylawwv.com
esalyers@oxleylawwy.com
cweed@oxleylawwv.com

Counsel for Defendant Ted Cheatham

/s/ Aaron C. Boone

Aaron C. Boone (WVSB #9479)
BOWLES RICE LLP

Fifth Floor, United Square

501 Avery Street, Post Office Box 49
Parkersburg, West Virginia 26102
(304) 420-5501

Fax: (304) 420-5587
aboone@bowlesrice.com

Stuart A. McMillan (WVSB #6352)
BOWLES RICE LLP

600 Quarrier Street

Charleston, West Virginia 25301
(304) 347-1110

Fax: (304) 347-1746
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Minneapolis, MN 55402
Phone: 612-256-3200
Facsimile: 612-338-4878
aprakash@nka.com
nschladt@nka.com

Attorneys for Plaintiffs
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smemillan@bowlesrice.com

Counsel for Defendant The Health Plan of
West Virginia, Inc.




