Case 4:18-cv-00824-O Document 111 Filed 09/24/21 Page 1 of 14 PagelD 1679

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Bear Creck Bible Church, et al.,
Plaintiffs,
V. Case No. 4:18-cv-00824-0O

Equal Employment Opportunity
Commission, et al.,

Defendants.

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION

GENE P. HAMILTON JONATHAN F. MITCHELL
Virginia Bar No. 80434 Texas Bar No. 24075463
Vice-President and General Counsel Mitchell Law PLLC

America First Legal Foundation 111 Congress Avenue, Suite 400
300 Independence Avenue SE Austin, Texas 78701
Washington, DC 20003 (512) 686-3940 (phone)

(202) 964-3721 (phone) (512) 686-3941 (fax)
gene.hamilton@aflegal.org jonathan@mitchell.law

H. DustiN FiILLMORE III

Texas Bar No. 06996010

CHARLES W. FILLMORE

Texas Bar No. 00785861

The Fillmore Law Firm, LLP

201 Main Street, Suite 801

Fort Worth, Texas 76102

(817) 332-2351 (phone)

(817) 870-1859 (fax)

dusty@fillmorefirm.com Counsel for Plaintiffs and
chad@fillmorefirm.com the Proposed Classes



Case 4:18-cv-00824-O Document 111 Filed 09/24/21 Page 2 of 14 PagelD 1680

TABLE OF CONTENTS

TaADlE OF CONEENTS oottt e e e e e e 1
Table Of QUENOTITIES .ottt e e e e e e i

I. Each of the plaintiffs qualifies as a “religious corporation, association,
educational institution, or society” within the meaning of section 702(a)................ 1

II. Section 702(a) protects an employer’s right to employ only individuals whose
beliefs and conduct are consistent with the employer’s religious beliefs.................... 5

ITI. The plaintiffs respectfully ask the court to rule on each of their remaining
claims, even if concludes that section 702(a) provides relief to the plaintiffs ............ 8
CONCIUSION ittt e e e ettt e e e e e s et eeeeees 9
Certificate Of SEIVICE ..ueviiiiiiiiiiiiiiiit ittt ettt e e e e et e e e e e e e 10

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page i of iii



Case 4:18-cv-00824-O Document 111 Filed 09/24/21 Page 3 of 14

TABLE OF AUTHORITIES
Cases

Bostock v. Clayton County,

140 S. C. 1731 (2020) ..o

Boydston v. Mercy Hospital Avdmore, Inc.,

No. CIV-18-444-G, 2020 WL 1448112 (W.D. Okla. Mar. 25, 2020).....

Braun v. St. Pius X Parish,

827 F. Supp. 2d 1312 (N.D. OKla. 2011) ..o,

Burwell v. Hobby Lobby Stores, Inc.,

573 TU.S. 682 (2014) ..o

Crottean v. St. Coletta of Wisconsin,

200 F. Supp. 3d 804 (W.D. Wis. 2016) ......veveeeeerreereeeeeereeseeeeesrreeean.

Curay-Cramer v. Ursuline Academy of Wilmington Delaware, Inc.,

450 F.3d 130 (3d Cir. 2006) ...

EEOC v. Pacific Press Publishing Ass’n,

676 F.2d 1272 (9th Cir. 1982) ..eeveoeeeeeeeeeeeeeeee oo

EEOCv. R.G. &. G.R. Harris Funeral Homes, Inc.,

884 F.3d 560 (6th Cir. 2018) .ee.veevereeeeeeeeeeeeeeeeeeeeeeeeeee oo

EEOC ». Townley Engineering & Manufacturing Co.,

859 F.2d 610 (9th Cir. 1988) .eeveeeereeeeeeeeeeeeeeeeeeeeeeeeeeeee oo

Ellis v. Bhd. of Ry., Airline & S.S. Clerks, Freight Handlers, Exp. & Station

Employees, 466 U.S. 435 (1984) ..coovviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeee

Feldstein v. Christian Sci. Monitor,

555 F. Supp. 974 (D. Mass. 1983) ..o

Ginsburg v. Concordia University,

No. 4:10-cv-3064, 2011 WL 41891 (D. Neb. Jan. 5, 2011) ..ceeeeeennneee.

Hall v. Baptist Memorial Health Care Corp.,

215 F.3d 618 (6th Cir. 2000) ...

Herx v. Diocese of Fort Wayne—South Bend Inc.,

48 F. Supp. 3d 1168 (N.D. Ind. 2014) ....eoveoeeeeeeeeeeeeeeeeeeeeeeeeeeeon.

Jennings v. Rodriguez,

138 S. Ct. 830 (2018) ..eooveeeeeeeeeeeeeeeeeeeeeeeee e

Kennedy v. St. Joseph’s Ministries, Inc.,

657 F.3d 189 (4th Cir. 2011) c.eeveeeeeeeeeeeeeeeeee oo

Killinger v. Samford University,

113 F.3d 196 (11th Cir. 1997) ..o

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION

PagelD 1681

Page ii of iii



Case 4:18-cv-00824-O Document 111 Filed 09/24/21 Page 4 of 14

LeBoon v. Lancaster Jewish Community Center Ass'n,

503 F.3d 217 (3d Cir. 2007) .o

Little v. Wuerl,

929 F.2d 944 (3d Cir. 1991) cveovoeeoeeeeeeeeeeeeeeeeee e

Maguirve v. Marquette Univ.,

627 F. Supp. 1499 (E.D. Wis. 1986 )......veeeeeveeeeeeeeeeeeeeeeeeeeeeseeseeseneen.

Scaffidi v. New Orleans Mission, Inc.,

No. CV 18-4113,2020 WL 1531266 (E.D. La. Mar. 31, 2020).............

Spencer v. World Vision, Inc.,

570 F. Supp. 2d 1279 (W.D. Wash. 2008) .....ccooeiiiiiiiiiiiiiiiiiieeee,

Spencer v. World Vision, Inc.,

633 F.3d 723 (9th Cir. 2011) coooveeeeeeeeeeeeeeeee e

Statutes

42 US.C. § 2000€(]) cvvovvereereeeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeeeeeeeeeseeeeesee s s
42 US.C. § 2000€-1(2)-remreeeereeeereeeeeeeeeeeeeeeeeeeeeeeseeeseeeseeeseeseeeeeesseeseeseeeeeas

Other Authorities

Carl H. Esbeck, Federal Contractors, Title VII, and LGBT Employment
Discrimination: Can Religious Organizations Continue to Staff on a

Religious Basis?, 4 Oxford J.L. & Religion 368 (2015)......cccovvviirriiinnnnn.

Stephanie N. Phillips, A Text-Based Interpretation of Title VIIs Religious-

Employer Exemption, 20 Tex. Rev. L. & Pol. 295 (2016) ......cccceevrnnnnnnne.

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION

PagelD 1682

Page iii of iii



Case 4:18-cv-00824-O Document 111 Filed 09/24/21 Page 5 of 14 PagelD 1683

Section 702(a) of Title VII establishes the following exemption for “religious”
employers:

This subchapter shall not apply to an employer with respect to the em-
ployment of aliens outside any State, or to a religious corporation, as-
sociation, educational institution, or society with respect to the employ-
ment of individuals of a particular religion to perform work connected
with the carrying on by such corporation, association, educational in-
stitution, or society of its activities.

42 US.C. § 2000e-1(a). The Court has instructed the parties to brief whether and to
what extent the text of this statutory exemption could shield Bear Creek Bible Church
or Braidwood Management Inc. from the requirements of Title VII. See Order, ECF
No. 110.

We will first address the meaning of “religious corporation, association, educa-
tional institution, or society.” We will then discuss what it means to employ “individ-
uals of a particular religion.” It is indisputable that the plaintitfs’ employees “perform

)«

work connected with the carrying on” of the plaintiffs’ “activities.”

1. EAacH OFf THE PLAINTIFFS QUALIFIES As A “RELIGIOUS
CORPORATION, ASSOCIATION, EDUCATIONAL INSTITUTION, OR
SocI1ETY” WITHIN THE MEANING OF SECTION 702(a)

The exemption in section 702(a) applies only to a “religious corporation, associ-
ation, educational institution, or society.” Title VII does not define this phrase, and
neither the Supreme Court nor the Fifth Circuit has provided an authoritative con-
struction. See Scaffidi v. New Orleans Mission, Inc., No. CV 18-4113, 2020 WL
1531266, at *4 (E.D. La. Mar. 31, 2020) (noting “the absence of guidance from the
Fifth Circuit” on this question). But other courts have applied an all-things-consid-
ered, multi-factor balancing test when determining whether an employer should fall
within this statutory caveat. See, eg., EEOC v. Townley Engineering & Manufacturing
Co., 859 F.2d 610, 618 (9th Cir. 1988) (“[W]e shall not attempt to outline section

702’s precise scope. The effort to do so would fail. Rather, each case must turn on its

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 1 of 10
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own facts. All significant religious and secular characteristics must be weighed to de-
termine whether the corporation’s purpose and character are primarily religious. Only
when that is the case will the corporation be able to avail itself of the exemption.”).
The Third Circuit, for example, has instructed courts to consider and weigh each of

the following nine factors:

(1) whether the entity operates for a profit, (2) whether it produces a
secular product, (3) whether the entity’s articles of incorporation or
other pertinent documents state a religious purpose, (4) whether it is
owned, affiliated with, or financially supported by a formally religious
entity such as a church or synagogue, (5) whether a formally religious
entity participates in the management, for instance by having represent-
atives on the board of trustees, (6) whether the entity holds itself out
to the public as secular or sectarian, (7) whether the entity regularly
includes prayer or other forms of worship in its activities, (8) whether
it includes religious instruction in its curriculum, to the extent it is an
educational institution, and (9) whether its membership is made up by
coreligionists.

LeBoon v. Lancaster Jewish Community Center Ass’n, 503 F.3d 217, 226 (3d Cir.
2007). This test has proven influential and has been adopted by courts outside the
Third Circuit, including at least one district court within the Fifth Circuit. See, eg.,
Scaffidi v. New Orleans Mission, Inc., No. CV 18-4113, 2020 WL 1531266, at *4
(E.D. La. Mar. 31, 2020) (“In the absence of guidance from the Fifth Circuit, the
factors in Leboon v. Lancaster Jewish Community Center, provide some guidance for
determining whether an institution is a religious organization within the meaning of
Title VIL”); see also Spencer v. World Vision, Inc., 570 E. Supp. 2d 1279, 1285-89
(W.D. Wash. 2008), aft’d, 619 F.3d 1109 (9th Cir. 2010), and aff’d, 633 F.3d 723
(9th Cir. 2011); Crottean v. St. Coletta of Wisconsin, 200 E. Supp. 3d 804, 810 (W.D.
Wis. 2016); Braun v. St. Pius X Parish, 827 F. Supp. 2d 1312, 1317 (N.D. Okla.
2011), aft’d, 509 F. App’x 750 (10th Cir. 2013); Ginsbury v. Concordia University,
No. 4:10-cv-3064, 2011 WL 41891, at *4 (D. Neb. Jan. 5, 2011); Boydston v. Mercy

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 2 of 10
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Hospital Avdmore, Inc., No. CIV-18-444-G, 2020 WL 1448112, at *4 (W.D. OKkla.
Mar. 25, 2020).

Bear Creek Bible Church indisputably qualifies as a “religious corporation” under
any possible construction of that language, and we do not expect the government to
dispute this point. See, e.g., Spencer v. World Vision, Inc., 633 F.3d 723, 755 (9th Cir.
2011) (Berzon, J., dissenting) (“The term ‘religious corporation’ thus had a clear and
universal meaning at the time Congress enacted § 2000e—1(a) of Title VII: It referred
to the legally cognizable form of a religious society, which in turn was commonly
understood to mean a church or similar entity organized for the purpose of wor-
ship.”). If churches cannot qualify for the religious-employer statutory exemption in
section 702(a), then no one can.

Whether Braidwood qualifies as a “religious corporation” under section 702(a)
presents a closer question. Braidwood satisfies some of the nine factors described in
LeBoon, but not all of them. Braidwood regularly includes prayer or other forms of
worship in its activities, and its employees are all Christians. See Declaration of Steven
F. Hotze, M.D. 9 14-15 (attached as Exhibit 1). But Braidwood is a for-profit cor-
poration that produces a secular product, and its articles of incorporation do not state
a religious purpose. See id. at 9 8-10 (attached as Exhibit 1). Braidwood is not
owned, affiliated with, or financially supported by a formally religious entity such as a
church or synagogue, and there is also no formal religious entity that participates in
the management of Braidwood or has representatives on the board of trustees. See id.
at 9 11-12. So most of the LeBoon factors cut against Braidwood. In addition, our
research has not uncovered any case in which a court has allowed a for-profit employer

to claim “religious corporation” status under section 702(a).!

1. See, ey., EEOC v. Townley Engineering & Manufacturing Co., 859 F.2d 610, 619
(9th Cir. 1988) (finding manufacturer of mining equipment to be a primarily
secular company and therefore not a religious organization exempt from Title VII

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 3 of 10
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But Braidwood nonetheless has a compelling textual argument under section
702(a). If one sets aside the LeBoon factors (which are not binding precedent) and
focuses solely on the statutory language, Braidwood is undoubtedly a “corpora-
tion” —and it is undoubtedly “religious.” See Burwell v. Hobby Lobby Stores, Inc., 573
U.S. 682, 706-07 (2014) (rejecting the notion that for-profit corporations are inca-
pable of being “religious” or exercising religion). A non-religious corporation does
not open its weekly staff meetings with prayer in Christ’s name. See Hotze Decl. at
9 14. And a non-religious corporation does not have its employees begin each morn-
ing with prayer in their respective business and departments. See 7d. The text of section
702 envisions two categories of corporations: “religious” and “non-religious,” and it
implausible to claim that Braidwood belongs on the “non-religious” side of this line
given the ways in which the Christian faith affects the operation of its business.

Constitutional-avoidance concerns also support a broad interpretation of the
phrase “religious corporation,” especially in the aftermath of Bostock. See Jennings v.
Rodriguez, 138 S. Ct. 830, 842 (2018) (“The canon of constitutional avoidance
“comes into play only when, after the application of ordinary textual analysis, the
statute is found to be susceptible of more than one construction.”); Ellis v. Bbd. of Ry.,
Arline & S.S. Clerks, Freight Handlers, Exp. & Station Employees, 466 U.S. 435, 444
(1984) (“When the constitutionality of a statute is challenged, this Court first ascer-
tains whether the statute can be reasonably construed to avoid the constitutional dif-
ficulty.”). A reading of section 702(a) that excludes for-profit religious employers will

present serious constitutional questions now that Title VII (as construed in Bostock)

of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e¢ et seq. (“Title VII”), despite
religious beliefs of owners, company’s financial support for religious missions,
company’s inclusion of religious tracts in company’s outgoing mail and printing
of Bible verses on its commercial documents, and weekly devotional services at
workplace, where company was organized for profit, produced a secular product,
was not affiliated with or supported by a church, and did not mention religious
purpose in articles of incorporation).

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 4 of 10
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prohibits those employers from discriminating against homosexual or transgender em-
ployees or job applicants. See Bostock v. Clayton County, 140 S. Ct. 1731, 1780-83
(2020) (Alito, J., dissenting); see also EEOC ». R.G. &. G.R. Harris Funeral Homes,
Inc., 884 F.3d 560, 584 (6th Cir. 2018). Section 702 does not require a corporation
to be “pervasively religious” or “primarily religious” to qualify for the statutory ex-
emption; it says only that a corporation needs to be “religious.” So any amount of
“religious” character should be enough to qualify given the absence of a statutory
threshold and the serious constitutional concerns that will arise from extending Bos-

tock to religious employers.

II. SectiON 702(a) PROTECTS AN EMPLOYER’s RiGHT To EmrLOY
ONLY INDIVIDUALS WHOSE BELIEFS AND CONDUCT ARE
CONSISTENT WiTH THE EMPLOYER’S RELIGIOUS BELIEFS

The next question to consider is whether the plaintifts’ desire to exclude homo-
sexuals and transgender individuals from employment pertains to the “employment
of individuals of a particular religion.” 42 U.S.C. § 2000e-1(a). Title VII defines “re-
ligion” broadly to include “all aspects of religious observance and practice, as well as
beliet.” 42 U.S.C. § 2000¢(j). That means that the “decision to employ individuals
‘of a particular religion’” under section 702(a) “include[s] the decision to terminate
an employee whose conduct or religious beliefs are inconsistent with those of its em-
ployer.” Kennedy v. St. Joseph’s Ministries, Inc., 657 F.3d 189, 192 (4th Cir. 2011)
(quoting Hall v. Baptist Memorial Health Care Corp., 215 F.3d 618, 624 (6th Cir.
2000) (some internal quotation marks omitted)); see also Killinger v. Samford Uni-
versity, 113 F.3d 196, 200 (11th Cir. 1997) (“[Section 702(a)] allows religious insti-

tutions to employ only persons whose beliefs are consistent with the employer’s. . . .’);

2. See EEOC v. Townley Engineering & Manufacturing Co., 859 F.2d 610, 618 (9th
Cir. 1988) (“All significant religious and secular characteristics must be weighed
to determine whether the corporation’s purpose and character are primarily reli-
gious. Only when that is the case will the corporation be able to avail itself of the
exemption.” (emphasis added)).

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 5 of 10
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Stephanie N. Phillips, A Text-Based Interpretation of Title VIIs Religious-Employer
Exemption, 20 Tex. Rev. L. & Pol. 295,312 (2016). As the Third Circuit has cogently

explained:

The permission to employ persons “of a particular religion” includes
permission to employ only persons whose beliefs and conduct are con-
sistent with the employer’s religious precepts. Thus, it does not violate
Title VII’s prohibition of religious discrimination for a parochial school
to discharge a Catholic or a non-Catholic teacher who has publicly en-
gaged in conduct regarded by the school as inconsistent with its reli-
gious principles.

Little v. Wuerl, 929 F.2d 944, 951 (3d Cir. 1991).

Bear Creek Bible Church comfortably falls within section 702(a)’s protection. It
employs only individuals who agree with its statement of faith, which states in clear
and unequivocal terms that homosexual and transgender conduct are incompatible

with the church’s beliefs:

That God’s plan for human sexuality is to be expressed only within the
context of marriage, that God created man and woman as unique bio-
logical persons made to complete each other. God instituted monoga-
mous marriage between male and female as the foundation of the family
and the basic structure of human society. For this reason, we believe
that marriage is exclusively the union of one genetic male and one ge-
netic female (Gen 2:24; Matt 19:5-6, Mark 10:6-9; Romans 1:26-27;
I Cor 6-9).

Declaration of John Salvesen q 12, ECF No. 74. A person who is engaged in homo-
sexual or transgender behavior does not share the “religious . . . beliefs” of Bear Creek
Bible Church regarding these issues, and it is not following the “religious observance
and practice” that Bear Creek Bible Church expects of its employees.

Braidwood’s situation is more complicated, because Braidwood does not have a
formal policy of employing individuals of “a particular religion.” See Hotze Decl. at
9 15 (attached as Exhibit 1). Instead, Braidwood is “unwilling to employ individuals

whose lifestyles flout Christian Biblical teachings,” and therefore “has a policy against

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 6 of 10
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hiring individuals who are known to engage in homosexual conduct or gender non-
conforming behavior.” Declaration of Steven F. Hotze q 15, ECF No. 74-1. A policy
of this sort does not appear to fit within section 702(a), unless it is tied to a rule that
requires adherence to particular religious beliefs, observances, or practices as a condi-
tion of employment. An employer might, for example, have a policy of hiring only
individuals who hold particular religious beliefs regarding homosexuality or transgen-
derism, or who refuse to engage in homosexual or transgender behavior on account
of such religious beliefs. But Braidwood does not have a policy of that sort, and it has
no formal policy that excludes non-Christians from employment. See Hotze Decl. at
9 15 (attached as Exhibit 1). And this is typical of religious for-profit employers, who
tend to shun explicit religious tests for employment even when they are unwilling to
employ people whose conduct and mannerisms openly flout the employer’s religious
beliefs. So we do not think it tenable to assert that Braidwood is employing “individ-
uals of a particular religion” when it excludes homosexuals and transgender individu-
als from employment.

Finally, we acknowledge that some courts have held that section 702(a) protects
religious employers only from claims that allege discrimination on account of religion.
See Herx v. Diocese of Fort Wayne—South Bend Inc., 48 F. Supp. 3d 1168, 1175 (N.D.
Ind. 2014) (“Title VII’s exemptions are limited specifically to claims of discrimination
premised upon religious preferences”); Feldstein v. Christian Sci. Monitor, 555 F.
Supp. 974, 976 (D. Mass. 1983); EEOC v. Pacific Press Publishing Ass’n, 676 F.2d
1272,1277 (9th Cir. 1982); but see Phillips, supra at 307-11 (criticizing Pacific Press).
This stance is textually indefensible, and it conflates the basis of the plaintiff’s claim
with the basis for the defendant’s exemption. The issue under section 702(a) is
whether the defendant has decided to employ “individuals of a particular religion”;
that has nothing to do with whether the plaintiff has chosen to characterize his claim

as “religious” discrimination or “sex” discrimination. See Curay-Cramer v. Ursuline

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 7 of 10
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Academy of Wilmington Delaware, Inc., 450 F.3d 130 (3d Cir. 2006) (applying sec-
tion 702(a) as a defense to sex-discrimination claims); Maguire v. Marquette Univ.,
627 E. Supp. 1499, 1502-04 (E.D. Wis. 1986) (same); Carl H. Esbeck, Federal Con-
tractors, Title VII, and LGBT Employment Discrimination: Can Religious Organiza-
tions Continue to Staff on a Religious Basis?, 4 Oxford ]J.L. & Religion 368, 376
(2015) (“In particular, there is no limitation that turns on the mere chance that the
employee-plaintiff complains of religious discrimination as opposed to claiming under
some other protected class such as sex.”); Phillips, supra at 307 (“The religious-em-
ployer exemption does not make any reference to the type of claim a plaintift brings.”).
And if Congress wanted to limit section 702(a)’s exemption to religious-discrimina-
tion claims, it easily could have done so. It could, for example, have changed the
phrase “This subchapter shall not apply” to “This subchapter’s prohibition on reli-
gious discrimination shall not apply.” Or it could have enacted an exemption that for
religious employers “with respect to claims of religious discrimination.” But the stat-
ute does not say of this. Instead, it bars a// Title VII claims when an employer decides

to employ people with particular religious beliefs and practices.

ITII. THE PLAINTIFFS RESPECTFULLY ASK THE COURT To RULE ON
EAacH OfF THEIR REMAINING CLAIMS, EVEN IF CONCLUDES THAT
SEcTION 702(a) PROVIDES RELIEF TO THE PLAINTIFFS

If the Court concludes that section 702(a) protects either or both of the plaintiffs,
then we respectfully ask the Court to rule on the plaintifts’ remaining claims, even if
the Court believes that section 702(a) makes it unnecessary to resolve those issues,
and even if the Court disagrees with our position on those claims. The case is likely
to be appealed regardless of how this Court rules, and it will further judicial economy
if the appellate courts have the benefit of this Court’s rulings on the issues, which will

obviate any need for a remand.

SUPPLEMENTAL BRIEF ON TITLE VII’S STATUTORY EXEMPTION Page 8 of 10
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The plaintifts also note that a ruling from this Court on section 702(a) may com-
plicate the class-certification issues. The classes that the plaintiffs have asked this Court
to certify are not limited to employers that qualify as “religious” under section 702(a),
and any classwide relief under section 702(a) will need to be limited to that particular
subset of employers.

CONCLUSION
The defendants’ cross-motion for summary judgment should be denied, and the

plaintifts’ motion for summary judgment should be granted.

Respectfully submitted.

s/ Jonathan F. Mitchell

GENE P. HAMILTON JONATHAN F. MITCHELL
Virginia Bar No. 80434 Texas Bar No. 24075463
Vice-President and General Counsel Mitchell Law PLLC

America First Legal Foundation 111 Congress Avenue, Suite 400
300 Independence Avenue SE Austin, Texas 78701
Washington, DC 20003 (512) 686-3940 (phone)
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

U.S. Pastor Council, et al.,
Plaintiffs,
V. Case No. 4:18-cv-00824-O

Equal Employment Opportunity
Commission, et al.,

Defendants.

DECLARATION OF STEVEN F. HOTZE, M.D.

I, Steven F. Hotze, being duly sworn, state as follows:

1. Tam over 18 years old and fully competent to make this declaration.

2. I have personal knowledge of the facts stated in this declaration, and all of these
facts are true and complete.

3. I am the founder and CEO of the Hotze Health & Wellness Center. The
Hotze Health & Wellness Center is the DBA (“doing business as”) name of Hotze
Medical Association, P.A.; a Texas professional association, which is taxed as an S
Corporation. I am the sole owner of Hotze Medical Association, P.A.

4. The Hotze Health & Wellness Center is not an employer. Instead, the people
who work at the Hotze Health & Wellness Center are employed by a company called
Braidwood Management, Inc. Braidwood Management, Inc. is a staff leasing com-
pany, owned by a trust called the “David Bradley SFH 2005 Family Trust.” I am the
sole trustee and beneficiary of that trust. I am also the President, Secretary, and Treas-
urer of the Board of Braidwood Management, Inc.

5. Braidwood Management, Inc. employs approximately 70 individuals, and each

of those Braidwood employees works at one of the following entities: The Hotze

HOTZE DECLARATION Page 1 of 3
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Health & Wellness Center, Physicians Preference Vitamins, or Physicians Preference
Pharmacy International, LLC.

6. I have reviewed the nine factors that courts consider when deciding whether
an employer qualifies as a “religious corporation” under section 702(a) of Title VII,
as set forth by the Third Circuit in LeBoon v. Lancaster Jewish Community Center
Ass’n, 503 F.3d 217, 226 (3d Cir. 2007).

7. Braidwood satisfies some of these criteria, but not all of them.

8. Braidwood is a for-profit corporation.

9. Braidwood leases its employees to the corporations described in paragraph 5.
Those three enterprises offer natural approaches to health in a Christian-based envi-
ronment. The products and services that are provided by these enterprises, however,
aren’t necessarily religious in nature. The goal of all three businesses is to enable their
patients and clients the ability to obtain and maintain health and wellness naturally, so
that they strengthen their immune system and increase their energy level. The prod-
ucts and services are as follows: (a) Treatment of airborne allergies; (b) Treatment of
food allergies; (¢) Treatment of yeast overgrowth; (d) Treatment of hypothyroidism
when indicated; (e) Treatment of sex-hormone decline when indicated; (f) Treatment
of adrenal fatique; (g) Vitamin and mineral supplementation; (h) A healthy eating and
exercise program to enable the patients to achieve an ideal body weight.

10. Braidwood’s articles of incorporation do not state a religious purpose.

11. Braidwood is not owned, affiliated with or financially supported by a religious
entity such as a church or synagogue.

12. There is no formal religious entity that participates in the management of
Braidwood or has representatives on the board of trustees.

13. Braidwood holds itself out to the public as a medical practice that offers nat-
ural approaches to health issues. I have produced a video entitled “What I Believe,”

which explains the Christian and Biblical values and beliefs of my businesses. This

HOTZE DECLARATION Page 2 of 3



DocuSign Envelope ID: C216A112-4AD8-4889-8DF8-3FE5B3242EDB
Case 4:18-cv-00824-O Document 111-1 Filed 09/24/21 Page 3 of 6 PagelD 1695

video is available at https: / /wwwyoutube.com /watch?v=3QfLjCpfRQA. A transcript
of this video is attached as Exhibit A to this declaration. We do not hold ourselves out
to be either “secular” or “sectarian.”

14. Braidwood regularly includes prayer or other forms of worship in its activities.
Braidwood starts every weekly staft meeting with a prayer in Christ’s name, thanking
God for his blessings and praying for those who have entrusted their care to us. Each
morning at 7:30 A.M., our employees huddle in the various businesses and depart-
ments within those businesses and begin their meeting with prayer.

15. Although Braidwood does not have a formal policy that excludes non-Chris-
tians from employment, we have attracted those who strongly support our Christian

values and our Christian faith.

This concludes my sworn statement. I declare under penalty of perjury that the

facts stated in this declaration are true and correct.

[EW . totre

82648 ramiel s oy

STEVEN E. HoTZE, M.D.
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What I Believe
Steven F. Hotze, M.D.

As a man thinks within himself, so he is. What you think about, what I think about, what we
believe determines how we conduct our lives. I believe that God made the Heavens and the earth
and everything in them, including you and me. And because of this, I believe in the intrinsic
worth of each individual.

I was raised in a Christian home, and during medical school, I placed my confidence in Jesus
Christ as my savior and Lord as the one who died on the cross for my sins and rose victoriously
from the grave. I believe that the Bible is the inherent word of God and that it lays down the
principles that regulate all human activity. My faith in Christ directs my personal and business
life.

We start every weekly staff meeting with a prayer in Christ's name. Thanking God for his
blessings and praying for the people who've decided to entrust their care to us. I believe what my
mother taught me when she said, "Don't follow the herd. If you follow the herd, you'll get run
over. You'll get stampeded."

I believe that you always have to ask why, and question conventional thinking. I believe in
taking the road less traveled, or never traveled is necessary to bring about change. I passionately
believe in natural approaches to health. This began in 1988 when my dad underwent emergency
heart surgery after a failed angioplasty had torn his main artery in his heart. Two weeks after his
surgery, dad called me to his house and he gave me a newsletter from Dr. Julian Whitaker, who's
an advocate for natural approaches to health.

That newsletter, which was about heart disease, Dr. Whitaker wrote that 15% of angioplasty
patients died within the first year of the procedure. 5% of heart bypass patients died within the
first year. The patients who simply made dietary changes, lost weight, exercised, and took
vitamins and minerals had a mortality rate of only 1%. My dad asked me what I thought, and I
told him that I didn't know anything about this but wished we had known about it beforehand.
Dad then said, "This doctor says I need to take vitamins. What type of vitamins do I need to take,
son?" I looked at dad like a deer in the headlights and then I said, "Dad, I'm a doctor. What do I
know about vitamins?" He looked at me straight in the eyes and asked me, "Will you please find
out?" I was the oldest of eight children, seven sons. I loved my dad and would have done
anything for him. I told him, "Yes sir. I will find out."

My dad's tragic experience with conventional medicine completely redirected my entire medical
career. | believe no one is sick and tired because they have low levels of drugs in their bodies.
This point was driven home to me when a patient of mine, Mrs. Jones, who lived in a retirement
center by my office, came in for a follow-up visit. When I asked her how she was doing, she said
"Ever since I've gotten rid of all those drugs you were giving me, doctor, I feel like a million
dollars."

Well, this drove home the point my dad had told me. "Son, don't poison your patients like all the
other doctors do." I believe that drugs are poisons. Drugs are toxins that must be detoxified by
the body. Drugs only mask symptoms. I believe the reason people are sick is because of an
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overload of environmental toxins in their cells. We're living in a sea of chemical pollutants
which are found in foods that we eat, the beverages we drink, and in the air that we breathe. This
toxic overload leads to a host of diseases, heart disease, cancer, diabetes, high blood pressure,
degenerative arthritis, Alzheimer's disease, Parkinson's disease, Multiple Sclerosis, just to name a
few.

Pharmaceutical drugs for these conditions, only add to the toxic load in your cells and make you
sicker quicker. Let me tell you about drugs. Our nation which has 5% of the population of the
world, consumes 42% of all the drugs that are made and produced by pharmaceutical companies.
We spend more per capita than any other nation in the world. That means we spend more health
dollars per person than any other nation in the world, and we're the sickest nation in the world.
We lead in the number of heart disease cases and the number of percentage of people with
cancers, and the host of diseases that I've just mentioned to you.

I believe that your health problems aren't all in your head. You're not a hypochondriac, you aren't
sick and tired of being sick and tired because you're simply getting older. There is a real cause
for your symptoms, and for the way you feel. I believe it's the responsibility of physicians to take
time with their patients, asking them questions, listening attentively to their concerns. I believe
that if you will eliminate junk food, replace it with natural whole foods, and take vitamins and
minerals and nutrients, then you can remove the toxins from your cells and regain your health.

I also believe in replenishing the body’s natural occurring hormones, so that the cells and the
organs in your body can be rejuvenated. I believe it's possible to restore your health and
transform yourself from being a sick and tired person, into being a healthy and well one. I
believe in offering a first-class experience for my patients who we call guests, and I know that
my guests appreciate this. I believe that the way a guest is treated is as important as the treatment
that is prescribed.

I believe that we can help people who are willing to invest in their health and who will make a
commitment to take charge of their lives and follow the recommendations of the lifestyle
changes we make. I believe in the free market economy, and I do believe this applies to medicine
and specifically, to preventive medicine. I believe that insurance was meant for emergencies, not
for preventive healthcare. I believe that you can achieve your goals and live a healthy, happy,
and purpose driven life.

I believe it's time for a revolution in medicine and at the Hotze Health and Wellness Center, we
are leading one. I believe that you should have a choice in your healthcare. To choose natural
approaches to your health. I believe that you can obtain and maintain health and wellness
naturally and enjoy a better quality of life. I believe you can restore your health, that you can
transform your life and renew your world naturally. This is what I want for you.
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