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L R Civ P 26.1 Form (06/08/2017)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

AT HUNTINGTON

CHRISTOPHER FAIN,
individually and on behalf of all others
similarly situated, et al.,

Plaintiffs,

v. CIVIL ACTION: 3:20-0740

WILLIAM CROUCH, et al.,

Defendants.

ORDER SETTING DEPOSITION PROTOCOL

The parties have agreed to a protocol governing the taking of depositions in this case.
Therefore, it is ORDERED that the following protocol shall be followed with all depositions
conducted herein:

A. Deposition Notices

This Order applies to all depositions in this matter, which shall be noticed and conducted
pursuant to Fed. R. Civ. P. 30 and this Order.

B. Number of Depositions Allowed

Consistent with the provisions of paragraph (D)(2) below, deposition limits will be applied per
party group with Plaintiffs collectively constituting one party group; William Crouch, Cynthia Beane, and
the West Virginia Department of Health and Human Resources, Bureau for Medical Services constituting
a second party group; Ted Cheatham constituting a third party group; and The Health Plan of West
Virginia, Inc. constituting a fourth party group. The parties agree that each party group will be permitted
totake _ 10  depositions without seeking leave of court exclusive of depositions of any named party

or any expert designated under Rule 26(a)(2). For the avoidance of doubt, the deposition of any named
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party or any disclosed expert will not count against any party group’s limit of 10 depositions. The
Parties reserve the right to seek an order modifying these limits should good cause to do so arise.

C. Duration of Deposition

The presumptive time limitations on depositions imposed by Fed. R. Civ. P. 30(d)(1) shall
apply in this litigation unless the parties agree to a different time limitation, or the court establishes a
different time limitation upon good cause shown. Any agreement by the parties to alter the presumptive
time limits shall be in writing and submitted to the court as a stipulation.

D. Scheduling of Depositions

L. The parties shall meet and confer to establish by mutual agreement a schedule for
depositions in this litigation. The parties shall consider: (a) the availability of documents from among
those produced by the parties and third parties; (b) the objective of not subjecting any person to
repeated depositions; and (c) the need to preserve relevant testimony. The scheduling of depositions
should be coordinated to the extent possible.

2. As a general rule, a witness should not be deposed on the same subject more than
once. For the avoidance of doubt, no witness will be deposed twice, unless a witness is deposed both
in their individual capacity and is designated as a witness by any defendant pursuant to Rule 30(b)(6).
No expert will be deposed twice regarding the same expert report or written testimony unless the
expert offers different opinions for different party groups. A party seeking to take a second deposition
of a witness shall provide the opposing party the basis for its request. Second depositions shall be
permitted only upon agreement of the parties or an order of this court issued for good cause shown.
Second depositions should not be cumulative or repetitive. The parties agree that second
depositions taken specifically for the purpose of admission at trial may be taken without leave of
court, so long as the depositions are scheduled in accordance with the provisions of this Order and

do not delay the scheduled trial date. Defendant may select as a corporate designee under Rule
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30(b)(6) a witness who has or will also testify in his or her individual capacity. A witness testifying
asaRule 30(b)(6) designee is testifying inthe place of the corporation and not in his or her individual
capacity. Therefore, the fact that an individual has testified as a Rule 30(b)(6) corporate
representative does not prohibit that individual from being deposed a second time in his or her
individual capacity.

3. Each party shall be notified at least __21 _ days in advance of a deposition, unless
the parties agree otherwise, or the Scheduling Order does not permit, or the court enters an order
that alters the notice period. A notice of the deposition of a party or party’s designated witness,
which requires the deponent to bring documents to the deposition, shall be served at least __ 21
days in advance.

E. Location of Depositions

The parties shall endeavor to schedule all depositions at locations within a reasonable
distance from the residence of the deponent, or at such location agreed upon by all counsel involved
and the deponent. Remote depositions shall be allowed if consented to by all parties or upon order
of the Court. The parties agree that the stipulation attached hereto as Exhibit 1 shall govern remote
depositions.

F. Treatment of Confidential Information

l. A party may designate as confidential any portion of a witness’s deposition testimony
regarding, concerning, or revealing the contents of any document designated as “CONFIDENTIAL”
under the Protective Order entered in this litigation, or any other subject that qualifies as confidential
under the Protective Order. While a deponent is being examined about information subject to the
Protective Order, persons to whom disclosure is not authorized shall be excluded. The terms of the
Protective Order shall apply to that portion of any transcript or recording designated as confidential

under this paragraph, as well as to any confidential document attached to the deposition transcript as
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an exhibit. The confidentiality designation may be made by any party or their counsel either during
the deposition or within the time period allowed under Fed. R. Civ. P. 30(e) for a witness to review
and change the transcript or recording; the entirety of the affected transcript shall be maintained by all
parties as “CONFIDENTIAL” during such period. This shall not limit the ability of a party to
designate any portion of a transcript, recording, or document attached to a deposition transcript as
“CONFIDENTIAL” after the time period allowed under Fed. R. Civ. P. 30(e) for a witness to review
and change the transcript or recording. However, the parties understand and acknowledge that a
party’s failure to designate material as protected under this Protective Order relieves the other parties
of any obligation of confidentiality until such a designation is made. All material subsequently
designated as “CONFIDENTIAL” will be thereafter treated as such in accordance with this
Protective Order.

2 Before confidential portions of a deposition transcript or confidential exhibits are filed

with the Court or used at a hearing or trial, the party or attorney wishing to file or use the

confidential transcript portions or exhibits shall follow the directives contained in Section II of the
Protective Order (entitled “Post-Discovery Phase”).

G. Conduct of Depositions

L. Each party should designate one attorney to conduct the principal examination of
each deponent.

2. The attorney conducting a deposition must provide opposing counsel with at least
one copy of each exhibit marked at such deposition, simultaneous with the marking of suchexhibit.

H. Deposition Disputes

1. The parties shall meet and confer to resolve disputes concerning the timing or scheduling
of depositions. If the parties are unable to resolve a dispute after good faith efforts, they may present

the issue to the court forresolution.
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2. Disputes arising during depositions that cannot be resolved by agreement and that, if not
immediately resolved, will significantly disrupt the discovery schedule, require rescheduling of the
deposition, or possibly result in the need to conduct a supplemental deposition, shall be presented to
the presiding Magistrate Judge by telephone. In the event the Magistrate Judge is not available, then
disputes may be presented to the presiding District Judge. In the event neither the Magistrate Judge nor
the District Judge are available, all efforts shall be made to continue the deposition with full reservation

of rights of the interrogation for a ruling at the earliest possible time.

The Clerk is hereby directed to send copies of this Order upon its entry to counsel of record.

ENTERED: September 14, 2021
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Parties and Counsel:

Dated: September 13, 2021

/s/ Walt Auvil

Walt Auvil, WVSB No. 190

THE EMPLOYMENT LAW CENTER, PLLC
1208 Market Street

Parkersburg, WV 26101

Phone: 304-485-3058

Facsimile: 304-485-6344
auvil@theemploymentlawcenter.com

Avatara Smith-Carrington, Visiting Attorney
LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

3500 Oak Lawn Avenue, Suite 500

Dallas, TX 75219

Phone: 214-219-8585

Facsimile: 214-219-4455
asmithcarrington@lambdalegal.org

Tara L. Borelli, Visiting Attorney

Carl Charles, Visiting Attorney

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

158 West Ponce De Leon Ave., Ste. 105
Decatur, GA 30030

Phone: 470-225-5341

Facsimile: 404-506-9320
tborelli@lambdalegal.org
ccharles@lambdalegal.org

Nora Huppert, Visiting Attorney

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

4221 Wilshire Boulevard, Suite 280

Los Angeles, CA 90010

Phone: 213-382-7600

Facsimile: 213-351-6050
nhuppert@lambdaiegal.org

Sasha Buchert, Visiting Attorney

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.

1776 K Street, N.W., 8th Floor
Washington, DC 20006-2304

Respectfully submitted,

/s/ Lou Ann S. Cyrus

Lou Ann S. Cyrus, Esquire (WVSB #6558)
Roberta F. Green, Esquire (WVSB #6598)
Caleb B. David, Esquire (WVSB #12732)
Kimberly M. Bandy, Esquire (WVSB #10081)
SHUMAN MCCUSKEY SLICER PLLC

P.O. Box 3953

Charleston, WV 25339

(304) 345-1400; (304) 343-1826 (fax)
lcyrus@shumanlaw.com
rgreen@shumanlaw.com
cdavid@shumanlaw.com
kbandy@shumanlaw.com

Counsel for Defendants William Crouch,
Cynthia Beane, and West Virginia Department
of Health and Human Resources, Bureau for
Medical Services

/s/ Eric D. Salyers

Perry W. Oxley (WVSB#7211)
David E. Rich (WVSB#9141)
Eric D. Salyers (WVSB#13042)
Christopher K. Weed (WVSB#13868)
OXLEY RICH SAMMONS, PLLC
517 9th Street, P.O. Box 1704
Huntington, WV 25718-1704
(304) 522-1138

(304) 522-9528 (fax)
poxley@oxleylawwv.com
drich@oxleylawwv.com
esalyers@oxleylawwv.com
cweed@oxleylawwv.com

Counsel for Defendant Ted Cheatham

/s/ Aaron C. Boone

Aaron C. Boone (WVSB #9479)
BOWLES RICE LLP

Fifth Floor, United Square

501 Avery Street, Post Office Box 49
Parkersburg, West Virginia 26102
(304) 420-5501
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Phone: 202-804-6245
Facsimile: 202-429-9574
sbuchert@lambdalegal.org

Anna P. Prakash, Visiting Attorney
Nicole J. Schladt, Visiting Attorney
NICHOLS KASTER, PLLP

IDS Center, 80 South 8th Street
Suite 4700

Minneapolis, MN 55402

Phone: 612-256-3200

Facsimile: 612-338-4878
aprakash@nka.com
nschladt@nka.com

Attorneys for Plaintiffs

Fax: (304) 420-5587
aboone@bowlesrice.com

Stuart A. McMillan (WVSB #6352)
BOWLES RICE LLP

600 Quarrier Street

Charleston, West Virginia 25301
(304) 347-1110

Fax: (304) 347-1746
smemillan@bowlesrice.com

Counsel for Defendant The Health Plan of
West Virginia, Inc.




