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Plaintiffs Eden Rogers and Brandy Welch (“Plaintiffs”) respectfully
submit this memorandum of law in opposition to Defendant Henry McMaster’s and
Defendant Michael Leach’s (together, “State Defendants”) Motion to Stay Discovery and
Hold Pending Discovery Motions in Abeyance.

INTRODUCTION

State Defendants filed a Motion for Judgment on the Pleadings (ECF
No. 173) on July 15, 2021 and simultaneously filed this Motion to Stay Discovery and
Hold Pending Discovery Motions in Abeyance (ECF No. 174).! As explained more fully
in Plaintiffs’ opposition, State Defendants’ Rule 12(c) Motion is meritless. It is based on
a fundamental misunderstanding of the Supreme Court’s decision in Fulton v. City of
Philadelphia, 141 S. Ct. 1868 (2021), and does not justify any stay of discovery.
Moreover, this is just another in a long line of meritless tactics employed by State
Defendants to impede Plaintiffs’ efforts to take the discovery to which they are entitled.
There would be little burden on State Defendants in continuing discovery whereas a stay
would prejudice Plaintiffs. The motion should be denied.

BACKGROUND

Document discovery began in June 2020, when Plaintiffs served
interrogatories and requests for production of documents (“RFPs”) on State Defendants.
State Defendants’ responses were facially deficient, consisting almost entirely of form
objections. State Defendants refused to search for responsive documents and agreed only

to produce documents State Defendants knew were already in Plaintiffs’ possession. (See

! Plaintiffs’ opposition to State Defendants’ motion for judgment on the pleadings
summarizes the facts of this case, but this brief includes some additional background
regarding the history of discovery in this matter for context.
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ECF No. 107-1 at 1.) After multiple failed attempts to resolve these issues with State
Defendants through meet and confer calls, Plaintiffs were forced to file a motion to
compel discovery in October 2020. (See generally ECF No. 107.) Only after the Court
ordered the parties to continue negotiating the discovery dispute (ECF No. 112) did State
Defendants finally supplement their document productions (in December 2020 and
January 2021). State Defendants also provided privilege logs with their supplemented
productions, which were deficient. After State Defendants refused to address the issues
in their privilege logs, Plaintiffs moved in April 2020 to compel production of amended
privilege logs that comply with the Federal Rules. (See generally ECF No. 137). That
motion is currently pending.

State Defendants stonewalled further concerning deposition discovery.>
As to Governor McMaster, Plaintiffs issued subpoenas to depose several members of
Governor McMaster’s staff as individual fact witnesses and requested to meet and confer
on topics for a Rule 30(b)(6) witness several times. (See ECF No. 149 at 4-5.) Despite
having produced documents from the same members of his staff, Governor McMaster’s
Office® took the position that these witnesses were somehow immune from deposition
discovery. (See ECF No. 153 at 1-2.). In light of the Governor’s Office’s refusal to

allow Plaintiffs to take the deposition of any other members of the Governor’s Office

2 For a more comprehensive summary of the events surrounding the dispute regarding
deposition discovery with Governor McMaster and the Office of the Governor, Plaintiffs
respectfully direct the Court to their oppositions to Governor McMaster’s and his
Office’s motions for a protective order. (ECF Nos. 149, 153).

3 Without explanation, counsel for Governor McMaster suddenly alerted Plaintiffs that he
could not speak for the Governor’s Office and instead directed Plaintiffs to confer with
in-house counsel for the Office of the Governor. (See ECF No. 149 at 5.)
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involved in the events giving rise to this lawsuit, Plaintiffs indicated their intent to notice
the deposition of Governor McMaster himself. (See ECF No. 149 at 5.) Governor
McMaster refused, citing multiple baseless objections. (ECF No. 138-9.) Thereafter,
Governor McMaster filed a motion for a protective order to prevent his own deposition,
and Governor McMaster’s Office filed a motion for a protective order and to quash the
subpoenas Plaintiffs served on members of Governor McMaster’s staff. (See generally
ECF Nos. 138, 142.) The combined effect of these motions has been to prevent Plaintiffs
from taking deposition discovery of anyone associated with the Governor’s Office,
despite the fact that the Governor is the most important party in this case. These motions
remain pending before the Court.

Defendant Leach was originally more cooperative with respect to
deposition discovery. Plaintiffs completed depositions of one Rule 30(b)(6) witness and
one additional fact witness from the South Carolina Department of Social Services
(“DSS”). Plaintiffs also completed depositions of State Defendants’ two expert witnesses
and three witnesses from third-party Miracle Hill Ministries (“Miracle Hill”). Plaintiffs
and DSS had agreed on deposition dates for two additional witnesses DSS had previously
designated, without objection, to testify on its behalf under Rule 30(b)(6), and Plaintiffs
were actively seeking to schedule a third. (See Barbur Decl. Ex. 1.) In June 2021,
however, the individual serving as counsel for Governor McMaster took over
representation of Defendant Leach as well (see ECF No. 167), at which point DSS ceased
discussions concerning the scheduling of the remaining depositions and eventually
objected to continuing the Rule 30(b)(6) depositions on grounds that clearly lacked any

basis in the Federal Rules of Civil Procedure. (See Barbur Decl. Ex. 2.) Ultimately, DSS
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indicated it would not stand on that objection, but never offered dates on which the
remaining three Rule 30(b)(6) witnesses would be available for deposition. (See Barbur
Decl. Ex. 3.)

Meanwhile, recognizing that these various disputes would inevitably
require an extension of the discovery schedule, Plaintiffs asked State Defendants to agree
to extend the fact discovery deadline until August 30, 2021. (See ECF No. 168 at 1-2.)
Although Fulton had already been decided on June 17, 2021, State Defendants raised no
objection to continuing with discovery and agreed to the extension. (See Barbur Decl.
Ex. 3.) The parties thereafter filed their consent motion to extend the scheduling order on
July 1, 2021 (see ECF No. 168), and the Court entered the Fourth Amended Scheduling
Order on July 13, 2021 (see ECF No. 170). Two days after the Court entered the Fourth
Amended Scheduling Order, State Defendants filed their Motion for Judgment on the
Pleadings and this motion.

LEGAL STANDARD

“A motion to stay discovery is tantamount to a request for a protective
order prohibiting or limiting discovery pursuant to”” Federal Rule of Civil
Procedure 26(c). Kron Med. Corp. v. Groth, 119 F.R.D. 636, 637 (M.D.N.C. 1988).
Under Rule 26(c), a defendant must clear a “rather high hurdle” by establishing “good
cause” for a court to grant a stay of discovery. Ellicott Dredges, LLC v. C.J. Mahan
Constr. Co., LLC, No. CV 14-3557-ELH, 2015 WL 13840884, at *2 (D. Md. Oct. 22,
2015). “Motions . . . which seek to prohibit or delay discovery are not favored.” Kron
Med. Corp., 119 F.R.D. at 637. Simply filing a dispositive motion “does not constitute
‘good cause’ and does not alone warrant the stay of discovery”. Herring v. Lapolla

Indus. Inc., No. 2:12-cv-02705-RMG, 2013 WL 12148769, at *1 (D.S.C. Aug. 30, 2013).
4
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Courts often “take a preliminary peek at the merits of the allegedly dispositive motion to
see if on its face there appears to be an immediate and clear possibility that it will be
granted”. Simpson v. Specialty Retail Concepts, Inc., 121 F.R.D. 261, 263 (M.D.N.C.
1988). Additional factors courts consider “includ[e] the breadth of discovery and burden
of responding to it, the risk of unfair prejudice to a party opposing the stay, the nature and
complexity of the action, the posture or stage of the litigation, and any other relevant
circumstances”. Herring, 2013 WL 12148769, at *1. Taken together, these factors
clearly weigh in favor of denying a stay here.

ARGUMENT

I. A STAY OF DISCOVERY IS UNWARRANTED BECAUSE STATE
DEFENDANTS’ RULE 12(C) MOTION IS MERITLESS

As explained in Plaintiffs’ opposition, State Defendants’ Motion for
Judgment on the Pleadings is meritless and does not warrant a stay of discovery. That
motion is based on a misunderstanding of the Fulton decision and a failure to appreciate
the difference between a claim arising under the Free Exercise Clause of the First
Amendment (the issue in Fulton) and claims arising under the Establishment Clause of
the First Amendment and the Equal Protection Clause of the Fourteenth Amendment (the
issues in this case). There are, in any event, no ripe Fulton issues to be resolved here
because there has been no enforcement of the applicable non-discrimination regulations
against any South Carolina child placing agency (“CPA”) that has a religious objection to
complying. Moreover, the Supreme Court’s Fulton decision was based on the unique
factual circumstances of that case that do not apply here.

There is thus no “immediate and clear possibility” that State Defendants’

motion will be granted. Bennett v. Fastenal Co., No. CV 7:15-CV-00543, 2016 WL
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10721816, at *1 (W.D. Va. Mar. §, 2016) (denying a motion to stay discovery where
there was not “an immediate and clear possibility that [the motion to dismiss] will be
granted”) (internal quotation marks omitted); Brown-Thomas v. Hynie, No. 1:18-CV-
02191-JMC, 2019 WL 1043724, at *7 (D.S.C. Mar. 5, 2019) (denying a motion to stay
discovery where there was no indication that defendants’ motions to dismiss were
“clearly meritorious and truly case dispositive because Plaintiffs vehemently oppose
those Motions with substantial arguments”) (internal quotation marks omitted).
Therefore, the Court should allow discovery to proceed.

II. A STAY OF DISCOVERY IS UNWARRANTED BECAUSE THE

PREJUDICE TO PLAINTIFFS OUTWEIGHS ANY BURDEN ON
DEFENDANTS

A. The Remaining Discovery Is Not Burdensome on State Defendants.

Discovery in this case has proceeded for over a year, and the parties have
already taken multiple depositions, responded to interrogatories and requests for
admission and produced documents. Putting aside any depositions of Governor
McMaster, his staff or his Office, which are the subject of pending motions as described
above, there are only four depositions remaining for the parties to conduct. State
Defendants have to take the deposition of Plaintiffs’ expert Dr. David Brodzinsky.
Plaintiffs need to depose the three remaining DSS Rule 30(b)(6) witnesses—Dawn
Barton, Susan Roben and Diana Tester. Despite numerous attempts by Plaintiffs to
schedule Ms. Roben’s deposition, DSS never provided dates on which she would be
available after designating her to cover certain of Plaintiffs’ Rule 30(b)(6) topics. (See
Barbur Decl. Ex. 1.) As noted above, Ms. Barton’s and Ms. Tester’s depositions were
scheduled to proceed months ago until DSS postponed and then unilaterally suspended

them based on a meritless objection. (See Barbur Decl. Ex. 2.) And Dr. Brodzinsky was

6
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prepared to proceed with his deposition, which Plaintiffs proposed to schedule for July 29
and 30, but it did not take place once State Defendants filed their Rule 12(c) Motion.
(See Barbur Decl. Ex. 4.)

Given how little discovery remains to be completed, the burden on DSS in
continuing with discovery is minimal and is certainly insufficient to justify a stay simply
because a dispositive motion has been filed. See Regan v. City of Charleston, S.C., C.A.
No. 2:13-CV-3046-PMD, 2015 WL 1518102, at *2 (D.S.C. Mar. 31, 2015) (finding no
prejudice to moving party “by engaging in several more weeks of discovery” and
refusing to stay discovery where “complying with the other outstanding deadlines will
not be onerous and should not be complicated by the pendency of the” dispositive
motion); Ellicott Dredges, 2015 WL 13840884, at *2 (finding no burden on moving party
to produce documents when moving party represented it had already gathered documents
and production was imminent). Such stalling tactics should not be rewarded with a stay
of discovery.

Additionally, there is no undue burden on Governor McMaster in denying
the stay. If the Court denies Governor McMaster’s and his Office’s motions for a
protective order and to quash subpoenas, Plaintiffs are willing to meet and confer with
Governor McMaster’s and his Office’s counsel to discuss how Plaintiffs can obtain the
deposition discovery they need in the least burdensome way. Also, given the extensions
of the case schedule to which the parties have agreed, Governor McMaster and his Office
will have plenty of time to prepare any witnesses they may have to produce in the event
the Court denies the pending motions for a protective order. State Defendants ask the

Court to hold the pending discovery motions in abeyance until the Court decides State
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Defendants’ Rule 12(c) Motion. Should the Court deny State Defendants’ Motion to Stay
Discovery, the Court should also deny the Motion to Hold Pending Discovery Motions in
Abeyance so that the parties can proceed with the Court’s complete guidance on the
parties’ discovery obligations.

B. Plaintiffs Will Be Prejudiced if Discovery Is Stayed.

State Defendants incorrectly argue that, if the stay is granted and the
Motion for Judgment on the Pleadings is denied, Plaintiffs will have suffered no
prejudice because discovery would merely have been temporarily postponed. (Mot. at 4.)
But Plaintiffs seek to vindicate violations of their fundamental constitutional rights and
seek forward-looking injunctive relief that would provide immediate benefit to them and
others. Plaintiffs have already been prejudiced by delays in obtaining the relief to which
they are entitled and any further delay will only make the situation worse. See Penguin
Restoration, Inc. v. Nationwide Mut. Ins. Co., No. 5:13-cv-00063-BO, 2013 WL
12164640, at *2 (E.D.N.C. July 24, 2013) (denying stay in part because “the potential
harm caused by further, indefinite delay outweighs the possibility that the need for
discovery may be entirely eliminated”). The Court should see this motion for what it is:
yet another baseless attempt by State Defendants to derail the discovery process. State
Defendants’ efforts to hinder discovery have clearly prejudiced Plaintiffs and should not
be rewarded with any further delay of discovery.

C. This Is A Complex Case Raising Weighty Constitutional Issues.

As the Court is aware, this case raises weighty and complex constitutional
issues concerning the government’s authorization and enabling of discrimination by those
carrying out a government program when they have a religious objection to complying

with non-discrimination requirements. State Defendants disingenuously assert that this

8
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Court has already “tacitly recognized” that Plaintiffs’ claims fail as a matter of law.
(Mot. at 5.) That is nonsense. To the contrary, the Court denied State Defendants’
motion to dismiss Plaintiffs’ Establishment Clause claim and their Equal Protection
Clause claim based on sexual orientation discrimination. (ECF No. 81 at 3.)

By denying State Defendants’ motion to dismiss, the Court actually
“tacitly recognized” that Plaintiffs adequately stated claims under the Establishment
Clause and Equal Protection Clause and that the case should proceed to discovery so that
the Court could adjudicate these claims with the aid of fact and expert evidence.
Discovery is necessary to explore, for example, the purpose and effect of the
government’s actions and the extent of its entanglement with Miracle Hill’s religious
beliefs. Additionally, as even the Fulton Court recognized, the free exercise claims State
Defendants posit are highly fact-specific. Fulton, 141 S. Ct. at 1882. The parties should
be allowed to proceed to discovery to develop the record on which this Court will decide
these issues.

D. There Is No Reason To Needlessly Postpone Litigation Because
Discovery Is Nearly Complete.

The stage of the case is a particularly important factor in considering a
motion to stay discovery, especially when the dispositive motion is filed on the eve of the
completion of discovery. Gibbs v. Plain Green, LLC, 331 F. Supp. 3d 518, 528 (E.D. Va.
2018) (citing Virginia ex rel. Integra Rec LLC v. Countrywide Sec. Corp.,

No. 3:14CV706, 2015 WL 222312, at *5 (E.D. Va. Jan. 14, 2015)) (“When courts do
grant a stay, it is often early in litigation, to minimize prejudice to either party.”); Regan,
2015 WL 1518102, at *2 (refusing to stay discovery because, inter alia, dispositive

motion was filed six weeks before the deadline for the completion of discovery); Herring,
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2013 WL 12148769, at *1. Under the current scheduling order (ECF No. 170), discovery

is set to end a little over two weeks after the filing of this opposition. Discovery is nearly

complete, with only a handful of depositions remaining (aside from any depositions of

Governor McMaster, his staff or his Office that the Court allows). The Court should

allow discovery to be completed and deny the motion for a stay.

CONCLUSION

For the reasons stated above, Plaintiffs respectfully request that the Court

deny State Defendants’ Motion to Stay Discovery and Hold Pending Discovery Motions

in Abeyance.

August 12, 2021

Respectfully submitted,

10

/s/ Nekki Shutt
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Nekki Shutt (Federal Bar No. 6530)
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Columbia, SC 29202
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nshutt@burnetteshutt.law

Peter T. Barbur (admitted pro hac vice)
Katherine D. Janson (admitted pro hac vice)
CRAVATH, SWAINE & MOORE LLP
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DECLARATION OF PETER T. BARBUR

I, PETER T. BARBUR, declare as follows:

I am a Partner of the law firm Cravath, Swaine & Moore LLP and am
admitted pro hac vice as counsel to Plaintiffs Eden Rogers and Brandy Welch in the
above-captioned action.

I submit this declaration in support of Plaintiffs’ Opposition to
Defendants Henry McMaster’s and Michael Leach’s Motion To Stay Discovery
and Hold Pending Discovery Motions in Abeyance, dated August 12, 2021.

1. Attached hereto as Exhibit 1 is a true and correct copy of an email from
Katherine Janson to Jonathan Riddle, et al., dated May 13, 2021.

2. Attached hereto as Exhibit 2 is a true and correct copy of an email from
Katherine Janson to Jonathan Riddle, et al., dated June 23, 2021.

3. Attached hereto as Exhibit 3 is a true and correct copy of an email from
Katherine Janson to Miles Coleman, et al., dated July 6, 2021.

4. Attached hereto as Exhibit 4 is a true and correct copy of an email from Miles
Coleman to Katherine Janson, et al., dated July 12, 2021.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on August 12, 2021.

(FE

‘

Peter T. Barbur
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From: Katherine Janson <kjanson@cravath.com>

Sent: Thursday, May 13, 2021 4:17 PM

To: Jonathan M. Riddle <jriddle@DML-LAW.com>

Cc: William H. Davidson Il <wdavidson@DML-LAW.com>; Miles Coleman (Miles.Coleman@nelsonmullins.com)
<Miles.Coleman@nelsonmullins.com>; Jay.Thompson@nelsonmullins.com; 'bcook@scag.gov' <bcook@scag.gov>;
Icooper@aclu.org; sdunn@aclusc.org; dmach@aclu.org; kloewy@lambdalegal.org; ccook@lambdalegal.org;
nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>; Kenneth P. Woodington <kwoodington@DML-
LAW.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>; jwilliamson@burnetteshutt.law

Subject: RE: Rogers v. HHS -- deposition scheduling

Thanks, Jonathan. We would like to proceed with these depositions on the following dates and will issue notices shortly.

Jacqueline Lowe —6/3,9 a.m.
Lauren Staudt-—6/4, 9 a.m.
Diana Tester — 6/10, 1 p.m.
Dawn Barton —6/16, 9 a.m.

For Susan Roben, the dates we initially proposed for her no longer work. Would you please let me know her availability
the week of 5/24?

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Jonathan M. Riddle <jriddle@DML-LAW.com>

Sent: Tuesday, May 11, 2021 1:10 PM

To: Katherine Janson <kjanson@cravath.com>

Cc: William H. Davidson Il <wdavidson@DML-LAW.com>; Miles Coleman (Miles.Coleman@nelsonmullins.com)
<Miles.Coleman@nelsonmullins.com>; Jay.Thompson@nelsonmullins.com; 'bcook@scag.gov' <bcook@scag.gov>;
Icooper@aclu.org; sdunn@aclusc.org; dmach@aclu.org; kloewy@lambdalegal.org; ccook@lambdalegal.org;
nshutt@burnetteshutt.law; mburnette@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>; Kenneth P.
Woodington <kwoodington@DML-LAW.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS -- deposition scheduling

I External (jriddle@dml-law.com)
Report This Email FAQ

Katherine,

Ms. Staudt is not available for the 27" now but is otherwise available the other dates. Tester is available in the
afternoon for the dates you provided. The dates for Ms. Lowe are fine, whatever is best for you of those three. For
Barton either the 16™ or 17™ should be fine.
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Jonathan M. Riddle

Davidson, Wren & DeMasters P.A.

1611 Devonshire Drive, Second Floor (29204)
Post Office Box 8568

Columbia, South Carolina 29202-8568

(803) 806-8222

FAX: (803) 806-8855

jriddle@dml-law.com

From: Katherine Janson <kjanson@cravath.com>

Sent: Monday, May 10, 2021 12:50 PM

To: Jonathan M. Riddle <jriddle@DML-LAW.com>

Cc: William H. Davidson Il <wdavidson@DML-LAW.com>; Miles Coleman (Miles.Coleman@nelsonmullins.com)
<Miles.Coleman@nelsonmullins.com>; Jay.Thompson@nelsonmullins.com; 'bcook@scag.gov' <bcook@scag.gov>;
Icooper@aclu.org; sdunn@aclusc.org; dmach@aclu.org; kloewy@Ilambdalegal.org; ccook@lambdalegal.org;
nshutt@burnetteshutt.law; mburnette@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>; Kenneth P.
Woodington <kwoodington@DML-LAW.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS -- deposition scheduling

Thanks, Jonathan. We would like to proceed with Lauren Staudt’s deposition on 5/27 and will issue a formal notice soon.

For Jacqueline Lowe, would 6/1, 6/2 or 6/3 work?
For Dawn Barton, would 6/15, 6/16 or 6/17 work?

Please also let us know if Susan Roben and Diana Tester are available on the dates we initially proposed.

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Jonathan M. Riddle <jriddle@DML-LAW.com>

Sent: Wednesday, May 5, 2021 3:39 PM

To: Katherine Janson <kjanson@cravath.com>

Cc: William H. Davidson Il <wdavidson@DML-LAW.com>; Miles Coleman (Miles.Coleman@nelsonmullins.com)
<Miles.Coleman@nelsonmullins.com>; Jay.Thompson@nelsonmullins.com; 'bcook@scag.gov' <bcook@scag.gov>;
Icooper@aclu.org; sdunn@aclusc.org; dmach@aclu.org; kloewy@Ilambdalegal.org; ccook@lambdalegal.org;
nshutt@burnetteshutt.law; mburnette@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>; Kenneth P.
Woodington <kwoodington@DML-LAW.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS -- deposition scheduling

Katherine,
| am waiting to hear back on availability for Roben, Tester. | know Ms. Lowe will be out of the country from May 17-
27™. Dawn Barton is out of town from June 7-14%. Lauren Staudt is available for the dates proposed.
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Jonathan M. Riddle

Davidson, Wren & DeMasters P.A.

1611 Devonshire Drive, Second Floor (29204)
Post Office Box 8568

Columbia, South Carolina 29202-8568

(803) 806-8222

FAX: (803) 806-8855

jriddle@dml-law.com

From: Katherine Janson <kjanson@cravath.com>

Sent: Wednesday, May 5, 2021 12:53 PM

To: Kenneth P. Woodington <kwoodington@DML-LAW.com>; Jonathan M. Riddle <jriddle@DML-LAW.com>

Cc: William H. Davidson Il <wdavidson@DML-LAW.com>; Miles Coleman (Miles.Coleman@nelsonmullins.com)
<Miles.Coleman@nelsonmullins.com>; Jay.Thompson@nelsonmullins.com; 'bcook@scag.gov' <bcook@scag.gov>;
Icooper@aclu.org; sdunn@aclusc.org; dmach@aclu.org; kloewy@Ilambdalegal.org; ccook@lambdalegal.org;
nshutt@burnetteshutt.law; mburnette@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>; Rebecca Schindel
<rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena
Candelaria <scandelaria@cravath.com>

Subject: Rogers v. HHS -- deposition scheduling

Ken, Jonathan,
We wanted to follow up regarding deposition scheduling for the DSS witnesses. Below are the dates we would propose:

Susan Roben -5/17, 5/18 or 5/19

Jacqueline Lowe — 5/25, 5/26 or 5/27

Lauren Staudt — 5/27 (if not overlapping with Lowe), 6/3 or 6/4 (starting at 12 p.m.)
Dawn Barton —6/9, 6/10 or 6/11

Diana Tester — 6/9, 6/10 or 6/11 (if not overlapping with Barton)

Please let us know which of these dates work for you and the witnesses.

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.
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From: Katherine Janson <kjanson@cravath.com>

Sent: Wednesday, June 23, 2021 7:06 PM

To: Jonathan Riddle <jriddle@dml-law.com>

Cc: Kenneth Woodington <kwoodington@dml-law.com>; Jay Thompson <Jay.Thompson@nelsonmullins.com>;
bcook@scag.gov; Caroline Sartain <caroline.sartain@nelsonmullins.com>; Miles Coleman
<Miles.Coleman@nelsonmullins.com>; Peter Barbur <PBarbur@cravath.com>; ccook@lambdalegal.org;
Icooper@aclu.org; kloewy@lambdalegal.org; dmach@aclu.org; Mika Madgavkar <mmadgavkar@cravath.com>;
christie.newman@usdoj.gov; james.r.powers@usdoj.gov; Rebecca Schindel <rschindel@cravath.com>;
nshutt@burnetteshutt.law; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS et al. -- attendees for D. Barton and R. Lehman depositions

Jonathan,

| write to follow up regarding the remaining DSS 30(b)(6) depositions, as we have not received a response to my email
below. Please provide dates on which Ms. Barton, Ms. Roben and Ms. Tester will be available for their depositions.

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Katherine Janson

Sent: Tuesday, June 15, 2021 9:52 AM

To: 'Jonathan Riddle' <jriddle@dml-law.com>

Cc: Kenneth Woodington <kwoodington@dml-law.com>; Jay Thompson <Jay.Thompson@nelsonmullins.com>;
bcook@scag.gov; Caroline Sartain <caroline.sartain@nelsonmullins.com>; Miles Coleman
<Miles.Coleman@nelsonmullins.com>; Peter Barbur <PBarbur@cravath.com>; ccook@lambdalegal.org;
Icooper@aclu.org; kloewy@lambdalegal.org; dmach@aclu.org; Mika Madgavkar <mmadgavkar@cravath.com>;
christie.newman@usdoj.gov; james.r.powers@usdoj.gov; Rebecca Schindel <rschindel@cravath.com>;
nshutt@burnetteshutt.law; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS et al. -- attendees for D. Barton and R. Lehman depositions

Jonathan,

DSS first designated its Rule 30(b)(6) representatives and the topics on which they would testify nearly two months ago.
And yet never in our communications about deposition scheduling did DSS take the position that Plaintiffs would be
entitled to less than the time allotted under the Federal Rules for each deposition because DSS chose to name multiple
designees. We are thus very surprised that DSS is taking that position for the first time now.

As an initial matter, Ms. Lowe’s deposition did not exceed the seven-hour limit of on-the-record time prescribed by Rule
30(d)(1), and Plaintiffs’ direct examination of Ms. Lowe lasted less than five hours. (As you know, time spent for breaks
for lunch and other reasons during a deposition does not count toward the seven-hour limit.) So your suggestion that we
have already used up all of our time is baseless.

Indeed, as the Committee Notes on Rules -- 2000 Amendment make clear, “[f]or purposes of this [seven-hour]
durational limit, the deposition of each person designated under Rule 30(b)(6) should be considered a separate
deposition.” That is not to say we anticipate the depositions of each of DSS’s remaining 30(b)(6) designees lasting the
full seven hours —in fact we would expect those depositions to take materially less time, at least for Plaintiffs’
guestioning, than Ms. Lowe’s deposition. But we are nonetheless entitled to a full day’s deposition of each designee,
and to the opportunity to question each witness on any or all of the topics on which she has been designated. It is

1
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extremely frustrating that with the discovery deadline approaching in just 15 days, you have derailed our efforts to
schedule and complete these depositions.

Please let us know as soon as possible when Ms. Barton, Ms. Roben and Ms. Tester will be available for their
depositions.

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Jonathan Riddle <jriddle@dml-law.com>

Sent: Monday, June 14, 2021 5:50 PM

To: Katherine Janson <kjanson@cravath.com>

Cc: Kenneth Woodington <kwoodington@dml-law.com>; Jay Thompson <Jay.Thompson@nelsonmullins.com>;
bcook@scag.gov; Caroline Sartain <caroline.sartain@nelsonmullins.com>; Miles Coleman
<Miles.Coleman@nelsonmullins.com>; Peter Barbur <PBarbur@cravath.com>; ccook@lambdalegal.org;
Icooper@aclu.org; kloewy@lambdalegal.org; dmach@aclu.org; Mika Madgavkar <mmadgavkar@cravath.com>;
christie.newman@usdoj.gov; james.r.powers@usdoj.gov; Rebecca Schindel <rschindel@cravath.com>;
nshutt@burnetteshutt.law; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS et al. -- attendees for D. Barton and R. Lehman depositions

I External (jriddle@dml-law.com)
Report This Email FAQ

Katherine,

| have discussed the upcoming depositions for DSS designees with our client. First, | was recently informed Dawn Barton
will not be available this Wednesday as she also had a last minute issue come up as she is out of town and will not be
back by Wednesday. Secondly, after talking with our client and looking over the rules, we are going to object to
continuing the 30(b)(6) deposition of DSS under FRCP 30(d)(1). The portion of the deposition for Jackie Lowe exceeded
the seven hour limit as allowed by the rule. We hate to be a stickler on this, but our client wants assurances that all our
designees will not be subject to day long depositions, especially with similar questions. We are certain we can come to
some kind of agreement regarding the additional topics that still have not been addressed.

Jonathan M. Riddle

Davidson, Wren & DeMasters P.A.

1611 Devonshire Drive, Second Floor (29204)
Post Office Box 8568

Columbia, South Carolina 29202-8568

(803) 806-8222

FAX: (803) 806-8855

jriddle@dml-law.com

From: Katherine Janson <kjanson@cravath.com>

Sent: Monday, June 14, 2021 4:40 PM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Peter Barbur <PBarbur@cravath.com>;
ccook@lambdalegal.org; lcooper@aclu.org; kloewy@lambdalegal.org; dmach@aclu.org; Mika Madgavkar

2
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<mmadgavkar@cravath.com>; christie.newman@usdoj.gov; james.r.powers@usdoj.gov; Rebecca Schindel
<rschindel@cravath.com>; nshutt@burnetteshutt.law; Cristopher Ray <cray@cravath.com>; Serena Candelaria
<scandelaria@cravath.com>

Cc: William Davidson <wdavidson@dml-law.com>; Kenneth Woodington <kwoodington@dml-law.com>; Jay Thompson
<Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Caroline Sartain <caroline.sartain@nelsonmullins.com>;
Jonathan Riddle <jriddle@dml-law.com>

Subject: Rogers v. HHS et al. -- attendees for D. Barton and R. Lehman depositions

Counsel:

Please let me know who will be attending Dawn Barton’s deposition on Wednesday, June 16 and Reid Lehman’s
deposition on Thursday, June 17 and Friday, June 18 (if needed) so | can ensure you receive an invite from Veritext to
access the depositions. The depositions will begin at 9 a.m. each day. We will issue a notice for Mr. Lehman’s deposition
shortly.

Also, if you anticipate needing to introduce exhibits through Exhibit Share, please let me know and | will notify Veritext
of that as well.

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.



6:19-cv-01567-JD Date Filed 08/12/21 Entry Number 181-1 Page 11 of 21

Exhibit 3



6:19-cv-01567-JD Date Filed 08/12/21 Entry Number 181-1 Page 12 of 21

From: Katherine Janson <kjanson@cravath.com>

Sent: Tuesday, July 6, 2021 12:08 PM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Powers, James R. (CIV) <James.R.Powers@usdoj.gov>;
nshutt@burnetteshutt.law; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>; bcook@scag.gov; Jay Thompson
<Jay.Thompson@nelsonmullins.com>; Kenneth P Woodington (kwoodington@DML-LAW.com) <kwoodington@dml-
law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>

Cc: Icooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org; dmach@aclu.org; Peter Barbur
<PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>;
Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

Thank you, Miles. We look forward to your proposing dates for Ms. Barton’s, Ms. Roben’s and Ms. Tester’s depositions.

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Miles Coleman <Miles.Coleman@nelsonmullins.com>

Sent: Monday, July 5, 2021 2:58 PM

To: Katherine Janson <kjanson@cravath.com>; Powers, James R. (CIV) <James.R.Powers@usdoj.gov>;
nshutt@burnetteshutt.law; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>; bcook@scag.gov; Jay Thompson
<Jay.Thompson@nelsonmullins.com>; Kenneth P Woodington (kwoodington@DML-LAW.com) <kwoodington@dml-
law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>

Cc: Icooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org; dmach@aclu.org; Peter Barbur
<PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>;
Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

I External (miles.coleman@nelsonmullins.com)
Report This Email FAQ

Kate, in response to the question in your June 28 email, we will not on that basis object to these depositions.
Hope everyone had a nice holiday weekend.

Miles

From: Katherine Janson <kjanson@cravath.com>

Sent: Monday, June 28, 2021 10:40 AM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Powers, James R. (CIV) <James.R.Powers@usdoj.gov>;
nshutt@burnetteshutt.law; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>; bcook@scag.gov; Jay Thompson
<Jay.Thompson@nelsonmullins.com>; Kenneth P Woodington (kwoodington@DML-LAW.com) <kwoodington@dml-
law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>

Cc: Icooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org; dmach@aclu.org; Peter Barbur
<PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>;

1
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Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

Thanks, Miles. Just to confirm — this means that you will be providing dates for the remaining DSS 30(b)(6) deponents
(Ms. Barton, Ms. Roben and Ms. Tester) and will not be standing on the objection Jonathan raised in his June 14 email to
continuing the 30(b)(6) deposition of DSS, correct?

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Miles Coleman <Miles.Coleman@nelsonmullins.com>

Sent: Friday, June 25, 2021 1:09 PM

To: Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; nshutt@burnetteshutt.law; Newman, Christie (USASC)
<Christie.Newman@usdoj.gov>; bcook@scag.gov; Jay Thompson <Jay.Thompson@nelsonmullins.com>; Kenneth P
Woodington (kwoodington@DML-LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M.
Riddle <jriddle@dml-law.com>

Cc: Katherine Janson <kjanson@cravath.com>; lcooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org;
dmach@aclu.org; Peter Barbur <PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

State Defendants likewise consent. In addition, in response to Kate's inquiry a day or two ago about the remaining
SCDSS witnesses, let me circle up with Ken and Jonathan to discuss and one of us will get back to you. We don’t have
any dates to propose at the moment, but | wanted to acknowledge we had seen the request and will respond as soon as
we are able.

From: Powers, James R. (CIV) <James.R.Powers@usdoj.gov>

Sent: Friday, June 25, 2021 1:04 PM

To: Nekki Shutt <nshutt@burnetteshutt.law>; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>; Miles
Coleman <Miles.Coleman@nelsonmullins.com>; bcook@scag.gov; Jay Thompson <Jay.Thompson@nelsonmullins.com>;
Kenneth P Woodington (kwoodington@DML-LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com;
Jonathan M. Riddle <jriddle@dml-law.com>

Cc: Katherine Janson <kjanson@cravath.com>; lcooper@aclu.org; ccook@lambdalegal.org; kloewy@Ilambdalegal.org;
dmach@aclu.org; Peter Barbur <PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

<4External Email» - From: James.R.Powers@usdoj.gov

Nekki — the USG consents to the proposed extension, so long as we include language in the joint motion like was present
in the prior extension regarding plaintiffs’ lack of intent to pursue discovery against us (bottom of page 1 in the
attached). Please let me know if you are amenable to that.

Thanks
Jim

From: Nekki Shutt <nshutt@burnetteshutt.law>
Sent: Thursday, June 24, 2021 11:27 AM
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To: Newman, Christie (USASC) <CNewman@usa.doj.gov>; Miles Coleman <Miles.Coleman@nelsonmullins.com>;
bcook@scag.gov; Jay Thompson <Jay.Thompson@nelsonmullins.com>; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>

Cc: Katherine Janson <kjanson@cravath.com>; Icooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org;
dmach@aclu.org; Peter Barbur <PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: [EXT]RE: Rogers v. HHS -- ADR Deadline

Counsel,

As we have a number of deadlines coming up and we have some outstanding
motions and depositions, Plaintiffs propose extending all upcoming deadlines in
the Third Amended Scheduling Order by 60 days. Will the defense

consent? Please let me know by noon on Monday, June 28, 2021.

My best,
Nekki

BURNETTE
SHUTT MCDANIEL

Moving law forward.

Nekki Shutt Partner

Certified Specialist in Employment & Labor Law

912 LADY STREET | 2ND FLOOR

PO BOX 1929 | COLUMBIA, SC 29202

D: 803-904-7912 | 0O: 803.850.0912 | F: 803.904.7910

BURNETTESHUTT.LAW

O] £]v]in]

CONFIDENTIAL COMMUNICATION: The information contained in this message may contain legally privileged
and confidential information intended only for the use of the individual or entity named above. If the reader of
this message is not the intended recipient, you are hereby notified that any dissemination, distribution or
duplication of this transmission is strictly prohibited. If you have received this communication in error, please
notify us by telephone or email immediately and return the original message to us or destroy all printed and
electronic copies. Nothing in this transmission is intended to be an electronic signature nor to constitute an
agreement of any kind under applicable law unless otherwise expressly indicated. Intentional interception or
dissemination of electronic mail not belonging to you may violate federal or state law.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this communication (or in any attachment)
is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the
Internal Revenue Code or (ii) promoting, marketing or recommending any transaction or matter addressed in
this communication.

Confidentiality Notice
This message is intended exclusively for the individual or entity to which it is addressed. This communication may

3
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contain information that is proprietary, privileged, confidential or otherwise legally exempt from disclosure. If you are
not the named addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of
it. If you have received this message in error, please notify the sender immediately either by phone (800-237-2000) or
reply to this e-mail and delete all copies of this message.

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.
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From: Miles Coleman <Miles.Coleman@nelsonmullins.com>

Sent: Monday, July 12, 2021 1:49 PM

To: Katherine Janson <kjanson@cravath.com>; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>

Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; Icooper@aclu.org; ccook@lambdalegal.org;
kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: Rogers v. HHS -- Brodzinsky deposition

I External (miles.coleman@nelsonmullins.com)
Report This Email FAQ

Thanks, Kate. We'll check schedules and get back to you.
Do you know who will be the deposing attorney for Prof. Smolin’s deposition tomorrow and Wednesday?

Miles

From: Katherine Janson <kjanson@cravath.com>

Sent: Monday, July 12, 2021 1:22 PM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>
Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; lcooper@aclu.org; ccook@lambdalegal.org;
kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: Rogers v. HHS -- Brodzinsky deposition

Miles,

Dr. Brodzinsky is available for his deposition on July 29 beginning at 12:30 p.m. Eastern and continuing on July 30 at
12:30 p.m. Eastern if necessary. Please let us know if those dates work for you.

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Miles Coleman <Miles.Coleman@nelsonmullins.com>
Sent: Friday, June 25, 2021 4:55 PM
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To: Katherine Janson <kjanson@cravath.com>; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>

Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; lcooper@aclu.org; ccook@lambdalegal.org;
kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: Rogers v. HHS -- Brodzinsky deposition

Unfortunately | won’t be available for those dates in the coming week. In light of the 60-day extension to which
everyone has agreed, we can look at some later dates.

In regard to Professor Smolin, he’s in the Central time zone, but is agreeable to a 1:00 p.m. (Eastern) start time.

From: Katherine Janson <kjanson@cravath.com>

Sent: Wednesday, June 23, 2021 5:50 PM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Newman, Christie (USASC) <Christie.Newman@usdoj.gov>
Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; Icooper@aclu.org; ccook@lambdalegal.org;
kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: Rogers v. HHS -- Brodzinsky deposition

Miles,

Dr. Brodzinsky is available for his deposition on June 29, beginning at 12 p.m. Eastern, or on June 30, beginning at 12:30
p.m. Eastern. If you would prefer for the deposition not to extend beyond regular business hours, we would be willing
to begin the deposition on June 29 and continue into June 30 as necessary. Please let us know if those dates work for
you.

Would you also please confirm whether 1 p.m. works as a start time for Prof. Smolin’s deposition on July 13 and 14?

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

From: Miles Coleman <Miles.Coleman@nelsonmullins.com>

Sent: Wednesday, June 23, 2021 4:05 PM

To: Newman, Christie (USASC) <Christie.Newman@usdoj.gov>; Katherine Janson <kjanson@cravath.com>

Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; lcooper@aclu.org; ccook@lambdalegal.org;
kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray

2
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<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: RE: Rogers v. HHS -- Brodzinsky deposition

I’'m afraid so. Based on Kate’s email, Dr. Brodzinsky is unavailable in the morning due to time-zone differences, and |
cannot do a later start time tomorrow. We can reschedule once we hear back from Dr. Brodzinsky (via Plaintiffs’
counsel) of some other available dates.

Miles

From: Newman, Christie (USASC) <Christie.Newman@usdoj.gov>

Sent: Wednesday, June 23, 2021 4:00 PM

To: Miles Coleman <Miles.Coleman@nelsonmullins.com>; Katherine Janson <kjanson@cravath.com>

Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; lcooper@aclu.org; ccook@lambdalegal.org;
kloewy@Ilambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law; Peter Barbur <PBarbur@cravath.com>;
Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar <mmadgavkar@cravath.com>; Cristopher Ray
<cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>

Subject: RE: Rogers v. HHS -- Brodzinsky deposition

Just trying to plan for tomorrow. Is Dr. Brodzinky’s deposition at 12:30 off?

Christie V. Newman,

Assistant United States Attorney
1441 Main St., Suite 500
Columbia, SC 29201
Christie.Newman@usdoj.gov
803-730-7180 (cell)
803-929-3021 (office)

From: Miles Coleman <Miles.Coleman@nelsonmullins.com>

Sent: Wednesday, June 23, 2021 9:45 AM

To: Katherine Janson <kjanson@cravath.com>

Cc: Jay Thompson <Jay.Thompson@nelsonmullins.com>; bcook@scag.gov; Kenneth P Woodington (kwoodington@DML-
LAW.com) <kwoodington@dml-law.com>; wdavidson@dml-law.com; Jonathan M. Riddle <jriddle@dml-law.com>;
Powers, James R. (CIV) <James.R.Powers@usdoj.gov>; Newman, Christie (USASC) <CNewman@usa.doj.gov>;
Icooper@aclu.org; ccook@lambdalegal.org; kloewy@lambdalegal.org; dmach@aclu.org; nshutt@burnetteshutt.law;
Peter Barbur <PBarbur@cravath.com>; Rebecca Schindel <rschindel@cravath.com>; Mika Madgavkar
<mmadgavkar@cravath.com>; Cristopher Ray <cray@cravath.com>; Serena Candelaria <scandelaria@cravath.com>
Subject: Re: Rogers v. HHS -- Brodzinsky deposition

Kate, | will be unable to start the deposition that late and have it run into the latter part of the day tomorrow. We are
willing, however, to do our best to accommodate Dr. Brodzinsky’s schedule and look for a later date for his deposition,
which may mean a date after the current date for the close of discovery.

As to the videotaping of his deposition on whatever date is chosen, you are welcome to arrange for the deposition to be
videotaped, but we do not plan to request and provide for a videotaped deposition.

Perhaps the best next step is for you to confer with Dr. Brodzinsky and propose some alternative dates and times when
he would be available, taking into account the relevant time zone.
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Miles

Sent from my iPhone

OnJun 22, 2021, at 5:52 PM, Katherine Janson <kjanson@cravath.com> wrote:

<4External Email» - From: prvs=4807590afa=kjanson@cravath.com

Miles,

It has come to our attention that Dr. Brodzinsky will be attending his deposition from California.
Therefore, we propose beginning his deposition at 12:30 pm Eastern time on Thursday, June 24. Please
let us know if that start time works for you.

Additionally, we wanted to provide our list of attendees so you can pass the information to Veritext:

e David Brodzinsky (dbrodzinsk@comcast.net)
e Leslie Cooper (lcooper@aclu.org)

e Karen Loewy (kloewy@Ilambdalegal.org)

e Cris Ray (cray@cravath.com)

Finally, we request that this deposition be videotaped. Could you please confirm that you have
arranged for a videographer?

Thanks,
Kate

Kate Janson

Cravath, Swaine & Moore LLP

825 Eighth Avenue | New York, NY 10019
T:1(212) 474-1989
kjanson@cravath.com

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a
designated addressee is unauthorized. If you are not an intended recipient, please delete this e-mail from
the computer on which you received it.

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This communication may
contain information that is proprietary, privileged, confidential or otherwise legally exempt from disclosure. If you are
not the named addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of
it. If you have received this message in error, please notify the sender immediately either by phone (800-237-2000) or
reply to this e-mail and delete all copies of this message.

This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.
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This e-mail is confidential and may be privileged. Use or disclosure of it by anyone other than a designated addressee is
unauthorized. If you are not an intended recipient, please delete this e-mail from the computer on which you received
it.
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