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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey, 

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
d/b/a University of Arizona, a governmental 
body of the State of Arizona; Ron Shoopman, in 
his official capacity as chair of the Arizona Board 
of Regents; Larry Penley, in his official capacity 
as Member of the Arizona Board of Regents; 
Ram Krishna, in his official capacity as 
Secretary of the Arizona Board of Regents; Bill 
Ridenour, in his official capacity as Treasurer of 
the Arizona Board of Regents; Lyndel Manson, 
in her official capacity as Member of the Arizona 
Board of Regents; Karrin Taylor Robson, in her 
official capacity as Member of the Arizona Board 
of Regents; Jay Heiler, in his official capacity as 
Member of the Arizona Board of Regents; Fred 
Duval, in his official capacity as Member of the 
Arizona Board of Regents; Andy Tobin, in his 
official capacity as Director of the Arizona 
Department of Administration; Paul Shannon, in 
his official capacity as Acting Assistant Director 
of the Benefits Services Division of the Arizona 
Department of Administration, 

Defendants. 

4:19-cv-00035-TUC-RM (LAB) 

 
 
PLAINTIFF’S RESPONSE 
TO STATE DEFENDANTS’ 
OBJECTIONS TO ORDER 
(DOC. 223) 
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Plaintiff, Dr. Russell B. Toomey, on behalf of himself and the certified Classes 

(“Plaintiff”), through the undersigned counsel, pursuant to Federal Rule of Civil 

Procedure 72 and Arizona Local Rule 7.2, hereby submits this Response to the State 

Defendants’ Objections (the “Objections”) (Doc. 223) to Magistrate Judge Bowman’s 

Order granting Plaintiff’s Motion to Compel Production of Documents (the “Order”) 

(Doc. 195).1   

A. THE COURT SHOULD AFFIRM THE MAGISTRATE’S ORDER 
GRANTING PLAINTIFF’S MOTION TO COMPEL  

In arguing that they did not place the content of attorney-client communications 

at issue in this proceeding, State Defendants exalt form-over-substance and provide a 

revisionist account of their actions in this litigation.  Magistrate Judge Bowman properly 

rejected these arguments as unfounded (Order 6), and her decision was neither “clearly 

erroneous” nor “contrary to law”  Fed. R. Civ. P. 72(a); e.g., Jones v. Davis, CV-19-

08055-PCT-MTL-JZB, 2021 WL 2012667, at *1 (D. Ariz. May 20, 2021) (affirming 

magistrate ruling on non-dispositive matter under clearly erroneous standard of review, 

citing Fed. R. Civ. P. 72(a)).  This Court should affirm the Order without modification.  

The Court should also deny State Defendants’ request for oral argument or in 

camera review.  The issues presented are straightforward, the State Defendants had a full 

and fair opportunity to air them before Magistrate Judge Bowman, and her decision 

granting Plaintiff’s motion applied settled law to uncontested facts.   Accordingly, 

neither oral argument nor in camera review is likely to change the outcome, but it 

certainly will delay the conclusion of discovery and the resolution of Plaintiff’s civil 

rights claims, given that remaining depositions have been held in abeyance pending State 

Defendants’ production of the documents at issue in the Motion. To the extent State 

Defendants have asserted more specific arguments about the nature of the documents 

 
1 Capitalized terms shall have the same meaning as attributed to such identical terms 

in Plaintiff’s Motion to Compel (Doc. 195) and Reply in Support of the Motion (Doc. 
205), unless otherwise defined herein. 
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included on their privilege log in support of in camera review, they failed to do so before 

Magistrate Judge Bowman (despite seeking in camera review there), and this Court 

should decline to entertain them. 

ARGUMENT 

I. THE STATE DEFENDANTS AFFIRMATIVELY PLACED ADVICE OF 
COUNSEL AT ISSUE. 

The Order correctly holds that State Defendants waived the attorney client 

privilege by affirmatively asserting legal advice about the legality of the Exclusion, and 

their alleged understanding of the law, to support their contention that they “harbored no 

discriminatory intent” in maintaining the Exclusion.  (Order at 1.)  A party who 

substantively relies on advice of legal counsel to defend its motivation or intent in taking 

certain action cannot then assert the attorney client privilege to shield that same advice 

from discovery.  (Plaintiff’s Motion to Compel (the “Motion” or “Mot.”) (Doc. 195) 9-

12 (citing Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162-63 (9th Cir. 1992); 

Melendres v. Arpaio, CV-07-2513-PHX-GMS, 2015 WL 12911719, at *2-3 (D. Ariz. 

May 14, 2015)); Plaintiff’s Reply in Support of the Motion (the “Reply”) (Doc. 205) 3-

7.)  This doctrine is one of fairness and equity, and is “often expressed in terms of 

preventing a party from using the privilege as both a shield and a sword.”  (Order 4 

(citing United States v. Sanmina Corp., 968 F.3d 1107, 1117 (9th Cir. 2020)).)   

State Defendants seek to engage in the same gamesmanship that the implied 

waiver doctrine is designed to prevent.  State Defendants assert that they did not violate 

Title VII or the Equal Protection Clause because their decision to maintain the Exclusion 

was motivated by non-discriminatory reasons.  Plaintiff therefore served an interrogatory 

asking State Defendants to explain the “reasons why” they maintain the Exclusion.  In 

response to the interrogatory, State Defendants stated that they maintained the Exclusion 

because they received legal advice—including specific legal memoranda—advising 

them that the State of Arizona “was not required to provide such coverage under the 
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then-existing law.”2  (Objections 3; see also Doc. 195-3, Ex. 5, Nos. 1 and 7.)  Witness 

testimony from key figures has corroborated that State Defendants’ reliance on this legal 

advice was the primary motivation for maintaining the Exclusion, and that the decision 

was not motivated by cost concerns.  (Motion 6, 11 n.4.)  State Defendants nevertheless 

assert that they do not have to disclose the documents they identified in Interrogatory 

No. 1 that formed the basis of their allegedly non-discriminatory decision to maintain 

the Exclusion.3 

Magistrate Judge Bowman properly rejected the State Defendants’ 

gamesmanship, and State Defendants have failed to show that her Order was “clearly 

erroneous” or “contrary to law.”  Fed. R. Civ. P. 72(a); Jones, 2021 WL 2012667, at *1.  

First, State Defendant’s argument that the Order’s finding of wavier is not based on 

affirmative acts is incorrect.  (Objections 2.)  The Order identifies several affirmative 

acts taken by State Defendants putting the legal advice they received about the legality 

 
2  State Defendants gloss over that they provided this answer in response to Plaintiff’s 

interrogatory explicitly asking them to “[i]dentify and describe all reasons why the 
State of Arizona’s self-funded health plan . . . excludes coverage for ‘gender 
reassignment surgery.’”  (Doc. 195-3, Ex. 4, No. 1 (emphasis added).)  The Order 
correctly identified this response to Plaintiff’s Interrogatory No. 1 and other actions 
as comprising an affirmative assertion of the advice of counsel defense, which 
waived any privilege with respect to the subject matter of that advice. (Reply 4-5; 
Order 4.) 

3  State Defendants disingenuously claim that their response to Plaintiff’s Interrogatory 
No. 1 “nowhere states who provided legal advice, what the legal advice was, or even 
that the State relied on the legal advice . . . .”  (Objections 3.)  State Defendants’ 
argument only makes sense if you ignore the prompt of Plaintiff’s Interrogatory No. 
1 and their responses to Plaintiff’s other interrogatories.  State Defendants ignore 
that (1) they responded to an interrogatory explicitly asking them to “[i]dentify and 
describe all reasons why” they maintain the Exclusion, evidencing their reliance on 
the legal advice they referenced in their response thereto; and (2) they elsewhere 
identify not only the legal counsel involved in the decision-making on the Exclusion, 
who include Mike Liburdi, then General Counsel at the Governor’s Office, John M. 
Fry, then of the Arizona Attorney General’s Office, and Nicole A. Ong, then General 
Counsel of the ADOA (Doc. 195-3, Ex. 5, No. 4), but also acknowledge the 
memoranda relied on was either directed to Mr. Liburdi, or was prepared by their 
current legal counsel in this dispute, Fennemore Craig.  (Id., No. 7.) 
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of the Exclusion at issue, including: (1) State Defendants’ written interrogatory 

responses, stating that they maintain the Exclusion “‘because the State concluded, under 

the law, that it was not legally required to change its health plan to provide such 

coverage’”; (2) State Defendants’ identification of legal memoranda that were 

“considered, reviewed, or relied on” by the State Defendants in maintaining the 

Exclusion; and (3) the testimony of current and former ADOA employees that “the 

deciding factor” or the “primary reason” for the Exclusion was that “the law did not 

require gender reassignment surgery to be covered.”  (Order 4-5.)  Courts in this Circuit 

have held that similar affirmative acts in the course of discovery constituted  the assertion 

of an advice of counsel defense, even if impliedly, resulting in waiver of privileged 

material.  Chevron, 974 F.2d at 1162 (holding implied advice of counsel defense through 

submission of declaration); Melendres, 2015 WL 12911719, at *2-3 (holding that waiver 

doctrine was “implicitly invoked” through witness testimony). 

Second, State Defendants’ contention that their reliance on the advice of counsel 

may be invoked only through use of certain magic words is at odds with the law and 

logic.  The implied waiver doctrine does not require that the waiving party formally raise 

an advice of counsel defense or ceremoniously admit that it is relying on advice of 

counsel.  (Motion 10 (citing Chevron, 974 F.2d at 1162-63, Melendres, 2015 WL 

12911719 at *4); Reply at 5-6.)  Rather, courts analyze the substance of the parties’ 

claims when considering this doctrine, and have based findings of waiver on acts taken 

during discovery that imply a reliance on advice of counsel, even where a party explicitly 

disclaims reliance on advice of counsel.  (Reply at 5-6 (citing Melendres, No. 2:07-cv-

02513 (D. Ariz. Dec 12, 2007), Doc. 1045-3, Ex. N, at Resp. to Interrog. No. 9).)   

Third, State Defendants’ insinuation that their understanding of the law “could 

be based on several non-privileged sources” such as “newspaper articles” (Objections 3) 

is directly at odds with State Defendants’ interrogatory responses.  As Magistrate Judge 

Bowman observed, if State Defendants understanding of the law was solely based on 
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non-privileged sources such as newspaper articles, then the State Defendants would not 

have affirmatively stated that the “legal advice that the State received regarding [the 

Exclusion] is covered by the attorney-client privilege.”  (Order 5-6.)  Indeed, if this were 

the case, they would not have even needed (let alone cited) such legal advice in response 

to Plaintiff’s Interrogatory No. 1.  Witness testimony further contradicts State 

Defendants’ claim.  ADOA’s former Director of Benefits testified that ADOA “sought 

legal counsel and that – with the legal counsel’s recommendation and meeting with the 

governor’s office there was a decision made[.]” (Order 5 (emphasis added).)   

II. STATE DEFENDANTS’ ARGUMENT REGARDING WITNESS 
TESTIMONY IS WRONG AND MISPLACED  

State Defendants argue that testimony of decision-making officials at ADOA—

officials whom State Defendants affirmatively put forwarded as witnesses regarding the 

Exclusion (Doc. 146), and whom State Defendants prepared for and defended in their 

depositions—cannot be used as a basis for waiver.  This argument is wrong and 

misplaced. 

State Defendants’ assertions about witness testimony are wrong as a matter of 

law. Courts have found implied waiver based on witness testimony, specifically where 

the witness was a high level official offered to testify on the governmental decision-

making over which they had oversight.  See Melendres, 2015 WL 12911719, at *2-3 

(holding waiver based on deposition testimony of Sheriff, who impliedly put forth advice 

of counsel to support claim that Sheriff Department’s intended to comply with a 

preliminary injunction).  Ms. Isaacson and Mr. Bender, each of whom testified to the 

centrality of the legal advice ADOA received regarding the legality of the Exclusion, are 

similarly situated as the Sheriff in Melendres, and their testimony effected a waiver. 

State Defendants’ further contention that Ms. Isaacson, as the former Director of 

Benefits at the ADOA (albeit during one of the key relevant periods), and Mr. Bender, 

the current Plan Administration Manager at the ADOA, lack authority to waive privilege 

on behalf of State Defendants (Objections 6-7) is a recycled red herring.  As Plaintiff 
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argued (Reply 6-7), and the Order concludes, neither Ms. Isaacson nor Mr. Bender 

themselves waived privilege; rather State Defendants waived privilege through their 

affirmative conduct.  (Order 1-2.)  To the extent such waiver could stem from Ms. 

Isaacson’s or Mr. Bender’s disclosure during their depositions of the content of legal 

advice State Defendants received,4 that waiver results from State Defendants’ failure to 

timely object to the disclosure and to preserve privilege.  (Reply 6.)  Courts have rejected 

State Defendants’ arguments that waiver can be avoided through “strategic 

spokesperson[s]” who can supposedly testify to a party’s benefit, but also categorically 

shield against waiver.  Melendres, 2015 WL 12911719, at *3 n.1 (rejecting argument 

that employee who testified on behalf of defendant was not authorized to waive 

privilege).  State Defendants have offered no response to this point or Melendres, which 

Plaintiff briefed below. 

State Defendants’ argument about witness testimony is also misplaced because 

the Order’s finding of implied wavier is not based solely on witness testimony.  Rather, 

the Order points to the entirety of the record, including State Defendants’ affirmative 

responses to written discovery, as bases for implied wavier.  (See Order at 4-6.)  State 

Defendants have no credible argument rebutting their waiver of privilege based on other 

affirmative acts.5 

 

 
4  The Order did not reach this alternative argument put forward by Plaintiff.  (Order 

2.) 
5  Although the Order did not reach Plaintiff’s alternative arguments for waiver, 

including State Defendants’ sharing of privilege material with the Governor’s 
Office, whom they have maintained is a separate and distinct entity for all other 
purposes, the Court has discretion to consider these points in assessing whether the 
Order commits clear error or is contrary to the law.  28 U.S.C.A. § 636 (b)(1)(C); 
see also, Ceyala v. Toth, No. CV1700529TUCDCBLAB, 2020 WL 5868427, at *3 
(D. Ariz. Oct. 2, 2020) (considering an argument raised in briefing, but not reached 
by Magistrate Judge Bowman, and adopting Judge Bowman’s Report and 
Recommendation). 
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III. THE ORDER IS CONSISTENT WITH PUBLIC POLICY.  

State Defendants’ public policy arguments fail because they do not account for 

either the issues central to the case, or to the simple maxim underpinning this waiver 

doctrine and the Order: “[f]airness.”  (Order 6.)  First, State Defendants do not dispute 

that discovery about their intent “concerns an indispensable element of [Plaintiff’s] 

causes of action” and documents reflecting their intent or rationale remain relevant.  

(Doc. 187, p. 5.)6  Second, State Defendants cannot credibly contest that the legal advice 

they received regarding the legality of the Exclusion is part of their rationale for 

maintaining the Exclusion.  See supra Section I.  Third, the “‘fairness principle’” dictates 

that a party may not use “privilege as both a shield and a sword.”  (Order 4 (quoting 

Sanmina Corp., 968 F.3d at 1117 (9th Cir. 2020)).)  Without access to the documents 

implicated by the Order, Plaintiff “cannot adequately dispute” State Defendants’ claim 

that the Exclusion is non-discriminatory because it was based on legal advice and the 

State’s alleged understanding of the law.  (See Order at 5.)  The Objections provide no 

explanation for why this fairness-based wavier doctrine is not applicable here, or how 

applying it in this instance violates public policy.   

IV. THE ORDER IS NEITHER AMBIGUOUS NOR OVERBROAD.  

State Defendants acknowledge that the Order does not require production of all 

documents withheld on the basis of attorney client privilege, but instead for those 

privileged documents that “[State Defendants] received on the legality of the Exclusion.” 

(Objections 9 (citing Order).)  Courts routinely decide motions to compel by reference 

to “subject matter.”  (Reply 9-10 (listing cases where courts issued categorical orders).)  

The Objections cite no authority for State Defendants’ contention that an order granting 

a motion of this sort must provide a precise list of exactly which documents are to be 

 
6  Dr. Toomey continues to preserve the argument that the Exclusion is facially 

discriminatory and evidence of discriminatory intent is unnecessary. But Magistrate 
Judge Bowman has issued a Report and Recommendation concluding that Dr. 
Toomey must provide evidence that discriminatory intent.  (Doc. 134.) 
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produced.7  Such a detailed requirement would be nonsensical, since prior to the issuance 

of such an order compelling production, neither the moving party nor the Court can see 

the withheld documents.  It would also be unnecessary (as would the in camera review 

State Defendants’ seek), as parties are charged with preparing a privilege log sufficient 

to permit other parties and the Court to assess the nature of the withheld documents for 

this exact purpose.  State Defendants’ have had ample time and opportunity to prepare 

such a privilege log, and in fact have revised their privilege log on three occasions.  To 

the extent the Order would require production of most or all documents remaining on 

State Defendants’ privilege log (Doc. 195-3, Ex. 9), this is because the documents are 

responsive to Plaintiff’s documents requests and concern, at least in some part, the 

“legality of the Exclusion.”8 

To be clear, Plaintiff seeks documents related to (i) the State Defendants’ 

decision-making regarding the Exclusion (including any legal advice that may have 

informed that decision-making) but not (ii) documents that relate solely to State 

Defendants’ defense in the instant litigation.9     

 
7  State Defendants raise for the first time in their Objections more specific arguments 

about the documents reflected on their privilege log, and the supposed ambiguity 
about whether they are properly covered by the Order.  (Compare Objections 8-10, 
with Doc. 201 at 17.)  Although this Court has discretion to address new arguments 
raised for the first time in State Defendants’ Objections, Escalante v. Shinn, No. CV-
19-00256-TUC-RM, 2021 WL 794183 (D. Ariz. Mar. 2, 2021) (Márquez, J.), it 
should decline to do so because State Defendants had ample opportunity to raise 
these same arguments before Magistrate Judge Bowman and failed to do so.   

8  Assuming that State Defendants continue to withhold any documents on the basis of 
attorney client privilege, Plaintiff maintains that they should provide a privilege log 
which makes clear such documents are not implicated by the Order i.e. that they do 
not relate to legal advice considered in the State’s decision-making regarding the 
Exclusion, and to which of Plaintiff’s document requests/issues such withheld 
documents are responsive.  See Fed. R. Civ. P 26(b)(5) (withholding party must 
“describe the nature” of withheld documents in a manner that “enable other parties 
to assess” the privilege claim). 

9  In their Objections, State Defendants represent that decision-making regarding the 
Exclusion was finalized in 2016.  (See Objections at 9).  However, discovery has 
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CONCLUSION 

For the foregoing reasons, the Court should affirm the Magistrate’s Order, 

granting Plaintiff’s Motion to Compel.  

Dated: July 23, 2021   Respectfully submitted, 

ACLU FOUNDATION OF ARIZONA 
 
By /s/ Christine K. Wee                   
Victoria Lopez  
Christine K Wee 
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION 
Joshua A. Block*  
Leslie Cooper* 
125 Broad Street, Floor 18  
New York, New York 10004 
 
WILLKIE FARR & GALLAGHER LLP 
Wesley R. Powell*  
Matthew S. Friemuth*  
Nicholas Reddick* 
Jordan C. Wall* 
Victoria A. Sheets* 
Justin Garbacz* 

787 Seventh Avenue 
New York, New York 10019 
 
*Admitted pro hac vice 
 
Attorneys for Plaintiff Russell B. Toomey  

 
revealed that the State may have conducted a re-evaluation regarding whether or not 
to cover gender reassignment surgery after 2016.  (Doc. 180-3, Exhibit 4 at 292.)  To 
the extent decision-making occurred after 2016, Plaintiff maintains that the Order 
should apply to any privileged documents that informed such post-2016 decision-
making.  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on July 23, 2021, I electronically transmitted the attached 

document to the Clerk’s office using the CM/ECF System for filing. Notice of this filing 

will be sent by email to all parties by operation of the Court’s electronic filing system. 

/s/ Christine K. Wee 
Christine K. Wee 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey, 

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
d/b/a University of Arizona, a governmental 
body of the State of Arizona; Ron Shoopman, in 
his official capacity as chair of the Arizona Board 
of Regents; Larry Penley, in his official capacity 
as Member of the Arizona Board of Regents; 
Ram Krishna, in his official capacity as 
Secretary of the Arizona Board of Regents; Bill 
Ridenour, in his official capacity as Treasurer of 
the Arizona Board of Regents; Lyndel Manson, 
in her official capacity as Member of the Arizona 
Board of Regents; Karrin Taylor Robson, in her 
official capacity as Member of the Arizona Board 
of Regents; Jay Heiler, in his official capacity as 
Member of the Arizona Board of Regents; Fred 
Duval, in his official capacity as Member of the 
Arizona Board of Regents; Andy Tobin, in his 
official capacity as Director of the Arizona 
Department of Administration; Paul Shannon, in 
his official capacity as Acting Assistant Director 
of the Benefits Services Division of the Arizona 
Department of Administration, 

Defendants. 
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I, Christine K. Wee, submit this declaration under penalty of perjury pursuant to 

28 U.S.C. § 1746 and declare as follows: 

1. I am a Senior Staff Attorney at ACLU Foundation of Arizona, licensed to 

practice law in the State of Arizona, and represent Plaintiff Russell B. Toomey (“Dr. 

Toomey” or “Plaintiff”).  

2. I submit this declaration in support of Plaintiff’s Response to State 

Defendants’ Objections to Order (Doc. 223).   

3. I base this declaration on my personal knowledge and on information 

obtained in the course of the above-captioned matter. 

4. Exhibit 1 as attached to Plaintiff’s Motion is a true and correct copy of the 

unreported decision in Jones v. Davis, CV-19-08055-PCT-MTL-JZB, 2021 WL 

2012667 (D. Ariz. May 20, 2021). 

5. Exhibit 2 as attached to Plaintiff’s Motion is a true and correct copy of the 

unreported decision in  Melendres v. Arpaio, CV-07-2513-PHX-GMS, 2015 WL 

12911719 (D. Ariz. May 14, 2015). 

6. Exhibit 3 as attached to Plaintiff’s Motion is a true and correct copy of Doc. 

1045-3 in the unreported Melendres, et al. v. Penzone, et al., No. 2:07-cv-02513 (D. Ariz. 

Dec 12, 2007). 

7. Exhibit 4 as attached to Plaintiff’s Motion is a true and correct copy of the 

unreported decision in  Ceyala v. Toth, No. CV1700529TUCDCBLAB, 2020 WL 

5868427 (D. Ariz. Oct. 2, 2020). 

8. Exhibit 5 as attached to Plaintiff’s Motion is a true and correct copy of the 

unreported decision in  Escalante v. Shinn, No. CV-19-00256-TUC-RM, 2021 WL 

794183 (D. Ariz. Mar. 2, 2021). 

I declare under penalty of perjury that the foregoing is true is and correct. 

Dated this 23th day of July 2021. 

/s/ Christine K. Wee 
Christine K. Wee 
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Footnotes
1 Plaintiff was informed of his rights and obligations to respond pursuant to , 154 F.3d 952, 962 (9th Cir.

1998) (en banc) (Doc. 79), and he opposes the Motion. (Doc. 127.)
2 Plaintiff's filings are nearly illegible because they are not dark enough for the Court to read all of the words, rendering the

process of deciphering Plaintiff's filings unnecessarily laborious. Plaintiff is warned that if his future filings are difficult to
read in the future, they will be stricken from the record and will not be considered when ruling on future Motions.

3 The Parties do not address the nature of the “informal resolution.”
4 Because there are credibility disputes that cannot be resolved at the summary judgment stage, there is no reason to

permit another motion for summary judgment as to the excessive force claim.

© 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Footnotes
1 Defendants argue that Lieutenant Sousa has no right to assert an advice-of-counsel defense nor waive attorney-client

privilege on behalf of Sheriff Arpaio and MCSO. (Doc. 1056 at 4–5.) Nevertheless, in the context that the Court is
concerned with here, it is Sheriff Arpaio and MCSO that placed advice of counsel at issue by having counsel solicit the
contested testimony from individuals like Lieutenant Sousa and, later, Chief Deputy Sheridan for the benefit of Sheriff
Arpaio and MCSO. It would eviscerate the privilege and waiver doctrines if a party could immunize its voluntary disclosure
in contravention of privilege simply by doing so through a strategic spokesperson.

2 Waiver of the attorney-client privilege does not necessarily lead to waiver of work-product immunity. 
, 413 F. Supp. 926, 926 (N.D. Cal. 1976). However, like with waiver of the attorney-client privilege,

fairness principles should be applied in considering whether work product immunity has been waived. Fed. R. Evid.
502(a); , No. C-91-1092 TEH (PJH), 1992 WL 442892 (N.D. Cal.
May 19, 1992).
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3  Yvonne Wingett Sanchez, , Ariz. Republic, May
08, 2015,  http://www.azcentral.com/story/news/local/phoenix/2015/05/07/mexican-fooddrew% 20-grissom-
couple-heart% 20-sheriff% 20-joe-arpaio-civil-contempt% 20-case/70990098/.

© 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Footnotes
1 The Petition was docketed on May 6, 2019, but Petitioner averred that he placed the Petition in the prison mailing system

on April 26, 2019. (Doc. 1 at 17.) “Under the ‘prison mailbox rule’ ... a prisoner's federal habeas petition is deemed filed
when he hands it over to prison authorities for mailing to the district court.” , 273 F.3d 1220, 1222 (9th
Cir. 2001).

2 All record citations herein refer to the page numbers generated by the Court's electronic filing system.
3 Petitioner placed the Notice in the prison mailing system on February 20, 2015; the Petition was filed on February 23,

2015. (Doc. 16 at 64-66.)
4 Petitioner does not explain whether he believes his first PCR counsel was ineffective, his second PCR counsel was

ineffective, or both. Because an ineffective-assistance claim against his second PCR counsel would not be cognizable
in a federal habeas proceeding, 28 U.S.C. § 2254(i), this Court assumes—as did Magistrate Judge Bowman (Doc. 21 at
4)—that Petitioner is complaining about the attorney from his first, of-right PCR proceedings.

© 2021 Thomson Reuters. No claim to original U.S.
Government Works.

Case 4:19-cv-00035-RM-LAB   Document 232-2   Filed 07/23/21   Page 143 of 143




