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The Honorable Joseph F. Bianco
United States District Court
Eastern District of New York
100 Federal Plaza
Central Islip, New York 11722

Your Honor:

Re: Zarda v. Alttude Express, Inc., et aL.
Case No.: CV-IO-4334 (JFB)(ARL)

This firm is counsel to Altitude Express, Inc., d/b/a Skydive Long Island, and Ray Maynard,
Defendants in the above-referenced action. In accordance with Your Honor's Individual Rules of
Practice, Defendants submit this letter in support of their request for a pre-motion conference before
Your Honor with respect to their anticipated motion to dismiss portions of Plaintiff s Complaint.

Defendants employed Plaintiff as a seasonal Tandem & Accelerated Freefall Instructor
during the summers of 2001, 2009, and 2010. In or about July 2010, Plaintiff fied a Charge of
Discrimination with the Equal Employment Opportunity Commission ("EEOC") claiming that he
was subjected to discrimination because of his sexual orientation and gender due to his alleged
failure to conform to gender stereotypes. See Exhibit "A." On or about September 24, 2010,
Plaintiff fied suit in the Eastern District of New York, seeking damages under Title VII, the New
York State Human Rights Law, the Fair Labor Standards Act, and the New York State Labor Law
while alleging many of the same allegedly unlawful actions outlined in his EEOC Charge. See
Exhibit "B." Upon review of 

the Complaint, it is readily apparent a number of Plaintiffs claims fail
as a matter of law.

Plaintiff's Title vn Claims Fail as a Matter of Law

Throughout his Complaint, Plaintiff alleges he was discriminated against due to his sexual
orientation and a corresponding failure to conform to gender stereotypes. However, a simple review
of the Complaint, when read in conjunction with the EEOC Charge, evidences Plaintiff is
purposefully manipulating his pleadings to assert additional claims against Defendants that fail as a
matter of law. Specifically, in his Complaint, Plaintiff asseiis he was targeted due to his failure to
confoiID to gender stereotypes under federal law, and concurrently states that for the same exact
reasons, he was discriminated against due to his sexual orientation under state law. By doing so,
Plaintiff attempts to breathe life into causes of actions that would otheiwise fail as a matter of law.

It has long been settled in this circuit that "Title VII does not prohibit harassment or
discrimination because of sexual orientation." Dawson v. Bumble & Bumble, 398 F.3d 211, 217 (2d
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omitted). As such, no federal claim of employment discrimination due to sexual orientation
discrimination exists as a matter of law. Plaintiff was careful to not plead such a claim; choosing
instead to plead he was discriminated against under Title VII due to "sex stereotyping." However,
in doing so, Plaintiff asserts the identical facts that form the basis of his New York State Human
Rights Law ("NYSHRL") sexual orientation discrimination claim, and makes the conclusory
statements that Defendants were "hostile to any expression of sexual orientation that did not
conform to sex stereotypes." Exhibit B, ir 22. Thus, by Plaintiffs own admission, his gender

stereotyping claim is nothing more than a repackaged federal sexual orientation claim.

The Second Circuit has observed that "(IJike other couiis, we have therefore recognized that
a gender stereotyping claim should not be used to 'bootstrap protection for sexual orientation into
Title VI!.'" Dawson, 398 F.3d at 218 (internal citations omitted).l Moreover, while case law does
generally permit a claim for discrimination under Title VII based on "sex stereotyping," Simonton,
232 F.3d at 37-38, no such claim exists here because there is no evidence that Plaintiff "behaved in
a stereotypically feminine manner." Id. at 38.

Based upon the foregoing, it is readily apparent the conduct Plaintiff complains of sounds in
purported sexual orientation discrimination, and not gender stereotyping. As such, Plaintiff s Title
VII claim must be dismissed as a matter of law.

Plaintiff's FLSA and NYS Labor Law Claims Fail

Throughout his Complaint, Plaintiff goes to great lengths to establish he was a seasonal
employee in a seasonal position. See Exhibit "B," ir 11 ("Skydiving is a seasonal sport and
defendants operate only in the warmer weather.").

Generally, the FLSA requires employers to pay employees at least one and one-half times
their regular rate of pay for all hours worked in excess of forty hours per week as "overtime
compensation." 29 U.S.c. § 207(a). However, the FLSA specifically exempts "any employee
employed by an establishment which is an amusement or recreational establishment..." 29 U.S.C. §
213(a)(3).2 '''Amusement or recreational establishments' as used in (§ 213(a)(3) J are

establishments frequented by the public for its amusement or recreation." 29 C.F.R. § 779.385. An
amusement or recreational establishment employer qualifies for the exemption if "(A) it does not
operate for more than seven months in any calendar year, or (B) during the preceding calendar year,
its average receipts for any six months of such year were not more than 33 1/3 per centum of its

J As the Second Circuit observed in Dawson, numerous couits have found that no claim for gender stereotyping

discrimination can be maintained where a homosexual plaintiff fails to properly assert discrimination because of non"
conformity with gender norms. 398 F. 3d at 219, citing Bibby v. Philadelphia Coca Cola Bottling Co., 260 F.3d 257,264
(3d Cir. 2001) (gay male plaintiff had no claim under Title VLL because "he did not claim that he was harassed because
he failed to comply with societal stereotypes of how men ought to appear or behave"); Spearman v. Ford Motor Co.,
231 F.3d 1080, 1085 (7th Cir. 2000) (finding that gay male automobile worker was subjected to harassment by fellow
employees because of sexual orientation, not because "co-workers perceived him to be too feminine to fit the image at
Ford."); Martin v. New York State Dep 't. of Carr. Servs., 224 F.Supp.2d 434,447 (N.D.N.Y. 2002) ("The torment
endured by Martin ... (tJhe name-calling, the lewd conduct and the posting of profane pictures and graffti are all of a
sexual, not gender, nature.").
2 Defendants also believe they would be exempt under the wage and hour laws pursuant to the Railway Labor Act as

they likely fit the definition of a "common carrier." However, for the sake of brevity, a discussion is not included in the
instant pre-motion letter.
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are also adopted by the New York State Labor Law. See 12 NYCRR § 142-2.2 (adopting
exemptions of the FLSA).

In order to successfully claim this exemption, an employer must show that it is a "truly
seasonal" establishment which is "frequented by the public for its amusement or recreation." Jeffery
v. Sarasota White Sox, Inc., 64 F.3d 590, 594 (lIth Cir.1995). Like other FLSA exemptions, the
exemption for amusement or recreational establishments must "be construed narrowly against the
employer who asserts (the exemption)." Id. Additionally, it is the employer who bears "the burden
of showing that it is entitled to the exemption." Id.

By its own terms, § 213(a)(3) of the FLSA exempts employees employed by amusement or
recreational establishments; it does not exempt employees on the basis of the work performed at an
amusement or recreational establishment. It is the character of the revenue producing activity which
affords the employer the protection of the exemption. 29 C.F.R. § 779.302.

While there is no direction given in the statute concerning which months to use when
performing the calculation, the DOL and courts have interpreted the language to mean average
monthly receipts for slowest six versus average monthly receipts for its busiest six-month period.
See Hays v. City of Pauls Valley, 74 F.3d 1002 (loth Cir. 1996).

The nature of Defendants' work is clearly seasonal as individuals can only participate in
skydiving during the warm months. Moreover, skydiving is a recreational sport by definition. As
such, Defendants meet the first requirements of the seasonal exemption. Defendants also meet the
financial requirements of the seasonal exemption as its average receipts for any six months of such
year were not more than 33 1/3 per centum of its average receipts for the other six months of such
year. See Exhibit "C." Based upon the attached accounting records, it is readily apparent that the
average of Defendants' slowest six months is approximately 12% of the average receipts of the
other six months of 2009.3 As such, Defendants are exempt from both the FLSA and New York
Labor Law, mandating dismissal of Plaintiffs Third and Fourth Causes of Action.

Based upon the foregoing, Plaintiffs First, Third, and Fourth Causes of Action fail as a
matter of law. As such, those claims are ripe for dismissal via a F.R.C.P. 12 (b) motion. Thus,
Defendants respectfully request a pre-motion conference be scheduled with respect to their
anticipated motion to dismiss at the Couii's earliest convenience. Counsel remains available should
Your Honor require additional information regarding this submission.

Respectfully submitted,

ZABJL~~ ATE~J;-e~//-~/ ~~/ ~~/# j?//
Sa Z ~ íÍ./
cc: ~égory Antollnto, Esq. (via electronic case filing)

~hile the final financial figue" foe 2010 ace not completed, i'"smuch as it is now Novembet 2010, the yeacly

estimates closely mirror the figures of2009. Accordingly, similar to their exempt status of2009, upon information and
belief, Defendants would also be exempt from the FLSA and NYLL in 20 i o.
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I
U.S. Equal Employment Opportunity Commission

PERSON FILING CHARGE

EEOC FO RI;, j 3 j (11/09)

I

NOTICE OF CHARGE OF DISCRIMINATION
(Sea the enclosed for additional Information)

This Is llotice that a charge of employment djscnminatíon has been filed against your organizatlon under:

(! Tlte VII of the Civil Rights Act rrltle VII) D The Equal Pay Act (EPA) 0 The Americans wIth Dlixbílties Act (ADA)

Donald Zarda
THIS PERSON (check one or both)

o Claims To Be AggrIeved

o Is F!Ing Oli BehalfofOther(s)

EEOC CHARGE NO.

520A2010..02921

Director of Human Resources
At TITUDE EXPRESS INC. D/B/AI SKYDlVe: LONG ISLAND
525 Jan Way

L Calverton, NY 11933 ..

o The Age DIscrimInation in Employment Act (ADEA)
o The Genetic Information Nondiscrimination Act (GINA)

The boxes checked below apply to our handling of this charge:

1. 0 No action Is rnqulred by you at this time.

2. 0 Please call tha EEOC Representative li"ted below concerning the further handling of this charge.

3. 12 Please provIde by OS-SEP..i0 a statement of your position on the issues covered by this Charge, with copIes of any

supporting documentation to the EEOC Representative listed below. Your response wir be placed In the file and consIdered as we lnves!igate
the charge. A prompt response to this request will make it easier to conclude our investlgatlon.

4. D Please respond fully by to the enc!osi;d request for infonnatlon and send your response to the EEOC

Represèlitatlw listed below, Your response wil be placed in the fie and considimid as we investigate lhe charge. A prompt response to this
retl'èst wil make it,easler to corielude our Investigation,

$.LR EEOC has a Madlation program that gives parties an opportnity to resolve the Issues of a charge without extensive InvestigatIon or

expendIture of resourcs, If you WOuld like to participate, please say so on the enclosed form and respond by 23aAUG,,10
to elizabeth Cadle, ADR COQrdinator, at (212) 336-3646

;. If you DO NOT wish to try Mediatron, you must respond to any reauast(s) made above by ll'e date(s) specified there.

For furter Inquiry on this matter, please use the charge number shown above. Your position statement, your response to our request for information,
or any inquiry you may have should be directed to:

Elizab9th Cadle,

Enforcement Manager

EI:OC Reprei;ent;;live

New York District Offce
33 Whitehall Street

5th Floor
New York, NY 10004relèphone (212) 336-3646

Enclosure(s): ~ Copy of Charge

CIRCUMSTANCES OF AI.LEGED OISCRIMINATION

o Raeé 0 Color (! S0X 0 f'ellgion 0 National Ongln 0 Age 0 Dla;ibllily D RetaliatIon 0 Genetic infonnetlon Other

See enCIOSêd' copy of charge of discrimination. Please provide two (2) copies of your

response to the investigator mentioned above. Thank you.

Date Name / Title of Authori:ied Offcial

August 6, 2010
Spencer H. Lewis, Jr.,
Director
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CHARGE OF DISCRIMINATION CHARGE NUMBER

n ~

TNR form i. "Hoeted by IMn Priv.óy !lei or 1874. Ree PfivRoy Acl 5tBlemenl nn rnvnrno IIDlem eomnlDtínQ IMIn 10m;.
, tE FEPA

i tE EEOC el~ ~ l. !¿7- a v 2/'
51) \:\ ß:

(SIBI~ or L0081 Agency, Jf Any!
and EEOC

NAME (lnàicel", Mr. Mn nrM¡;1 DonC\ IJ ), 2Otrola
HOME TELEPHONE NUMBER tjnCIUJB AI18 Gede)

YO J -56q - 5£67
.~TR~~TAODRES£ Po 80' 312 R ¡ChmorJ~IT'NtDAN(;~OBG~O '3/2 . Drf~27-¡r:¡70

NAMED IS THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY. APPRENTICESHIP COMMITIEE, STATE OR LOCAL
C;OVERNMENT AGENCY WHO DISCRIMINATED AGAINST MË (If more than one list below),

NO. OF EMPLOYEESiMEMBERS

N,\ME NO. O~ EMPLOYEES/MEMBERS TEi.r.PHOi'~ NIJMS,;ii (Include Aron Code)

STREET ADi;R¡¡SS
CITY. STATff AND iif' CQO~

L.
C¡\,USE OF D1SCRIMINAr!(ìI~ SAED ON (ChI! óPPtlPr~tÈ bOX(È8j)

DRACE o COLO~ si: 0 RELIGION

o OlSM'ILlTY

o NATIONAl ORIGIN

o OTHER (Specify)

i:4Tti DI"C~IMIM.A TlON TOOK PLACE

F.~~,ie.;r (¿ï;-; 0

o CONTINUING ACTION

o RETALIATION 0 AGe

lHE PARTICULARS ARE (I eQiiIIlQt1allJ"Çl I.~ n~.¡JRii, .tt;,had axl", shCà(i:)\

Y:t~~~_. ...

GREGORY S. ANTOLLlNO
Notm PublIc, St.'1l0 () New York

No. 02ANSQ64759
Quified in New York Oounay

Comlsslor £i(t,iitÐs 81261 ...

GREGORY S. ANTO!..L!NQ
Nota Publle. Smtø..t '::'V \'ork

No. 02,4Nr;Oe¡, 'f' "i
Qualified In Naw Y';" '. ,'"

Commission Explrt!m f;, .~L., _

DRtít o~ C"""'~"''''..l
THIS FORM PROVIDED FREE OF CHARGE BY Vi/VW,EEOCOFPICE.COM

I want thIs charge tiled with the EEOC and the Slaie FEPA. I wll
advise the agencies If I change my address or teleptionè number
and ! wil cooperate fLllly with them jn the processing of my Charge in
accQrdance with their procedures,

i doalnrc undor piinnlly of JXrJury tlmt tho foro Doing In true ana aOlTot.

Y(
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STATE OF NEW YORK )

) ss:
COUNTY OF NEW YORK J

DONALD J. ZARDA, being duly sworn, does hereby depose and say as foHows

in support of my charge of gender discrimInation:

1. I was employed at Altitude Express, Inc., dba Skydive Long Island

(hereinafter "Altitude") as a Tandem & Accelerated FreefalJ Instructor in the

summers of 2001) 2009 and 2010. Altitude Express has approximately 20=30

employees. I've been a Iìcensed instructor in this field since 1995.

2. T am a male and also a gay man. I am ll making this charge on the

grounds that I was discriminated on the grounds of my sexual orientation. Rather. I

am making this charge because, in addition to being discriminated against because

of my sexual orientation, I was also discriminated against because of my gender. My

claim is because I did not conform my appearance and behavior to sex stereotypes, i

suffered adverse employment action) and was discriminated agaínst, at least in part

because of my sex.

3. Specifically, it was known at work that I am gay and r was open about

it. My boss, however, the owner of AltÌtude, Ray Maynard, was hostile to any

expression of my sexual orientation that did not conform to sex stereotypes, to wit:

First, he criticized my wearing of the color pink at work. Women at the workplace

were aliowed to w-ear pink,.and did \,vithout criticism. However, T was not given the

same right.

4. On one occasion, I broke my ankle and had to wear a cast. It so

happened that the color of the cast I chose was pink. When Ray saw the pink cast for

1
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the first time he scoffed at it and said, "That looks gay," Later, at a staff meeting he

said, "lfyou're going to remain here for the day, you're going to have to paint that

black," pointing to my cast

5. r left for the day then came back on another occasion. r had not

painted the cast black as requested. however, because my foot was exposed, he was

able to see my toenai.s were as well, which were painted pink. At the time, that was

my preference. Women often wore open toe sandals at work, and I am certain I saw

women wearing pink toenail polish. Additionally, many other instructors were

barefoot at the drop zone. When Ray saw my pink toenail polísh, however; he

insisted that I wear a sock and cover up my foot.

6. Ray openly tolerated men discussing women and their physical

attributes. Specifically, Ray and the men at the offce would ogle at women's breasts.

including on videos that the company had procured for passengers who ha.d hired

the company for a joy ride skydive with an accompanying video.1 Men often talked

of their sexual exploits. and Ray openly discussed his marriage: My mention.ing the

fact that I was gay to a passenger) however, got me fired. as 1 wil explain.

7. A skydive is an intimate experience. The instructor must strap himself

hip to hip and shoulder to shoulde1' with the client:. Before the client and the

instructor jump out of the plane, the cJient is often sitting on the instructor's Jap. The

experience is tense for a novice, who is about to jump out of the plane with a

stranger strapped to him or her. In order to break the ice, instructors often make

light of the intimate situation by making a joke about it.

1 Customers who hired Altitude were referred to as "passengers."

2
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8. For example, when a man is strapped to another man, an instructor

might say something like, "I bet voadLdn't kflO~ yon wer~eiing to be strapped so

close to a man.d ¡¡This is aWJ(ward for me, too.~ ¡¡That's the straps you're feeling':

(referring to a bulge).

9. On more than one occasion, I heard a straight man even say, jokingly,

"Don't worry, I'm a Jesbian/' when strapped with men; or, when 8. straight man was

strapped to a straight man (especíally when his girlfriend was present), "Does

you're girlfriend know that you're gay?"

10, My way of breaking the ice, on occasion over the years, when I was

strapped with a woman was to say, "Donlt worry, I'm gay." On June 18, 2010, I was

suspended for making this remark to a woman (I believe her name was Rosanna).

Ray intimated that either she or her boyfriend (or both of them) were offended

because of it.

11. In my termination intervìew, Ray said that I was fired because J had

discussed my "personal escapadesit outside of the office with a passenger (Rosann.a),

Thìs was completely untrue. All of the men at Altitude made light of the intimate

nature of being strapped to a member of the opposite sex.'! was fired, however,

because the levìty I used honestly referred to my sexual orientation and did not

conform to the straight male macho stereotype,

3
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12. Ray also made other statements in defense of his termínatíon pf me,

including, most incredibly, that J had touched Rosanna inappropriately. These

reasons, however, were a false pretext for my termínatíon which happened because

of my failure to conform to stereotypical gender roles for men.

Dated: New York, New York
july 12,2010

~
DONALD ZARDA

SWORN TO BEFORE ME ON July 121 2010

/J '
~ NOTARY PUBLIC ~ ::

GREGORY S. ANTOLUNO
No~ Public, State o(New YOI

Ne. 02AN5Qô41S8
Qmdllli: in New York CQtnr

Commlss¡cm Eiipirgs a/2Sl .l

4
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FI 0

IN ClEK'S OFFICE
UNITED STATES DISTRICT COURT US DISTRlCTCOURTE.D.N,Y.
EASTERN DISTRICT OF NEW YORK * SEP 2 i 2010 *
- -- -- - - --- --- - --- - - -- - - --- - - - - - --- - - - - - - - - -- - - - - - - -- - - -- - - - - - - _. )(

BROOKLYN OFFiCe

DONALD ZARDA,
COMPLAINT

Plaintiff, 1 itr (

-against-
JURY TRIAL
DEMANDED

BlANC

LINDSAY, M,J.

)(

~~£J
tv', JiiALTITUDE EXPRESS, INC.,

dba Skydive Long Island, and RAY MAYNARD,

Defendants.
--- -- -- - -- ---- - - - -- -- -- -- - - - -- - -- -- - - - --- ---- - -- - - -- -- --- - -- - - -- )(

Plaintiff hereby alleges upon personal knowledge and information and

belief as follows:

NATURE OF THIS ACTION

1. This action is brought by Plaintiff, a gay man, to recover damages for

Defendants' discriminatory and otherwise ilegal conduct in, among other

things, discharging him because of a homophobic customer.

THE PARTIES

2. Plaintiff is a citizen of the State of Missouri.

3. Defendants Altitude Express, Inc., operating as "Skydive Long Island" in

Calverton, New York is a corporation organized under the laws of the State of

New York, located in Suffolk County, and operates as a "drop zone," Le., a place

1

Case 2:10-cv-04334-JFB-AYS   Document 5   Filed 11/23/10   Page 12 of 39 PageID #: 30



Case 2:10-cv-04334-JFB -ARL Document 1

"'.
Filed 09/23/10 Page 2 of 12

~
where individuals can come to Skydive under the close supervision of

experienced Skydive instructors.

4. Defendants Ray Maynard is the Chief Executive Officer of Skydive Long

Island and, upon information and belief, its sole shareholder. Upon

information and belief he is a citizen of New York.

5. Plaintiff is an experienced Tandem and Freefall (i.e., Skydive) instructor,

who was an employee at Skydive Long Island for various summers in the last

decade until his termination in July 2010.

rURISDICTION AND VENUE

6. Jurisdiction is proper pursuant to 28 U.S.c. § 1331 in that this action

arises under the Constitution and laws of the United States, among them Title

VII of the Civil Rights Act of 1964 as amended and the Fair Labor Standards

Act. Jurisdiction is also independently predicated on diversity of citizenship.

7. Venue is properly placed in this district pursuant to 28 U.S.c. § 1391(c) in

that Defendants Skydive Long Island is deemed to reside in this judicial

district.

FACTUAL ALLEGATIONS UNDERLYING PLAINTIFF'S CLAIMS

8. Plaintiff repeats and realleges the allegations set forth in all previous

paragraphs as if fully set forth herein.

2

Case 2:10-cv-04334-JFB-AYS   Document 5   Filed 11/23/10   Page 13 of 39 PageID #: 31



Case 2:10-cv-04334-JFB -ARL Document 1 Filed 09/23/10 Page 3 of 12"" '"
9. Plaintiff was employed at Altitude Express, Inc., dba Skydive Long Island

(hereinafter "Altitude") as a Tandem & Accelerated Freefall Instructor in the

summers of 2001,2009 and 2010. Altitude Express has approximately 20-30

employees.

10. Plaintiff is has been a licensed instructor in this field since 1995.

He has participated in 3500 jumps over the course of his distinguished

career.

11. He worked for the defendants in the summers of 2001,2009 and

2010. Skydiving is a seasonal sport and defendants operate only in the

warmer weather.

12. While employed by Skydive Long Island, plaintiff was expected to

be at work, seven days a week, until released. The hours of operation

were either 7:30 AM to sunset or 9:30 AM to sunset and thus plaintiff

was expected not to leave the premises in case a potential customer

came, unless it was raining.

13. Although expected to be on the premises approximately twelve

( or more) hours per day, plaintiff was only paid per jump. Some days

went by when he would be there all day and not make a dime, not even

minimum wage for the hours he spent at work at his employer's

insistence.

3
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Case 2:10-cv-04334-JFB -ARL Document 1 Filed 09/23/10 Page 4 of 12'- ~
14. A skydive is an intimate experience. The instructor must strap

himself hip to hip and shoulder to shoulder with the client. Because of

this, before they dive, students must sign a release that contains the

following language:

If I am making a student jump, I understand that I wil be wearing a
harness which wil need to be adjusted by the jumpmaster. If my jump
is a tandem jump, I understand that the tandem master wil attach my
harness to his and that this wil put my body in close proximity to that
of the tandem master. I specifically agree to this physical contact
between the tandem master and myself.

15. Before the client and the instructor jump out of the plane, the

client is often sitting on the instructor's lap. The experience is tense for

a novice, who is about to jump out of the plane with a stranger strapped

to him or her.

16. Notwithstanding the waiver, in order to break the ice and make

the client more comfortable, instructors often make light of the intimate

situation by making a joke about it.

17. For example, when a man is strapped to another man, an

instructor might say something like - and plaintiff heard at defendants

location ona number of occasions.. "I bet you didn't know you were

going to be strapped so close to a man." Plaintiff also heard, "That's the

straps you're feeling" (referring to a bulge).

4
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18. On more than one occasioni plaintiff heard straight instructors

sayi jokinglyi when strapped to male clientsi "Don't worryi I'm a

lesbian." Ori when a straight man was strapped to a straight man

(especially when his girlfriend was present)i the instructor might sayi

"Does you're girlfriend know that you're gayr

19. This was an openly tolerated form of banter. Plaintiff had no

problem with it and his way of breaking the icei on occasion over the

years, when I was strapped with a woman was to sayi "Don't worryi I'm

gay."

20. This was never a problem until one homophobic customer

complained about it. On June 181 2010, plaintiff was suspended for

making this remark to a woman whose namei upon information and

belief, was Rosanna.

21. It was known at work that plaintiff is gay and he was open about

it. Notwithstanding thisi however, the terms and conditions of

employment were not the same as compared between plaintiff and

other similarly situated employees.

22. Ray Maynard was hostile to any expression of sexual orientation

that did not conform to sex stereotypes. As one example, he criticized

5
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plaintiffs wearing of the color pink at work. Women at the workplace

were allowed to wear pink, and did without criticism.

23. However, on one occasion, plaintiff broke his ankle and had to

wear a cast. It so happened that the color of the cast plaintiff chose was

pink. When Ray saw the pink cast for the first time he scoffed at it and

said, "That looks gay." Later, at a staff meeting he said, "If you're going to

remain here for the day, you're going to have to paint that black/'

pointing to my cast.

24. Plaintiff left for that day then came back on another occasion. I

had not painted the cast black as requested, however, because my foot

was exposed, he was able to see plaintiffs toenails were as well, which

were painted pink. At the time, that was plaintiffs preference. Women

often wore open-toed sandals to work, as well as pink toenail polish.

25. Additionally, many other instructors were barefoot at the drop

zone. When Ray saw my pink toenail polish, however, he insisted that I

wear a sock and cover up my foot.

26. Plaintiff would have tolerated these backwards attitudes towards

men and their use of certain colors, had plaintiff not been fired for

expressing to a customer that he was gay.

6
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27. Ray openly tolerated men discussing women and their physical

attributes. Specifically, Ray and the men at the office would ogle at

women's breasts, including on videos that the company had procured

for passengers who had hired the company for a joy ride skydive with

an accompanying video.i Men often talked of their sexual exploits, and

Ray openly discussed his marriage.

28. Plaintiff mentioning the fact that he is gay to a passenger,

however, got him fired.

29. In his termination interview, Ray said that plaintiff was being

fired because plaintiff had discussed my "personal escapades" outside of

the office with a passenger (Rosanna).

30. This was completely untrue. All of the men at Altitude made light

of the intimate nature of being strapped to a member of the opposite

sex. Plaintiff was fired, however, because the levity he used honestly

referred to my sexual orientation and did not conform to the straight

male macho stereotype. Mentioning one's sexual orientation is not a

discussion of a "personal escapade."

31. Ray also made other statements in defense of his termination of

plaintiff, including that Rosanna had touched Rosanna inappropriately.

1 Customers who hired Altitude were referred to as "passengers."

7
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Rosanna thus complained simultaneously that plaintiff was gay and that

he had gratified himself sexually by touching her in a heterosexual

manner.

32. These reasons, however, were a false pretext for plaintiff

termination which happened because of one homophobic customer's

complaint about being near a gay person and of because of plaintiffs

failure to conform to stereotypical gender roles for men.

FIRST CAUSE OF ACTION
DISCRIMINATION UNDER TITLE VII

33. Plaintiff repeats and realleges the allegations set forth in all previous

allegations as if fully set forth herein.

34. Plaintiff was fired because his behavior did not conform to sex

stereotypes.

35. Such actions were in violation of Title VII.

36. By virtue of the foregoing, Plaintiff has been damaged.

SECOND CAUSE OF ACTION
SEXUAL ORIENTATION DISCRIMINATION UNDER THE NEW YORK 

STATE HUMAN RIGHTS LAW

37. Plairitiffrepeats and realleges the allegations set forth in all previous

allegations as if fully set forth herein.

38. Plaintiff was fired because of his sexual orientation.

8
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39. Such actions were in violation of 

the Executive Law ofthe State of New

York.

40. By virtue of the foregoing, Plaintiff has been damaged.

THIRD CAUSE OF ACTION
VIOLATION OF THE FLSA

41. Plaintiff repeats and realleges the allegations set forth in all previous

allegations as if fully set forth herein.

42. At all times mentioned herein, as limited by the applicable statutes of

limitation, Defendants failed to comply with the FLSA, in that Defendants

frequently required and permitted Plaintiff to work more than 40 hours per

week, but provision was not made by Defendants to pay Plaintiff at the rate

of one and one-half times the regular rate for the hours worked in excess of

the hours provided for in the FLSA.

43. Additionally, plaintiff was not even paid minimum wage for the time he

was required to sit and wait around for potential sky dive clients to appear

44. Most of the records concerning the number of excess hours worked by

Plaintiff, and the compensation they received in work weeks in which excess

hours were worked, are in the exclusive possession and under the sole

custody and control of the Defendants.

45. Plaintiff is unable to state at this time the exact amount owing to them

at this time, and proposes to obtain such information by appropriate

9
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discovery proceedings to be taken promptly in this cause.

46. Upon information and belief, Defendants is and was at all relevant

times herein aware that overtime pay is mandatory for non-exempt

employees who work more than 40 hours per week.

47. Upon information and belief, Defendants are and were at all material

times herein fully aware that Plaintiff worked more than 40 hours per week

without receiving overtime compensation for such additional work.

48. Additionally, plaintiff did not even earn minimum wage for the

majority of hours he spent at the defendant company.

49. Based upon the foregoing, Defendants, for violating the FLSA, are

liable on Plaintiffs first cause of action in an amount to be determined at

trial, plus liquidated damages, attorney's fees and costs.

FOURTH CAUSE OF ACTION
VIOLATION OF THE NEW YORK STATE OVERTIME LAW

50. Plaintiff repeats and realleges the allegations set forth in all previous

allegations as if fully set forth herein.

51. At all material times herein Defendants failed to comply with, inter

alia, NYLL § 663(1) and 12 NYCRR § 142-2.2 in that Plaintiff consistently

worked for Defendants in excess of the maximum hours provided by state

and federal law, but provision was not made by Defendants to pay Plaintiff

at the rate of one and one-half times the regular rate for the hours worked in

10

Case 2:10-cv-04334-JFB-AYS   Document 5   Filed 11/23/10   Page 21 of 39 PageID #: 39



. .
Case 2:10-cv-04334-JFB -ARL Document 1 Filed 09/23/10 Page 11 of 12~ '-.

excess of the hours provided for by state and federal law.

52. Upon information and belief, Defendants were at all material times

herein aware that overtime pay is mandatory for non-exempt employees who

work more than 40 hours per week.

53. Upon information and belief, Defendants' non-payment of overtime pay

to Plaintiff was wilfuL.

54. Based upon the foregoing, Defendants, for consistently violating New

York's Labor Law and its implementing regulations are liable on Plaintiffs

second cause of action in an amount to be determined at trial, plus a 25%

statutory penalty, attorney's fees and costs.

WHEREFORE, Plaintiff demands as follows:

A. Compensatory damages in excess of the jurisdictional

limit of this court;

B. Punitive damages;

C. Cost of suit and attorneys fees;

D. Liquidated damages;

11
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E. Such other relief as the Court may deem just and

proper.

Dated: New York, New York

September 20,2010

~
"GREGORY ANTOLLINO
Attorney for Plaintiff
1123 Broadway Suite 1015
New York, NY 10010

(212) 334-7397

12
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