
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
JENNIFER ELLER,    ) 
 ) 
 Plaintiff, )  
 ) 
v.      ) Case No.: 18-cv-03649-TDC/TJS 

) 
PRINCE GEORGE’S COUNTY ) 
PUBLIC SCHOOLS, ET AL., ) 
      ) 
 Defendants. ) 
 ) 
 

REPLY TO PLAINTIFF’S OPPOSITION TO 
DEFENDANTS’ MOTION FOR ORDER FOR MENTAL EXAMINATION 

AND MODIFICATION OF SCHEDULING ORDER 
 

Defendants Prince George’s County Public Schools, Board of Education of Prince George’s 

County, and Monica Goldson (“Defendants”), by and through undersigned counsel, hereby submit 

this Reply to Plaintiff’s Opposition (“Opposition ”) to Defendants’ Motion for Order for Mental 

Examination and Modification of Scheduling Order (“Motion”), and state as follows: 

Introduction 

 Despite placing her own mental condition in controversy via the allegations contained in 

her Complaint, the designation of a psychologist as her expert witness, and the disclosure of her 

expert witness report containing her psychologist’s opinions, Plaintiff contends that she not be 

subjected to a mental examination by a board certified psychiatrist where psychological tests are 

to be administered. For the reasons set forth below, Plaintiff’s arguments should be categorically 

rejected, Plaintiff be ordered to submit to an IME, and that all remaining deadlines be extended by 

sixty (60) days from the date of the Court’s Order. 
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Argument 

I. DEFENDANTS ARE ENTITLED TO A MENTAL EXAMINION OF PLAINTIFF  

A. Governing Standard for Mental Examinations 

While Plaintiff cites to the black letter law regarding the standard for mental 

examinations, she completely ignores its application to this case, and instead seeks to challenge 

Defendants’ proposed expert, Marcellus R. Cephas, M.D., MBA (“Dr. Cephas”), as if she was 

filing a Daubert motion.   

Fed R. Civ. P. 35 (“Rule 35) provides, that “the court . . . may order a party whose mental or 

physical condition . . . is in controversy to submit to a physical or mental examination by a suitably 

licensed or certified examiner.” Fed. R. Civ. P. 35(a)(1). Moreover, Rule 35 provides that “the 

order: may be made only on motion for good cause. . .”  Fed. R. Civ. P. 35(a)(2)(A).  

As this Court explained in Machie v. Manger, CV AW-09-2196, 2012 WL 2092814 at *5 

(D. Md. June 7, 2012): 

Good cause is present if the party's condition is necessary, not merely 
relevant, to the case. EEOC v. Maha Prabhu, Inc., No. 3:07–cv–111–RJC, 2008 
WL 2559417, at *2 (W.D.N.C. June 23, 2008) (citing Guilford Nat'l Bank of 
Greensboro v. S. Ry. Co., 297 F.2d 921, 924 (4th Cir.1962)). “[N]ecessity ... is 
the element that separates the procedures 
involving independent medical examinations and other tools of 
discovery.” Id. (citing Schlagenhauf v. Holder, 379 U.S. 104, 118, 85 S.Ct. 234, 
13 L.Ed.2d 152 (1964)). Good cause exists if “the average lay person would 
have difficulty evaluating the nature, extent, and cause of the claimant’s 
injuries.” Id.(citation omitted). Good cause does not exist if the party could 
have obtained the information sought “through less invasive tools of 
discovery.” Id. (citation omitted). 
 
Rule 35 also requires a party to show “that the mental or physical condition is 
truly ‘in controversy.’” Id. (citing Fed. R. Civ. P. 35). A condition is “in 
controversy” if “the condition rises above the level of ‘garden-variety’ emotional 
distress.” Id. at *3. Courts examine five factors in determining whether the 
condition is “in controversy”: whether (1) the plaintiff has asserted a specific 
cause of action for intentional or negligent infliction of emotional distress; (2) the 
plaintiff has claimed unusually severe emotional distress; (3) the plaintiff has 

Case 8:18-cv-03649-TDC   Document 41   Filed 09/24/19   Page 2 of 10



3 
 

alleged a specific type of disorder or other psychiatric injury; (4) the plaintiff has 
offered her own expert testimony to supplement her claim of emotional distress; 
or (5) the plaintiff concedes that her medical condition is “in controversy” 
pursuant to Rule 35. Id. (citing Turner v. Imperial Stores, 161 F.R.D. 89, 95 
(S.D.Cal.1995)). 

 
Machie v. Manger, CV AW-09-2196,  2012 WL 2092814 at *5 (D. Md. June 7, 2012) (emphasis 

added).   

  Here, Plaintiff has failed to address in her Opposition the good cause requirements as is 

required under this Court’s jurisprudence (and which are set forth above). That is, Plaintiff has 

not, and cannot, argue that Plaintiff’s mental condition is not necessary to the case. In other 

words, Plaintiff has not, and cannot argue that a lay person would not have difficulty evaluating 

the nature, extent, and cause of her claims since she retained, designated, and disclosed a 

psychologist as her expert witness. Furthermore, Plaintiff concedes that her mental state is in 

controversy. Pl.’s Opp. at 9. As a result, good cause exists to submit Plaintiff to a mental 

examination as is requested by Defendants. 

 Instead, Plaintiff has focused the Court’s attention on her own good cause requirements 

in an attempt to avoid a mental examination. However, even these requirements are satisfied as 

set forth below.   

B. Dr. Cephas is Qualified to Examine Plaintiff 

 Plaintiff first contends that Dr. Cephas is unqualified to examine Plaintiff. This is untrue. 

Dr. Cephas is a board certified psychiatrist by the American Board of Psychiatry and Neurology. 

Ex. 1.1 Dr. Cephas is an expert in psychiatry including the following areas: major depression, 

PTSD, trauma related disorders, determination of disorders, and causality. Ex. 2.2  In addition, Dr. 

Cephas has diagnosed and treated multiple transgender people during the course of his career. Id.  

                                                           
1  Ex. 1 is the CV or Dr. Cephas and is incorporated herein by reference . 
2  Ex. 2 is the Affidavit of Dr. Cephas and is incorporated herein by reference.  
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 Plaintiff also contends that Dr. Cephas may not be qualified to administer psychological 

testing because he is a psychiatrist. In support of this remarkable position, Plaintiff does not offer 

any affidavit even from her own expert witness, but instead refers the Court to a website and an 

article. Nevertheless, Dr. Cephas has refuted this contention in his Affidavit attached hereto as Ex. 

2.  

 Finally, this Court has permitted Dr. Cephas to perform mental examinations of plaintiffs 

and to administer the same tests sought here in this case on at least two occasions.3  

C. The Scope and Length of Examination is Appropriate 

 Plaintiff next contends that the methodology and length of the examination may not be 

appropriate. As to testing, Plaintiff complains without any affidavit or other authority that the 

Minnesota Multiphasic Personality Inventory (“MMPI”), Mini-Mental State Examination 

(“MMSE), and the Mental Status Examination (“MSE”) may be inappropriate. Dr. Cephas refutes 

these contentions in his Affidavit. See Ex. 2.   

 With regard to the length of the examination, Plaintiff complains of the need for a five (5) 

hour examination. However, while Dr. Cephas’ examination may last up to five (5) hours, it may be 

completed in as little as two and a half (2.5) hours depending on the cooperation of Plaintiff. Ex. 2. 

This time would be shorter than Plaintiff’s own expert witness’ examination, which lasted three and 

a half (3.5) hours. Surely, a difference of one and a half (1.5) hours in the estimated time for an 

examination is not grounds for denial.   

D. Good Cause Exists to Examine Plaintiff 

 Finally, Plaintiff amazingly posits that Defendants should use other less intrusive discovery 

tools to test the claims of her mental injuries despite the fact that she submitted to a mental 

examination by her own expert witness. This is ridiculous. 
                                                           
3  Edwards v. Edwards, et al., Case No.: 8:12-cv-3761-DKC; Jones v. Mattis, et al., 8:18-cv-01678-PX. 
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 Plaintiff cites to Winstead v. Lafayette Cty. Bd. of Cty. Commissioners, 315 F.R.D. 612 

(N.D. Fla. 2016), in support of this contention. However, in Winstead, the Court categorized the 

case before it as a garden-variety claim for emotional distress not justifying a mental examination. 

However, the Court in Winstead explained that: 

This is not to say that a psychological exam under Rule 35 would never be 
warranted in an employment case. If a plaintiff were to deny the opposing party 
access to records of treaters, citing some privilege; or if a plaintiff were to claim 
some long list of psychological symptoms, many of them non-generic (“loss of 
appetite, loss of libido, rapid weight gain, hair loss, headaches, nervous twitching 
...”); or if a plaintiff were to claim that she could not work at all; or if a plaintiff 
were to offer her own retained expert's assessment of her mental injuries 
based on some exam—under such circumstances, there would likely be “good 
cause” for ordering a psychological exam, and ordering such an exam would 
serve the interests of justice even considering the policy goals behind anti-
discrimination statutes. This case, however, does not appear to involve any such 
circumstances. 

 
Winstead v. Lafayette Cty. Bd. of Cty. Commissioners, 315 F.R.D. 612, 617 (N.D. Fla. 2016) 

(emphasis added). 

 Here, Plaintiff has asserted non-generic psychological symptoms and offered her own 

retained expert’s assessment of her mental injuries. As a result, even by Plaintiff’s own relied upon 

authority, good cause is established here for a mental examination. 

 In sum, Plaintiff’s issues can and should be addressed by her during discovery in this case. 

That is, Plaintiff should depose Dr. Cephas and inquire as to his qualifications, his testing of 

Plaintiff, and his expert opinions. If unsatisfied, Plaintiff may challenge Dr. Cephas’ ability to 

testify via a Daubert motion. However, until then, Plaintiff’s concerns are unjustified and 

misplaced.   

II. THE SCHEDULING ORDER SHOULD BE MODIFIED 

Plaintiff contends that the Scheduling Order should not be modified because Defendants 

did not retain an expert and seek a Rule 35 examination during the five (5) months preceding her 
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designation of an expert witness.  This is beyond reason. 

First, without divulging into the litigation strategy of Defendants, Defendants did not 

decide to designate and utilize Dr. Cephas as their expert witness until the designation and 

disclosure of Plaintiff’s expert witness and report on August 5, 2019, which addressed Plaintiff’s 

psychological issues. This is not unusual or demonstrative of lack of due diligence. In fact, in 

most employment discrimination cases, plaintiffs do not designate a psychological expert witness 

and thus do not take their cases out of the category of garden-variety emotional distress cases 

necessitating the need for a mental examination by defendants. 

Second, Plaintiff complains that it took Defendants ten (10) days to begin the process to 

schedule the examination with Plaintiff, an examination which Plaintiff did not consent to. 

Nevertheless, at the time Plaintiff served her Fed. R. Civ. P. 26(a)(2) disclosures on August 5, 

2019, Dr. Cephas was on an international vacation with his family and did not return until 

August 15, 2019. Counsel for Defendant sought the consent of counsel for Plaintiff on August 

15, 2019.  Counsel for Plaintiff did not respond until August 19, 2019. Defendants filed their 

Notice with the Court on August 21, 2019, pursuant to the Case Management Order issued on 

November 29, 2018 (ECF No. 3), which tolled the deadline for designation.   

Third, a modification of the Scheduling Order is required because Defendants can not 

disclose their expert report until an examination is conducted of Plaintiff. Such an examination 

required a Court Order under Fed. R. Civ. P. 35. Because Plaintiff did not consent to such an 

examination, the parties were required to brief this issue and the deadline for Defendants’ 

designation passed on September 3, 2019. 

Fourth, a modification of the Scheduling Order is required because Defendants can not 

disclose their expert report until Dr. Cephas reviews Plaintiff’s medical records, which have yet 
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to be produced. In her Responses to Requests for Production of Documents, Plaintiff provided 

that “Plaintiff will supplement this production with additional documents as soon as possible 

after the completion of a review for privilege and confidentiality and, for those documents 

determined to contain confidential information, after the Parties’ finalization of an agreement 

concerning the protection of confidential documents.” To date, the parties are still negotiating 

such an agreement and no medical records have been provided.   

Fifth, Defendants do not intend to respond to Plaintiff’s hypocritical complaints regarding 

discovery issues that are not before the Court. Needless to say, Defendants have complied with 

their discovery obligations. Plaintiff is also not without fault. Plaintiff failed to provide her initial 

answers to interrogatories under oath and failed to provide substantive responses and promised to 

supplement 9 out 17 interrogatories. In addition, Plaintiff promised to supplement 19 out of 22 

requests for production of documents and initially produced only 191 pages of documents, none 

of which contained Plaintiff’s medical records.  

Finally, it is worth noting that the Parties have jointly moved to stay discovery and amend 

the scheduling order (ECF No. 27) and moved twice to extend time to complete discovery (ECF 

Nos. 30 and 34). Somehow, time has now become of the essence for Plaintiff.   

III. DEFENDANTS’ MOTION IS PROCEDURALLY PROPER  

 Counsel for Defendants have, in good faith, sought the consent of counsel for Plaintiff prior 

to seeking the relief requested herein. Counsel for Plaintiff indicated that they do not consent to 

either the IME or the request for modification.  

 Interestingly, on the one hand, Plaintiff contends that Defendants’ Motion was untimely, yet 

on the other hand, claims that more time should have been spent negotiating a mental examination 

that she now opposes.  
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 Defendants complied with the Court’s Case Management Order dated November 29, 2018. 

The relief sought, a mental examination and modification of the scheduling order as a result of the 

need for a mental examination are clearly related to one another. Plaintiff’s suggestion that two (2) 

separate motions should have been filed and briefed is perplexing to say the least.  

Closing 

For all of the foregoing reasons, Defendants respectfully request that their Motion for Order 

for Mental Examination and Modification of the Scheduling Order be granted, that Plaintiff be 

ordered to submit to an IME, and that all remaining deadlines be modified by sixty (60) days from 

the date of the Court’s Order.  
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        Respectfully submitted, 

_/s/ James E. McCollum, Jr. 
       James E. McCollum, Jr.  

 Federal Bar No. 06448 
 

_/s/ Amit K. Sharma______ 
       Amit K. Sharma 

 Federal Bar No. 16660 
       

McCollum & Associates, LLC 
7309 Baltimore Avenue, Suite 117 
College Park, Maryland 20740 
Tel:  (301) 864-6070 
Fax: (301) 864-4351 
jmccollum@jmlaw.net  
asharma@jmlaw.net 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing was served via the Court’s CM/ECF system 

on this 24th day of September, 2019, to: 

Paul Pompeo, Esquire 
Thomas D. McSorley, Esquire 

 Elliott Mogul, Esquire 
 Arnold & Porter Kay Scholer, LLP 
 601 Massachusetts Avenue, N.W. 
 Washington, D.C. 20001 
 
 Omar Gonzalez-Pagan, Esquire 
 Lamda Legal Defense and Education Fund, Inc. 
 120 Wall Street, 19th Floor 
 New York, New York 10005 
 
 Puneet Cheema, Esquire 
 Lamda Legal Defense and Education Fund, Inc. 
 1776 K Street, N.W., Suite 722 
 Washington, D.C. 20006 
 
 Attorneys for Plaintiff 
 

_/s/ James E. McCollum, Jr. 
       James E. McCollum, Jr.  
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