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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
DOCKETING STATEMENT--CIVIL/AGENCY CASES

Directions: Counsel must make a docketing statement (civil/agency) filed entry in CM/ECF
within 14 days of docketing of the appeal, or within the due date set by the clerk’s docketing notice,
whichever is later. File with the entry the (1) docketing statement form with any extended answers
and (2) any transcript order form, Parties proceeding pro se are not required to file a docketing
statement. Opposing counsel who finds a docketing statement inaccurate or incomplete may file any
objections within 10 days of service of the docketing statement using the ECF event-docketing
statement objection/correction filed.

Appeal No, & Caption 20-1409 - Kadel, et al. v. North Carolina State Health Plan ...

Originakting No. & Caption |1:19-cv-272-LCB - Kadel, et al. v. Folwell, et al.

Originating Court/Agency U.S. District Court, Middle District of North Carolina

Jurisdiction (answer any that apply)

Statute establishing jurisdiction in Court of Appeals 28 USC 1291

Time allowed for filing in Court of Appeals 30 Days

Date of entry of order or judgment appealed March 11, 2020
Date notice of appeal or petition for review filed April 9, 2020

If cross appeal, date first appeal filed NA

Date of filing any post-judgment motion NA

Date order entered disposing of any post-judgment motion |NA

Date of filing any motion to extend appeal period NA
Time for filing appeal extended to NA
Is appeal from final judgment or order? O Yes @ No

If appeal is not from final judgment, why is order appealable?

The denial of state sovereign and 11th Amendment immunity is immediately appealable, per
the U.S. Supreme Court, under the collateral order doctrine of 28 U.S.C. 1291.

Settlement (The docketing statement is used by the circuit mediator in pre-briefing review and
mediation conducted under Local Rule 33. Counsel may make a confidential request for mediation by
calling the Office of the Circuit Mediator at 843-731-9099.)

Is settlement being discussed? O Yes @ No
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Transcript (transcript order must be attached if transcript is needed and not yet on file)

Is transcript needed for this appeal? O Yes ® No
Has transcript been filed in district court? O Yes ® No
Is transcript order attached? O Yes ® No

Case Handling Requirements (answer any that apply)

Case number of any prior appeal in same case NA

Case number of any pending appeal in same case | NA

Identification of any case pending in this Court or |NA
Supreme Court raising similar issue

If abeyance or consolidation is warranted,
counsel must file an appropriate motion.

Is expedited disposition necessary? O Yes ® No

If yes, motion to expedite must be filed.

Is oral argument necessary? ® Yes O No
Does case involve question of first impression? ® Yes O No
Does appeal challenge constitutionality of federal | O Yes No

or state statute in case to which federal or
state government is not a party

If yes, notice re: challenge to
constitutionality of law must be filed.

Nature of Case (Nature of caée and disposition below. Attach additional page if necessary.)

The North Carolina State Health Plan for Teachers and State Employees ("Plan") is a state
entity established pursuant to N.C. Gen. Stat. § 135-48.2. Appellees are current or former
enrollees in the Plan who assert that certain Plan coverage exclusions violate Section 1557 of
the Affordable Care Act ("ACA"). Appellant moved in the district court to dismiss their claims
on the basis of North Carolina's state sovereign and 11th Amendment immunity. The district
court denied the Plan's assertion of sovereign immunity. (1:19-cv-272, Doc. No. 45).
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Issues (Non-binding statement of issues on appeal. Attach additional page if necessary)

Appellant moved to dismiss claims brought under the Affordable Care Act (ACA) on the basis
of North Carolina's state sovereign and 11th Amendment immunity, where no waiver of that
sovereign immunity allows federal court jurisdiction over such claims against the State of
North Carolina. The district court correctly observed that "Section 1557 does not purport to
condition a state's acceptance of federal funding on a waiver of sovereign immunity{, njor
does any other provision of the ACA." (1:19-cv-272, Doc. No. 45 at p. 17). The district court,
however, then erroneously decided that the ACA "when read in conjunction with" a different
federal statute -- also unmentioned by the ACA -- "effectuates a valid waiver of sovereign

immunity." (1:19-cv-272, Doc. No. 45 at p. 20).

This appeal -- of the denial of North

Carolina's state sovereign and 11th Amendment immunity -- follows.

Adverse Parties (List adverse parties to this appeal and their attorneys; provide party’s address if the
party is not represented by counsel. Attach additional page if necessary.)

Adverse Party: Maxwell Kadel

Attorney: Amy E. Richardson
Address: yarris, Wiltshire & Grannis, LLP

1919 M. Street, N.W. - 8th floor
Washington, DC 20036

E-mail: arichardson@hwglaw.com

Phone: 202-730-1329

Adverse Party: Jason Fleck

Attorney: Amy A. Richardson

Address: arris, Wiltshire & Grannis, LLP
1919 M. Street, N.W. - 8th Floor
Washington, DC 20036

E-mail: arichardson@hwglaw.com

Phone; 202-730-1329

Adverse Parties (continued)

Adverse Party: Connor Thonen-Fleck

Attorney: Amy E. Richardson
Address: Harris, Wiltshire & Grannis, LLP

1919 M. Street, N.W. - 8th Floor
Washington, DC 20036

E-mail: arichardson@hwglaw.com

Phone:; 202-730-1329

Adverse Party: Julia McKeown

Attorney: Amy E. Richardson

Address: Harris, Wiltshire & Grannis, LLP
1919 M. Street, N.W. - 8th Floor
Washington, DC 20036

E-mail: arichardson@hwglaw.com

Phone: 202-730-1329
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Additional Adverse Parties / Appellees

C.B.

Amy E. Richardson

Harris, Wiltshire & Grannis, LLP
1818 M. Street, N.W. — 8th Floor
Washington, DC 20036
202-730-1329

arichardson@hwglaw.com

Adverse Party:

Attorney:

Address

Phone:

Email:

Michael Bunting, Jr.

Amy E. Richardson

Harris, Wiltshire & Grannis, LLP
1818 M. Street, N.W. — 8th Floor
Washington, DC 20036
202-730-1329

arichardson@hwglaw.com

Adverse Party:

Attorney:

Address

Phone:

Email:

Sam Silvane

Amy E. Richardson

Harris, Wiltshire & Grannis, LLP
1818 M. Street, N.W. — 8th Floor
Washington, DC 20036
202-730-1329

arichardson@hwglaw.com
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Appellant (Attach addi’tional page if necessary.)

Name: The North Carolina State Health Plan Name:
for Teachers and State Employees
Attorney: Mark A. Jones, Esq. Attorney:
Address: Bell, Davis & Pitt, PA Address:
100 N. Cherry St., Suite 600
Winston-Salem, NC 27101
E-mail: mjones@belldavispitt.com E-mail;
Phone: 336-722-3700 Phone:
Appellant (continued)
Name: Name:
Attorney: Attorney:
Address: Address:
E-mail: E-mail;
Phone: Phone:
Signature: /s/ Mark A. Jones Date: 4-24-2020

Counsel for: North Carolina State Health Plan for Teachers and State Employees

Certificate of Service (required for parties served outside CM/ECF): 1 certify that this
document was served on _4/24/2020 _by[ | personal delivery; [ | mail; [ ] third-party
commercial carrier; or email (with written consent) on the following persons at the
addresses or email addresses shown: ‘

Benjamin Garner John G. Knepper
3200 Atlantic Avenue P. O. Box 1512
Raleigh, NC 27604 Cheyenne, WY 82003

Signature: Mark A. Jones Date: 4/24/2020




