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Confidential 

To: William Bushman, OSD 
From: Woody Woodruff 
Date: 6 Feb 2018 
Subject: Transgender Issues 

The Constitution vests control and operation of the Armed Forces in the Legislative 
and Executive branches of government. Article I, § 8, clause 11, gives Congress the 
power to "declare war." Clause 12 places the responsibility and authority in 
Congress to "raise and support armies." Clause 13 extends that authority and 
responsibility to "provide and maintain a navy." Clause 14 gives Congress the 
plenary authority to "make rules for the government and regulation of the land and 
naval forces." Clause 15 extends Congress' military authority to "provide for calling 
forth the militia to execute the laws of the union, suppress insurrections and repel 
invasions." Clause 16 vests in Congress the power to "provide for organizing, 
arming, and disciplining the militia, and for governing such part of them as may be 
employed in the service of the United States, reserving to the states respectively, the 
appointment of the officers, and the authority of training the militia according to the 
discipline prescribed by Congress." Finally, Clause 17 grants to Congress the power 
to "exercise exclusive legislation in all cases whatsoever, ... over all places 
purchased by the consent of the legislature of the state in which the same shall be, 
for the erection of forts, magazines, arsenals, dockyards, and other needful 
buildings." Congress has exercised its military authority by enacting the Uniform 
Code of Military Justice, 10 U.S.C. §§ 801 et seq. and a host of other provisions 
principally found in Title 10, United States Code. One specific way in which 
Congress has exercised its military powers is to extend to the President, as 
Commander in Chief, the power to "prescribe regulations to carry out his functions, 
powers, and duties under this title." 10 U.S.C. § 121. 

In addition to the vast military powers granted to Congress, Article II, § 2 of the 
Constitution gives the President the title of "Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several states, when called into 
actual service of the United States." While the Constitution itself does not elaborate 
on the scope of the President's "Commander in Chief" powers, in Federalist No. 69 
Alexander Hamilton distinguished the role of the Executive as Commander in Chief 
with that of the King of England: 

The President is to be commander-in-chief of the army and navy of the 
United States. In this respect his authority would be nominally the same with 
that of the king of Great Britain, but in substance much inferior to it. It would 
amount to nothing more than the supreme command and direction of the 
military and naval forces, as first General and admiral of the Confederacy; 
while that of the British king extends to the DECLARING of war and to the 
RAISING and REGULATING of fleets and armies, all which, by the Constitution 
under consideration, would appertain to the legislature. 
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By splitting military authority between the Executive and Legislative branches, and 
recognizing the State's control over the State militia when not in active federal 
service, the Framers sought to alleviate some of the then-existing fear of a standing 
national army. Their recent experience with the King of England's use and 
command of the British Army and Navy was fresh in their minds and they did not 
want to implement a model that would allow a single person, the President, to wield 
the powers of an 18th century European monarch. 

Article III of the Constitution, vests the judicial power of the United States in the 
Supreme Court and the inferior federal courts created by Congress. While not 
mentioned in the text of Article III, it is well settled that Federal Courts have the 
power to review acts of Congress and actions of the Executive to determine whether 
they are constitutional. Marbury v. Madison, 5 U.S. 137 (1803). 

With regard to the courts' role in reviewing military affairs, the question is one of 
the scope of judicial review and the deference the judiciary owes to the exercise of 
constitutional authority of the Legislative and Executive branches. With regard to 
the President's exercise of his Commander in Chief power, the classic formulation of 
the scope of executive authority is Justice Jackson's concurring opinion in 
Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952). In reversing 
President Truman's direction to the Secretary of Commerce to seize the nation's 
steel mills in an effort to prevent a labor dispute from disrupting production needed 
to support the war effort in Korea, Justice Jackson set out a three-tiered paradigm of 
presidential power: 

(1) When the President acts pursuant to an express authorization of 
Congress, his authority is at its maximum, for it includes all that he 
possesses in his own right plus all that Congress can delegate .... 

(2) When the President acts in absence of either a congressional grant or 
denial of authority, he can only rely upon his own independent powers, 
but there is a zone of twilight in which he and Congress have current 
authority, or in which its distribution is uncertain .... 

(3) When the President takes measures incompatible with the expressed or 
implied will of Congress, his power is at its lowest ebb, for then he can 
rely only upon his own constitutional powers minus any constitutional 
powers of Congress over the matter .... 
Id. at 635-638. 

Over the course of our nation's history both Congress and the Courts have 
developed restraining devices to preclude judges from becoming too deeply 
involved in military affairs. For example, Congress specifically exempted military 
courts-martials, commissions, and military authority exercised in the filed in time of 
war or in occupied territory from the judicial review provisions of the 
Administrative Procedure Act. 5 U.S.C. § 701(b)(1)(F)&(G). 

As early as 1890, the Supreme Court recognized: 
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An Army is not a deliberative body. It is the executive arm. Its law is that of 
obedience. No question can be left open as to the right to command in the 
officer, or the duty of obedience in the soldier. Vigor and efficiency on the 
part of the officer and confidence among the soldiers in one another are 
impaired if any question be left open as to their attitude to each other. 

In re Grimley, 137 U.S. 147, 153 (1890). 

In Orloff v. Willoughby, 345 U.S. 83 (1953), the Court noted that, "judges are not 
given the task of running the Army .... [ o] rderly government requires that the 
judiciary be ... scrupulous not to interfere with legitimate Army matters .... Id. at 
93-94. 

The Court In Gilligan v. Morgan, 413 U.S. 1 (1973), the Kent State shooting case, held 
that the supervision of the training, equipping, and use of the National Guard was 
entrusted by the Constitution to the political branches of government and the courts 
should not substitute their judgment for the judgment of the political branches. 

The power of Congress to exercise its authority over military affairs was recognized 
by SCOTUS in Rostker v. Goldberg, 453 U.S. 57 (1981), the case upholding the male
only draft. Rather than attempting to refine the level of scrutiny to be applied to 
claims of gender discrimination in the military, Justice Rehnquist relied upon the 
"broad constitutional power" of congress in military affairs and the relative lack of 
expertise of the judiciary in military affairs. Id. at 65. He noted that deference was 
especially appropriate when Congress exercised its constitutional authority under 
Art. I,§ 8. 

The Court has also acknowledged that federal judges are "ill-equipped to determine 
the impact upon discipline that any particular [judicial] intrusion upon military 
authority might have." Chappel v. Wallace, 462 U.S. 296, 305 (1983) quoting Earl 
Warren, The Bill of Rights and the Military, 37 N.Y.U. L. Rev. 181, 187 (1962). 

In Goldman v. Weinberger, 4 75 U.S. 503 (1986), Captain Goldman, an ordained 
Jewish Rabbi and Air Force psychologist, challenged the Air Force regulation that 
precluded him from wearing a yarmulke while in uniform. The Air Force uniform 
regulations, he asserted, violated his First Amendment free exercise of religion 
rights. He argued that wearing an unobtrusive yarmulke did not present a danger to 
military discipline or esprit de corps and claimed the Air Force's assertion to the 
contrary had no support in actual experience or scientific fact. To support his 
position, he offered expert testimony that accommodating religious practices such 
as his would actually improve morale within the military. In rejecting Captain 
Goldman's First Amendment challenge, the Court first noted that soldiers do not 
shed their constitutional rights when they don the uniform, but that the unique 
nature of military service and the requirement for discipline and obedience 
demands a review by the courts that is "far more deferential than constitutional 
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review of similar laws or regulations designed for civilian society." Id at 507. 
Importantly, the Court noted that even if the military policy is based on professional 
military judgment as opposed to scientific or expert studies, this deferential scope of 
review applies: 

But whether or not expert witnesses may feel that ... exceptions to ... [the 
military policy] are desirable is quite beside the point. The desirability of ... 
regulations in the military is decided by the appropriate military officials, 
and they are under no constitutional mandate to abandon their considered 
professional judgment. 

Id. at 509. 

From the above survey of constitutional allocation of military power and Supreme 
Court opinions dealing with challenges to the exercise of that power by both the 
Executive and Legislative branches several principles emerge: 

(1) The fundamental responsibility for military matters rests with the 
Congress and the President; 

(2) When the President and Congress act in concert the scope of Presidential 
power over military affairs is at is maximum; 

(3) When the President acts in the absence of congressionally granted 
authority, his power is limited to that conferred by his title of 
Commander in Chief; 

( 4) While individual members of the Armed Forces do not give up the 
protections of the Bill of Rights when they enter military service, the 
scope of those rights and the degree to which individual freedom is 
impacted differs between civilian life and military life; 

(5) When called upon to review military policies, courts should give 
deference to the political branches' judgments because the Constitution 
vests that authority in the political branches, not the judiciary, and failure 
by the courts to appreciate that separation of powers principle shows 
disrespect to coordinate branches of government; and 

(6) Professional military judgment is entitled to deference even in light of 
countervailing "expert" opinion and studies. 

In applying the above principles to the current transgender issue, we find the 
following: 

1. In the exercise of its power to raise and support armies and to make the rules 
and regulations governing the land and naval forces, Congress authorized the 
Executive branch to promulgate regulations: "The President may prescribe 
regulations to carry out his functions, powers, and duties under this title." 10 
u.s.c. § 121. 
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2. Pursuant to this delegation of authority from Congress, the President, 
through the Secretary of Defense, has issued DoD Instruction 6130.03, which 
establishes medical standards for accession into the military. 

3. Evidence of surgical procedures to male or female genitalia to affect a sex 
change does not meet accession physical standards under Do DI 6130.03. 

4. Psychosexual conditions, to include transsexualism, are disqualifying. 
5. Late in the Obama administration, DoDI 6130.03 was amended to remove 

transexualism and evidence of surgical procedures to affect a sex change 
from the list of disqualifying conditions if the applicant had been medically 
stable for at least 18 months prior to accession. DTM 16-005, June 30, 2016. 

6. The effective date of this change was 1 July 2017, some six months after the 
Obama administration left office. 

7. The power and authority to make this regulatory change was within 
President Obama's authority under 10 U.S.C. § 121. 

8. The Trump administration's Secretary of Defense, James Mattis, delayed the 
effective date of the change until 1 Jan. 2018. The power and authority to 
delay the effective date was within the discretion of the Executive Branch. 

9. In August 2017, President Trump directed the Secretary of Defense to delay 
the effective date of the proposed changes to Do DI 6130.03 until Secretary 
Mattis had an opportunity to study the issue further and to make 
recommendations to the President as to whether and under what conditions 
service by those with gender dysphoria was appropriate and furthered the 
goal of combat readiness. 

10. The power and authority to delay the effective date of the proposed change 
and to require further consideration was within the President's authority 
under 10 U.S.C. § 121. 

Under Justice Jackson's Youngstown Steel paradigm, both President Obama and 
President Trump were acting within the first tier of Executive power. Both acting 
under the express delegation of power from Congress to issue regulations to govern 
the military forces and Congress had not placed any restrictions, limitations, or 
conditions on the exercise of that power by the Executive in the area of the medical 
qualifications as they pertain to gender dysphoria. The logical conclusion is that if 
one president had the authority to act in this area, then all presidents have the 
authority and power to act in this area and the courts are obligated to review any 
challenge to those decision with deference. This is especially true in this instance 
since President Trump's directive did not establish the policy but merely postponed 
the previous administration's proposed policy change until it could be further 
evaluated. 

In reviewing the policy on the merits, whatever it might be, the courts should also 
apply a scope of review that reflects the constitutional allocation of power over 
military policy to the political branches and take great care not to substitute its 
judgment for that of the constitutionally empowered actors in this sensitive and 
important area of military policy. In other words, the scope of review on the merits 
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must heed the teachings of the Supreme Court's long line of cases dealing with 
judicial intervention in military affairs. 

In the current litigation over the transgender policy, the courts have overstepped 
their bounds in entering a preliminary injunction (PI) that disables the current 
Commander in Chief from exercising his legitimate authority under 10 U.S.C. § 121 
and his power under Art. II,§ 2, of the Constitution in delaying the effective date of 
the previous President's policy decision to change the medical accession standards. 

A preliminary injunction is designed to preserve the status quo while the matter 
proceeds through litigation in order to prevent irreparable harm to the plaintiff. In 
order to secure a preliminary injunction, a plaintiff has the burden to establish: 

1. There is a likelihood of irreparable harm with no adequate remedy at law; 
2. The balance of harm favors the plaintiff; 
3. There is a likelihood of success on the merits of the case; and 
4. The public interest favors the granting of the injunction. 

First, the courts erred in finding irreparable harm. The only harm sustained by the 
plaintiffs in these actions is a delay in the effective date of the proposed changes to 
the medical standards. While a delay may inconvenience the plaintiffs, it is not 
"irreparable." Should the plaintiffs ultimately prevail on the merits the court has the 
power to order "constructive service" credit to make up for the time that they could 
have served had the delay not been imposed. Thus, they have an adequate remedy 
at law and cannot satisfy the first element. 

To hold, as the courts did here, that the delay infringes a constitutional right and, 
thus, is irreparable per se assumes the question rather than analyzing it. The 
ultimate issue in this case is whether the constitution grants those with gender 
dysphoria a right to serve in the military. The Supreme Court, however, has never 
held there is a constitutional right to serve in the military. In a matter of first 
impression to hold that the mere allegation of a novel constitutional right is 
sufficient to meet the first requirement of the PI standard makes the first element of 
a PI a nullity. In this regard, the teaching of Goldman v. Weinberger is particularly 
germane. Captain Goldman claimed the Air Force uniform policy forbidding the 
wearing of a yarmulke while in uniform violated the Free Exercise clause of the First 
Amendment, a specific provision of the Bill of Rights and a policy that in civilian life 
would have to pass strict scrutiny. The Court recognized the unique nature of 
military service and declined to evaluate the policy under the traditional First 
Amendment scrutiny paradigm. Instead, the Court properly recognized the 
constitutional authority and responsibility of the political branches for military 
affairs, as well as the judiciary's lack of expertise in such matters, and deferred to 
the Executive. 
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In the transgender litigation the plaintiffs claim that the Trump administration will 
ultimately promulgate a policy that will exclude them from service based on their 
diagnosed condition of gender dysphoria and that such a policy warrants 
heightened scrutiny because it is discrimination based on "sex." Unlike the specific 
First Amendment claim in Goldman, the Supreme Court has never held that one 
diagnosed with gender dysphoria is a member of a "suspect class" and policy 
decisions in civilian life, much less in the military setting, based on such a diagnosis 
must be subject to strict or heightened scrutiny. For the lower courts here to find 
that plaintiffs allegation raises a constitutional issue to warrant finding irreparable 
harm per se ignores that important element of preliminary injunctions, especially 
when the challenge is to a military policy. 

Second, the balance of harms in this case does not favor the plaintiffs. The only 
harm at this point is a delay in realizing their individual desires to serve in the 
military or to secure the medical treatment to facilitate their desired gender change. 
There is nothing stopping them from pursuing gender transition in the civilian 
world, so the only harm from the delay ordered by President Trump is the delay in 
realizing their individual desires to join the military. Even that harm is speculative. 
There is nothing to guarantee that when the day of induction arrives the applicant 
will be otherwise qualified. There is no guarantee that the applicant will 
successfully complete training. In short, the harm experienced by the plaintiffs in 
these cases is that the government policy communicates to them and society that 
they are not qualified to serve and it "stigmatizes" them. It does not deny them an 
education. It does not deny them the opportunity to seek gainful employment 
outside the military. It does not prevent them from establishing meaningful 
professional and personal relationships with others. In just frustrates their 
immediate desire to join. 

From the government's perspective, however, the harm is far more significant. To 
implement the change as ordered by the courts the government will expend time, 
effort, money, and other resources and access into the military individuals whose 
medical conditions predict some periods of medical non-deployability and will 
require other soldiers to sacrifice privacy in the close living quarters typically found 
in the military setting. The unique, varied, and often austere conditions of military 
living mean that the entire unit, not just the individual transgendered soldier, will 
have to adapt to a socially and medically complex condition. All of that will reduce 
the time and attention that can be paid to preparing for and fighting our nation's 
wars. A delay to give the current administration time to consider the matter further 
and to sort through the implications of this novel and complex condition and its 
impact on national defense is reasonable and consistent with orderly government. 

Third, the likelihood of success on the merits is not nearly as clear as the plaintiffs 
and the courts have said. In looking at the Supreme Court cases dealing with the 
political branches authority to establish military policy we find an unbroken line of 
authority that gives considerable deference to the political branches in this 
important area. To assert that gender dysphoria is a "quasi suspect class" that 
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demands heightened scrutiny and requires the government to justify its medical 
qualification standards with scientific and expert evidence to convince a judge of its 
appropriateness ignores both the teachings of the Supreme Court and the 
complexity of introducing the condition of gender dysphoria into the unique setting 
of the military. Goldman clearly held that professional military judgment, something 
the current Commander in Chief has tasked the Secretary of Defense to study 
prevails over the opinion of experts and activists. Goldman at 509. Additionally, 
there is the issue of the courts' jurisdiction to consider the underlying issue at this 
stage. The Trump Administration has not formulated its final policy and the impact 
of that unknown policy on these plaintiffs is not ripe for judicial consideration. The 
lower courts' assumption that the ultimate policy will disqualify the plaintiffs from 
military service does not change the fact that the Constitution vests that policy 
choice in the political branches and whatever the final policy it will still be entitled 
to a deferential standard of review and not "heightened scrutiny" as the courts here 
have found. 

Finally, the public interest here has to be the interest in operating within the 
established constitutional framework of separation of powers and recognizing the 
appropriate roles of the three coordinate branches of government in establishing 
military policy. If the public interest is to merely give effect to the individual desires 
of the plaintiffs to serve and to send a message that discrimination on the basis of a 
medical condition is inappropriate, then we have sacrificed the important on the 
altar of political correctness. While the appropriateness of service by those with 
gender dysphoria is the specific topic of debate, the more important issue is who 
gets to resolve that question and what role in our system of government do the 
courts play. The PI issued in these cases assumes that the government's interest in 
preserving the power, authority, and prerogatives of the political branches is not as 
important as facilitating the desires of individual plaintiffs who wish to serve. The 
elevation of individual preferences over the constitutional allocation of authority for 
military policy is not in the public interest. And, ironically, it is inimical to military 
service, the very result the plaintiffs seek. 

It is important to note, that these judicial orders actually require the current 
administration to change enlistment medical standards and eliminate from the 
disqualifying list conditions that have been present and uncontroversial for as long 
as we've had an Army. The Obama-ordered changes in enlistment standards did not 
take effect while President Obama was the Commander in Chief. Rather, those 
enlistment standards were ordered to take effect after a new President assumed the 
duties, obligations, and responsibilities of the Commander in Chief. To hold, as the 
courts have done here, that a previous Commander in Chief can dictate to a 
subsequent Commander in Chief what military enlistment policies should be and 
preclude the subsequent Commander in Chief from exercising his constitutional 
responsibility as he sees fit ignores the structure of our government and elevates 
the policy preferences of individual presidents over the constitutional allocation of 
power and responsibility for military affairs to the Executive Branch and to the 
office of the President. Federal courts should be reluctant to substitute their 
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judgment as to what the policy should be without even giving the incumbent 
President the opportunity to exercise his constitutional authority in this sensitive 
area. 

Because these injunctions actually impose a new policy on the military and do not 
merely preserve the status quo, they will control military accession standards until 
the litigation is finally resolved. In other words, as long as the Pis are in place the 
President and the Secretary of Defense are powerless to implement a new policy 
that differs in any material respect from the one ordered by the courts. The upshot 
is that the Obama policy will remain in effect for the next several years as the cases 
work their way through the courts and those with gender dysphoria are accessed 
into the force. The military will be the laboratory for social experimentation as it 
deals with the medical, social, and psychological issues surrounding gender 
dysphoria and transsexualism. While some may argue that the military is equipped 
and capable to deal with these issues and can provide useful data and experience for 
the rest of society in this complex area, the mission of the military is national 
defense, not advancing scientific knowledge of human sexuality. The only way to 
avoid this scenario is to seek SCOTUS review of the Pis immediately. 

Should SCOTUS stay the Pis, the Administration would be free to develop and 
implement whatever policies that professional military judgment finds appropriate. 
While plaintiffs will no doubt challenge those policies in court, the action by SCOTUS 
in staying the Pis will send an important message to lower courts not to exceed the 
proper scope of their Art. III powers when reviewing military policy decisions the 
Constitution vests in the political branches. 

Should SCOTUS deny review or affirm the Pis, the Administration will be no worse 
off than they are operating under the Pis without seeking SCOTUS review. As noted 
above, the Pis require the Administration to implement and obey the policy 
preferences of a previous administration until the cases are ultimately resolved. 
This may take several years. During that time the military will have to spend time, 
effort, resources, and energy incorporating a complex psychological and medical 
condition into the unique environment of the military. Not only will the military 
have to figure out as they go along how the individual transgendered soldier should 
be accommodated, treated, and cared for, but they must also deal with the privacy 
concerns of other soldiers in the close quarters of military living. But most 
importantly, the military must adapt to any potential impact on combat 
effectiveness caused by non-deployability of trans gendered soldiers who are 
adjusting to their new identities and the complications of medical and/or surgical 
treatment. To some degree, the military has already assumed that burden by 
adopting a policy that currently serving transgendered troops can continue to serve 
and receive necessary medical care. While no litigant wants to receive an adverse 
ruling from SCOTUS, in this case if there is going to be an adverse SCOTUS decision it 
would seem better to know it sooner rather than later. In my opinion, the reasons 
to seek SCOTUS review and the likelihood that SCOTUS will follow its own precedent 
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in reviewing military policy decisions outweigh the potential downside of an 
adverse ruling. 

We are, however, where we are and absent a willful refusal to comply with court 
orders the Trump administration must access into service those individuals with 
gender dysphoria who have been stable in their transition process for at least 18 
months.1 In anticipation of this event, DoD has issued numerous instructions to 
MEPS personnel in how to process trans gender applicants. They even have a rule 
on what sort of underwear a gender-transitioning applicant for military service 
must wear. What they have not done, to this point, is think about what happens 
down the road when the litigation is finally resolved. If the Trump administration 
loses the case and the Supreme Court either affirms the lower court holdings or 
refuses to hear the case, the issue is, for all practical purposes, settled; transgender 
personnel can serve under the terms of the Obama policy. But what if the Trump 
administration prevails? What if the Supreme Court upholds the power of the 
current President to review and reject or refine the policies of a previous President? 
What happens to those individuals who were enlisted under the court-imposed 
policy but are no longer qualified under a policy promulgated by the current 
Commander in Chief? 

A standard clause in military enlistment contracts notifies the applicant that many 
laws and regulations impact military service and that changes to those laws or 
regulations may change the applicant's status. Courts have routinely held that 
enlistees have no right to rescind their enlistment contract if they do not agree with 
the subsequent changes to laws or regulations. In this regard, the courts have 
interpreted enlistment contracts using general principles of contract law. Thus, 
under the contracts as they exist now a trans gender applicant who was enlisted 
under the court-ordered policy could find himself no longer qualified for service if 
the government prevails in the litigation and reinstates the long-standing 
disqualification for gender dysphoria. 

While the military could rely upon that general clause in enlistment contracts to 
subsequently determine whether a given soldier is still qualified to serve, fairness to 
the person seeking to enlist pursuant to the court order, the sensitive nature of the 
medical issue itself, the unprecedented order of the courts depriving the sitting 
Commander in Chief from maintaining the historical status quo until he has the 
chance to fully study the matter, and the need to preserve the prerogatives of the 
political branches to make military policy, neither the government nor the enlistee 
should rely on the vague "law and regulations may change" clause of current 
contracts. Rather, the government should inform the applicant of the uncertain 

1 The status of currently serving transgendered servicemembers is not impacted by President 
Trump's directive to delay the implementation of the new accession standards. The President's 
memo to the Secretary of Defense specifically stated that no action should be taken against those 
with gender dysphoria who are currently servicing pending the formal promulgation of a policy 
based on the DoD study of the issue. 
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nature of his or her continued service should the government prevail in the 
litigation. Putting the applicant on notice of the uncertain status of his or her 
qualification to serve is fair to the applicant and clearly communicates that the 
government is complying with the courts' orders but is also contesting the issue and 
subsequent events may change the applicant's status. This specific notice allows the 
applicant to consider whether he or she wishes to enter the service under those 
conditions and risk an abrupt release should the government prevail and duly 
promulgated enlistment standards disqualify him or her from service. If the 
plaintiffs prevail in the litigation, the enlistment standards are set and the applicant 
will continue to serve under the other terms of the contract. 

In summary, an explanation in the enlistment contract of the unusual and uncertain 
conditions under which the applicant is entering the service is fair, provides the 
applicant with information upon which to make an informed opinion as to whether 
to enlist, and clearly communicates the government's position that the Executive 
Branch, not the Judicial Branch, is responsible for determining enlistment 
qualifications and standards without defying a court order. It also precludes an 
applicant, should the government prevail in the litigation, from making the claim 
that he or she enlisted in good faith in reliance on assurances that stable gender 
dysphoria was not a disqualification, served honorably, and, therefore, should not 
be released from active duty and have his or her career cut short due to a 
subsequent change in medical standards. A suggested Annex to accession 
documents that would accomplish the above is attached to this memo. 

As I mentioned during our phone conversation, I am not a psychiatrist, psychologist, 
or medical doctor and have no expertise in diagnosing and treating gender 
dysphoria. I have, however, read some of the medical literature on the subject. In 
my work with expert medical testimony in federal trials I have some ability to 
understand the technical medical literature. One thing that seems pretty constant 
across the published articles is the complexity of gender dysphoria and the almost 
universal recognition that further studies are needed to develop a better 
understanding of the condition, its etiology, and treatment. In other words, while 
medical research in this area has advanced in recent years, we still don't know what 
we don't know. 

What is also recognized almost universally in the published literature is the 
relatively high rates of depression, suicide, and other adjustment disorders present 
in this population. Some researchers think this is explained by the discrimination, 
rejection, and other adverse responses the transgendered experience in society at 
large. Whether the societal response to the trans gendered is the cause of the 
relatively high rates of depression and suicide or is merely a correlation should not 
determine military policy. If medical researchers are still trying to find the answers 
to this admittedly complex problem, if "experts" are still searching for answers, why 
should the Infantry lieutenant at Ft. Bragg be saddled with the responsibility of 
integrating this complex medical-social issue into the platoon he's preparing to 
deploy to a war zone? Once medical research has found the answers and once 
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society has formulated its response, then the integration of trans gendered soldiers 
into the military will be inconsequential. Until then, however, our military should 
be focused on the national defense mission and not the complex question of 
transgenderism and American society. 

12 

D0D00087551 USDOE00285200 

Case 2:20-mc-00010-RAJ-RJK   Document 32-2   Filed 06/19/20   Page 19 of 25 PageID# 1676

SA.018

Case: 20-72793, 10/07/2020, ID: 11851628, DktEntry: 16-2, Page 22 of 113
(67 of 158)



Confidential 

Annex A to Enlistment/Reenlistment Document Armed Forces of the United States 
(DoD Form 4) dated ____ pertaining to the Enlistment/Reenlistment of 

1. I understand that service in the Armed Forces by trans gendered personnel or 
those going through a gender transition is currently subject to litigation in 
the Federal Courts. 

2. I understand that Federal Courts have issued a nation-wide preliminary 
injunction establishing the following policy for military service by those with 
a diagnosis of gender dysphoria, with a history of medical treatment 
associated with gender transition, and/or a history of sex reassignment or 
genital reconstruction surgery: 

(1) A history of gender dysphoria is disqualifying, unless, as certified by a 
licensed medical provider, the applicant has been stable without clinically 
significant distress or impairment in social, occupational, or other important areas 
of functioning for 18 months; 
(2) A history of medical treatment associated with gender transition is 
disqualifying, unless, as certified by a licensed medical provider: (a) the applicant 
has completed all medical treatment associated with the applicant's gender 
transition; and (b) the applicant has been stable in the preferred gender for 18 
months; and ( c) If the applicant is presently receiving cross-sex hormone therapy 
post-gender transition, the individual has been stable on such hormones for 18 
months; 
(3) A history of sex reassignment or genital reconstruction surgery is 
disqualifying, unless, as certified by a licensed medical provider: (a) a period of 
18 months has elapsed since the date of the most recent of any such surgery; and 
(b) no functional limitations or complications persist, nor is any additional surgery 
required. 

3. I understand that the government is challenging the Federal Court orders 
establishing the above policy regarding service by transgendered personnel or 
those whose gender identity is other than their biologically determined sex at 
birth. 

4. I understand that my eligibility to serve and my application for 
enlistment/reenlistment/accession is being processed solely due to the preliminary 
injunctions issued by the Federal Courts. 

5. I further understand that if the government prevails in the pending lawsuits the 
policy of service by transgendered personnel may change and new regulations and 
conditions on service by transgendered personnel may be promulgated. 

6. I understand that depending upon the outcome of the litigation my eligibility and 
qualification to serve may be subject to new policies and standards duly 
promulgated by appropriate officials in the Department of Defense. 

7. I understand that should the government prevail in the litigation and if duly 
promulgated regulations and policies disqualify me for service, my 
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enlistment/reenlistment/accession into the Armed Services will be voided, I will 
be immediately released from active duty and/or reserve status, as appropriate, 
and my eligibility for further or continued service, should I so apply, will be 
determined under regulations duly promulgated by appropriate authority. 

8. With full knowledge that my accession into the Armed Services is conditioned 
upon the outcome of pending litigation and that I will be released from active duty 
and/or reserve status should the government prevail in the litigation and my 
eligibility for further service determined under regulations duly promulgated by 
appropriate authority, I still desire to enlist/reenlist in accordance with the other 
terms and conditions of this enlistment/reenlistment contract. 

Signature Date 

Witness Date 
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