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 I, Andrew E. Carmichael, swear under penalty of perjury under the laws of the United 

States to the following: 

1.  I am a Senior Trial Counsel at the United States Department of Justice and 

counsel of record for Defendants in this action.  I submit this declaration in support of 

Defendants’ Second Notice of Compliance Regarding ECF No. 569. 

2.  Attached to this declaration as Exhibit A is a true and correct copy of the 

declaration of Platte B. Moring, III, Department of Defense Deputy General Counsel (Legal 

Counsel).  Exhibit A formally asserts the deliberative process privilege over 347 documents on 

behalf of the Department of Defense.  

 3. Attached to this declaration as Exhibit B is a true and correct copy of the 

declaration of Rear Admiral Brendan C. McPherson, U.S. Coast Guard, Military Advisor to the 

Acting Secretary of Homeland Security.  Exhibit B formally asserts the deliberative process 

privilege over 27 documents on behalf of the Department of Homeland Security. 

3.  Attached to this declaration as Exhibit C is a true and correct copy of the 

declaration of Colonel Jacqueline Emanuel, U.S. Army, Chief of the Litigation Division, 

Army Legal Services Agency.  Exhibit C formally asserts the deliberative process privilege 

over 21 documents on behalf of the Department of the Army.  

4. Attached to this declaration as Exhibit D is a true and correct copy of the 

declaration of Lieutenant Colonel Jacqueline M. Stingl, U.S. Air Force, Chief General 

Litigation Division, Air Force Legal Operations Agency.  Exhibit D formally asserts the 

deliberative process privilege over 10 documents on behalf of the Department of the Air Force.  

5. Attached to this declaration as Exhibit E is a true and correct copy of the 

declaration of Brian Judge, Chief of the Office of Claims and Litigation, Office of the Judge 

Advocate General of the Coast Guard.  Exhibit E formally asserts the deliberative process 

privilege over 4 documents on behalf of the Coast Guard.  
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 6. Attorneys of record in this litigation have reviewed Exhibits A-E and the 409 

documents over which the Department of Defense, the Department of Homeland Security, the 

Department of the Army, the Department of the Air Force, and the Coast Guard formally assert 

the deliberative process privilege, which are being submitted for in camera review.   

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is 

true and correct. 

 
 EXECUTED this 4th day of September, 2020.    

       /s/ Andrew E. Carmichael 

       ANDREW E. CARMICHAEL 

       Senior Trial Counsel  

       United States Department of Justice 

       Civil Division, Federal Programs Branch 

       1100 L Street, N.W. 

       Washington, DC 20530 

       Telephone: (202) 514-3346 

       Email: andrew.e.carmichael@usdoj.gov 

 

Counsel for Defendants 
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UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

RYAN KARNOSKI, et al., 
 

Plaintiffs, 

 

v. 

 

DONALD J. TRUMP, et al., 
 

Defendants. 

 

 

The Honorable Marsha J. Pechman 

 

Case No. 2:17-cv-01297-MJP 

 

 

 

 

 

DECLARATION OF REAR ADMIRAL BRENDAN C. MCPHERSON 

 

I, Brendan C. McPherson, hereby state and declare as follows: 

 

1. I am a Rear Admiral (RDML) in the U.S. Coast Guard currently assigned 

as the Military Advisor to the Acting Secretary of Homeland Security. I have been in this 

position since July 2019.  As a part of my duties, I represent the Secretary of Homeland 

Security and serve as an advisor regarding military issues, major policies, and homeland 

security initiatives within the Secretary’s responsibility.  In the exercise of my official 

duties, I have been made aware of this lawsuit involving the Department of Defense 

(“DoD”) Policy on Military Service by Transgender Persons and Persons with Gender 

Dysphoria (the “DoD Policy”) and am familiar with the government’s efforts to defend 

the DoD Policy. 

2. I make this declaration in my official capacity as the Military Advisor and 

based upon my personal knowledge and upon information that has been provided to me 

Case 2:17-cv-01297-MJP   Document 598-2   Filed 09/04/20   Page 2 of 9



2 

 

 

 

in the course of my official duties. I submit this declaration in response to the Court’s 

August 24, 2020 Order directing the government to provide documents to the court for in 

camera review.   

MATERIALS SUBJECT TO THE DELIBERATIVE PROCESS PRIVILEGE 

3. The Court directed DHS to submit for in camera review certain documents from 

January and February 2018 that the government has withheld from production pursuant to the 

deliberative process privilege.  Based on my review of the relevant documents, I have determined 

that the documents submitted with this Declaration were created as part of DHS’s and the 

executive branch’s decision-making process and reflect the deliberative process undertaken by 

DHS and executive branch personnel in developing and implementing the DoD Policy.  DHS 

accordingly asserts the deliberative process privilege over each of the documents discussed in this 

declaration. 

A. Documents Protected by the Deliberative Process Privilege 

4. Of the documents submitted for in camera review, the first group of documents 

includes four documents containing an email chain between DHS and U.S. Coast Guard 

leadership regarding circulation of the DoD Transgender Report to DHS leadership.  Those 

documents are DHS00000114, DHS00000115, DHS00000116, and DHS00002028.  Within these 

documents, the second paragraph of the email from Eric Jones to Chad Wolf, dated February 21, 

2018, 6:45:26 PM, provides impressions of a draft report regarding military service of transgender 

persons and conveys suggested changes from Admiral Charles D. Michel, Vice Commandant of 

the U.S. Coast Guard.  That portion of this document, which DHS will produce redacted to 
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Plaintiffs, is pre-decisional.  It was created before the DoD Policy was finalized.  It is also 

deliberative, as it reflects impressions and suggestions among DHS and Coast Guard Officials 

regarding development of the DoD Policy. 

5. A second group of documents, DHS00002481, DHS00002482, DHS00002483, 

DHS00002484, DHS00002485, DHS00002486, DHS00002487, DHS00002488, and 

DHS00002489,  includes an email chain between Claire Grady, DHS Under Secretary for 

Management, and Stephanie Barna, Acting Assistant Secretary of Defense, Manpower and 

Reserve Affairs.  These email chains discuss the logistics of coordinating DHS and DoD positions, 

but also convey preliminary opinions or impressions concerning how the DoD Policy is 

developing.  DHS will produce the emails to Plaintiffs with certain portions redacted, including: 

(1) February 13, 2018 2:09:32 AM email from Stephanie Barna to Claire Grady, first paragraph, 

second half of last sentence; (2) Friday, February 2, 2018 8:05 AM email from Claire Grady to 

Stephanie Barna, the third sentence of the second paragraph and the entirety of the third 

paragraph; and (3) Thursday, February 1, 2018 8:07 PM email from Stephanie Barna to Claire 

Grady, the third full paragraph.  These portions are pre-decisional, exchanged before the DoD 

Policy was finalized, and are also deliberative, reflecting impressions and suggestions among DHS 

and DoD Officials regarding development of the policy. 

6. Another group of documents,  DHS00000135, DHS00000136, DHS00002530, and 

DHS00002531, concern an email chain between Deputy Secretary of Homeland Security Elaine 

C. Duke and Military Advisor to the Secretary, Rear Admiral Eric C. Jones, U.S. Coast Guard.   

These emails contain opinions or impressions concerning a draft DoD Transgender Report.  DHS 
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will produce the emails to Plaintiffs with redactions to the message text of the February 18, 2018 

5:40:34 PM email from Deputy Secretary Duke to RDML Jones and the February 18, 2018 6:57 

PM email from RDML Jones to Deputy Secretary Duke.  These portions are pre-decisional, 

exchanged before the DoD Policy was finalized.  They are also deliberative, reflecting 

impressions of DHS officials concerning the direction of the new policy under development. 

7. Document  DHS00002038 is an email chain that includes: (1) a Wednesday, 

February 14, 2018 10:48:35 AM email from Scott Shuchart to Cameron Quinn; (2) a Tuesday, 

February 13, 2018 4:23 PM email from Montrece Rolling, CRCL Exec Sec to Veronica Venture, 

Jennifer Sultan and Dana Salvano-Dunn; and (3) a Tuesday, February 13, 2018 1:40 PM from 

Brennan Pritchard to CRCL Exec Sec. a Wednesday, February 14, 2018 10:48:35 AM email from 

Scott Shuchart to Cameron Quinn, DHS Officer for Civil Rights and Civil Liberties, discussing an 

assignment to respond to Congressional correspondence concerning transgender discrimination.  

These emails contain pre-decisional, deliberative suggestions and recommendations regarding 

how to respond to the Congressional correspondence.  DHS will produce this document to 

Plaintiffs with redactions of the message text of the three email messages identified above.   

8. The next category of documents includes internal DHS briefing materials regarding 

military service by transgender persons.  Documents DHS00000192, DHS00002493, 

DHS00002494, DHS00002053 and DHS00002054 are copies of a briefing memorandum and 

White Paper for Deputy Secretary Duke, prepared by U.S. Coast Guard officials, describing the 

then-current status of and proposed changes to DoD’s policy regarding military service by 

transgender persons and providing recommendations regarding the policy.  These documents are 

Case 2:17-cv-01297-MJP   Document 598-2   Filed 09/04/20   Page 5 of 9



5 

 

 

 

pre-decisional, as they pre-date the Secretary of Defense's ultimate decision on the DoD Policy 

and the Secretary of Homeland Security’s concurrence.  They are also deliberative, as they show 

the mental impressions and thoughts of executive branch officials regarding the proposed new 

policy. 

9. Documents DHS00000128, DHS00000141 and DHS00002532 consist of an email 

chain that includes a February 20, 2018 email from Military Advisor Eric Jones to DHS officials 

Chad Wolf and Elizabeth Neumann (DHS0000128 only) and a February 16, 2018 email from 

Admiral Michel, Vice Commandant, U.S. Coast Guard, to Deputy Secretary of Homeland 

Security Elaine Duke describing DoD’s Transgender Report and recommended policy changes, 

and describing opinions of executive branch officials regarding the proposed recommendations.  

This document is pre-decisional, as it pre-dates the Secretary of Defense's ultimate decision on the 

DoD Policy.  It is also deliberative.  It shows the mental impressions and thoughts of senior 

executive branch officials regarding the proposed new policy.  Document DHS00000128 also 

contains attorney-client privileged information that has been redacted. 

10. Finally, Document DHS00000087 is an email chain that reflects pre-decisional 

discussions regarding public affairs strategies for responding to media.  Talking points and 

proposed responses to press are developed by DHS staff for public affairs officials and other 

senior leaders to arm these officials with correct facts and policy positions so that DHS is speaking 

with one voice to its components, other parts of the U.S. Government, and the public. Document 

DHS00000087 includes a February 22, 2018 4:30 PM email message from former Assistant 

Secretary for Public Affairs Jonathan Hoffman to other DHS officials requesting information 
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regarding DHS’s position concerning development of DoD’s policy regarding military service of 

transgender persons and persons with or having a history of gender dysphoria, and a February 22, 

2018 4:55:47 PM response from his subordinate, Katie Waldman, with impressions concerning the 

status of DHS consultation with DoD regarding the policy and proposed responses to media.  

Document DHS000000087 will be produced to plaintiffs with these portions of the email chain 

redacted.  These portions are pre-decisional, as they precede DHS’s decision about how to respond 

to the media. These documents are also deliberative, as they contain questions and 

recommendations from senior policy makers concerning possible responses to media. 

B. The Chilling Effect of Compelled Release 

11. Release of DHS information protected by the deliberative process privilege in this 

case would have a substantial and immediate chilling effect on policy deliberation and 

development within DHS writ large.  The DHS decision-making apparatus relies on open and 

candid conversations among leadership, advisors, and employees to advise and inform policy 

makers on various courses of action for any decision.  Matters of homeland security and national 

security frequently present multiple courses of action that require careful and delicate balancing of 

equities and priorities against the need to serve national interests, and DHS encourages open and 

candid discussions about the merits of such actions.   Opinions identifying risks or areas of 

concern are critical to the integrity and viability of the military decision-making process. 

12. The high operational tempo with which many of DHS’s activities are conducted 

mean that deliberative and pre-decisional conversations frequently occur via email. 

13. Leaders across DHS routinely solicit feedback, thoughts, and opinions on highly 
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sensitive topics, including those with homeland-security and national-security implications, using 

email so that those who need to review and weigh-in on a decision can do so in real time. 

14. The forced release of these types of delicate and candid communications would 

directly and immediately impair open and frank conversations at both the operational and strategic 

levels.  If DHS personnel knew that their thoughts, impressions, and opinions, including those 

reflected in draft documents, whether related to the DoD Policy or otherwise, would be open to 

scrutiny, they may hesitate to provide their genuine positions on potential courses of action, not 

only as to the decisions at issue in this litigation, but regarding any politically sensitive decision 

that DHS faces in the future, for fear that these discussions could be revealed to wider audiences. 

The lack of essential input would degrade DHS's decision-making process and could expose the 

nation to greater overall risk. 

15. These risks are heightened with respect to the documents discussed in this 

declaration. These documents involve discussions among the most senior levels of leadership of 

DHS including, for example, the Deputy Secretary of Homeland Security Secretary and the Vice 

Commandant of the U.S. Coast Guard. The potential consequences for homeland security and 

national security of chilling the decision-making process at that level are significant and would 

affect not only communications among officials and employees within DHS, but also 

communications between DHS and DoD.  If pre-decisional deliberative communications between 

DoD and DHS are released, DHS officials would also be less likely to provide their candid 

feedback to DoD.  There is a real danger that officials would instead either significantly suppress 

the intensity of their opinions or objections (which could be misinterpreted by decision-making 
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authorities as an indication of only minor resistance) or fail to raise their concerns at all.  Such a 

result would greatly diminish the quality of decision-making of the government to the detriment of 

the general public. 

 

 

In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the 

foregoing is true and correct.  Executed this 3rd day of September, 2020. 

 

 

 

      ___________________________ 

      Brendan C. McPherson 

      Rear Admiral, U.S. Coast Guard 

      Military Advisor to the  

Acting Secretary of Homeland Security 

BRENDAN C 
MCPHERSON

Digitally signed by BRENDAN C 
MCPHERSON 
Date: 2020.09.03 18:46:03 -04'00'
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The Honorable Marsha J. Pechman 

 

 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 
 

RYAN KARNOSKI, et al.,    ) 

        )  

     Plaintiffs,  ) 

 v.       ) No. 2:17-cv-1297-MJP 

        )   

DONALD J. TRUMP, et al.,   )   

        ) 

     Defendants.  ) 

__________________________________________) 

 

 

DECLARATION OF LIEUTENANT COLONEL JACQUELINE M. STINGL 

 

I, Jacqueline M. Stingl, hereby state and declare as follows:  

1. I am a Lieutenant Colonel (and Colonel-select) in the United States Air Force currently 

assigned as the Chief, General Litigation Division, Air Force Legal Operations Agency.  I have 

been in this position since August 2020.  As a part of my duties, I am responsible for providing 

oversight for litigation concerning the Department of the Air Force in certain areas of practice, to 

include the matters in the above-titled case.  

2. I make this declaration in my official capacity as the Chief of the General Litigation 

Division and based upon my personal knowledge and upon information that has been provided to 

me in the course of my official duties.   

3. I submit this declaration in response to the Court’s Order Re: August 24, 2020 Status 

Conference (Dkt. 569).  In particular, on behalf of the Air Force, I am asserting the deliberative 

process privilege over ten documents, discussed below, and addressing the basis for withholding 

these document solely pursuant to the deliberative process privilege.  
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4. AF_00035762_AF2:  

a. AF_00035762_AF2 is an email exchange, taking place from February 22, 2018 

through February 24, 2018, between then-Under Secretary of the Air Force Matthew P. Donovan 

and, then-Chief of Staff of the Air Force, General David L. Goldfein. The February 22, 2018 

email message from Under Secretary Donovan recounts in significant detail the discussion 

between the various military departments and other Department of Defense (DoD) organizations 

at the Secretary of Defense Staff Meeting that same day. The meeting was noted as hosted by 

then-Deputy Secretary of Defense Patrick M. Shanahan. The February 22, 2018 email also 

separately raised some grievances about an Air Force officer’s professional conduct.  

b. In the February 22, 2018 email, the topic of military service by transgender 

individuals was only raised in discussion by one out of ten of the organizations participating in 

the meeting, as summarized in two bullet points of the email under the heading “P&R.” That 

portion will be released. 

c. The February 22, 2018 email contains the thoughts, deliberations, and intended 

actions of the senior leaders on a variety of issues and projects then underway at those various 

DoD organizations.  Production of AF_00035762_AF2 to the plaintiffs would reveal pre-

decisional intentions, impressions, analysis, and recommendations on numerous potential DoD 

actions irrelevant to any policy concerning military service by transgender individuals.  

d. Across the two emails, the discussion concerning the Air Force officer contains 

personal impressions and descriptions of the officer’s behavior. The emails identify the officer 

by his name and unique high-profile duty position. In his February 24, 2018 reply as part of this 

email thread, General Goldfein asked questions regarding that officer in explicit contemplation 

of personnel action. 
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e. The only factual material within AF_00035762_AF2 releasable to plaintiffs is as 

follows: 

(1) Secretary Shanahan hosted. 

(2) [Research and Engineering (R&E)]: Mike Griffin's first meeting. 

(3) [Personnel and Readiness (P&R)]:  

 Transgender; the DoD is operating in compliance with four 

separate court orders.  There have been no changes effected since the July 

2016 policy change.   

 [Secretary of Defense (SD)] will transmit his recommendations on 

transgender service to POTUS this week.  At that time the WH will have 

the lead on policy rollout, media engagements, etc. 

(4) SD [Chief of Staff (CoS)]:  

 Sally Donnelly will depart in early March.  Was always the plan 

for her to depart after about a year. 

 SD will return to the building next Tuesday morning, 27 Feb (Mr. 

Shelton, deputy SAF/AA, will take the Tuesday SD meeting for us) 

f. The remainder of AF_00035762_AF2 is protected by deliberative process 

privilege, as discussed in Paragraph 7, below. 

5. AF_00038441 and AF_00038516:  

a. AF_00038441 and AF_00038516 are identical copies of an email thread on 

January 31, 2018 among four colonels in the Air Force Surgeon General reporting chain. The 

first email requests information about proposed medical policies for transgender service 

members. The next email asks further questions about that same topic. The final email in the 
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chain explains a proposed medical policy for transgender service members from the DoD 

Medical Personnel Executive Steering Committee (MEDPERS) which, as stated in the email, has 

not been published or approved.  The discussion in the email chain is predecisional to the 

development of a final medical policy. The questions and answers reflect deliberations from Air 

Force colonels regarding the contents of that policy and reveal deliberations from other 

discussions those individuals participated in. 

b. AF_00038441 and AF_00038516 are protected by deliberative process privilege 

in its entirety, as discussed in Paragraph 7, below. 

6. AF_00038018_AF2, AF_00038020_AF2, AF_00038439, Army_10024452, 

Army_10024592, Army_10039588, and DoD00143145:   

a. AF_00038020_AF2, AF_00038439, Army_10024452, Army_10024592, and 

Army_10039588 are drafts of a DoD policy memorandum for signature by then-Under Secretary 

of Defense for Personnel and Readiness Robert L. Wilkie Jr., with tracked changes and 

comments by Air Force personnel on January 26, 2018.. Army_10024452, Army_10024592 

contain the inputs of then-Under Secretary Donovan. AF_00038020_AF2 and Army_10039588 

contain the inputs of Ms. Martha Soper, Assistant Deputy of Health Policy. AF_00038439 

contains the inputs of Senior Master Sergeant Tanya P. Tennyson, Manager of Medical 

Operations Division, Defense Health Headquarters.  These drafts are predecisional to a final 

DoD policy memorandum and the drafts reflect the deliberations of Air Force personnel as to the 

contents of the memorandum rather than a final position of DoD or the Air Force. 

b. AF_00038018_AF2 and DoD00143145 are emails internal to the Air Force, from 

January 26, 2018 to January 29, 2018, which circulate as an attachment one of the marked-up 

drafts referenced in the previous paragraph. The body of the emails explain various individuals’ 
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assessment, advice, and justifications for changes on the draft policy memo.  These emails are 

predecisional to a final DoD policy memorandum and the drafts reflect the deliberations of Air 

Force personnel as to the contents of the memorandum rather than a final position of DoD or the 

Air Force. 

c. The following is the sole excerpt of factual material within DoD00143145 that is 

releasable to plaintiffs: “I just looked on MAX.GOV, there's nothing there regarding any meeting 

for tomorrow.” 

d. The remainder of DoD00143145 and all remaining documents are protected by 

deliberative process privilege in their entirety, as discussed in Paragraph 7, below. 

7. Direct Harm to the Air Force from Compelled Release:  

a. The release of Air Force deliberative process privileged information would 

hamper policy deliberation and development within the Department of the Air Force. Leaders 

within the Department require open, candid, and timely discussion on the merits of its actions 

and decisions. Email communication is a necessity given the geographically dispersed nature of 

Air Force activities and the high operations tempo with which the Department makes its 

multitude of decisions. The abovementioned documents, in particular, demonstrate that sensitive 

and complex topics are discussed and decided by email.  

b. Compelled release of these documents would chill the frank and independent 

discussion required to carry out the Air Force decision-making process. If Air Force personnel 

became aware their thoughts, impressions, tentative opinions, and advice were open to external 

scrutiny, they may hesitate and be deterred from offering honest feedback when their opinions 

are solicited by either the Air Force or the Department of Defense. They may also shrink the size 

of the cohort to which they disseminate proposed policy for feedback. The risks increase with 
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any politically sensitive or difficult topic area, such as transgender military service policy. The 

risks are also severe with discussion of employee grievances and adverse personnel actions, 

where timely full description of misconduct and weighing of personal impressions are paramount 

for taking swift appropriate action. 

c. In short, disclosure of the documents discussed herein cause a direct harm to the 

Air Force’s capacity to successfully conduct its affairs, address personnel grievances, enforce 

standards of duty performance, respond to the Department of Defense’s request for comments on 

draft DoD policies, and enact policy in service of the national defense. 

 Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and 

correct. Executed this 2nd day of September 2020. 

 

 

  

JACQUELINE M. STINGL, Lt Col, USAF 

Chief, General Litigation Division 

 

STINGL.JACQUELINE
.MARIE.1256322818

Digitally signed by 
STINGL.JACQUELINE.MARIE.1256
322818 
Date: 2020.09.02 18:29:25 -04'00'
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