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Introduction

Plaintiffs are four high school female student-athletes who allege—with
extensive and detailed supporting factual allegations—that as a result of a policy of
the Connecticut Interscholastic Athletics Conference (“CIAC”) and its member
schools, they have actually and identifiably been denied athletic opportunities and
experiences equal to those enjoyed by boys, in violation of Title IX. The United
States Department of Education Office for Civil Rights has, after an independent
investigation, formally found that the Defendants in this action have indeed
violated Title IX as alleged in the Complaint, and have indeed deprived each of the
Plaintiffs of rights protected by Title IX. Yet Defendants refuse to change the
challenged policy.

Instead, Defendants have filed a blunderbuss motion to dismiss, arguing
variously that Plaintiffs have no standing to seek redress, that the claims are moot,
that Title IX’s requirement of “equality” is satisfied by something materially less
than equality, and that Title IX’s requirement for “effective accommodation” of the
abilities of female athletes does not mean what it says. Defendants raise objections
to the relief requested by Plaintiffs, and dispute facts alleged in the Complaint.

Much if this is irrelevant as a matter of law, and none of it could support
dismissal. Plaintiffs have alleged valid claims under Title IX. If Plaintiffs prove
what they have alleged, they are entitled to relief. Defendants motion must be

denied.
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1. Plaintiffs’ Allegations, and the Findings of the Office for Civil Rights
A. The Allegations of the Complaint

In their Second Amended Complaint (“SAC”), Plaintiffs challenge a policy
and practice of the CIAC that permits athletes with male bodies to compete in girls’
high school interscholastic athletics in Connecticut if they claim a female
transgender identity (the “Policy”). The Policy imposes no requirements of
testosterone suppression, nor other safeguards of any kind. SAC Y9 71-76. Any
assertions concerning the effects of testosterone suppression have no relevance to
the Policy challenged in this lawsuit.

Plaintiffs have alleged in detail the systematically superior athletic
capabilities of male bodies over comparably fit and trained female bodies.

SAC 49 43-63. This “enduring” fact of the sexually dimorphic human species, see
United States v. Virginia, 518 U.S. 515, 533 (1996) (“VMTI’) (Ginsburg, dJ.), is
universally known through common experience, and has been repeatedly recognized

as a legally significant fact by courts.!

1 “Tt takes little imagination to realize that were play and competition not separated
by sex, the great bulk of the females would quickly be eliminated from participation
and denied any meaningful opportunity for athletic involvement.” Cape v. Tenn.
Secondary Sch. Athletic Ass’n., 563 F.2d 793, 795 (6th Cir. 1977), abrogated on other
grounds, as recog’d by Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 190
F.3d 705 (6th Cir. 1999); Clark v. Ariz. Interscholastic Ass’n., 695 F.2d 1126, 1131
(9th Cir. 1982) (observing that “due to average physiological differences, males
would displace females to a substantial extent if they were allowed to compete for
positions” on the girls’ volleyball team); Williams v. Sch. Dist. of Bethlehem, 998
F.2d 168, 178 (3d Cir. 1993) (noting expert testimony that “if positions on the field
hockey team were open to girls and boys, ‘eventually boys would dominate,
eliminating the opportunities of females™). See also Bauer v. Lynch, 812 F.3d 340,
343, 351 (4th Cir. 2016) (approving more rigorous physical fitness benchmarks for
male FBI applicants against Title VII challenge, “in order to account for [the sexes’]
innate physiological differences,” which “impact their relative [physical] abilities”).
2
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Plaintiffs have alleged in detail the severely adverse effect that this Policy

has had on competitive opportunities and victories for girls in Connecticut since

first one and then another male-bodied athlete began to compete in girls’ track

events beginning in 2017. While many specifics are alleged, this impact is

dramatically reflected by a few statistics:

In seven state-level competitive events in which these two male-bodied
athletes competed in 2017-2019, and considering both boys’ and girls’
divisions of those events, individuals born male swept 13 out of 14 state
championships, leaving just one championship to a girl. In those same
competitive events, individuals born male took 22 out of 28 first and second
place awards, while students born with female bodies took only six. SAC
99 103-08.

Across 2017-2019, two male-bodied athletes took 15 girls’ statewide
championship titles—championship titles previously held by nine different
girls. SAC q 77.

Across 2017-2019, just two male-bodied competitors in girls’ track events
deprived students born female of more than 50 separate opportunities to be
recognized as a state-level first-place champion, or to advance to and
participate in high-level competitions, in CIAC-sponsored events. SAC 9 103.

These results are fundamentally inconsistent with Title IX’s goal and

requirement to provide equal opportunities in athletics to that half of the population

who are born with female bodies. In previous years, of course, all of these victories,
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championship titles, and opportunities to participate in higher-level competition
went to Connecticut students born female.

Plaintiffs have additionally alleged how each one of them has individually
been deprived of victories, advancement opportunities, and/or ranking positions in
girls’ athletics in Connecticut as a result of the CIAC Policy and competition from
male-bodied athletes. SAC 99 87-103. Defendants respond that Plaintiffs have not
been denied all victory and advancement opportunities. This is true, but it is no
answer at all to Title IX, which insists on equal athletic opportunities and
experiences for girls.

Plaintiffs have alleged that CIAC, by adopting the Policy that has enabled
this unfair competition, has violated rights of Plaintiffs protected by Title IX.
Plaintiffs have alleged that their own schools, by participating as CIAC members in
the adoption and perpetuation of the unlawful Policy, and by providing athletic
opportunities for their female students through meets governed by the unlawful
policy, have violated their rights protected by Title IX. Plaintiffs have alleged that
the schools which the individual intervenor defendants attended, by participating
as CIAC members in the adoption and perpetuation of the unlawful Policy, and by
sponsoring male-bodied athletes to compete in the girls’ division of interscholastic
track competitions, have violated Plaintiffs’ rights protected by Title IX.

The facts alleged by Plaintiffs, if true, establish valid claims under Title IX.
Defendants attempt to muddy the water with additional (and not actually
inconsistent) facts, but these are not relevant to a motion to dismiss. Defendants

attack Plaintiffs’ standing, despite the personal harm they have suffered, but these
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attacks are without merit. And Defendants take issue with the relief requested—
but this is not a basis which can support dismissal of a claim.

Undeniably, this case raises legal issues and questions of fairness which are
novel. But that is because the Policy that permits male-bodies athletes to compete
in girls’ athletics is novel—a sharp departure from historic practice and
expectations. On the facts alleged, however, these issues must be addressed.
Plaintiffs have pled valid claims, which cannot be disposed of on a motion to
dismiss.

B. The May 15, 2020, and August 31, 2020, Findings of the Office for Civil
Rights

At the pleadings stage, the requirement is “plausibility.” That Plaintiffs’
factual allegations are at the very minimum “plausible” should now be beyond
dispute, given that the U.S. Department of Education Office for Civil Rights
(“OCR”), after conducting its own in-depth investigation, has found them to be
accurate.

On May 15, 2020, after conducting an investigation that included interviews
of administrators and staff of CIAC and all Defendant Schools, review of the CIAC
Policy described in the Complaint, and analysis of the impact of that Policy on
female athletes in Connecticut, the OCR issued a “Letter of Impending
Enforcement” directed to the CIAC and each of the Defendant Schools. “5/15/20
OCR Letter” (Attached as Exhibit A.) This letter “sets forth OCR’s determination in
these individual OCR cases.” 5/15/20 OCR Letter p. 45. OCR concluded that “the

actions of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
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Danbury resulted in the loss of athletic benefits and opportunities for female
student athletes.” 5/15/20 OCR Letter p. 3.

As to the CIAC, OCR determined:

that the CIAC, by permitting the participation of certain male
student-athletes in girls’ interscholastic track in the state of
Connecticut, pursuant to the Revised Transgender Participation
Policy, denied female student-athletes athletic benefits and
opportunities, including advancing to the finals in events, higher
level competitions, awards, medals, recognition, and the
possibility of greater visibility to colleges and other benefits.
Accordingly, OCR determined that the CIAC denied athletic
benefits and opportunities to female student-athletes competing
in interscholastic girls’ track in the state of Connecticut through
the Revised Transgender Participation Policy, in violation of the
regulation implementing Title IX of the Education Amendments
of 1972 (Title IX), at 34 C.F.R. § 106.41(a).

5/15/20 OCR Letter pp. 3-4.

As to Gastonbury, Canton, and Danbury (the schools attended by Selina
Soule, Chelsea Mitchell, and Alanna Smith respectively), OCR found:

that the participation of Glastonbury, Canton, and Danbury in
athletic events sponsored by the CIAC . . . which resulted in
Students 1, 2, and 3, and other female student-athletes competing
against Students A and B, denied athletic benefits and
opportunities to Students 1, 2, and 3, and other female student-
athletes, in violation of the regulation implementing Title IX, at
34 C.F.R. § 106.41(a). Glastonbury, Canton, and Danbury placed
female student-athletes in athletic events against male student-
athletes, resulting in competitive disadvantages for female
student-athletes. . . . Accordingly, the districts’ participation in
the athletic events sponsored by the CIAC denied female student-
athletes athletic opportunities that were provided to male
student-athletes. . .. 34 C.F.R § 106.6(c).

5/15/20 OCR Letter p. 4.
The OCR found that in numerous specifically identified instances (instances

also detailed in Plaintiffs’ Complaint), CIAC and the Defendant Schools had “denied

female student-athletes benefits and opportunities including to advance to finals in
6
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events; to advance to higher level competitions, . . .; to win individual and team
state championships, along with the benefit of receiving medals for these events; to
place higher in any of the above events; [and] to receive awards and other
recognitions.” 5/15/20 OCR Letter p. 33; see specific instances documented at id. pp.
18-27.

On August 31, 2020, the OCR 1ssued a “Revised Letter of Impending
Enforcement Action” in this same matter. “8/31/2020 OCR Letter” (Attached as
Exhibit B). This revised letter repeated the factual findings quoted above without
change. It added further elaboration concerning the OCR’s official interpretation of
Title IX and implementing regulations as they pertain to transgender participation
in girls’ or women’s athletics, as described in Section II below.

11. Governing Legal Standards

A, Standards Governing a Motion to Dismiss

In evaluating the adequacy of a complaint, the Court must “construfe] the
complaint liberally, accepting all factual allegations in the complaint as true, and
drawing all reasonable inferences in the plaintiff’s favor.” Chase Grp. All. LLC v.
City of New York Dep’t of Fin., 620 F.3d 146, 150 (2d Cir. 2010) (citation omitted).
“The assessment of whether a complaint’s factual allegations plausibly give rise to
an entitlement to relief ‘does not impose a probability requirement at the pleading
stage; it simply calls for enough fact to raise a reasonable expectation that discovery
will reveal evidence of illegal’ conduct.” Lynch v. City of New York, 952 F.3d 67, 75
(2d Cir. 2020) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007)). “On a

motion to dismiss, the question is not whether a plaintiff is likely to prevail, but
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whether the well-pleaded factual allegations plausibly give rise to an inference of
unlawful discrimination, i.e., whether plaintiffs allege enough to ‘nudge| ] their

”

claims across the line from conceivable to plausible.” Vega v. Hempstead Union Free
Sch. Dist., 801 F.3d 72, 87 (2d Cir. 2015) (quoting Twombly, 550 U.S. at 570). “The
choice between two plausible inferences that may be drawn from factual allegations
1s not a choice to be made by the court on a Rule 12(b)(6) motion.” Anderson News,
L.L.C. v. Am. Media, Inc., 680 F.3d 162, 185 (2d Cir. 2012).

Importantly, this is a radically different standard than that applied by the
court in an opinion recently issued in Hecox v. Little, which is cited extensively in
Defendants’ brief. Defs.” Mem. of Law in Supp. of Mot. to Dismiss, ECF No. 145-1
(“Def. Mem.”). There, the court did not dispose of any claim, instead denying
defendants’ motion to dismiss and granting a motion for preliminary injunction.
And while that court had evidentiary and expert submissions before it in addition to
the allegations of the complaint, it nevertheless emphasized that its preliminary
findings were precisely preliminary, based only on the “current record,” Hecox v.
Little, No. 1:20-cv-00184-DCN, 2020 WL 4760138, at *2, *34 (D. Idaho Aug. 17,
2020), that “further development of the record” was necessary, id. at *30, that the
court “must hear testimony from the experts at trial,” id. at *33, and in short that
“actual success—or failure—on the merits will be determined at a later stage.” Id.
at *35. If anything, the Hecox opinion stands for the proposition that the novel
questions presented by the intersection of Title IX, women’s athletics, and
transgender identities must be decided in the context of a well-developed factual

record.
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B. Title IX’s Requirements Governing Sex-separated Athletics.

The text of Title IX does not mention athletics, but it has been understood
from the start that school athletic programs comprise an important part of
education. In 1975, the Department of Health, Education and Welfare (“HEW”)
promulgated implementing regulations (the “Regulation”).2 The Regulation made
explicit Title IX’s application to school athletic programs. Section (a) of the
Regulation declares that:

No person shall, on the basis of sex, be excluded from

participation in, be denied the benefits of, be treated differently

from another person or otherwise be discriminated against in any

interscholastic, intercollegiate, club or intramural athletics

offered by a recipient, and no recipient shall provide any such
athletics separately on such basis.

34 C.F.R § 106.41(a).

Like the text of Title IX itself, the Regulation is sex-neutral on its face, but “it
would require blinders to ignore that the motivation for promulgation of the
regulation on athletics” was to increase opportunities for girls. Williams, 998 F.2d
at 175.

Section (b) of the Regulation authorizes “separate teams for members of each
sex where selection for such teams is based upon competitive skill or the activity
involved 1s a contact sport.” 34 C.F.R § 106.41(b).

Section (c) of the Regulation requires that all subject entities “shall provide

equal athletic opportunity for members of both sexes,” and goes on to provide a non-

2 The Second Circuit has recognized each of the regulations or regulatory sources
discussed in this section as entitled to either Chevron or Auer deference. See
McCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 288-91 (2d
Cir. 2004); Biediger v. Quinnipiac Univ., 691 F.3d 85, 96-97 (2d Cir. 2012).
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exhaustive list of 10 factors to be considered in evaluating whether opportunities for
both sexes are indeed equal. 34 C.F.R § 106.41(c). These include whether the
program provides “levels of competition” that “effectively accommodate the . . .
abilities of [girls],” and whether the program provides equal opportunities for public
recognition or “publicity” to both sexes. 34 C.F.R. § 106.41(c)(1), (10).

Subsequent regulatory guidance and case law have broken out the “equal
athletic opportunity” requirement of 34 CFR § 106.41(c) into two separate
evaluations. This division is embodied in the “Policy Interpretation” issued by the
Department of Education Office of Civil Rights (“OCR”) (successor to HEW) in 1979,
Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX and
Intercollegiate Athletics, 44 Fed. Reg. 71,413, 71,413 (Dec. 11, 1979) (the “Policy
Interpretation”).

Starting from the overarching requirement of “equal athletic opportunities”
for both sexes, the Policy Interpretation categorizes non-exhaustive factors 2
through 10 listed in 34 CFR § 106.41(c) as concerned with ensuring that girls
receive “equivalent treatment, benefits, and opportunities” in athletics, 44
Fed. Reg. at 71,414, claims asserting that this is not being achieved are commonly
referred to as “equal treatment” claims.

The Policy Interpretation presents a separate analysis for claims based on
the requirement of the first factor (34 CFR § 106.41(c)(1)) that separate programs
“effectively accommodate the ... abilities of members of both sexes;” these

are commonly referred to as “effective accommodation” claims. McCormick ex rel.
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McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 291 (2d Cir. 2004) (citing
Policy Interpretation and 34 C.F.R. §106.41(c)(1)).

Plaintiffs have amply alleged violations of both of these prongs.

To avoid confusion, Plaintiffs note at the outset that while both common
sense and regulatory comment teach that separation of athletic competitions by sex
may be necessary to satisfy the requirements of Title IX in some settings, infra p. 24
n. 8, a decision of this question is not necessary to Plaintiffs’ claims. It is well
established that if a school chooses to provide athletic opportunities through sex-
segregated teams and competitions, then that intentional segregation by itself
satisfies the “intent” element of a Title IX violation, leaving only the objective
question of whether the opportunities provided are equal. See Biediger v.
Quinnipiac Univ., 691 F.3d 85, 97-98 (2d Cir. 2012); Haffer v. Temple Univ. of
Commuw. Sys. of Higher Educ., 678 F. Supp. 517, 527 (E.D. Pa. 1987). This is
because the relevant legal “intent” required to establish a violation of Title IX is
simply the intent to treat persons differently according to sex; proof of animus or
malicious intent is not required. See Bangerter v. Orem City Corp., 46 F.3d 1491,
1501 (10th Cir. 1995).

As Plaintiffs have alleged, CIAC and Defendant schools do separate athletic
competition by sex in many sports including track, SAC 49 30-31, and so have an
affirmative duty to ensure that the opportunities provided to each sex are equal.
Plaintiffs adequately allege that as a result of the Policy, Defendants have not

complied with that duty.
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Because Defendants cite the Supreme Court’s decision on Bostock “passim,” it
1s also useful to pause on that decision at the threshold. Defendants cite Bostock as
though that decision somehow undercut Plaintiffs’ claim of denial of equal
opportunities and accommodation based on sex in violation of Title IX. Bostock does
nothing of the kind. In Bostock, the Court faced the question of whether—in the
employment setting in which sex discrimination is undisputedly illegal under Title
VII—termination of employment based on sexual orientation or gender identity
necessarily involved prohibited sex discrimination. The Court held that it did.
Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020) (“[I]t is impossible to
discriminate against a person for being homosexual or transgender without
discriminating against that individual based on sex.”). Here, by contrast,
Defendants acknowledge that sex “discrimination” (separation of athletics by sex) is
legal in the setting of athletics, Def. Mem. 28-29, provided equal opportunities and
accommodation of abilities are provided for both sexes. Plaintiffs’ claim is that as a
result of the Policy, the opportunities and accommodations provided by CIAC and
the Defendant Schools are not equal. The question addressed by the Bostock
decision is thus entirely irrelevant to the Title IX claims that Plaintiff has alleged.
Indeed, while Title VII and Title IX differ in important respects (in a 1996 “Dear
Colleague” letter, the OCR recognized that Title IX is “unique,” in contrast to other
civil rights legislation, in permitting athletic programs separated by sex3), it is

essential to note that Bostock did not conflate “sex” with either sexual orientation or

3 Office for Civil Rights, U.S. Dep’t of Educ., Clarification of Intercollegiate Athletics
Policy Guidance: The Three—Part Test, at 2-3 (Jan. 16, 1996),
https://www2.ed.gov/about/offices/list/ocr/docs/clarific.html.
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gender 1dentity. Instead, every Justice signed an opinion that clearly recognizes sex
and gender identity to be two different things.4

C. The OCR’s Interpretation of Title IX and the Regulation

Regarding its 8/31/2020 letter, the OCR stated, “This letter constitutes a
formal statement of OCR’s interpretation of Title IX and its implementing
regulations and should be relied upon, cited, and construed as such. Congress
explicitly delegated to the OCR the task of prescribing standards for athletic
programs under Title IX. As a result, the degree of deference to the Department is
particularly high in Title IX cases.” 8/31/2020 OCR Letter p. 49. In the Letter, the
OCR made a number of statements interpreting the requirements of Title IX and
the Regulation, including the following:

o “Title IX was passed, and implemented by regulations, to . . . protect
equal athletic opportunity for students who are biologically
females ...” Id. p. 34.

e Where selection for a team is “based upon competitive skill or the
activity involved is a contact sport . . . men and women are not
similarly situated because of their physiological differences, and
separating them based on sex is accordingly not prohibited by Title
IX ... Those regulations authorize single-sex teams because
physiological differences are relevant.” Id. p. 35.

e It is “the Department’s position that its regulations authorize single-
sex teams based only on biological sex at birth—male or female—as
opposed to a person’s gender identity.” Id.

e “When separation based on sex is permissible—for example, with
respect to sex-specific sports teams—such separation must be based on
biological sex.” Id. pp. 35-36.

4 See Bostock, 140 S. Ct. at 1746-47 (“We agree that homosexuality and transgender
status are distinct concepts from sex.”) (majority opinion); at 1756 (citing multiple
definitions of “sex” as tied to reproductive function) (Alito, J., dissenting); at 1828
(“[Flew in 1964 (or today) would describe a firing because of sexual orientation as a
firing because of sex.”) (Kavanaugh, J., dissenting).

13



Case 3:20-cv-00201-RNC Document 154 Filed 09/11/20 Page 22 of 57

e “the Department continues to interpret 34 C.F.R. § 106.41(b),
regarding operation of athletic teams ‘for members of each sex’
(emphasis added), to mean operation of teams for biological males, and
for biological females, and does not interpret Title IX to authorize
separate teams based on each person’s transgender status, or for
members of each gender identity. When a recipient provides ‘separate
teams for members of each sex’ under 34 C.F.R. § 106.41(b), the
recipient must separate those teams on the basis of biological sex, and
not on the basis of homosexual or transgender status.” Id.

D. The OCR’s interpretations of Title IX and the Regulation are entitled
to deference under Chevron and Auer.

When an agency interprets its own regulations, such an interpretation is
controlling so long as it is a “based on a permissible construction of the statute.”
Auer v. Robbins, 519 U.S. 452, 457 (1997) (quoting Chevron, U.S.A., Inc. v. Nat. Res.
Def. Council, Inc., 467 U.S. 837, 843 (1984)).

In Chevron, the Supreme Court held that if “Congress has not directly
addressed the precise question at issue” but an administrative agency has, a court
should “not simply impose its own construction on the statute.” 467 U.S. at 843.
“Rather, if the statute is silent or ambiguous with respect to the specific issue, the
question for the court is whether the agency’s answer is based on a permissible
construction of the statute.” Id.

Similarly, in Auer, the Supreme Court held that an agency’s construction of a
regulation it administers must be given deference unless Congress has “directly
spoken to the precise question at issue.” 519 U.S. at 457 (quoting Chevron, 467 U.S.
at 837). An agency’s ability to interpret its own regulations is “a component of the
agency’s delegated lawmaking powers.” Martin v. Occupational Safety & Health
Review Comm’n, 499 U.S. 144, 151 (1991). See also Ford Motor Credit Co. v.

Milhollin, 444 U.S. 555, 566—68 (1980). When an agency provides an interpretation
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of its regulations, a court should not perform a de novo review of competing
interpretations of the regulations; instead, courts should defer to the agency’s fair
and considered judgment unless it is plainly erroneous or inconsistent with the
regulation. Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261,
286, (2009); Auer, 519 U.S. at 461-62; Thomas Jefferson Univ. v. Shalala, 512 U.S.
504, 512 (1994); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 417 (1945).
Here, while Plaintiffs contend that the meaning of “sex” in Title IX and the
Regulation is amply clear, and therefore that the violations alleged in the
Complaint are equally clear, if there is any ambiguity then the OCR’s
Interpretations contained in the 8/31/2020 OCR Letter authoritatively resolve that
ambiguity. As quoted above, this letter sets forth “a formal statement of OCR’s
interpretation of Title IX and its implementing regulations,” and concludes that
Title IX its implementing regulations refer to and guarantee equal opportunities
based on “biological sex at birth,” and that the Policy has operated to violate Title
IX. See supra § I1.C. This interpretation is consistent with the plain meaning of the
word “sex” and Congressional intent at the time of enactment. See infra p. 17-19.
Thus, as the Second Circuit held in in a similar case, the Court should “defer to the
interpretation” of the OCR. McCormick, 370 F.3d at 288. Indeed, “[t]he degree of
deference is particularly high in Title IX cases . . ..” Id. (quoting Cohen v. Brown

Univ., 991 F.2d 888, 895 (1st Cir. 1993)).
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III. Plaintiffs have adequately alleged claims under Title IX.

A. Plaintiffs have alleged that as a result of the Policy, Defendants have

denied girls—including Plaintiffs—“equal treatment . . . and opportunities” in
athletics.

“Equal” is a big word. The Regulation, regulatory interpretations, and courts
have articulated a variety of components included within the comprehensive “equal
treatment” required by Title IX.

Defendants carve one phrase out of the Second Circuit’s opinion in
McCormick to suggest that all that is required is equal “participation
opportunities.” Def. Mem. 32. Certainly the threshold level of “participation”
represented by membership on a team roster is necessary, but it is very far from
sufficient. Instead, the HEW Policy Interpretation states that “equal treatment”
requires equal “opportunities to engage in . . . post-season competition,” McCormick,
370 F.3d at 289 (quoting 44 Fed. Reg. at 71,416), and the Second Circuit has more
recently emphasized that “opportunities” must be “real, not illusory.” Biediger, 691
F.3d at 93. Plaintiffs have alleged that as a result of the Policy, girls in
Connecticut—and the Plaintiffs themselves—have not received equal opportunities
to engage in post-season competition. SAC 9 105-109.

At every level, girls are entitled to an equal “quality of competition.” Office
for Civil Rights, U.S. Dep’t of Educ., Clarification of Intercollegiate Athletics Policy
Guidance: The Three—Part Test, at 2—3 (Jan. 16, 1996),
https://www2.ed.gov/about/offices/list/ocr/docs/clarific.html (“1996 Clarification”)
(emphasis added). In fact, the required equality of opportunity extends to the very

pinnacle of sport: the opportunity to win. The Second Circuit rejected a school
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district’s attempt to “downplay the significance of the opportunity that they are
denying their female athletes but affording their male athletes—the chance to

be . .. champions,” holding that denying girls “treatment equal to boys in a matter
so fundamental to the experience of sports denies equality of athletic opportunity to
the female students.” McCormick, 370 F.3d at 279, 294-95. Plaintiffs have alleged
that as a result of the Policy, girls in Connecticut—and the Plaintiffs themselves—
are not enjoying equal “quality” of competition, both as a result of measurably
inferior “chances to be champions,” and as a result of the less tangible impact of
being subjected to fundamentally unfair competition when they step to the starting
line matched against a male-bodied athlete. SAC 4 77-119. Indeed, Defendants’
efforts to minimize the very concept of “equality” become frankly embarrassing
when confronted with harsh realities reviewed above, such as the fact that in seven
track events in which male-bodied athletes competed in state-level competitions
from 2017 through 2019, students born female captured just one out of 14 state
championships, and only six out of 28 first and second place awards. Supra p. 3;
SAC 99 103-08. It is impossible to reconcile Title IX’s demand for equality of
opportunities and experiences for that half of the human species born female
(“women”) with such figures.

Unable to redefine “equality,” Defendants try to dissolve Title IX into
incoherence by arguing that “sex” is undefined in Title IX and its implementing
regulations, and that any effort to link the word to the objective reality of the
male/female biological reproductive dimorphism that characterizes humans (as it

does all mammalian species) is “shoehorn[ing] . . . policy arguments into the
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b

definition of the word ‘sex.” Def. Mem. 30. The inescapable implication of this
argument is that Title IX is (or should be) utterly indifferent if that half of the
student body who were born female and have female bodies are widely or even
categorically squeezed off of girls’ varsity teams, out of playing and competitive
opportunities, and out of all victories and championships . .. so long as the male-
bodied athletes who take their place consider themselves “girls.”

The position is untenable. Its premise is false—“sex” had a crystal clear and
unambiguous meaning at the time Title IX was adopted in 1972, uniformly denoting
the male/female reproductive dimorphology. As the Supreme Court articulated it in
Frontiero v. Richardson, 411 U.S. 677, 686 (1973), “sex” is “an immutable
characteristic determined solely by the accident of birth.” See also United States’
Statement of Interest 4-8, ECF No. 75 (“Statement of Interest”). Title IX itself
consistently uses “sex” to refer to the binary biological division of the species. See
Statement of Interest at 5. As Plaintiffs have alleged, and as the “Godmother of
Title IX” testified before the House Subcommittee on Postsecondary Education in
1975 while testifying in support of the implementing regulations of Title IX in the
context of athletics in particular, it is not states of mind, but bodies and physiology
that are relevant. SAC 99 44-63. As the OCR stated in its 8/31/2020 Letter, the only
reason that sex-separated athletics are permissible under Title IX is precisely
“because physiological differences are relevant,” id. at 35, and numerous courts

have recognized and accepted this understanding of Title IX.5 And as noted above,

the Supreme Court—which earlier described the physical differences between the

5 See cases cited supra n. 1.
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sexes as “enduring,” VMI, 518 U.S. at 533—has continued to adhere to the common
sense and biology-based definition of the word “sex” up to the present. Supra p. 12-
14 and note 4.

Finally, the Policy Interpretation does not lose track of the big picture,
summarizing in an “Overall Determination of Compliance” that compliance of
athletic programs with Title IX turns in the end on “[w]hether the policies of an
institution are discriminatory in . . . effect.” McCormick, 370 F.3d at 292 (citing
Policy Interpretation, 44 Fed. Reg. at 71,417). Elsewhere in that document the OCR
similarly framed the question as whether “opportunities are not equivalent in kind,
quality or availability” between the sexes. Id. (citing Policy Interpretation, 44 Fed.
Reg. at 71,415). Plaintiffs have alleged the objective evidence of state
championships lost and opportunities to advance to elite meets denied to girls,
demonstrating that the Policy is “discriminatory in . . . effect,” however virtuous its
intent. SAC 9 77-119.

Defendants’ repeated observations that the Plaintiffs (and other girls) have
won some championships, and have enjoyed some advancement opportunities, and
in a few races have even beat male-bodied athletes, are flatly irrelevant as a matter
of law. Title IX is a rigorous law that demands equality, not “good enough for girls.”
Yes, good sportsmanship in defeat is an important lesson of sport, but Title IX is not
satisfied if girls get extra lessons in losing.

Plaintiffs also allege that as a result of the operation of the Policy, CIAC and
the Defendant Schools have denied to girls “equal opportunities” to enjoy

“publicity,” one of nine non-exhaustive factors relevant to evaluation of “equivalent
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treatment . . . and opportunities.” 34 CFR § 106.41(c)(10). Contrary to Defendants’
assertion that Plaintiffs’ complain that “they were somehow, in some unknown way,
denied publicity and recognition of their efforts,” Def. Mem. 40, the “how” is clearly
alleged. For a runner, there can be no greater “publicity” than the photograph of
crossing the finish line first, and the recognition as a first-place winner—what the
Second Circuit called “the chance to be . . . champions.” McCormick, 370 F.3d at
279. The Complaint expressly alleges over 50 times in which Plaintiffs and other
girls “have been denied the recognition of being named state-level first-place
champions,” SAC 9 103, as well as other specific instances of opportunities for
publicity that were denied to Plaintiffs as a result of the Policy. SAC 9 94-97. It is
true that the brief discussion of “publicity” in the 1979 Policy Interpretation focuses
on the allocation of publicity resources “among other factors,” 44 Fed. Reg. at
71,417, but no authority has held or even suggested that denial of fair opportunities
for “publicity” itself does not also evince denial of “equal opportunity” in athletics.
Defendants are improperly seeking to import a limitation into the language of the
Regulation.

B. Plaintiffs have alleged that as a result of the Policy, Defendants have

failed to provide athletic programs that “effectively accommodate the. . .
abilities” of girls, including Plaintiffs.

Defendants observe that a “typical effective accommodation claim” involves a
university’s failure to field a desired team, resulting in denial of “participation
opportunities.” Def. Mem. 32. This is true as far as it goes, but the “effective

accommodation” requirement goes farther.
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Speaking to the “effective accommodation” requirement, the Policy
Interpretation elaborates that schools must provide “equal opportunity in . . . levels
of competition,” and competitive opportunities “which equally reflect [girls’]
abilities.” 44 Fed. Reg. at 71,417-418 (emphasis added).

Courts interpret this to require that not merely participation opportunities,
but also “the quality of competition provided to male and female athletes equally
reflects their abilities,” Roberts v. Colorado State Board of Agriculture, 998 F.2d
824, 829 (10th Cir. 1993) (emphasis added), and the OCR has agreed that this is a
component of “effective accommodation.” See 1996 Clarification (“OCR also
considers the quality of competition offered to members of both sexes in order to
determine whether an institution effectively accommodates the interests and
abilities of its students.”).

To evaluate whether the competitive opportunities offered are equivalent, the
Policy Interpretation offers a two-part test. This test is directed principally at issues
of scheduling, but the goal it highlights is that men and women athletes enjoy
“equivalently advanced competitive opportunities.” McCormick, 370 F.3d at 301
(quoting 44 Fed. Reg at 71,418) (emphasis added). Among other things, the
McCormick court inquired whether girls enjoyed equivalent opportunities “to
compete in championship games.” Id. In evaluating “effective accommodation,”
“[a]thletic opportunities’ means real opportunities, not illusory ones.” Williams, 998
F.2d at 175.

Finally, lest we mistake the various means of measurement for the

requirement itself, the Policy Interpretation reminds us that the “overall” question
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of compliance with the “effective accommodation” requirement will be based on a
determination of “whether the policies . . . are discriminatory in . . . effect,” or
whether there are “disparities” in the program with respect to benefits, treatment,
or opportunities that deny equal opportunity. 44 Fed. Reg at 71,417-418.

Again, the CIAC Policy fails under every one of these tests. As already
reviewed, Plaintiffs have alleged that under the Policy, high school female track
athletes in Connecticut including Plaintiffs do not experience equal “quality of
competition;” they experience physiologically unfair and unbalanced competition
different in kind from anything their brothers experience. They do not enjoy
equivalent opportunities “to compete in championship games,” McCormick, 370 F.3d
at 301; they have been displaced from a large number of championship meets by
male-bodied athletes—a denial that does not symmetrically affect male athletes.
And Plaintiffs have alleged that the Policy demonstrably fails to effectively
accommodate the abilities of girls because it has resulted in many girls losing the
“benefits” of being recognized as winners and champions in numerous races—the
very “benefit” which lies at the heart of competitive athletics. See SAC 9 77-119.

Plaintiffs have alleged that as a result of the Policy, CIAC and the
Defendants Schools do not adequately accommodate the abilities of girls. This
allegation turns on factual questions and is not amenable to resolution as a matter

of law. Decisions that engage in analyses of what is or is not “effective
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accommodation” uniformly follow factual development in discovery. See, e.g.,
Biediger, 691 F.3d 85.6

Faced with Plaintiffs’ detailed allegations as to how the Policy fails to provide
athletic opportunities “which equally reflect [girls’] abilities,” 44 Fed. Reg. at 71,418,
Defendants respond by arguing that girls including Plaintiffs have won various
championships, and in a few cases have won even when competing against the
male-bodied Intervenors. Def. Mem. 10, 36-38. This “girls sometimes win” defense is
no basis for a motion to dismiss, for two reasons. First, what Title IX requires—and
what Plaintiffs allege the Policy denies—is “accommodation” for the abilities of girls
that is sufficiently “effective” that it results in equal opportunities, competitive
experiences, and benefits for girls. It is not satisfied with merely “some,” or even
“quite a few.” Second, Defendants’ attempts to prove their “case” on this point wade
deep into factual disputes, disputable factual characterizations, and facts outside
the allegations, none of which is proper material for a motion to dismiss. Instead,
Plaintiffs’ allegations must be credited, and all reasonable inferences drawn in
Plaintiffs’ favor. Supra § I1.A. Some of the “facts” asserted by Defendants are so
misleadingly presented as to be false.” But all of that is matter for another day,

after discovery.

6 Thomas v. Regents of University of California, No. 19-cv-06463-SI, 2020 WL
3892860 (N.D. Cal. 2020), dismissed an “effective accommodation” claim because
the plaintiff did not allege that she was causally harmed by the alleged denial of
“effective accommodation.” Here, Plaintiffs here have alleged individual harm
resulting from the alleged violation.
7 For example, in a chart headed “Outdoor State Open Championship,” Defendants
purport to show that Intervenor Miller won only four “out of 18” events in 2017-
2019. Def. Mem. 36-37. But Miller did not compete in girls’ track in 2017, and each
entrant in the State Open is only permitted to compete in three events. Thus, what
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As a desperate fall-back, Defendants propose a “call it co-ed” defense. After
correctly stating that “it is undisputed that Plaintiffs’ schools [and indeed, all
schools operating under CIAC rules] have separate girls’ indoor and outdoor track
teams,” Def. Mem. 33, Defendants suggest that if the participation of male-bodied
athletes in girls’ competitions is destroying equality of opportunity for girls in
athletics, then the Court should simply deem that the track opportunities provided
by CIAC and the Defendant Schools are “no longer ‘sex separated’,” thereby (so the
theory apparently goes) dispensing with the annoying equality and effective
accommodation mandates that are the basis of Plaintiffs’ claims. Def. Mem. 35-36.

But the argument is meritless on its own terms. Contrary to Defendants’
extended digression, Def. Mem. 33-35, there is little doubt that CIAC and
Connecticut schools could not shift to all-co-ed track (and other sport) competition

consistent with their obligations under Title IX.8 In the unlikely event they wish to

this chart instead shows is that Miller took first place championships away from
girls in four out of the six events in which Miller competed in the 2018 and 2019
State Open Championships. The fuller race results information contained in the
Complaint provides the more complete picture of the impact of male-bodied athletes
on girls in Connecticut.
8 HEW instructed schools in its 1975 “Elimination of Sex Discrimination”
memorandum that, “[A]n institution would not be effectively accommodating the
Iinterests and abilities of women if it abolished all of its women’s teams and opened
up its men’s teams to women, but only a few women were able to qualify for the
men’s team.” Sex Discrimination in Athletic Programs, 40 Fed. Reg. 52,655, 52,656
(Nov. 11, 1975). HEW successor OCR repeated this instruction in its 1979 Policy
Interpretation, stating that schools “must” provide separate competitive
opportunities where “[mJembers of the excluded sex do not possess sufficient skill to
be selected for a single integrated team, or to compete actively on such a team if
selected.” 44 Fed. Reg. at 71,418. See also SAC 9 44. And courts have repeatedly
recognized this reality. Supra note 1. Defendants’ assertion that “courts have
recognized that allowing girls to play on boys’ teams (and vice versa) can sometimes
be the only effective way to provide equal athletic opportunity[ies]” is simply false.
Def. Mem. 34. All the cases they cite involve allowing girls to play on boys’ teams.
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try, that will present a very different set of facts than those presented here, and a
different lawsuit. But for the present case, it is sufficient to observe that CIAC and
the Defendant Schools have not adopted an all-coed track program, and do purport
to offer track for girls at the high school level only through “separate girls’ indoor
and outdoor track teams.” Def. Mem. 33. Certainly this is what is alleged.
SAC 49 30-31. Nor is it true that moving to a thoroughly coed program would
relieve CIAC and the Defendant Schools of their obligations under Title IX to
provide equal athletic opportunities for girls. Regardless of the characterization,
Defendants must satisfy the equal opportunity and effective accommodation
obligations of Title IX.

Finally, Defendants’ renewed effort to redefine (or undefine) “sex” so as to
neuter the “effective accommodation” requirement of Title IX, Def. Mem. 30, is
unsustainable for reasons discussed above. Supra p. 17-19.

C. Plaintiffs have pled Title IX claims against their home schools.

School districts cannot evade their responsibilities (or liability) under Title IX
by outsourcing athletic competitions to another entity they direct and control, and
through which they exclusively provide athletic opportunities for their students. To
permit this would destroy the ability of Title IX to achieve its two overriding

objectives: “avoid[ing] the use of federal resources to support discriminatory

There is no “vice versa” about it—because of the systematically asymmetrical
physical advantages enjoyed by boys. Likewise, all of the examples of “allow[ing]
girls and boys to compete with each other” listed in Defendants’ footnote 21, Def.
Mem. 35, involve girls competing in boys’ divisions—never “vice versa.”
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practices; [and] provid[ing] individual citizens effective protection against those
practices.” Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979).

Defendants do not dispute that Selina, Chelsea, and Alanna’s “home” school
boards of education—Glastonbury, Canton, and Danbury respectively—are subject
to Title IX, have chosen to sponsor separate teams for members of each sex, and
must “provide equal athletic opportunity for members of both sexes.” 34 C.F.R. §
106.41(c); see also SAC 99 20-21, 161-63, 170-72. Instead, these three “home school
Defendants” plead that they are mere by-standers who have done nothing
inconsistent with their Title IX obligations. Def. Mem. 46. The facts that Plaintiffs
have alleged show otherwise.

Most fundamentally, the home school Defendants chose to provide athletic
competitive opportunities overwhelmingly through events sanctioned by and subject
to the CIAC Policy which has the effect of discriminating against girls. SAC 9 17-
19, 165-66. The track teams of Glastonbury, Canton, and Danbury are part of the
schools’ federally funded athletics programs, SAC 9 21, and remain so as they
compete in CIAC meets. CIAC competitions are integral to the sports programs
offered by Defendants. And the CIAC competitions are celebrated as such: student
accomplishments at CIAC meets are touted in school record books, and
championship wins are celebrated with banners in the school gym. SAC Y9 95-96. If
a school chose to provide competitive opportunities for their students only through a
league that had racially discriminatory policies, the “It wasn’t us!” defense would be
instantly rejected. The same must be true with respect to out-sourced

discrimination based on sex.
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Separately, Title IX responsibility and liability attaches where the defendant
exercises some level of control over the program or activity in which the
discrimination occurs. See Mennone v. Gordon, 889 F. Supp. 53, 56 (D. Conn. 1995)
(noting that Title IX does not restrict the class of defendants based on nature or
1dentity, but on their function or role in a federally funded program or activity).
Glastonbury, Canton, and Danbury actively fund and participate in control of the
CIAC. SAC 99 23-24, 27, 32. Plaintiffs have alleged that these schools are complicit
in and share responsibility for the adoption and continuation of the CIAC’s
discriminatory Policy. SAC 9 15-32, 166, 176. They work with the CIAC to
schedule meets and determine eligibility under CIAC rules. SAC q 32. They apply
and facilitate the CIAC’s discriminatory policy by requiring their female athletes to
compete under it or not at all. SAC Y9 166, 176. And they are on notice of how the
CIAC’s policy negatively impacted the Plaintiffs. SAC 9 124, 129, 131. These
schools’ utter failure to take any corrective action, and to work to change the CIAC
Policy, leave them actively responsible for the discrimination and harm suffered by
Plaintiffs.

Glastonbury, Canton, and Danbury have a duty to ensure that the athletic
opportunities they provide to their students both effectively accommodate and
ensure equal athletic opportunities for their female athletes. The Plaintiffs’
allegations plausibly allege that these “home schools” have failed to meet both these
duties. SAC Y9 87-102, 175-77.

Leaving no doubt at all that the allegations against the Plaintiffs’ home

schools are at the very least plausible, the Department of Education Office for Civil
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Rights has now found—as part of “a formal statement of OCR’s interpretation of
Title IX and its implementing regulations”—that the actions of the home school
defendants alleged in the Complaint constitute violations of Title IX. With respect
to each school, the OCR has formally concluded:

the participation of [plaintiff’s school] in athletic events sponsored
by the CIAC ... which resulted in [plaintiff] . . . competing against
[male-bodied athletes], denied athletic benefits and opportunities
to [plaintiff] and other female student athletes, in violation of the
regulation implementing Title IX, at 34 C.F.R. § 106.41(b). . . .
[School] placed female student-athletes in athletic events against
male student-athletes, resulting in competitive disadvantages for
female student-athletes. . . . [School’s] obligation to comply with
the regulation implementing Title IX is not obviated or alleviated
by any rule or regulation of the CIAC.

August 31, 2020, OCR Enforcement Letter, at 38-39. Plaintiffs have alleged a cause
of action against the Glastonbury, Canton, and Danbury Boards of Education.

D. Plaintiffs have alleged a cause of action against the school districts of
the Intervenor Defendants (Bloomfield and Cromwell).

Under Title IX, “no person in the United States shall, on the basis of sex, . . .
be denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance. . ..” 20 U.S.C. § 1681. As
the Supreme Court has noted, “Congress easily could have substituted ‘student’ or

)

‘beneficiary’ for the word ‘person” had it wished to limit the individuals protected by
Title IX. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 521 (1982) (finding that
university employees can bring claims under Title IX). But it did not. Title IX
broadly protects any person alleging discrimination in a federally funded program

or activity—including those who may not be the most obvious beneficiaries of the

program. See Doe v. Brown Univ., 896 F.3d 127, 130 (1st Cir. 2018) (“While the
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Court has recognized that this [Title IX] right of action extends to students and
employees, it has never expressly restricted it to those two categories of plaintiffs”);
Fox v. Pittsburg State Univ., 257 F. Supp. 3d 1112, 1123 (D. Kan. 2017) (concluding
that a janitor could bring a Title IX sexual harassment claim and need not show a
nexus to an educational program).

It is undisputed that Bloomfield and Cromwell are schools subject to the
obligations of Title IX. SAC 99 15-16, 21. Plaintiffs Selina, Chelsea, Alanna, and
Ashley are “persons” under Title IX. And they have pled that Bloomfield and
Cromwell denied them the benefits of full and fair competition in a federally funded
education program. SAC 94 15-16, 20-21, 87-102. Bloomfield and Cromwell have
chosen to provide interscholastic athletics in coordination with and through the
CIAC. They coordinate schedules. SAC § 32. They contribute financially to the
league. SAC 99 23-24. They direct and control the CIAC, along with other
Connecticut schools. SAC § 27. And they chose to enroll individuals with male
bodies into girls’ athletic competitions. SAC 9 15-16. By entering these males into
competition, Bloomfield and Cromwell deprived Selina, Chelsea, Alanna, and
Ashley of the equal athletic opportunities promised to them under Title IX. See
SAC 99 15-16, 20-21, 87-102.

Defendants rely exclusively on cases drawn from the sexual assault context
to argue that Selina, Chelsea, Alanna, and Ashley nevertheless cannot state claims
against Bloomfield and Cromwell. But Defendants’ reliance is misplaced. Instead,
the reasoning of their principal case, Doe, 896 F.3d 127, supports Plaintiffs’ claim.

In Doe, the First Circuit clearly held that “a victim does not need to be an enrolled
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student at the offending institution in order for a Title IX private right of action to
exist,” id. at 132 n.6, and instead affirmed dismissal of a young woman’s claims
based on a sexual assault because the plaintiff did not allege that she suffered
discrimination in connection with an educational program or activity of the funding
recipient, id. at 131-33.

Here, by contrast, Plaintiffs Selina, Chelsea, Alanna, and Ashley have alleged
that they were deprived of equal athletic opportunities specifically in the context of
meets in which Bloomfield and Cromwell participated. These meets—and indeed,
the experience of competing in these meets against students of other schools—
constituted integral parts of the athletic programs of Bloomfield and Cromwell. The
meets represent an educational activity not only participated in, but in part
controlled, funded, and directed by Bloomfield and Cromwell. SAC 49 15-32, 91,
100-02. In a very real sense, track meets (or other interscholastic athletic
competitions) are “educational opportunities or benefits provided by,” Doe, 896 F.3d
at 132 (quoting Davis Next Friend LaShonda D. v. Monroe County Board of
Education, 526 U.S. 629, 650 (1999)), each and all of the participating schools, for
all of the participating students. These Defendant schools operated knowingly and
in concert with the CIAC to allow male-bodied athletes to compete in the girls’
category against Plaintiffs. SAC 4915-32, 91, 100-02, 166, 176. Where a school’s
athletic program necessarily and by design involves participation and involvement
by students from multiple schools, no precedent suggests—much less holds—that
the school owes Title IX obligations to some but not all of the girls or women who

participate in that program.
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Again, Plaintiffs’ claims against Bloomfield and Cromwell are more than
plausible; they comport with the findings of the OCR, which has concluded that by
sponsoring male-bodied student-athletes into CIAC girls’ track competitions, these
two schools “denied athletic benefits and opportunities to [Plaintiffs] . . . in violation
of the regulation implementing Title IX, at 3f C.F.R. Section 106.41(a).” 8/31/20
OCR Letter at 40.

IV. Defendants’ collateral attacks on Plaintiffs’ claims are without merit.

Defendants argue that even if the Policy had the effect of denying equal
opportunities and experiences in athletics to girls, Plaintiffs cannot seek a remedy
for lost opportunities they have already suffered, nor protection against such
injuries in the future. They argue that Plaintiffs may not seek a remedy against the
schools of the Intervenors, which sponsored male-bodied athletes into CIAC
competitions, nor against their own schools, which chose to provide competitive
athletic opportunities for girls only through meets governed by the unfair CIAC
Policy. They argue that even if the Policy violates Title IX, Plaintiffs are entitled to
no relief. Defendants are wrong on all points.

A, Plaintiffs have standing to assert the claims of the Complaint.

While somewhat scrambled in Defendants’ brief, the questions of standing,
mootness, and available remedies are distinct issues, and are governed by distinct
legal principles. Plaintiffs have standing to bring the asserted claims.

Standing is a jurisdictional requirement arising out of the Article III “case

and controversy” requirement and is determined “as of the commencement of suit.”

Barfield v. Semple, No. 3:18-cv-1198 (MPS), 2019 WL 3680331, at *7 (D. Conn. Aug.
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6, 2019) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 571 n.5 (1992)). If
plaintiffs are added by means of an amended complaint, the standing analysis for
each plaintiff is performed as of the date that that plaintiff was first party to a
complaint. Id. For Selina Soule, Alanna Smith, and Chelsea Mitchell, the relevant
date for the standing analysis is February 12, 2020, when the initial complaint was
filed. For Ashley Nicoletti, that date is April 17, 2020, when the First Amended
Complaint (“FAC”) was filed. Both of these dates were during the 2019-2020
academic year, at a time when CIAC had announced that it intended to “make every
effort” to conduct a Spring 2020 track season and championships, and “All four
Plaintiffs expect[ed] to compete in the Spring 2020 track and field season.”

FAC 9§ 133.

A plaintiff must allege facts as of that time sufficient to “demonstrate
standing separately for each form of relief sought” (e.g., for damage or for injunctive
relief). Barfield, 2019 WL 3680331, at *6 (cleaned up). To establish standing, a
plaintiff must allege facts that establish that (1) he “suffered an ‘injury in fact,” (2)
there is “a causal connection between the injury and the conduct complained of,”
and (3) “it [is] likely . . . that the injury will be redressed by a favorable decision.”
Lujan, 504 U.S. at 560-61 (cleaned up). The “injury in fact” need not be actually
accomplished, else there could never be jurisdiction to enjoin a violation or
threatened harm before it occurs. Instead, it is sufficient if the facts alleged
establish “a likelihood that [the plaintiff] will be injured in the future.” McCormick,
370 F.3d at 284 (quoting Deshawn E. ex rel. Charlotte E. v. Safir, 156 F.3d 340, 344

(2d Cir. 1998)). “[TThe Supreme Court has often expressed the governing standard
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without any reference to ‘certainty,” but requiring only a ‘realistic danger’ or a
‘substantial risk’ of harm.” Citizens for Responsibility & Ethics in Wash. v. Trump,
No. 18-474-cv, 2020 WL 4745067, at *29 (2d Cir. Aug.17, 2020) (collecting cases).

Defendants misstate the law when they assert that Plaintiffs must “plead
and prove” facts sufficient to establish standing. Def. Mem. 14 (emphasis added). At
this stage, nothing is to be “proved.” As with other aspects of a motion to dismiss,
the facts pled must be accepted as true for purposes of standing, and plausibility—
not “proof” or even probability—is the standard. Anderson News, L.L.C. v. Am.
Media, Inc., 680 F.3d 162, 184-85 (2d Cir. 2012).

1. Plaintiffs’ allegations adequately establish standing to seek
prospective injunctive relief.

All four girls alleged that they intended to—and had a reasonable expectation
to—compete in CIAC Spring 2020 championships in various events. FAC 9 134-
150; SAC 99 133-150. All four alleged that, “If genetically and physiologically male
athletes are permitted to compete in girls’ track and field competitions governed by
the CIAC Policy in the Spring 2020 season, then Plaintiffs will likely lose victory,
recognition, and advancement opportunities in the spring season.” SAC ¥ 134. All
four provided specific details about the events in which such adverse impacts could
reasonably be expected, and why they could reasonably be expected. FAC 9 134;
SAC ¢ 134.

As comparison with the facts in the McCormick case reveals, these
allegations adequately establish the first component of standing for all four
plaintiffs—that is, that the plaintiff suffered an “injury in fact.” Lujan, 504 U.S. at

560-61. That case involved a complaint that the seasonal scheduling of girls’ soccer
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made it impossible for girls in the Mamaroneck school system to compete in the
state finals. The plaintiffs had never played soccer for the Mamaroneck high school
(although they asserted that they would like to), McCormick, 370 F.3d at 284, and
there was good reason to doubt that the Mamaroneck team could qualify for the
state finals within a time frame relevant to plaintiffs even if its scheduling
permitted, as it had not even qualified for sectional finals in the prior year, id. at
294. As the school district pointed out there, and Defendants point out here, Def.
Mem. 16, the outcomes of athletic competitions are never entirely predictable;
upsets happen. But plausibility, not certainty, is what is required. The Second
Circuit found that the McCormick plaintiffs had adequately alleged standing
despite the same unpredictable outcomes at issue there. Id. at 285.

However, since Selina Soule and Chelsea Mitchell have now graduated, in
the Second Amended Complaint, only Alanna Smith and Ashley Nicoletti seek
prospective injunctive relief against operation of the Policy. See SAC Prayer for
Relief. As to these two girls, the allegations also amply established (as of the time of
suit) (a) a “causal connection” between the Policy they seek to enjoin and the
threatened injury, and (b) that it was “likely that the injury will be redressed” by
the requested injunction. The allegations establish that Smith and Nicoletti had
standing to seek an injunction against application of the Policy.

2. Plaintiffs’ allegations adequately establish standing to seek
retrospective relief including declaratory relief.

All Plaintiffs seek injunctive relief to correct records, nominal and

compensatory damages, and a declaration that the Policy violates and violated Title
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IX. SAC, Prayer for Relief. All plaintiffs had standing, measured at the relevant
time, to pursue these claims and these remedies.

Defendants dispute standing to seek injunctive relief and correction of
records on the ungracious argument that correcting publicly available records will
do nothing to redress the unfair harm that these girls have suffered. Def. Mem. 17-
18.

If the records of athletic achievement maintained by CIAC and the Defendant
Schools did not matter, Defendants would not be resisting the requested corrections.
But they do matter. Records and recognition are integrally entwined with athletic
competition and the “chance to be champions.” McCormick, 370 F.3d at 295.
Correcting records cannot restore the lost moment of thrill and public applause at
the finish line, but it will remediate the harm in part. Receiving the specific
recognition that these plaintiffs have earned is very far from the entirely general
“psychic” satisfaction associated with seeing “the Nation’s laws . . . faithfully
enforced,” which the court found inadequate to confer standing in Steel Co. v.
Citizens for a Better Environment, 523 U.S. 83, 107 (1998). Each of the plaintiffs has
1dentified specific races in which she has been denied recognition in official CIAC
and school records for victories or placements which she would have received but for
the Policy. SAC 99 77-108. Being able to point to official records that accurately
reflect these achievements will plausibly be relevant to the college recruitment
opportunities of Alanna Smith and Ashley Nicoletti, and employment opportunities
for all Plaintiffs. SAC 9 2-4, 95. C.f. Hatter v. L.A. City High Sch. Dist., 452 F.2d

673, 674 (9th Cir. 1971) (correcting school records is relevant to college recruitment
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and employment and a student’s graduation does not render claims for declaratory
or injunctive relief moot in such a case); Flint v. Dennison, 488 F.3d 816, 824 (9th
Cir. 2007) (same).

It is plausible that—as is alleged—they would have achieved these victories
and advancement opportunities if male-bodied athletes had not been permitted to
take top honors in girls’ competitions, and plausibility is all that is required. If
Defendants wish to dispute the likelihood of those outcomes, that is a factual
dispute for a later day. See Anderson News, 680 F.3d at 184-85. Similarly, Plaintiffs
have alleged that Defendants maintain public, official records of race results and
victories that deny accurate recognition to Plaintiffs. SAC 49 156-57. Precisely what
physical and electronic records of these events are kept by the Defendants, and how,
is a subject for discovery, not for a motion to dismiss.

Defendants also argue that the scope of the records-correction requested by
Plaintiffs is overbroad. Def. Mem. 17. As discussed in Section IV(C) below, the
precise scope of appropriate injunctive relief that is appropriate is not relevant to
the question of whether these Plaintiffs have standing to seek injunctive relief.
They do.

B. Plaintiffs’ claims are not moot.

An entirely separate question is whether the graduation, in June 2020, of the
two male-bodied athletes responsible for the specific losses to girls of championships
and advancement opportunities detailed in the Complaint moots the requests of

Plaintiffs Alanna Smith and Ashley Nicoletti, who will compete in CIAC track
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events this year, for injunctive relief against future enforcement of the Policy.® It
does not.

If standing exists at the time injunctive relief is requested, then that request
will not be deemed moot unless defendants meet “the heavy burden of persua[ding]
the court that the challenged conduct cannot reasonably be expected to start up
again.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 189
(2000) (cleaned up). Subsequent events must make it “absolutely clear that the
allegedly wrongful behavior could not reasonably be expected to recur.” United
States v. Concentrated Phosphate Export Ass’n, 393 U.S. 199, 203 (1968).

Defendants cannot remotely carry that “heavy burden.” They do not even try,
preferring merely to speculate that it might not happen again, and attempting to
shift to Plaintiffs a burden of proof that rests on Defendants. In fact, the alleged
violation of Title IX can “reasonably be expected to recur.” First one, then another,
male-bodied athlete has participated in girls’ track competitions under CIAC
auspices for each of the last three years. CIAC and the Defendant Schools insist on
continuing the Policy that enables this, despite a finding by the OCR that the Policy
violates Title IX. They refuse to rescind the Policy precisely because they believe
that other students may wish to take advantage of it. Indeed, Defendants’ entire

discussions arguing that the requested injunction should be denied because it would

9 As noted above, only these Plaintiffs seek prospective injunctive relief. The
position of these Plaintiffs distinguishes this case from Cole v. Oroville Union High
School District, 228 F.3d 1092, 1098-1100 (9th Cir. 2000), cited by Defendants. In
that case, the request for injunctive relief was deemed moot once all the plaintiffs
who had been directly harmed by the policy had graduated.
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violate Equal Protection and Title IX, Def. Mem. 18-26, are premised on the
assumption that the situation will recur.

Further, this case presents the classic situation of a policy that is “capable of
repetition, but evading review.” Well-established precedent “permits federal courts
to decide a case where ‘(1) the challenged action was in duration too short to be fully
litigated prior to its cessation or expiration, and (2) there is a reasonable
expectation that the same complaining party will be subjected to the same action
again.” United States. v. Quattrone, 402 F.3d 304, 309 (2d Cir. 2005) (citation
omitted). Plaintiffs, of course, have no ability to know what male-bodied athletes
may register to compete in girls’ track events in the next season. But once a season
has started, it is impractical as a matter of timing to obtain judicial intervention
quickly enough to avoid the harm complained of. Illustrating that reality, the
present case—and a motion for preliminary injunction—were filed in February of
2020. Only six months after the Complaint was filed have Defendants been required
to “move or answer,” and Plaintiffs’ motion for preliminary injunction, filed
concurrently with the original Complaint, has yet to be heard.

Indeed, even if Defendants had repealed the Policy (which they emphatically
refuse to do), this Court’s jurisdiction would not be destroyed. “It is well settled that
a defendant’s voluntary cessation of a challenged practice does not deprive a federal
court of its power to determine the legality of the practice. If it did, the courts would
be compelled to leave the defendant . . . free to return to his old ways. In accordance
with this principle, the standard we have announced for determining whether a

case has been mooted by the defendant’s voluntary conduct is stringent.” Friends of
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the Earth, 528 U.S. at 189 (cleaned up). The graduation of the Intervenors has not
mooted Plaintiffs’ requests for prospective injunctive relief.

C. Defendants’ criticisms of the requested relief are irrelevant to their
motion to dismiss.

Defendants spend a great deal of space arguing that the relief requested by
Plaintiffs cannot be granted for several reasons: because it would violate Equal
Protection rights of Intervenors, Def. Mem. 18-24; because it would violate Title IX,
Def. Mem. 24-26; because it extends to events in which Plaintiffs themselves did not
participate, Def. Mem. 17-18. Defendants are wrong on the substance in each case,
but the decisive point for immediate purposes is that these arguments are
categorically irrelevant and out of place in a motion to dismiss. They simply cannot
be entertained at this point in the lawsuit.

If schools violate Title IX, the federal courts are tasked to enjoin the
violation, and to craft a remedy for the harms. Franklin v. Gwinnett Cty. Pub. Schs.,
503 U.S. 60, 66 (1992). What the appropriate shape of that relief should be is a
question for a later day. A federal court may not dismiss a meritorious claim
because the requested relief is not the correct one. Holt Civic Club v. City of
Tuscaloosa, 439 U.S. 60, 65—66 (1978). If a court “dismissed on the basis that the
relief requested was inappropriate, or beyond the Court’s power to grant, the Court
moved too quickly. . .. [FRCP’s] clear and long-accepted meaning is that a
complaint should not be dismissed for legal insufficiency except where there is a
failure to state a claim on which some relief, not limited by the request in the
complaint, can be granted.” Norwalk CORE v. Norwalk Redevelopment Agency, 395

F.2d 920, 925-26 (2d Cir. 1968); see also Babcock v. Frank, 729 F. Supp. 279, 286
39



Case 3:20-cv-00201-RNC Document 154 Filed 09/11/20 Page 48 of 57

(S.D.N.Y.,1990) (“If a complaint states a case justifying any relief within the court’s
power to grant, the prayer for relief must be disregarded and the action may not be
dismissed under Rule 12(b)(6). The question is not whether the relief sought by the
plaintiff is available, but whether any relief whatsoever could be granted.”). This is
true even if the objection to the requested relief is a constitutional one. See
Goldman v. Reddington, 417 F. Supp. 3d 163, 176 (E.D.N.Y. 2019) (motion to
dismiss contending that requested injunction would violate First Amendment was
“an inappropriate basis for dismissal”); City of New York v. A-1 Jewelry & Pawn,
Inc., 247 F.R.D. 296, 353 (E.D.N.Y. 2007) (Contention that remedy sought by City
would be unconstitutional deemed irrelevant to motion to dismiss. That motion
“properly addresses the cause of action alleged, not the remedy sought.”).

D. Defendants’ Equal Protection arguments are irrelevant and meritless
for additional reasons.

Defendants’ extended arguments concerning Equal Protection all attack the
relief requested by Plaintiffs and are irrelevant for that reason. But these attacks
are mistaken and irrelevant for other reasons as well.

The only division or classification in athletics that Plaintiffs’ requested relief
1implicates is one based on biological sex. Although “discrimination” based on sex is
subject to intermediate scrutiny, it is established beyond dispute that where the
physiological differences between the sexes are genuinely relevant, differentiation
by biological sex is not “arbitrary,” Engquist v. Oregon Department of Agriculture,
553 U.S. 591, 598 (2008), but rather i1s permissible. Clark v. Ariz. Interscholastic
Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) (rejecting demand by boy, based on equal

protection, to be permitted to compete in girls’ volleyball); Bauer v. Lynch, 812 F.3d
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340, 350 (4th Cir. 2016) (rejecting Title VII sex discrimination challenge to lower
physical fitness requirements for female FBI recruits, because “[m]en and women
simply are not physiologically the same for the purposes of physical fitness
programs”). Indeed, in VMI, while rejecting separation in education as incompatible
with equal protection, Justice Ginsburg, writing for the Court, volunteered that the
admission of women to VMI would “undoubtedly require” separate physical fitness
standards for women because of “physiological differences between male and female
individuals.” VMI, 518 U.S. at 533, 550 n.19.10

As all these cases indicate, different treatment of the sexes where physical
strength and capability is relevant satisfies intermediate scrutiny not because it is
traditional, but for a concrete, objective reason: the broadly consistent physiological
differences between men and women, including the fact that men have
systematically greater athletic capabilities. These differences are recognized in the
precedents cited above. Detailed and more-than-plausible facts about those
differences in athletic capability are alleged in the Complaint, SAC 99 43-63, and
must be accepted as true for purposes of the present motion. The Department of
Education has even said that separation of athletics by biological sex may be
essential in order to provide equal athletic opportunities to women. Supra p. 24 n. 8.
In short, what Plaintiffs seek is not new, is justified by physiological facts well

recognized in the law, and is legal.

10 Cf. Nguyen v. INS, 533 U.S. 53, 73 (2001) (rejecting equal protection challenge to
more rigorous requirements of proof of paternity vs. maternity for immigration
purposes, and condemning the failure “to acknowledge even [the] most basic
biological differences” between the sexes, as if those real differences were but

“stereotypes”).
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What is new is Defendants’ attempt to invoke Equal Protection to mandate
discrimination based on gender identity—even as they argue that gender identity
should be recognized as a quasi-suspect class for purposes of Equal Protection (a
designation that neither the Supreme Court nor the Second Circuit has ever
approved). Under traditional separation of sports by sex, and under the relief
Plaintiffs request, no eligibility, no qualification, turns on gender identity, whether
expressly or implicitly. The only divisor is the objectively justified and legally
permissible criterion of biological sex.

Under the regime that Defendants advocate, by contrast, if two biological
males step up to the registration desk to try out for the varsity girls’ basketball
team, the male who claims a female gender identity must be allowed to try out for
the girls’ team, while the male who claims a male gender identity must be excluded.
This is discrimination based on gender identity pure and simple. And it is
discrimination entirely untethered to those facts of physiology that have been
recognized as the justification for separation of athletics based on biological sex.
More, Defendants are asserting that Equal Protection not only allows but requires
this discrimination or different treatment based on gender identity. But this is
1impossible: Equal Protection acts to prohibit discrimination. In no case has the
Supreme Court ever held that compliance with Equal Protection can require

discrimination on any criterion whatsoever.!!

11 Cf. Schuette v. Coal. to Defend Affirmative Action, 572 U.S. 291, 300-02 (2014)
(reviewing cases that establish that Equal Protection may permit, but cannot
require, “affirmative action” based on race in educational admissions).
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Finally, Defendants’ references to hormone suppression, Def. Mem. 22-23, are
utterly irrelevant. The CIAC Policy that Plaintiffs challenge as violating Title IX
does not require or even mention hormone suppression. If CIAC repeals the Policy
and adopts a different policy that requires male athletes to undergo hormone
suppression before competing in female events, that will be time enough for that
debate. But CIAC has not done so. Meanwhile, the only “facts” concerning hormone
suppression for purposes of the present motion are Plaintiffs’ plausible allegation
that “Administering testosterone-suppressing drugs to males by no means
eliminates their performance advantage,” and “suppressing testosterone in men
after puberty . . . does not completely reverse their advantages in muscle mass and
strength, bone mineral density, lung size, or heart size.” SAC 9 59-60.

In fact, Defendants’ invocations of hormone suppression, Def. Mem. 22-23,
highlight the incoherence of their position. Are they arguing that Equal Protection
requires schools to permit male-bodied athletes who claim a female gender identity
to participate in girls’ athletics if and only if they have thoroughly suppressed any
physiological advantage that they might otherwise have? If so, then they are arguing
for a regime that rejects separation of athletics by either sex or gender identity, but
instead separates based on some extremely difficult to define criterion of athletic
capability.

Or is their position that Equal Protection requires schools to permit al/
students born male who claim a female gender identity to participate in girls’

athletics, regardless of whether they have undergone any hormone suppression at
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all? If so, then Defendants’ discussion of hormone suppression is nothing more than
an intentional distraction and smokescreen.

In either case, even if it is true (as it undoubtedly is) that some males do not
have superior physical capabilities as compared to athletic females—whether as a
result of natural genetics or hormonal intervention—nothing follows. It is both
alleged and true that “male athletes consistently achieve records 10-20% superior to
comparably fit and trained women across almost all athletic events.” SAC q 51.
Courts have recognized that sex is “a legitimate accurate proxy” for athletic
capabilities, because of “average real differences between the sexes.” Clark, 695
F.2d at 1129. And this is enough. As the Supreme Court has explained: “None of our
gender-based classification equal protection cases have required that the
[regulation] under consideration must be capable of achieving its ultimate objective
in every instance.” Nguyen, 533 U.S. at 70. “[Flew statutory classifications are
entirely free from the criticism that they sometimes produce inequitable results.”
Lalli v. Lalli, 439 U.S. 259, 273 (1978). With intermediate scrutiny, the policy need
only have a “substantial relation” to an important government interest. See Craig v.
Boren, 429 U.S. 190, 197 (1976); Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724
(1982).

E. The doctrine of Pennhurst does not bar Plaintiffs’ claim for damages.

Defendants argue that even if the Policy violates Title IX, the doctrine of
Pennhurst State School & Hospital v. Halderman, 451 U.S. 1 (1981), means that
“Plaintiffs’ claims for nominal and compensatory damages must be dismissed.” Def.

Mem. 46. Pennhurst is in fact irrelevant to the present motion, for multiple reasons.

44



Case 3:20-cv-00201-RNC Document 154 Filed 09/11/20 Page 53 of 57

First, as noted above, if Plaintiffs have alleged valid causes of action (and
they have), then debates about proper relief are for a later day, not a basis for
dismissal.

Second, Defendants are attempting to misdirect the Court into misapplying
Pennhurst to decide de novo what are in fact settled questions of law. Pennhurst
addresses the question of whether a private right of action will be implied from a
federal mandate that is based on the spending power. Pennhurst, 451 U.S. at 16-17.
But that question is not open here; it is established that an implied private right of
action to seek redress for violations of Title IX exists. Yusuf v. Vassar College, 35
F.3d 709, 714 (2d Cir. 1994) (citing Cannon, 441 U.S. 677). It is equally established
that damages are available to private plaintiffs asserting such a claim. Id. (citing
Franklin, 503 U.S. 60). Plaintiffs cite no case in which Pennhurst has been applied
to limit the available remedies once a private right of action is found to exist.

Third, as to Title IX specifically, the Supreme Court has repeatedly held that
the text of Title IX and repeated Supreme Court decisions have put educational
institutions “on notice that they could be subjected to private suits for intentional
sex discrimination,” and that this liability “encompass[es] diverse forms of
intentional sex discrimination.” Jackson v. Birmingham Bd. of Educ., 544 U.S. 167,
182—-83 (2005). In sum, the Court has held that “the [Pennhurst] notice problem
does not arise in a case such as this, in which intentional discrimination is alleged.”
Id. (alterations original) (quoting Franklin, 503 U.S. at 74-75); see also Davis, 526
U.S. at 642 (same). In Jackson, Franklin, and Davis, the Court each time held that

Title IX protected a different form of intentional discrimination than the Court had
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previously recognized—and that Pennhurst did not bar damages for this newly
recognized class of claims. Any contrary argument based on supposed lack of
“notice,” the Court held, “ignores the import of our repeated holdings construing
‘discrimination’ under Title IX broadly.” Jackson, 544 U.S. at 174. These multiple
precedents are fatal to Defendants’ attempt to muddy the water concerning “notice”
by calling Plaintiffs’ claims “novel” and citing a promptly rescinded “Dear
Colleague” letter issued by the Department of Education in 2016. Def. Mem. 44-46.
Here, the complaint plausibly alleges intentional discrimination. SAC 99 124-132. If
Defendants intentionally violated Title IX, then damages are not barred by
Pennhurst.

Defendants’ attempt to invoke the Eleventh Amendment and sovereign
immunity to fabricate a heightened “notice” requirement, Def. Mem. 43, is specious.
Whatever state courts may have held in different contexts for different purposes, see
Def. Mem. 43 n. 27, the Second Circuit has unequivocally held that Connecticut
school boards are not arms of the state for purposes of Eleventh Amendment
immunity. Rosa R. v. Connelly, 889 F.2d 435, 437-38 (2d Cir. 1989) (“[L]ocal school
boards are municipal bodies for purposes of the Eleventh Amendment and thus
subject to suit in federal court.”); see also Woods v. Rondout Valley Cent. Sch. Dist.
Bd. of Educ., 466 F.3d 232, 239 (2d Cir. 2006) (“[T]he Supreme Court ruled that a
local Ohio board of education was not entitled to such immunity because it was
‘more like a county or city than it [was] like an arm of the State.” We reached the
same conclusion with respect to a local Connecticut board of education . ...”)

(cleaned up). No heightened notice requirement applies.
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Conclusion

For the reasons set forth above, Defendants motion to dismiss should be

denied in its entirety.

Respectfully submitted this 11th day of September, 2020.

By:_/s/ Roger G. Brooks

Roger G. Brooks

CT Fed. Bar No. PHV10498
Jeffrey A. Shafer

CT Fed. Bar No. PHV10495
Alliance Defending Freedom
15100 N. 90th Street
Scottsdale, Arizona 85260
Telephone: (480) 444-0020
Fax: (480) 444-0028

Email: rbrooks@ADFlegal.org
Email: jshafer@ADFlegal.org

Kristen K. Waggoner

CT Fed. Bar No. PHV10500
Christiana M. Holcomb

CT Fed. Bar No. PHV10493
Parker Douglas

CT Fed. Bar No. PHV10761
Alliance Defending Freedom
440 First St. NW, Suite 600
Washington, D.C. 20001
Telephone: (202) 393-8690

Fax: (202) 347-3622

Email: kwaggoner@ADFlegal.org
Email: cholcomb@ADFlegal.org
Email: pdouglas@ADFlegal.org

47



Case 3:20-cv-00201-RNC Document 154 Filed 09/11/20 Page 56 of 57

Howard M. Wood III

CT Bar No. 68780, CT Fed. Bar No. 08758
James H. Howard

CT Bar No 309198, CT Fed. Bar No 07418
Fiorentino, Howard & Petrone, P.C.

773 Main Street

Manchester, CT 06040

Telephone: (860) 643-1136

Fax: (860) 643-5773

Email: howard.wood@pfwlaw.com

Email: james.howard@pfwlaw.com

Attorneys for Plaintiffs
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Certificate of Service

I hereby certify that on September 11, 2020, a copy of the foregoing Response
in Opposition to Motion to Dismiss was filed electronically with the Clerk of Court.
Service on all parties will be accomplished by operation of the court’s electronic

filing system.

/s/ Roger G. Brooks

Attorney for Plaintiffs
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
32 OLD SLIP, 26™ FLOOR
NEW YORK, NEW YORK 10005

TIMOTHY C. J. BLANCHARD
DIRECTOR
NEW YORK OFFICE

May 15,2020
Sent via email only to:

MIZEL001@hartford.gov

Lori Mizerak

Assistant Corporation Counsel

City of Hartford

550 Main Street, Room 210
Hartford, Connecticut 06103
Attorney for Hartford Public Schools

dmonastersky@HL-Law.com

David S. Monastersky, Esq.

Howd & Ludorf, LLC

65 Wethersfield Avenue

Hartford, Connecticut 06114

Attorney for Glastonbury Public Schools
and Canton Public Schools

pimurphy@goodwin.com &

lyoder(@goodwin.com

Peter J. Murphy, Esq.

Linda L. Yoder, Esq.

Shipman & Goodwin, LLP

One Constitution Plaza

Hartford, Connecticut 06103-1919

Attorneys for Connecticut Interscholastic Athletic Conference
and Danbury Public Schools

jzelman@fordharrison.com

Johanna Zelman, Esq.

Ford Harrison

CityPlace I1

185 Asylum Street, Suite 610

Hartford, Connecticut 06103

Attorney for Bloomfield Public Schools
and Cromwell Public Schools

The Department of Education's mission is to promote student achievement and preparation for global competitiveness by
fostering educational excellence and ensuring equal access.
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Re: Case No. 01-19-4025
Connecticut Interscholastic Athletic Conference

Case No. 01-19-1252
Glastonbury Public Schools

Case No. 01-20-1003
Bloomfield Public Schools

Case No. 01-20-1004
Canton Public Schools

Case No. 01-20-1005
Cromwell Public Schools

Case No. 01-20-1006
Danbury Public Schools

Case No. 01-20-1007
Hartford Public Schools

Dear Attorneys Mizerak, Monastersky, Murphy, Yoder, and Zelman:

The U.S. Department of Education, Office for Civil Rights (OCR) issues this Letter of Impending
Enforcement Action' in the above-referenced cases. The Complainant filed complaints against the
Connecticut Interscholastic Athletic Conference (CIAC) and the Glastonbury Board of Education
(Glastonbury) on behalf of three high school student-athletes and their parents. The Complainant
alleged that the CIAC’s policy permitting certain biologically male student-athletes to participate
in interscholastic athletics (Article IX, Section B of the CIAC By-Laws, adopted May 9, 2013, and
titled, “Transgender Participation™ (hereinafter referred to as the Revised Transgender
Participation Policy)) discriminated against female student-athletes competing in interscholastic
girls’ track in the state of Connecticut on the basis of their sex.? Specifically, the Complainant
alleged that the Revised Transgender Participation Policy denied girls opportunities to compete,
including in state and regional meets, and to receive public recognition critical to college recruiting
and scholarship opportunities. The Complainant further alleged that implementation of the
Revised Transgender Participation Policy by Glastonbury, the school attended by one of the
complainant student-athletes (Student 1), denied opportunities to girls competing in interscholastic
girls’ track on the basis of their sex. In addition, the Complainant alleged that the CIAC retaliated
against one of the complainant parents (Parent 1), after Parent 1 complained about the Revised

!'Section 305 of OCR’s Case Processing Manual states as follows: “When following the expiration of the 10 calendar
day period referenced in CPM subsection 303(g) . . . the recipient does not enter into a resolution agreement to resolve
the identified areas of non-compliance, OCR will prepare a Letter of Impending Enforcement Action.”

2 For the purposes of this letter, the terms “male” and “female” are defined by biological sex. See Mem. fiom U.S.
Attorney General to U.S. Attorneys Heads of Department Components (Oct. 4, 2017), available at
https://www.justice.gov/ag/page/file/1006981/download; and Brief for the Federal Respondent, Harris Funeral
Homes, Inc. v. EEOC, et al., No. 18-107,2019 WL 3942898 (U.S.) (2019).
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Transgender Participation Policy; and that a Glastonbury track coach retaliated against Student 1
for her and her parent’s (Parent 2’s) advocacy against the Revised Transgender Participation
Policy.

Pursuant to OCR’s Case Processing Manual (the Manual),> Section 103, OCR also opened an
investigation of Bloomfield Public Schools (Bloomfield) and Hartford Public Schools (Hartford),
based on allegations that these school districts allowed a biologically male student-athlete (Student
A) to participate on their girls’ track teams. OCR also opened an investigation of Cromwell Public
Schools (Cromwell), based on allegations that this school district allowed a biologically male
student-athlete (Student B) to participate on its girls’ track team. Additionally, OCR opened an
investigation of Canton Public Schools (Canton) and Danbury Public Schools (Danbury), the
school districts attended by the other two complainant student-athletes (Students 2 and 3,
respectively), following a determination that these school districts may have been involved in
alleged acts of discrimination related to the complaints filed against the CIAC and Glastonbury.
OCR investigated whether these school districts denied athletic benefits and opportunities to
female student-athletes competing in interscholastic girls’ track through implementation of the
Revised Transgender Participation Policy, or limited the eligibility or participation of any female
student-athletes competing in interscholastic girls’ track through implementation of the Revised
Transgender Participation Policy.

Summary of Findings

As detailed below, the actions of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell,
Canton, and Danbury resulted in the loss of athletic benefits and opportunities for female student-
athletes. One complainant student-athlete explained to OCR that no matter how hard she trained,
she felt that she could never be good enough to defeat Students A and B. She also stated that
female student-athletes were missing out on great opportunities to succeed and felt that female
student-athletes could be “completely eradicated from their own sports.” Another complainant
student-athlete explained to OCR that she felt that she could not fairly compete against Students
A and B, because they had a physical advantage over her. In this sense, they were denied the
opportunities that Connecticut male student-athletes had of being able to compete, on a level
playing field, for the benefits that flow from success in competitive athletics. OCR determined
that the participation of Students A and B in girls’ track events resulted in lost benefits and
opportunities for female student-athletes.

OCR determined that the CIAC, by permitting the participation of certain male student-athletes in
girls’ interscholastic track in the state of Connecticut, pursuant to the Revised Transgender
Participation Policy, denied female student-athletes athletic benefits and opportunities, including
advancing to the finals in events, higher level competitions, awards, medals, recognition, and the
possibility of greater visibility to colleges and other benefits. Accordingly, OCR determined that
the CIAC denied athletic benefits and opportunities to female student-athletes competing in
interscholastic girls’ track in the state of Connecticut through the Revised Transgender
Participation Policy, in violation of the regulation implementing Title IX of the Education
Amendments of 1972 (Title IX), at 34 C.F.R. § 106.41(a).

3 https://www?2.ed.gov/about/offices/list/ocr/docs/ocrepm.pdf.
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OCR determined that the participation of Glastonbury, Canton, and Danbury in athletic events
sponsored by the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy,
which resulted in Students 1, 2, and 3, and other female student-athletes competing against
Students A and B, denied athletic benefits and opportunities to Students 1, 2, and 3, and other
female student-athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. §
106.41(a). Glastonbury, Canton, and Danbury placed female student-athletes in athletic events
against male student-athletes, resulting in competitive disadvantages for female student-athletes.
The athletic events in which the female student-athletes competed were coeducational; female
student-athletes were denied the opportunity to compete in events that were exclusively female,
whereas male student-athletes were able to compete in events that were exclusively male.
Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Glastonbury’s, Canton’s, and Danbury’s obligations to comply with the regulation implementing
Title IX are not obviated or alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

Student A participated in girls’ outdoor track during school year 2017-2018 on the Bulkeley
(Hartford) team; and participated in girls’ indoor and outdoor track during school year 2018-2019
on Bloomfield’s team. OCR determined that the participation of Hartford and Bloomfield in
athletic events sponsored by the CIAC, consistent with the CIAC’s Revised Transgender
Participation Policy, which resulted in Student A’s participating in events against Students 1, 2,
and 3, and against other female student-athletes, denied athletic benefits and opportunities to
Students 1, 2, and 3, and other female student-athletes, in violation of the regulation implementing
Title IX, at 34 C.F.R. § 106.41(a). Student B participated in girls’ indoor and outdoor track during
school years 2017-2018 and 2018-2019 on Cromwell’s team. OCR determined that the
participation of Cromwell in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student B’s participating in events
against Students 1, 2, and 3, and against other female student-athletes, denied athletic benefits and
opportunities to Students 1, 2, and 3, and other female student-athletes, in violation of the
regulation implementing Title IX, at 34 C.F.R. § 106.41(a). Hartford’s, Bloomfield’s, and
Cromwell’s obligations to comply with the regulation implementing Title IX are not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

For the aforementioned reasons, OCR also determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury treated student-athletes differently based on sex, by
denying benefits and opportunities to female students that were available to male students.

With respect to the retaliation allegation filed against the CIAC, there was insufficient evidence to
substantiate the Complainant’s allegation that the CIAC retaliated against Parent 1 after Parent 1
complained about the Revised Transgender Participation Policy. With respect to the retaliation
allegation filed against Glastonbury, there was insufficient evidence to substantiate the
Complainant’s allegation that Glastonbury retaliated against Student 1.

Nothing in this letter should be interpreted to impute misconduct on the part of any biologically
male students who participated in these competitions.
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Investigation and Issuance of Letter of Impending Enforcement Action

During the course of the investigation, OCR interviewed the Executive Director of the CIAC;
administrators and staff from Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury; and the students and parents on whose behalf the complaint was filed. In addition, OCR
reviewed documentation that the Complainant, the CIAC, the school districts, and some of the
students and parents submitted. OCR also reviewed publicly available information regarding the
CIAC and its member school student-athletes.

At the conclusion of the investigations, OCR informed the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury of its findings and determinations that the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury had discriminated against
female student-athletes. OCR requested that the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury enter into resolution agreements to remedy the violations.
Because the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury did not
enter into resolution agreements, OCR issued letters of impasse to the CIAC, Glastonbury,
Bloomfield, Hartford, Cromwell, Canton, and Danbury on March 17, 2020, in which it advised the
CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury that it would issue
this letter if each did not reach an agreement with OCR within 10 calendar days of the date of its
impasse letter.* OCR issues this Letter of Impending Enforcement Action because the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury have to date failed to
voluntarily enter into resolution agreements to remedy the identified violations.

Jurisdiction

OCR is responsible for enforcing Title IX, as amended, 20 U.S.C. § 1681 et seq., and its
implementing regulation at 34 C.F.R. Part 106, which prohibit discrimination on the basis of sex
in education programs and activities receiving financial assistance from the U.S. Department of
Education (the Department).

OCR has jurisdiction over the CIAC as follows:

a) The CIAC is a direct recipient of Federal funding from the Department through a grant
awarded by the Department’s Office of Special Education Programs (OSEP) to support
the Special Olympics Unified Champion Schools program administered by the CIAC.

b) The CIAC is also an indirect recipient of Federal funding. The CIAC is governed by
member school representatives who devote official time and district resources to the
CIAC (e.g., determine athletic eligibility, make rules for athletic competitions, run state
boys’ and girls’ tournaments, and control state championships). In addition, the CIAC
receives revenue through the sale of tickets to tournament contests—revenue that
would otherwise go to the schools—and by the assessment of entry fees on schools for

4 In emails dated March 27, 2020, OCR informed the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton,
and Danbury that in view of their COVID-19-related duties and responsibilities, OCR was extending the 10-calendar-
day deadline to respond to OCR’s proposed resolution agreement for a period of 30 days, to April 27, 2020.
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participation in various tournaments. The CIAC is also an indirect recipient of
Departmental financial assistance through Special Olympics of Connecticut (which
receives grant money from OSEP) because several employees of Special Olympics of
Connecticut provide to the CIAC technical assistance in the administration of the
Special Olympics Unified Champion Schools program.

c) The CIAC’s member schools also have ceded controlling authority over Connecticut’s
high school athletic program to the CIAC, whose purpose is to supervise, direct, and
control interscholastic athletics in Connecticut. In addition to the CIAC’s governance
by local school representatives (noted above), the Connecticut General Assembly’s
Office of Legislative Research stated that school districts have the power to organize
athletic programs and decide in what sports to compete, adding, “Boards have
delegated authority over the organization of mterscholastic high school athletics to [the
CIAC]. CIAC regulates high school sports, promulgates eligibility and safety and
health rules for teams, and organizes and controls games and championships.”

OCR has jurisdictional authority under Title IX to investigate Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury, because each is a recipient of financial assistance from the
Department.

I ATHLETIC BENEFITS AND OPPORTUNITIES

Findings of Fact

The CIAC'’s Organizational Structure

The CIAC i1s the only association governing interscholastic athletic programs for secondary
schools in Connecticut.” The CIAC is a division of the Connecticut Association of Schools (CAS).
Any public or parochial school accredited by the Connecticut State Department of Education, as
well as any private school or academy, and any private school holding associate institutional
membership in the CAS can become a member of the CIAC. The CIAC currently has 188 member
schools. Member schools sign an annual Membership Agreement, pay annual dues, and agree to
abide by the CAS Constitution and the CIAC By-Laws and Eligibility Rules. During school year
2018-2019, the CIAC authorized its member schools to participate in 14 boys’ sports and 13 girls’
sports. The CIAC By-Laws allow female athletes to participate on boys’ teams, but do not permit
male athletes to participate on girls’ teams. The CIAC administers its athletics programs by way
of the CAS Constitution, by-laws, and tournament regulations.5

The CIAC has 27 committees corresponding to each of the CIAC-sanctioned sports. Each
committee includes representatives from member schools, including principals, coaches, and

3 See CIAC Handbook 2019-2020, Section 2.2 (“The CIAC is the only Association which governs interscholastic
athletic programs for secondary schools in Connecticut.”).

6 The by-laws constitute the general rules and policies for athletic administration and participation in the CIAC.
Specific policies, such as the Revised Transgender Participation Policy, are contained within the by-laws. Further
policies regarding sport-specific tournament participation (“tournament regulations™) are published each season in a
sports information packet.
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athletic directors, as well as former coaches. These committees coordinate the activities of the
sports, including game rules, playing conditions, tournament policies, and sportsmanship
initiatives. The by-laws, along with the CAS constitution, are published every year as part of the
CIAC Handbook, which is available on the CIAC website.” The Handbook includes detailed rules
and regulations governing athletic administration, scheduling, and eligibility, among other topics.
The CAS Legislative Body is authorized to make changes to the CAS Constitution and the by-
laws. The principals of the CIAC member schools are the voting delegates to the Legislative Body.
The CAS Constitution states that any voting member school may submit a proposed change to the
by-laws/regulations through its representative. The CIAC Board of Control is the governing body
for high school interscholastic sports in Connecticut and has 14 voting and 3 non-voting members;
the Board of Control has representatives from large, medium, and small schools, urban and rural
schools, as well as public, parochial, and technical schools.® The by-laws require that the Board
of Control consider any proposed change to a by-law/regulation, act upon it, and submit any
proposed by-law/regulation change to member schools for a vote at the annual meeting of the
Legislative Body. The by-laws, including the rules, regulations, and policies contained therein, as
well as the tournament regulations are binding on its member schools,” and the CIAC has the
authority to penalize schools for violation of the by-laws. '

During interviews, district staff members confirmed that the districts regarded the by-laws, rules,
and regulations, including the Revised Transgender Participation Policy, as binding. The
witnesses further stated that they regarded the CIAC as the only athletic association in Connecticut
that could provide sufficient competitive opportunities for their students.!! Witnesses told OCR
that if their schools were to withdraw from the CIAC, they likely would encounter difficulties
scheduling games against other schools and would be unable to participate in statewide
competitions. An Athletic Director for one of the Districts advised OCR that a CIAC member
school would not benefit from playing against a nonmember school because it would not add to

7 http://www.casciac.org/pdfs/ciachandbook 1920.pdf (site last visited on April 24, 2020).

8 The CIAC Board of Control is elected each year by the Legislative Body at the Annual Meeting of the CAS. The
CIAC Board of Control meets monthly during the school year.

® See the CIAC Handbook 2019-2020, Section 2.4 (“Each member school has the responsibility of knowing and
adhering to all CIAC rules and regulations and administering its athletic programs according to those rules.”).

10 See the CIAC Handbook 2019-2020, Section 3.0, CIAC By-Laws, Article 111, Section C (“The Board of Control
shall have the power to assess and to enforce such penalties, including fines, against member schools, principals,
athletic directors, coaches and/or members of the coaching staff, as it deems suitable for violations of its Bylaws,
Regulations, Rules, Standards of Courtesy, Fair Play and Sportsmanship, Code of Ethics, or any other standard of
conduct or any other provision of this Handbook.”). Witnesses OCR interviewed, including the CIAC Executive
Director and administrators of member schools, stated that, in general, member schools are responsible for ensuring
their own compliance with the CIAC’s rules and for self-reporting any violations of those rules. Member schools can
also report other schools for potential violations. The CIAC Executive Director informed OCR that, to date, no
member school has self-reported or reported another member school for a violation of the Revised Transgender
Participation Policy.

' The CIAC Executive Director stated that there are private schools within Connecticut, such as Taft, Choate, and
Kent, that do not belong to the CIAC. These schools belong to the Founders League, whose website describes the
league as comprising “highly selective college preparatory schools.” The Founders League includes ten schools from
Connecticut and one school from New York. The Founders League holds its Championship in 13 boys’ sports and 12
girls’ sports separately, and the CIAC precludes any Founders League schools from competing in any post-season
events hosted by the CIAC. Witnesses opined that they did not know if the Founders League was a feasible alternative
for a public school in lieu of becoming a member of the CIAC.
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the school’s record for purposes of qualifying for the state championship. The same Athletic
Director also stated that having a state-wide association makes all of the athletics programs
stronger and more consistent with set rules for play and eligibility.

The CIAC s Adoption of its Revised Transgender Participation Policy

The CIAC stated that its Board of Control began discussions regarding transgender participation
in athletics during school year 2007-2008. During its 56 Annual Meeting, held on May 8, 2008,
the CIAC membership adopted a by-law change concerning the eligibility of transgender athletes,
adding new language to Article IX of the CIAC by-laws (the 2008 policy). Specifically, the 2008
policy allowed transgender student-athlete participation only in accordance with the gender stated
on the student’s birth certificate unless the student had undergone “sex reassignment.”'? The 2008
policy set forth specific requirements for post-pubescent sex reassignment, including surgery; legal
recognition of the reassignment by proper governmental authorities; hormonal therapy; and a two-
year waiting period post-surgical and anatomical changes.!®> The 2008 policy also provided that a
student-athlete seeking participation as a result of a sex reassignment would be able to appeal
eligibility determinations through the CIAC’s eligibility appeal process. The stated rationale for
the 2008 policy was that “[w]hile the eligibility of transgendered students has not yet been a ‘live’
issue in Connecticut, the CIAC Board felt that it should be pro-active and have a policy in place
for any future eventualities.”'* The 2008 policy remained in effect until 2013. The CIAC advised
OCR that, during that time period, the CIAC did not receive any requests for a student-athlete to
participate on a team that was different from the student’s “assigned gender at birth.”

The CIAC stated that in 2012, after the Connecticut Legislature passed Public Act 11-55,
expanding the scope of Connecticut’s anti-discrimination laws to prohibit discrimination on the
basis of “gender identity or expression,”’ the CIAC decided to review and revise the 2008 policy.

W /pdfs/ciachandbook 1213 .pdf (site last visited on April 24, 2020)
13 Under the 2008 pohcy a student-athlete who had undergone sex reassignment before puberty was not subject to the
requirements detailed above.

14 The CIAC Annual Meeting minutes. https://www.casciac.org/pdfs/adopted bylaw changes CIAC.pdf (site last

visited on April 24. 2020).

15 P.A. 11-55, which became effective on October 1, 2011, defines “gender identity or expression” as follows:

“Gender identity or expression” means a person’s gender-related identity, appearance or behavior,
whether or not that gender-related identity, appearance or behavior is different from that
traditionally associated with the person’s physiology or assigned sex at birth, which gender-related
identity can be shown by providing evidence including, but not limited to, medical history, care or
treatment of the gender-related identity, consistent and uniform assertion of the gender-related
identity or any other evidence that the gender-related identity is sincerely held, part of a person’s
core identity or not being asserted for an improper purpose.

See Conn. Gen. Stat. § 46a-51. Specifically, with respect to the public schools, P.A. 11-55 amended § 10-15c of the
Connecticut General Statutes to prohibit discrimination on the basis of gender identity or expression, among other
bases. The legislative history of P.A. 11-55 indicates that the topic of athletics was briefly raised during the
Connecticut House proceedings on May 19, 2011, in a discussion between Rep. Fox (the bill’s proponent) and Rep.
Shaban. In response to Rep. Shaban’s question concerning whether, under the bill, a high school boy who wanted to
play on the school’s girls’ basketball team could not be prohibited from doing so, Rep. Fox indicated that he believed,
but was not certain, that in that context the intent of the bill was to apply only to a male athlete who had undertaken



Case 3:20-cv-00201-RNC Document 154-1 Filed 09/11/20 Page 10 of 46

Page 9 of 45 — Case Nos. 01-19-4025, 01-19-1252, 01-20-1003, 01-20-1004, 01-20-1005, 01-20-
1006, and 01-20-1007

The CIAC did so at its Annual Meeting, held on May 9, 2013, when the current Revised
Transgender Participation Policy was enacted. This Policy states, in relevant part:

[T]his policy addresses eligibility determinations for students who have a gender
identity that is different from the gender listed on their official birth certificates. . .
. Therefore, for purposes of sports participation, the CIAC shall defer to the
determination of the student and his or her local school regarding gender
identification. In this regard, the school district shall determine a student’s
eligibility to participate in a CIAC gender specific sports team based on the gender
identification of that student in current school records and daily life activities in the
school and community at the time that sports eligibility is determined for a
particular season. Accordingly, when a school district submits a roster to the CIAC
it is verifying that it has determined that the students listed on a gender specific
sports team are entitled to participate on that team due to their gender identity and
that the school district has determined that the expression of the student’s gender
identity is bona fide and not for the purpose of gaining an unfair advantage in
competitive athletics. . . . The CIAC has concluded that [these] criteria [are]
sufficient to preclude the likelihood that a student will claim a particular gender
identity for the purpose of gaining a perceived advantage in athletic competition.'®

Thus, the Revised Transgender Participation Policy eliminated any requirement that transgender
student-athletes provide any medical information or documentation to the CIAC or its member
schools.

The Connecticut State Department of Education (CSDE) issued a document entitled, “Guidance
on Civil Rights Protections and Supports for Transgender Students — Frequently Asked
Questions,” dated September 2017 (the 2017 FAQs).!” The 2017 FAQs state, in relevant part:

what Rep. Shaban had described as “affirmative physical changes.” Conn. Gen. Assembly House Proceedings 2011,
Vol. 54, Part 12 (May 19, 2011) at 4017-4022.

16 The CIAC informed OCR that the Revised Transgender Participation Policy has been in effect since its adoption on
May 9, 2013. The CIAC stated to OCR that the policy contained in the revised by-law no longer required student-
athletes to undergo medical treatment or sex reassignment surgery in order to participate in athletics consistent with
their gender identity, nor would a student-athlete be required to seek permission from the CIAC in order to participate
under the policy in accordance with the student’s gender identity; rather, the policy required member schools to submit
rosters that reflected the gender identities of their students. The CIAC further stated that this decision was based on
“a determination that a member school is in the best position to identify and confirm that a student-athlete’s gender is
consistent with the student’s gender identity at school and to place the student on the correct team roster.”
Accordingly, the Board of Control determined that students would not be required to disclose their transgender status
to the CIAC.

17" https://portal.ct.gov/-/media/SDE/Title-1X/transgender guidance faq.pdf?la=en (site last visited on April 24,
2020). This guidance indicates that the CIAC is responsible for establishing statewide policies for transgender
participation in interscholastic competitive sports.
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For issues concerning participation in interscholastic competitive sports, schools
and districts should consult their counsel and the Connecticut Interscholastic
Athletic Association (“CIAC”).!®

On October 11, 2018, the CAS Board of Directors requested that an ad hoc committee examine all
the CIAC rules and regulations that relate to gender. The meeting minutes of the CIAC stated that
the purpose of the review was to ensure that the regulations were in alignment with state law.'®
The CIAC established a Gender By-Law Subcommittee in December 2018 to review all of the by-
laws relating to gender in order to confirm the current policies and practices or make
recommendations for improvements. In its report to the CIAC Board of Control, dated April 4,
2019, the Subcommittee concluded that the by-laws reviewed were “in alignment with Connecticut
law and the CAS-CIAC mission.”?°

The CIAC'’s and School Districts’ Implementation of the Revised Transgender
Participation Policy

School district witnesses interviewed stated that none of the districts had a specific written
procedure or practice in place to implement the Revised Transgender Participation Policy, but that
they followed or would follow the plain language of the policy. Districts that had not had a
transgender student request to participate in athletics stated that should they receive a request from
a transgender student to participate in athletics, they would look at the gender identity listed in the
student’s current school records and then whether the gender identity the student is expressing
during the day is consistent with the gender identity listed in the student’s school records; e.g.,
whether the student has requested to use a name and pronouns consistent with that sex. Witnesses
stated that often this process would involve the student’s parents, particularly if the student were
a minor and school records needed to be changed; but that once the student had established his or
her gender identity, the school would place the student on the roster of the team associated with
that gender. Witnesses from districts that have had transgender students request to participate in
athletics detailed a similar internal process; namely, that upon a request from a transgender student,
they would review the student’s records, speak with the student’s teachers/counselors, meet with
the student’s parents, and if all was consistent, thereafter, place the student on the team roster
associated with the student’s gender identity.

Every district confirmed to OCR that it believed that no specific documentation, medical or
otherwise, was required in order for the district to comply with the policy. District administrators

18 2017 FAQs, p. 7. See https://portal.ct.gov/-/media/SDE/Title-IX/transgender guidance fag.pdf?la=en (site last
v 151ted on Apnl 24, 2020)
) 1 _

-_guidance.pdf?la=en (site last visited on April 24, 2020).
20 The CAS mission statement is as follows: “The Connecticut Association of Schools provides exemplary programs
and services that promote excellence in the education of all children.” The CIAC mission statement is as follows:

“The CIAC believes that interscholastic athletic programs and competition are an integral part of a student’s academic,
social, emotional and physical development. The CIAC promotes the academic mission of schools and honorable
competition. As such, the CIAC serves as the regulatory agency for high school interscholastic athletic programs and
exists to assure quality experiences that reflect high ethical standards and expectations for fairness, equity and
sportsmanship for all student-athletes and coaches. The CIAC provides leadership and support for member schools
through the voluntary services of dedicated school administrators, athletic directors, coaches and consultants.”
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reported that they had not received specific training regarding implementation of the Revised
Transgender Participation Policy, although some stated that they had attended workshops or
presentations on the topic of transgender athletes generally. Principals and athletics directors
interviewed by OCR indicated that transgender student-athlete participation had been discussed
either formally or informally at annual professional development conferences, as well as during
professional association meetings, and through their respective regional conferences. Witnesses
from the districts stated, and the CIAC confirmed to OCR, that the CIAC has not questioned any
decisions made by a member school under the policy, nor has it investigated any rosters submitted
by member schools with respect to the policy. Glastonbury noted that, in the past, when it had a
transgender student wish to participate in athletics, the student’s parent offered to provide medical
documentation to support their request under the Revised Transgender Policy; however, the CIAC
advised Glastonbury that the information was not required.

Additionally, multiple district witnesses stated to OCR that, according to their understanding of
the Revised Transgender Participation Policy, it is not the school’s or district’s role to determine
a student’s gender. Witnesses from Bloomfield, Danbury, Glastonbury, and Hartford stated that
the student initiates the process and informs the district of the student’s gender identity; and the
district’s role is to review the current school records, speak with school staff regarding the student’s
current gender expression during the school day, and then place the student on the appropriate
roster. Witnesses from Bloomfield and Cromwell also stated that if a student were to initially
register with the school under a gender identity that differed from the student’s biological sex, the
school would place the student on the roster of the gender identified in the school registration
records; i.e., the district and student would not need to have a discussion or review the student’s
participation under the Revised Transgender Participation Policy. Both Cromwell and Bloomfield
have used this process in their districts.

Concerns Raised by Parents and Others to the CIAC Regarding the Policy and the
Participation of Biologically Male Students in Track Events

In 2019, the CIAC received several emails from parents of Connecticut high school students, in
which the parents expressed concerns about the policy and specifically about the participation in
female track events of biologically male students.

From January 2019 to March 2019, the CIAC received four emails from the father of a female
student-athlete at Glastonbury High School (Parent 3). On January 29, 2019, Parent 3 sent an
email to the CIAC stating that he and many parents of other female track athletes, as well many of
the athletes themselves, believed that the policy was unfair to female track athletes®! and that the
policy raised safety concerns as well, particularly with respect to sports involving physical
contact.?? With respect to track, he suggested that a compromise could be reached whereby a boy

2I'In part, Parent 3 stated as follows: “Should a boy who identifies as a girl with all of the physiological and anatomical
advantages of a boy be able to compete in Connecticut Girls Indoor Track, obtain medals over other girls who have
trained hard and care deeply about the results, eradicate existing girls event and state track records and push what
would have been the final girl qualifier out of selection for All-Conference and All-State honors?”

22 In part, Parent 3 stated as follows: “Should safety be compromised in girls high school track or other girls sports
such as basketball, soccer or lacrosse to accommodate a boy who identifies as a girl with all of the physiological and
anatomical advantages of a boy?”



Case 3:20-cv-00201-RNC Document 154-1 Filed 09/11/20 Page 13 of 46

Page 12 of 45 — Case Nos. 01-19-4025, 01-19-1252, 01-20-1003, 01-20-1004, 01-20-1005, 01-
20-1006, and 01-20-1007

identifying as a girl would be able to compete but would not have the results used for purposes of
conference or state records or for all-conference or all-state selection. Parent 3 requested a meeting
with the CIAC officials to discuss the topic.?

On February 17, 2019, Parent 3 sent an email to the CIAC stating that the transgender policy
affected the outcome of the CIAC State Open Girls Indoor Track Championship held on February
16, 2019. Specifically, he stated that the performance of a transgender athlete “with all the
physiological and anatomical attributes of a male athlete” in the Championship had enabled
Bloomfield High School to win the team championship over Glastonbury. Parent 3 again urged
the CIAC to change the policy. On February 25, 2019, the Executive Director of the CIAC
responded to Parent 3, stating that Parent 3’s correspondence would be provided to a CIAC
subcommittee reviewing the policy.

On March 3, 2019, Parent 3 sent an email to the CIAC again urging the CIAC to change the policy.
He further stated that at the New England Regional Indoor Track Championship, held on March
2, 2019, a biologically male athlete finished first in the 55-meter and 300-meter sprints and had
helped Bloomfield win first place over Glastonbury in the girls’ 4 x 400 meter relay. On March
10, 2019, Parent 3 sent an email to the CIAC stating that the National Scholastic Athletic
Foundation, an organization that hosts the New Balance National high school track and field
competition, had established a policy whereby female transgender athletes are required to meet
applicable rules established by the National Scholastic Athletics Foundation, USA Track & Field,
and International Olympic Committee, which required such athletes to demonstrate that they had
undergone hormone treatment. Parent 3 stated that when Bloomfield’s girls’ 4 x 400 team recently
competed in the New Balance Nationals, it did so without the participation of its biologically male
athlete, and that this resulted in a slower time than Bloomfield’s team had achieved at the New
England championships, when the biologically male athlete had competed.

From February 2019 to March 2019, the CIAC received three emails from a parent (Parent 4). On
February 25, 2019, Parent 4 sent an email to the CIAC expressing concerns about the fairness of
the policy.?* He stated that as a result of the participation of transgender girl track athletes, seven
cisgender girl athletes had been deprived of the opportunity to compete at the New England
Regional Championship and to gain additional exposure to college coaches and recruiters. He
stated that “[a]t the heart of the competitive fairness issue regarding competition between
transgender girls and cisgender girls is the abundance of testosterone present in young biological
males.”

2 In addition, Parent 3 attached a copy of an email dated January 27, 2019, that he had sent to officials from the
Glastonbury District. In this email, Parent 3 expressed his concerns about the policy’s fairness and safety, and he
described several recent track meets in which a transgender athlete had finished ahead of other athletes. Parent 3
asked the Glastonbury officials to make efforts to have the policy changed.

24 Specifically, he stated that “there are many, myself included, who cannot begin to fathom the policy of the CIAC
that has allowed the competitive record of Connecticut Girls High School Track and Field Competitions to be altered
by the tabulation and classification of results that include transgender athletes that has now spread its impact to not
only athletes that have competed directly in these events, but now also their teammates, especially 75 members of the
Glastonbury Girls Indoor Track Team, when team records and scoring are impacted.”
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Further, Parent 4 stated that the CIAC maintains different qualifying standards for girls’ and boys’
track, which he contended was an acknowledgment that there was a measurable difference in the
performance capabilities between genders. He requested that the CIAC adjust the results of the
2019 State Girls Open Competition so as not to include the results of the transgender athletes, and
he requested that the policy be changed going forward. He offered several suggestions for a new
policy (e.g., establishing a new competitive category for transgender athletes).

The Executive Director of the CIAC responded the same day, stating that Parent 4’s
correspondence would be shared with the subcommittee reviewing the Revised Transgender
Participation Policy. On March 1, 2019, Parent 4 sent an email to the CIAC, stating that he would
like to arrange a meeting with the members of the subcommuittee reviewing the policy. On March
5,2019, Parent 4 sent an email to the CIAC stating that, during the New England Indoor Regional
Championships on March 2, 2019, spectators from other states had expressed “surprise and
concern” that Connecticut permitted transgender athletes to participate.

On June 20, 2019, the CIAC received an email from the mother of a rising female high school
student in Connecticut (Parent 5). Parent 5 expressed her concern that the policy was unfair to
female athletes because it would allow “genetic males (no matter how they identify themselves)
to usurp genetically female athletes in competition.”

In a letter to the CIAC, dated April 11, 2017, a head track coach at a Connecticut high school stated
that Student B was at a great advantage unless or until the student began taking hormone blockers.
He also referred to average high school testosterone levels according to the Mayo Clinic. He then
argued that Student B had gender characteristics that females cannot compete with, and that
Student B was taking advantage of the CIAC’s policies and rules. He requested that the CIAC
find a solution that allowed Students A and B to compete but also protected female athletes.

The CIAC'’s Rules for Girls’ Indoor and Qutdoor Track Competition

The CIAC is organized into various boards and committees, including one committee for each
CIAC-sanctioned sport. Each year, the CIAC committee for the respective sport publishes a
“Sports Packet/Information Sheet” for the season. The Sports Packet/Information Sheets for girls’
indoor and outdoor track set forth, among other things, the procedures for entering student-athletes
in events; how many events a student-athlete may participate in;?° submitting qualifying
performances; entrance fees; rules regarding electronic devices; protest procedures; scrimmages;
and, regular season score reporting.

2 For both girls’ indoor and outdoor track, the sport packets state that a competitor shall not compete in more than
three events including relays, and any athlete on the tournament roster shall not be entered in more than three events
excluding relays: e.g., an athlete may be entered in the 4 x 800, 1600, 3200, and 4 x 400 events, but can only run or
be a competitor in three events. A contestant becomes a competitor when the contestant reports to the clerk of course.
The rules also state that a competitor who competes in three events at any of the class meets cannot enter any other
event at the State Open Championship. The stated rationale is that class championship meets and the State Open are
really one meet because advancing to the State Open Championship is predicated on class meet performance. Athletes
listed as alternates for relay events may only run if they ran two events or fewer at the class meet; i.e., they are still
limited to three events.
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The CIAC sets the rules for athletic eligibility and competition across the state. Each sport is
divided into divisions/classes, based on the size of the school. The CIAC sports committees
determine the tournament or championship class divisions for each sport based on the grade 9-12
enrollments of each school as of October 1 of the past school year. A school can have different
classes for each of its sports, and a school’s class/division can change depending on the year. The
Sports Packet/Information Sheet for each sport sets forth the class/divisions for the current year.
For example, during school year 2018-2019, for girls’ indoor track, the CIAC had the following
classes, from smallest school enrollment to largest: Class S, Class M, Class L, and Class LL. For
girls’ outdoor track, the CIAC had the following classes: Class S, Class M, Class MM, Class L,
and Class LL.

There are eleven conferences/leagues®® that are based mostly on geographic location, which can
include schools from the different CIAC classes. The CIAC does not set regular season
competitive schedules; these are set by the individual member schools, individually or through
conferences/leagues.”’” However, the CIAC does mandate certain “season limitations,” including
when the opening day of practice occurs, the minimum number of required practice days prior to
the first contest, the maximum number of games or meets played per week, and the maximum
number of contests scheduled per season.?®

For post-season competition, if they met qualifying standards,? participants in girls’ indoor and
outdoor track can participate in a conference/league championship; a class statewide
championship; the State Open Championship; and the New England Regional Championship.
Each of the eleven conferences/leagues holds a conference/league championship at the end of the
indoor and outdoor seasons; and each class holds a class statewide championship at the end of the
indoor and outdoor seasons. A student-athlete’s eligibility to compete at the indoor and outdoor
track State Open Championships is determined by the finish order at the respective class statewide
championships as set forth in the Sports Packet/Information Sheet.*® For example, for indoor track
for school year 2018-2019, the top 14 finishers in all events in class statewide championships for
Classes LL, L, M, and S were eligible to compete in the indoor State Open Championship. For
outdoor track for school year 2018-2019, the top 5 finishers in each of the class statewide
championships automatically qualified for the outdoor State Open Championship, as well as all
athletes who obtained the special (automatic) standard for their event at the class statewide
championship.’!

26 http://ciacsports.com/site/?page id=131 (site last visited on April 24, 2020).

27 See CIAC Handbook, Section 5.0 (“The CIAC has no jurisdiction over regular season interscholastic scheduling
problems except as these relate to violation of CIAC policies. Schedul[ing] of interscholastic contests within CIAC
season limitations is the responsibility of individual schools and/or leagues.”)

28 See id. at page 47.

2 Schools may only enter athletes who meet the minimum requirements for the event as established by the sports
committee for that year, as set forth in the sports information packet.

30 The Sports Packet/Information Sheet provides information about the Class/Division Championships and the State
Open Championship; including qualifying distances and times for entry into the class championships, as well as
eligibility to compete in the State Open Championship.

31 From at least school years 2012-2013 through 2016-2017, the outdoor sports packet set a CIAC State Open
Championship qualifying standard for each event. For the 100-meter dash, the qualifying standard was 12.60 for all
years and for the 200-meter dash, the qualifying standard was 26.70 for all years except 2016-2017, when it was
lowered to 26.14. The sports packets during those years stated that the automatic standard approximated the 8t place
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The CIAC awards medals to the top 6 competitors based on the order of finish in events at the
State Open Championships (both indoor and outdoor), and the top 6 competitors also qualify for
the New England Regional Championships.?> Thereafter, a student may go on to compete at the
national championships, held by the National Scholastic Athletics Foundation (the New Balance
Indoor and Outdoor Championships), based on the student’s qualifying time.

The CIAC uses a point system to award points by school to determine a school state champion for
indoor and outdoor track. For indoor track, the CIAC uses team scoring based on six places (from
first to sixth place, the CIAC awards 10, 8, 6, 4, 2 and 1 points, respectively) for all events. For
outdoor track, the CIAC uses team scoring based on eight places (from first to eighth; 10, 8, 6, 5,
4,3, 2 and 1 points) only when an eight lane track is used; otherwise the CIAC uses team scoring
based on six places (from first to sixth; 10, 8, 6, 4, 2 and 1 points) for the event. The points earned
by each school are then tallied, and the CIAC ranks schools in the order of points from highest to
lowest to determine the state champion.>*

Complainant Students and Competition Against Students A and B

The complaint was filed on behalf of three high school female students competing in girls’ track
in the state of Connecticut: Student 1, attending Glastonbury High School (School 1); Student 2,
attending Canton High School (School 2); and Student 3, attending Danbury High School (School
3). The Complainant specifically complained about two students who participated in girls’ track
in the state of Connecticut: Student A, who competed for Bulkeley High School in the Hartford
School District (School A1) in the spring of school year 2017-2018, and Bloomfield High School
(School A2) during school year 2018-2019 to the present; and Student B attending Cromwell High
School (School B). The CIAC’s list of sanctioned sports includes boys’ track. Glastonbury,
Bloomfield, Hartford, Cromwell, Canton, and Danbury each maintained boys’ track teams.

finish established in the prior year State Open. Starting in school year 2017-2018, and continuing in school year 2018-
2019, per the Sports Packet, “The special standard will be set each year after the class meets have ended. The special
standard will be determined by looking at the performance rankings for each event that includes the top five (5)
qualifying performances from each of the class meets. The 12th place performance from the qualifiers will become
the automatic standard for that year. All athletes who meet that standard during the current year’s class championship
will advance to the open.”

32 For outdoor track, the 7% and 8 place finishers in the final for any event will be considered as alternates.

33 The National Scholastic Athletics Foundation’s Transgender Participation Policy & Procedure, updated December
2019, allows for a transgender student-athlete to submit a qualified entry into a National Scholastic Athletics
Foundation competition or make a written request for participation, which the National Scholastic Athletics
Foundation then evaluates on a case-by-case basis, including evaluation by an Eligibility Committee comprising at
least one medical professional, event director, active age-appropriate coach, and lawyer. The Eligibility Committee
can request any information it believes relevant to the application, including but not limited to interviews with the
athlete and/or parents/guardians and coaches, and a review of relevant medical and legal records. The policy states
that a male-to-female athlete who is not taking hormone treatments related to gender transition may not compete in
female competitions, but that a female-to-male athlete not taking testosterone related to gender transition may compete
in male competitions.

34 In the outdoor State Open Championship, seeding is done electronically based on an athlete’s performance at the
Class meets. An athlete’s seed determines the athlete’s lane assignment; the athlete with the fastest projected time
based on performance at the Class meets is assigned to a middle lane (usually lane 4) and athletes are then placed in
lanes in order of seed, working towards the outside lanes.
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In order to determine the impact of the Revised Transgender Participation Policy on Students 1, 2,
and 3, OCR reviewed the participation of Students 1, 2, 3, A, and B in post-season
conference/league championships, class championships, State Open Championships, and the New
England Regional Championships. OCR reviewed information for school years 2017-2018 and
2018-2019.

Student 1

OCR determined that Student 1 was enrolled at School 1 as a 10™ grade student during school year
2017-2018, and as an 11™ grade student during school year 2018-2019. Student 1 was a student-
athlete on School 1’s girls’ varsity indoor and outdoor track teams. Regionally, School 1
participated in the Central Connecticut Conference (CCC). Statewide, School 1 participated in
Class LL for indoor and outdoor track.

The Complainant asserted that pursuant to the Revised Transgender Participation Policy, and the
resulting participation of Students A and B, the CIAC denied Student 1 opportunities to advance
to the finals in an event, to advance to higher levels of competition, and/or win titles at events such
as the CIAC Outdoor State Open Championship, held on June 4, 2018; the CIAC Indoor State
Open Championship, held on February 16, 2019; and the Indoor New England Regional
Championship, held on June 8, 2019.

During an interview with OCR, Student 1 stated that she and other female student-athletes with
whom she had spoken found it very difficult to go into a race knowing that no matter what they
do, they would never be good enough to win. In a video provided by the Complainant, Student 1
asserted that by permitting transgender athletes to participate in girls’ track competitions, she and
other athletes had lost opportunities to compete at track meets, to win titles, and to gain attention
from college coaches. She further stated that women have fought hard for many years to have
opportunities and a voice in sports; and that it is upsetting to realize that no matter how hard she
and other female student-athletes train, they will never be good enough to compete against
transgender athletes. Student 1 also stated: “I respect these transgender athletes, and I understand
that they are just following CIAC policy. But at the same time, it is demoralizing and frustrating
for me and for other girls.”

The Athletic Director for School 1 acknowledged that some parents had complained that their
children did not place at certain meets, but she stated that she was unaware of whether any female
students had lost out on competitive opportunities, awards, or wins. School 1°s Athletic Director
denied that any of the female student-athletes on the girls’ indoor or outdoor track teams were
denied participation opportunities as a result of having transgender athletes participate in track
events. She stated that student-athletes were eligible to participate in all meets that the District
participated in if they met the requirements. School 1’s Assistant Athletic Director stated that she
is aware of Student 1°s complaining that she felt she was deprived of an opportunity to advance to
the New England Regional Championship due to the participation of transgender athletes.
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Student 2

Student 2 was enrolled at School 2 as a 10" grade student during school year 2017-2018, and as
an 11" grade student during school year 2018-2019. During school years 2017-2018 and 2018-
2019, Student 2 was a student-athlete on School 2’s varsity girls’ indoor and outdoor track teams.
Regionally, School 2 participated in the North Central Connecticut Conference (NCCC).
Statewide, School 2 participated in Class S for indoor and outdoor track.

The Complainant asserted that, pursuant to the Revised Transgender Participation Policy and the
resulting participation of Students A and B, the CIAC denied Student 2 opportunities to advance
to higher levels of competition and/or win titles at events such as the 2017 Outdoor State Open
Championship, held on June 6, 2017; the New England Regional Championship, held on June 10,
2017; the Class S Indoor Championship held on February 10, 2018; the Outdoor State Open
Championship, held on June 4, 2018; the Class S Indoor Championship, held on February 7, 2019;
the Indoor State Open Championship, held on February 16, 2019; the Class S Outdoor
Championship, held on May 30, 2019; and the Outdoor State Open Championship, held on June
3,20109.

During an interview with OCR, Student 2 stated that, in addition to the impact the participation of
Students A and B had on her and other female student-athletes’ ability to win titles and awards,
their participation also has had an impact on her and other female student-athletes’ ability to obtain
recognition from media and college coaches. Student 2°s mother (Parent 1) noted that some
biologically female track student-athletes had lost out on media recognition because the winner of
an event at the state championships gets the opportunity to be interviewed by reporters, while the
second and third place finishers do not. Specifically, Parent 1 stated that at the state championships
there is a bank of reporters waiting to interview the winners and the winners’ names are put in the
local papers, and that student-athletes typically do not receive any media recognition when they
come in second. Further, Student 2 stated that the participation of Student A, in particular, had an
impact on her ability to set class records for the CIAC Class S 100-meter and 200-meter races.

School 2’s principal stated that no student-athletes were prohibited from participating; student-
athletes went to every meet that the school participated in, and all student-athletes who qualified
for state tournaments had the opportunity to compete. However, the principal acknowledged that,
at the state level, some people might argue that a transgender athlete defeated a District student
(i.e., Student 2); therefore, that student lost out on an award.

Student 3

OCR determined that Student 3 was enrolled at School 3 as a 9" grade student during school year
2018-2019. Regionally, School 3 participated in the Fairfield County Interscholastic Athletic
Conference (FCIAC). Statewide, School 3 participated in Class LL for indoor and outdoor track.
During school year 2018-2019, Student 3 was a student-athlete on School 3°s girls’ varsity outdoor
track team.

The Complainant asserted that, pursuant to the Revised Transgender Participation Policy and the
resulting participation of Students A and B, the CIAC denied Student 3 opportunities to advance
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to higher levels of competition and/or win titles at events, such as the Outdoor State Open
Championship, held on June 3, 2019. During an interview with OCR, Student 3 stated that when
competing against transgender athletes, it was frustrating for her to know that she would not be
able to do as well as she otherwise could do. In a video the Complainant provided, Student 3
asserted that even before she gets to the track, she already knows that she is not going to win first
or second place if she races against transgender athletes; and that no matter how hard she works,
she will not be able to win the top spot.

Competition Against Students A and B

Descriptions of some of the girls’ track indoor and outdoor post-season events in which Students
1, 2, and/or 3 participated with Students A and/or B during school years 2017-2018 and 2018-2019
are set forth below.

1. During school year 2017-2018, in the Indoor State Open Championships, Student B
participated in the 55-meter dash. In the preliminary for the 55-meter dash, Student B
placed 2™ and Student 2 placed 16™. The top 8 finishers advanced to the finals;
however, even though Student 2 would not have advanced to the finals even absent
Student B’s participation, Student B’s finish in the top 8 in the preliminary denied an
opportunity for the 9" place finisher to advance to the finals. See chart summarizing
the results:

2017-2018 Indoor State Open Championships

Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Student Time School Seed Heat
1 * 7.26q * 7.31 1
2 Student B 7.30q School B 7.31 1
3 * 7.34q * 7.39 3
4 * 7.35q * 7.28 2
5 * 7.40q * 7.39 3
6 * 7.42q * 7.48 3
7 * 7.43q * 7.38 2
8 * 7.44 * 7.44 1
9T * 7.53 * 7.47 3
9T * 7.53 * 7.40 2
16 Student 2 7.78 School 2 7.46 2

2. During school year 2017-2018, in the Outdoor State Open Championships, Student A
and Student B participated in the 100-meter dash. In the preliminary for the 100-meter
dash, Student A placed 1% and Student B placed 4™. The top 8 finishers advanced to
the finals, including Student 2 (who placed 2°%) and Student 1 (who placed 8™);
however, Student A’s and Student B’s finishes in the top 8 in the preliminary denied
an opportunity for two female student-athletes to advance to the finals. In the finals of
the 100-meter dash, Student A placed 1%, Student B placed 2"%; Student 2 placed 4';
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and Student 1 placed 6. The top six finishers were awarded medals and advanced to
the New England Regional Championships, including Student 1 and Student 2;
however, Student A’s and Student B’s finishes in 1% and 2" place, respectively, denied
an opportunity for two female student-athletes to advance to the New England Regional
Championships, along with the benefit of receiving a medal for the Outdoor State Open
Championships.*®> Student A placed 1% at the preliminaries of the 100-meter dash at
New England Regional Championships. The top 8 finishers advanced to the finals,
including Student 2 (who placed 7");3¢ however, Student A’s finish in the top 8 in the
preliminary denied an opportunity for a female student-athlete to advance to the
finals.’” See charts summarizing the results below:

2017-2018 Outdoor State Open Championships
Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Seed Heat
1 Student A 11.75q School Al 11.77 3
2 Student 2 12.26q School 2 12.61 2
3 * 12.38q * 12.33 1
4 Student B 12.39q School B 12.22 2
5 * 12.46q * 12.57 3
6 * 12.52q * 12.74 2
7 * 12.54q * 12.34 1
8 Student 1 12.58q School 1 12.91 3
9 * 12.63 * 12.73 3
10 * 12.64 * 12.68 2
25 * 13.17 * 12.98

2017-2018 Outdoor State Open Championships
Girls 100-Meter Dash Finals

Place Student Time School Points
1 Student A 11.72# School Al 10

2 Student B 12.29 School B 8

3 * 12.36 * 6

4 Student 2 12.39 School 2 5

5 * 12.47 * 4

6 Student 1 12.67 School 1 3

7 * 12.71 * 2

8 * 12.80 * 1

35 Student A, Student B, and Student 2 also participated in the 200-meter dash, and finished 1%, 7" and 10%,
respectively, in the final. Student A’s 1% place finish denied an opportunity for one female student-athlete to advance
to the New England Regional Championships in the 200-meter dash, along with the benefit of receiving a medal for
the Outdoor State Open Championships.

36 Student 1 placed 25™.

37 In the finals of the 100-meter dash, Student A placed 1%, while Student 2 placed 7%,
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2017-2018 Outdoor New England Regional Championships
Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat Tie- State
breaker

1 Student A | 12.46q School A1 |5 CT
2 * 12.59¢q * 4 MA
3 * 12.64q * 3 MA
4 * 12.65¢q * 1 MA
5 * 12.81q * 1 12.805 CT
6 * 12.81q * 2 2.809 CT
7 Student 2 12.82q School 2 2 CT
8 * 12.92q * 5 RI
9 * 12.94 * 3 MA
10 * 12.95 * 5 MA
25 Student 1 13.5010 School 1 3 13.497 CT
33 * 13.84 * 1 RI

2017-2018 Outdoor New England Regional Championships
100-Meter Dash Finals

Place Student Time School Tie breaker | State
1 Student A 11.97 School Al CT

2 * 12.26 * MA
3 * 12.31 * MA
4 * 12.50 * MA
5 * 12.56 * 12.554 CT

6 * 12.56 * 12.559 CT

7 Student 2 12.58 School 2 CT

8 * 12.69 * RI

3. During school year 2018-2019, in the Indoor Class S Statewide Championships,
Student A and Student B participated in the 55-meter dash. In the preliminary for the
55-meter dash, Student A placed 1% and Student B placed 2™. The top 7 finishers
advanced to the finals, including Student 2 (who placed 3™); however, Student A’s and
Student B’s finishes in the top 7 in the preliminary denied an opportunity for two female
student-athletes to advance to the finals. In the finals of the 55-meter dash, Student A
placed 1%, Student 2 placed 2", and Student B placed 3. The top 14 finishers
advanced to the State Open Championship. While all three student-athletes advanced
to the State Open Championship, Student A’s and Student B’s participation denied an
opportunity to two female student-athletes to participate in the State Open
Championship for the 55-meter dash.*® See charts summarizing results below:

38 Student A also placed 1% in the finals of the 300-meter dash, which denied an opportunity to one girl to participate
in the State Open Championship for the 300-meter dash.
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2018-2019 Indoor Class S Statewide Championships
Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Athlete Time High School Heat
1 Student A 7.16q School A2 8
2 Student B 7.30q School B 6
3 Student 2 7.38q School 2 7
4 * 7.61q * 1
5 * 7.63q School A2 1
6 * 7.63q * 5
7 * 7.68q * 3
8 * 7.70 * 5
9 * 7.71 * 2
10 * 7.74 * 4
48 * 8.37 * 3

2018-2019 Indoor Class S Statewide Championships
Girls 55-Meter Dash Finals

Place Athlete Time High School Points
1 Student A 7.03 School A2 10

2 Student 2 7.27 School 2 8

3 Student B 7.33 School B 6

4 * 7.48 * 4

5 * 7.51 School A2 2

6 * 7.53 * 1

7 * 7.54 * -

4. During school year 2018-2019, in the Indoor State Open Championship, Student A and

Student B participated in the 55-meter dash. In the preliminary for the 55-meter dash,
Student A placed 1 and Student B placed 2™. The top 7 finishers advanced to the
finals, including Student 2 (who placed 4"); however, Student A’s and Student B’s
finishes in the top 7 in the preliminary would have denied an opportunity for two female
student-athletes to advance to the finals, including Student 1 (who placed 8"). In the
finals of the 55-meter dash, Student A placed 1%, Student B placed 2", and Student 2
placed 3™. The top six finishers are awarded medals and advance to the New England
Regional Championships; however, Student A’s and Student B’s finishes in 1% and 2™
place, respectively, denied an opportunity for two female student-athletes to advance
to the New England Regional Championships, along with the benefit of receiving a
medal for the Outdoor State Open Championships.>® Further, since Student 2 placed
3" Student A’s and Student B’s participation denied an opportunity to Student 2 to
place 1% in the 55-meter dash and receive the benefit of a 1% place medal. In the Indoor

3 Student A also placed 1% in the finals of the 300 meter dash in the Indoor State Open Championships, which denied
an opportunity to a female student-athlete to advance to the New England Regional Championships, along with the
benefit of receiving a medal for the Indoor State Open Championships.
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New England Regional Championship, in the preliminaries for the 55-meter dash,
Student A placed 2", Student B placed 3", and Student 2 placed 8. The top 8 finishers
advanced to the finals. Although all three advanced to the finals, Student A’s and
Student B’s 2™ and 3 place finishes, respectively, denied an opportunity to two female
student-athletes to advance to the finals. In the finals of the 55-meter dash, Student A
placed 1%, Student B placed 3™ and Student 2 placed 8". See charts summarizing
results below:

2018-2019 Indoor State Open Championships

Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Athlete Time High School Heat
1 Student A 7.00q School A2 3
2 Student B 7.07q School B 3
3 * 7.24q * 2
4 Student 2 7.27q School 2 1
5 * 7.27q * 1
6 * 7.29q * 2
7 * 7.34q * 3
8 Student 1 7.37 School 1 2
9 * 741 * 3
10 * 7.45 * 2
16 * 7.85 School A2 2
2018-2019 Indoor State Open Championships

Girls 55-Meter Dash Final

Place Athlete Time High School Points
1 Student A 6.95 School A2 10
2 Student B 7.01 School B 8

3 Student 2 7.23 School 2 6

4 * 7.24 * 4

5 * 7.26 * 2

6 * 7.33 * 1

7 * 7.39 * -
2018-2019 Indoor New England Regional Championships

Girls 55-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Athlete Time High School Heat
1 * 7.08q * MA 2
2 Student A 7.09q School A2- CT 4
3 Student B 7.24q School B- CT 3
4 * 7.28q *- MA 3
5 * 7.29q *- MA 4
6 * 7.30q *-CT 1
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2018-2019 Indoor New England Regional Championships
Girls 55-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Athlete Time High School Heat
7 * 7.30q *- MA 1
8 Student 2 7.30q School 2 - CT 1
9 * 7.39 *- MA 1
10 * 7.40 *-RI 4
30 * 7.92 *-VT 3

2018-2019 Indoor New England Regional Championships
Girls 55-Meter Dash Finals

Place Athlete Time High School

1 Student A 6.94 School A2- CT
2 * 7.04 * - MA

3 Student B 7.17 School B- CT
4 * 7.23 * - MA

5 * 7.27 * - MA

6 * 7.27 *-CT

7 * 7.31 * - MA

8 Student 2 7.32 School 2 - CT

5. During school year 2018-2019, in the Outdoor Class S Statewide Championships,
Student A participated in the 100-meter dash and the 200-meter dash; and Student B
participated in the 100-meter dash. In the preliminary for the 100-meter dash, Student
A placed 2™ and Student B placed 3. The top 8 finishers advanced to the finals,
including Student 2 (who placed 1%); however, Student A’s and Student B’s finishes in
the top 8 in the preliminary denied an opportunity for two female student-athletes to
advance to the finals. In the finals of the 100-meter dash, Student A placed 1%, Student
2 placed 2™, and Student B placed 3™. While all three student-athletes advanced to the
State Open Championship, Student A’s participation denied Student 2 the benefit of a
1% place finish in the Class S Statewide Championship for the 100-meter dash.
Similarly, in the finals of the 200-meter dash, Student A placed 1% and Student 2 placed
2740 While both students advanced to the State Open Championship, Student A’s
participation denied Student 2 the benefit of a 1% place finish in the Class S Statewide
Championship for the 200-meter dash. See charts summarizing results below:

2018-2019 Outdoor Class S Statewide Championships

Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat
1 Student 2 12.14 School 2 4

2 Student A 12.18 School A2 5

3 Student B 12.50 School B 3

40 Student B scratched.
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2018-2019 Outdoor Class S Statewide Championships
Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat
4 * 12.73 * 1
5 * 13.05 * 1
6 * 13.08 * 2
7 * 13.16 School A2 4
8 * 13.22 * 5
9 * 13.27 * 3
10 * 13.30 * 4
35 * 14.28 * 5

2018-2019 Outdoor Class S Statewide Championships
Girls 100-Meter Dash Finals

Place Student Time School Points
1 Student A 11.93# School A2 10

2 Student 2 12.02 School 2 8

3 Student B 12.28 School B 6

4 * 12.82 * 5

5 * 12.86 * 4

6 * 13.13 * 3

7 * 13.14 * 2

8 * 13.31 School A2 1

2018-2019 Class S Statewide Championships
Girls 200-Meter Dash Finals

Place Student Time School Heat Points
1 Student A 24 AT# School A2 6 10
2 Student 2 24.79 School 2 6 8
3 * 25.92 School A2 6 6
4 * 26.17 * 6 5
5 * 26.30 * 3 4
6 * 26.41 * 6 3
7 * 26.76 School A2 6 2
8 * 26.85 * 3 1
9 * 26.93 * 5

10 * 27.02 * 6

32 * 28.95 * 2

-- Student B SCR School B
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6. During school year 2018-2019, in the Outdoor State Open Championship, Student A

and Student B participated in the 100-meter dash. In the preliminary for the 100-meter
dash, Student A placed 1% and Student B placed 5. The top 8 finishers advanced to
the finals, including Student 2 (who placed 3™) and Student 3 (who placed 4™)*;
however, Student A’s and Student B’s finishes in the top 8 in the preliminary denied
an opportunity for two female student-athletes to advance to the finals. In the finals of
the 100-meter dash, Student 2 placed 1%, Student 3 placed 3", and Student B placed
4" 42 The top 6 finishers were awarded medals and advanced to the New England
Regional Championships; however, Student B’s finish in 4™ place denied an
opportunity for a female student-athlete to advance to the New England Regional
Championships, along with the benefit of receiving a medal for the Outdoor State Open
Championships. Student A, Student 2 and Student 3 also participated in the 200-meter
dash and finished Ist, 4%, and 3rd, respectively, in the final. Student A’s Ist place
finish denied an opportunity for one female student-athlete to advance to the New
England Regional Championships, along with the benefit of receiving a medal for the
Outdoor State Open Championships. Student A placed 1st in the finals of the 200-
meter dash at the Outdoor New England Regional Championships; Student 3 placed
3rd and Student 2 placed 5th. See charts summarizing results below:

2018-2019 Outdoor State Open Championships

Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat Tie
1 Student A 11.64q School A2 3

2 * 11.98q * 1

3 Student 2 12.07q School 2 2

4 Student 3 12.11q School 3 3

5 Student B 12.20q School B 1

6 * 12.44q * 2 12.433
7 * 12.44q * 1 12.436
8 * 12.45q * 3

9 * 12.50 * 3

10 * 12.56 * 1

skeskok

14 | Student 1 | 12.79 | School 1 | 3 |

seskok

24 | * | 13.25 | * E |
2018-2019 Outdoor State Open Championships

Girls 100-Meter Dash Finals

Place Student Time School Points Tie

1 Student 2 11.67 School 2 10

2 * 11.92 * 8

41 Student 1 placed 14,
42 Student A had a false start and was disqualified.
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2018-2019 Outdoor State Open Championships

Girls 100-Meter Dash Finals

Place Student Time School Points Tie

3 Student 3 12.04 School 3 6

4 Student B 12.22 School B 5

5 * 12.36 * 4

6 * 12.38 * 3 12.375
7 * 12.38 * 2 12.378
- Student A FS School A2

2018-2019 Outdoor State Open Championships

Girls 200 Meter Dash Finals

Place Student Time School Heat Points
1 Student A 24.33 School A2 3 10
2 * 24.75 * 3 8
3 Student 3 25.01 School 3 3 6
4 Student 2 25.24 School 2 3 5
5 * 25.38 * 3 4
6 * 25.55 * 3 3
7 * 25.63 * 2 2
8 * 25.79 * 2 1
9 * 26.28 * 2

10 * 26.44 * 2

- Student 1 DNS School 1 2

Team School Championships Involving Students A and B

OCR reviewed the race results for the 2018-2019 Indoor State Open Championship and confirmed
the following order of finish of schools for the state championship:

School A2 — 54 points

School 1 — 39 points

School 3 — 34 points

Hillhouse — 34 points

Norwich Free Academy — 21 points

OCR further confirmed that School A2 earned 10 points for each of Student A’s 1% place
finishes. OCR determined that other School A2 student-athletes at the meet earned the team the
following points:

e 2" place in the 300-meter dash, earning School A2 8 points,
e 1 place in the 600-meter run, earning School A2 10 points;
e 5" place in the 4 x 200 relay, earning School A2 2 points; and
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e 3" place in the shot put, earning School A2 6 points

OCR also reviewed the results for the 2018-2019 Outdoor State Open Championships, held on
June 3, 2019. OCR determined that School A2 placed 3rd (38 points) in the team championship,
a full 20 points behind School 2, which placed first (58 points) and Windsor, which placed 2" (43
points). The top 5 finishers were as follows:

School 3 — 58 points

Windsor — 43 points

School A2 — 38 points

Norwich Free Academy — 32 points
Immaculate — 30 points

Student A participated in the 100-meter dash, the 200-meter dash, and the 4 x 400 relay in the
2018-2019 Indoor State Open Championship, and earned 10 points for School A2 for Student A’s
first place finish in the 200-meter dash; and was also on School A2’s 4 x 400 relay team, which
placed 1st and also earned 10 points for School A2.

School Districts Investigated by OCR

Glastonbury:

Glastonbury advised OCR that as a CIAC member school, it must comply with all of the CIAC’s
by-laws, policies, rules, and regulations, including the Revised Transgender Participation Policy.
Glastonbury reported that it does not currently have any transgender students of which it is aware
participating in its athletics program. Glastonbury stated that it must allow students to participate
on the athletics team consistent with their gender identity because of state law and the Revised
Transgender Participation Policy. Glastonbury stated that it has not challenged the CIAC’s
Revised Transgender Participation Policy because it is consistent with the requirements of state
law, with which Glastonbury already must comply.

Glastonbury’s Athletic Director stated that no female athletes were denied participation on any of
their athletic teams as a result of having transgender athletes participate, and that student-athletes
were eligible to participate in all meets that the District participated in if they met the requirements
(i.e., qualifying marks, selection for relay team which is a determination made at the coaching
level). The Athletic Director stated that the complaint filed with OCR addresses what is perceived
as an inability to win.

Glastonbury’s Principal stated that some district parents complained that a female student was
affected by having a transgender student from another team participate in track events. The
principal advised OCR that she never verified the times or records brought to her attention, nor did
she make a determination regarding the allegations.

In emails dated May 2-10, 2018, Parent 2 requested guidance from the Athletic Director regarding
the participation of Student A in girls’ track events and whether it was consistent with the CIAC’
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Revised Transgender Participation Policy. The Athletic Director stated that she had spoken with
someone at the CIAC who indicated that Student A would have had to declare her gender identity
prior to the start of the school year in August. Parent 2 stated that she informed the CIAC that
Student A participated as a male during the indoor season and then as a female during the outdoor
season in 2017-2018; and stated that the CIAC advised her that it would be following up with
School A1. On May 10, 2018, the Athletic Director advised Parent 2 that she was following up
and had placed a call to the CIAC. In an email dated May 11, 2018, the Athletic Director responded
to Parent 2, advising her that based on her reading of the CIAC rule, as well as confirmation she
received from the CIAC, Student A’s participation was in compliance with the Revised
Transgender Participation Policy. She noted that if Parent 2 had been told Student A had to declare
prior to the start of the school year, that was misinformation, as that requirement is nowhere in the
language of the policy. The Athletic Director advised Parent 2 that she also shared this information
with the track coach.

On May 23, 2018, Parent 2 advised the Athletic Director via email that she had been discussing
transgender eligibility with her legislative office and wanted to make the Athletic Director aware.
In an email dated May 29, 2018, Parent 2 asked the Athletic Director if students declaring a gender
identity are required to produce any supporting documentation, or if there is a waiting period. In
an email dated June 6, 2018, Parent 2 advised the Athletic Director that she intended to request a
meeting with the CIAC regarding the transgender policy; the Athletic Director acknowledged the
email and stated that there had been articles and some troubling behavior around the issue, and
advised that a letter to the CIAC was probably the best route for the parent to take.

In an email dated July 2, 2018, to the Athletic Director, Parent 2 stated that the CIAC had refused
to entertain any policy changes in response to her correspondence with them; it was her
understanding that member schools set policy; and she wanted to meet with the Athletic Director
to share her research. The Athletic Director responded attempting to schedule a time to meet.
Thereafter, in an email dated July 18, 2018, Parent 2 forwarded to the Athletic Director copies of
responses she had received from the CIAC Executive Director. In the email, she stated that,
although the CIAC stated that the state legislature needed to make a change, her state
representatives informed her that athletics policies fall under the CIAC’s jurisdiction.

In an email dated January 27, 2019, to School 1 administrators, Parent 3 alleged that Student A,
whom Parent 3 identified as a boy who identifies as a girl, was participating in track and creating
an unfair and unsafe environment in girls track. He provided, as an example, that during the 4 x
400 relay event on January 26, 2019, in the second leg, Student A “had physicality” with a runner
from Windsor, resulting in a significant lead for Bloomfield. The student-athlete running the last
leg of the relay for Windsor was unable to close the gap that Student A had created. He also
provided an example that at the Yale Invitational held on January 12, 2019, a student-athlete came
in second to Student A, despite having run a faster time than 182 other girls in the 300-meter sprint.
He asked that the unsafe and unfair situation be addressed now before it affected other sports.

In response, on January 29, 2019, the District’s school board chair emailed Parent 3 and thanked
him for sharing his experiences and concerns; but noted that the CIAC handbook indicated that it
would be contrary to state and federal law to preclude transgender students from participating. She
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stated that, accordingly, she did not believe that exclusion was an option; but advised that this was
just her opinion.

In an email dated February 17, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 3 asserted that the Revised Transgender Participation Policy directly affected
the outcome of School 1°s winning the 2018-2019 Indoor State Open Championship held on
February 16, 2019. Specifically, Parent 3 stated that School A2 earned the highest number of
points due to the participation of Student A, who earned 20 points for the team by herself. Parent
3 alleged that, but for Student A’s participation, School 1 would have won the state title.
Specifically, Parent 3 asserted that School A2 was only able to win because Student A placed first
in two separate events, earning School A2’s team 20 of its total 54 points. Parent 3 also noted that
Student A participated on the 4 x 400 relay, which earned the school 8 points for second place.
Parent 3 acknowledged in his email that it was possible that School A2 still would have placed 2™
in the 4 x 400 relay, even if another athlete had run in Student A’s place.*

In an email dated February 25, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 4 questioned the inclusion of transgender athletes’ competitive times in
results, which he argued affected all of the other athletes competing. Parent 4 further stated that
recognizing the transgender athletes’ results insulted the current cisgender athlete record holders.
Parent 4 also asserted that the potential to compete for a college scholarship was at stake because
the participation of transgender athletes resulted in other athletes not being able to compete at the
New England Regionals, expand their résumés, and gain additional exposure to college recruiters
and coaches. Parent 4 alleged that the CIAC was violating its own rules by allowing transgender
athletes to compete; and asked that the results of the State Open Championship be recalculated,
and points redistributed, and that the Revised Transgender Participation Policy be changed for the
outdoor 2019 season. Parent 4 also suggested potential solutions to continue to allow transgender
athletes to compete but change the competitive categories or “which scores count.”

In an email dated March 3, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 3 followed up on his original request that the Revised Transgender
Participation Policy be revised. Parent 3 alleged that the policy prevented deserving girls from
qualifying for the New England Regionals. For example, Parent 3 stated that at the New England
Regionals on March 2, 2019, a Bloomfield transgender athlete (Student A) placed first in the 55-
meter and 300-meter dash events. He also stated that by participating in the 4 x 400-meter relay
event, Student A provided Bloomfield with a .06 second lead over Glastonbury in the final results.

In an email dated March 5, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 4 stated that no other states at the New England Regionals had transgender
student-athletes participating, and many people were surprised and concerned that cisgender girls
were forced to compete with transgender girls. In another email dated March 5, 2019, to School
1 administrators, Parent 4 requested a meeting to review the current policy regarding transgender

43 Parent 3 further asked that the CIAC adopt the NCAA and IOC policy, whereby a transgender athlete must undergo
hormone treatment for one year before being able to compete; allow transgender athletes to run in events as exhibition
participants where their results do not count; or “another fair and safe solution.”
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athletes and its impact on competitive fairness; and alleged that cisgender girls were being
deprived of fair and equal opportunity.

In an email dated March 7, 2019, to the District Superintendent, a parent (Parent 5) stated her
opinion that the CIAC should adopt NCAA standards regarding transgender participation. In an
email dated March 10, 2019, to School 1 administrators and the CIAC Executive Director, Parent
3 advised that the National Scholastic Athletic Foundation (NSAF), which hosts the national
championships, had released statements regarding its transgender policy, which required athletes
to take gender affirming hormones. Parent 3 then stated that at the New England Regionals on
March 2, 2019, Bloomfield beat Glastonbury in the 4 x 400 relay with Student A participating on
Bloomfield’s team. He then noted that at the New Balance National championships held over
March 8-10, 2019, Glastonbury’s 4 x 400 relay team came in 14™ in the nation, while Bloomfield’s
came in 34" running without Student A.

On March 15, 2019, Parent 2 and the Parent 4 met with the Athletic Director and the Principal.
The Principal stated that Parent 2 wanted School 1 to put forth a request for the CIAC to change
its policy, and she communicated to them that the school was comfortable with the CIAC’s
following the state law and was not willing to ask the CIAC to change their policy. The Athletic
Director did not recall that Parent 2 and Parent 4 raised any specific concerns about the policy,
other than that the policy set up an uneven playing field. The Athletic Director stated that it was
difficult to keep Parent 2 focused on what was Parent 2’s real issue, as Parent 2 had started talking
about separate math classes. The Athletic Director stated that she did not leave the meeting with
any clear understanding of what Parent 2 was saying. She noted that Parent 2 and Parent 4 also
wanted to show them photos of other non-district students, which they refused to discuss due to
Family and Educational Rights and Privacy Act of 1974 (FERPA). In an email dated March 18,
2019, following their meeting, Parent 2 summarized her continued concerns that the transgender
policy may violate Title IX; included information from her state legislative office that there is no
law to be changed and that any changes would be the responsibility of the CIAC and member
schools; and provided examples of contradictions within the CIAC policies, relative to co-ed
teams.

On March 18, 2019, Parent 3 requested a meeting with administrators at School 1 to discuss the
transgender policy. In an email dated March 25, 2019, to School 1 administrators, Parent 3 stated
that he learned that the CIAC had sent out a survey to member schools regarding the transgender
policy. He included links to resources in his email and urged School 1 not to just “rubber stamp”
the policy. In response to his request, on April 2, 2019, the principal and School 1°s Athletic
Director met with Parent 3. Both the principal and Athletic Director described the meeting as
lasting thirty minutes, per Parent 3’s request. The Athletic Director stated that, during the meeting,
Parent 3 discussed biological differences and the challenges female athletes face, and what could
happen when transgender athletes participate in other sports. The principal stated that Parent 3
was focused on the safety of his child with allowing a transgender student to participate in track.
The principal stated that she communicated to Parent 3 that the district was not looking at asking
the CIAC to change the transgender policy. On April 2, 2019, Parent 3 emailed the principal and
Athletic Director thanking them for meeting with him; he emphasized two points relative to the
fairness of the policy and the implications if an elite transgender athlete were ever to participate.
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He also included resources related to Oregon’s policy, as well an NSAF’s press release regarding
transgender participation.

In an email dated April 12, 2019 to the District Director of Health and Physical Education, K-12
(the Director), Parent 2 acknowledged their recent conversation regarding Title IX; asked the
Director for clarification regarding why the principal, as a voting CIAC member, could set
different athletic expectations for girls and boys teams; and questioned why that did not violate
Title IX. Parent 2 also questioned why the CIAC had separate competitions for boys and girls if
the CIAC’s purpose was just participation, and whether the concept of gender fluidity would
satisfy Title IX when there was no distinction between the sexes.

Canton:

Canton advised OCR that it was required to comply with the CIAC’s Revised Transgender
Participation Policy because the CIAC is the governing body for interscholastic athletics. Canton
also noted that the Revised Transgender Participation Policy follows state law. Canton reported
that it does not currently have any transgender students of which it is aware participating in its
athletics program, nor has it challenged the CIAC’s Revised Transgender Participation Policy.

Danbury:

Danbury stated that it was required to follow the Revised Transgender Participation Policy because
the CIAC is the governing body of athletics for the state and it is required to follow all of the CIAC
rules, regulations, and policies. Danbury reported that it does not currently have any transgender
students of which it is aware participating in its athletics program. Danbury stated that it has not
expressed concerns about the policy to the CIAC.

Hartford (School Al):

Student A was a 10™ grade student who participated on School Al’s athletics program during
school year 2017-2018.** During the indoor track season of school year 2017-2018, Student A
was a student-athlete on School A1’s boys’ indoor track team. During the outdoor track season of
school year 2017-2018, Student A was a student-athlete on School A1’s girls’ outdoor track team.
School A1 staff stated that as a CIAC member, School Al is required to follow the CIAC policy
and is also required to follow state law.

Bloomfield:

Student A was enrolled in School A2 in Bloomfield as an 11" grade student during school year
2018-2019. Bloomfield stated that as a member of the CIAC, it is required to follow the CIAC
rules regarding participation, eligibility, and other matters, including the Revised Transgender

4 During school year 2017-2018, Student A attended another school in Hartford that does not have a sports program;
as a result, Student A participated in athletics through School A1’s program.
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Participation Policy.*> Bloomfield denied that Student A’s participation has had a negative impact
on other female students in the district, as Bloomfield does not cut any students from the girls’
indoor or outdoor track teams; therefore, anyone who wishes to participate can. Bloomfield staff
opined that while a student may have lost to a transgender student, overall, everyone’s performance
has benefited from the participation of Student A; and that participation in athletics is not about
winning.

Cromwell:

Student B was enrolled in School B in Cromwell as a 10™ grade student during school year 2017-
2018, and as an 11" grade student during school year 2018-2019. During school years 2017-2018
and 2018-2019, Student B was a student-athlete on School B’s varsity girls’ indoor and outdoor
track teams.

Cromwell stated that it has one transgender student (Student B) participating in its interscholastic
athletics program, and noted that Student B’s records since her enrollment at School B in school
year 2016-2017 have indicated that she was female; accordingly, Student B was placed on female
rosters. Cromwell staff stated that they are required to follow the Revised Transgender
Participation Policy as it is set by the CIAC, which is their governing body. Cromwell staff stated
that none of their district students have been affected negatively by Student B’s participation.

Legal Standards

Subpart D of the regulation implementing Title IX prohibits discrimination on the basis of sex in
education programs and activities. 34 C.F.R. § 106.31(b)(7) of Subpart D states that in providing
any aid, benefit, or service to a student, a recipient shall not, on the basis of sex, limit any person
in the enjoyment of any right, privilege, advantage, or opportunity. 34 C.F.R. § 106.41 of Subpart
D specifically applies to athletics. The regulation implementing Title IX, at 34 C.F.R. § 106.41(a),
states that no person shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, be treated differently from another person, or otherwise be discriminated against, in
any interscholastic athletics offered by a recipient, and no recipient shall provide any such athletics
separately on such basis. The regulation implementing Title IX, at 34 C.F.R. § 106.41(Db), states
that, notwithstanding the requirements of § 106.41(a), a recipient may operate or sponsor separate
teams for members of each sex where selection for such teams is based upon competitive skill or
the activity involved is a contact sport.*® The regulation implementing Title IX, at 34 C.F.R.
§ 106.6(c), states that the obligation to comply with the regulation is not obviated or alleviated by

4 Bloomfield denied that it has received any requests from students to participate in its interscholastic athletics
program pursuant to the Revised Transgender Participation Policy. Bloomfield stated that it currently has a
transgender student participating on its girls track team (Student A), but noted that the student registered and enrolled
at School A2 as a female, i.e., the student’s school records indicated that she was female; therefore, Bloomfield was
not required to make any determinations pursuant to the policy.

46 Where a recipient operates or sponsors a team in a particular sport for members of one sex but operates or sponsors
no such team for members of the other sex, and athletic opportunities for members of that sex have previously been
limited, members of the excluded sex must be allowed to try out for the team offered unless the sport involved is a
contact sport. 34 C.F.R. § 106.41(b).
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any rule or regulation of any athletic or other league, which would render any student ineligible to
participate or limit the eligibility or participation of any student, on the basis of sex, in any
education program or activity operated by a recipient.*’

Analysis and Conclusions

The Complainant alleged that the CIAC’s Revised Transgender Participation Policy discriminated
against female student-athletes competing in interscholastic girls’ track in the state of Connecticut
on the basis of their sex. Specifically, the Complainant alleged that as a result of the CIAC’s
Revised Transgender Participation Policy, Students A and B were permitted to compete in girls’
track athletic competitions, which resulted in female student-athletes being denied opportunities
to participate in higher level and/or post-season competitions.

The CIAC:

OCR determined that the CIAC, by permitting the participation of biologically male students in
girls’ interscholastic track in the state of Connecticut, pursuant to the Revised Transgender
Participation Policy, denied female student-athletes benefits and opportunities, including to
advance to the finals in events; to advance to higher level competitions, such as the State Open
Championship or the New England Regional Championship; to win individual and team state
championships, along with the benefit of receiving medals for these events; to place higher in any
of the above events; to receive awards and other recognition; and possibly to obtain greater
visibility to colleges and other benefits. For these same reasons, OCR also determined that the
CIAC treated students differently based on sex, by denying opportunities and benefits to female
student-athletes that were available to male student-athletes.

With respect to the three student-athletes on whose behalf the complaint was filed (Student 1,
Student 2, and Student 3), Student A’s and Student B’s 1 and 2" place finishes, respectively, in
the preliminaries of the 2018-2019 Indoor State Open Championship for the 55-meter dash, denied
Student 1, who placed 8™, the opportunity of advancing to the finals in this event, since only the
top 7 finishers advanced to the finals. Student A’s and Student B’s participation in girls’
interscholastic track in the state of Connecticut, pursuant to the Revised Transgender Participation
Policy had the most significant impact on Student 2. Specifically, Student A’s 1% place finish, in
the finals of the 2018-2019 Outdoor Class S Statewide Championship for the 100-meter dash and
the 200-meter dash, denied Student 2, who placed 2™ in both events, the benefit of a 1° place
finish; and Student A’s and Student B’s 1% and 2" place finishes, in the 2018-2019 Indoor State
Open Championship for the 55-meter dash, denied an opportunity for Student 2, who placed 3™,
to place 1* in the event and receive the benefit of a 1% place medal. Denying a female student a
chance to win a championship is inconsistent with Title IX’s mandate of equal opportunity for
both sexes.*® Accordingly, OCR determined that the CIAC denied athletic benefits and

47 OCR understands that the CIAC and the individual school districts maintain that the Revised Transgender
Participation Policy is consistent with, and required by, Connecticut state law. OCR takes no view on the requirements
of Connecticut law except to note that the duty to comply with Title IX and its implementing regulation is independent
of any such requirements.

4 See McCormick v. School District of Mamaroneck, 370 F.3d 275, 294-95 (2d Cir. 2004) (“A primary purpose of
competitive athletics is to strive to be the best. . . . Treating girls differently regarding a matter so fundamental to the
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opportunities to female student-athletes competing in interscholastic girls’ track in the state of
Connecticut through the Revised Transgender Participation Policy, in violation of the regulation
implementing Title IX, at 34 C.F.R. § 106.41(a). OCR also has concerns that additional violations
may have resulted from the Policy and from Student A’s and B’s participation in girls’ track,
including but not limited to losses or lowered placement in regular season meets; losses or lowered
placement in conference championships; and an inability for some female student-athletes to
participate generally in a race at any level (not just championship level).

With respect to the Team Championships for the 2018-2019 Indoor State Open Championship,
absent Student A’s participation, School A2 earned 26 points in 4 different events. Adding the 8
points for the 4 x 200 relay, in which School A2 may have placed and earned points even without
Student A, School A2 would have earned 34 points, behind School 1, which had 39 points.
Subtracting the 8 relay points would have also placed School A behind School 3. Thus, Student
A’s participation may have denied School 1 and its female student-athletes the benefit of a team
championship, and may have denied School 3, and other schools, the benefit of a higher
placement.*’

Glastonbury:

OCR determined that the participation of Glastonbury in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
1, and other female student-athletes competing against Students A and B, denied athletic benefits
and opportunities to Student 1 and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. Section 106.41(a). Glastonbury placed female student-
athletes in athletic events against male student-athletes, resulting in competitive disadvantages for
female student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Glastonbury’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Glastonbury in athletic events sponsored by the CIAC, consistent with the
CIAC’s Revised Transgender Participation Policy, which resulted in Student 1, and other female
student-athletes competing against Students A and B, denied Student 1 the opportunity to place
higher in events, such as the 100-meter dash at the 2017-2018 Outdoor State Championship and
New England Regional Championship; the 55-meter dash at the 2018-2019 Indoor CCC Regional
Championship; and the 200-meter dash at the 2018-2019 Outdoor State Championship. Student
A’s and Student B’s 1t and 2™ place finishes, respectively, in the preliminaries of the 2018-2019

experience of sports—the chance to be champions—is inconsistent with Title IX’s mandate of equal opportunity for
both sexes.”).

4 With respect to the 2018-2019 Outdoor State Open Championships, held on June 3, 2019. The top five finishers
were as follows: School 3: 58 points; Windsor: 43 points; School A2: 38 points; Norwich Free Academy: 32 points;
Immaculate: 30 points. Student A’s participation earned school A2 an additional 10 to 20 points and a third-place
finish when School A2 might otherwise have finished no better than 5%.
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Indoor State Open Championship for the 55-meter dash, denied Student 1, who placed 8™, the
opportunity of advancing to the final in this event, since only the top 7 finishers advanced to the
finals.

Canton:

OCR determined that the participation of Canton in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
2, and other female student-athletes, competing against Students A and B, denied athletic benefits
and opportunities to Student 2, and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. Section 106.41(a). Canton placed female student-athletes in
athletic events against male student-athletes, resulting in competitive disadvantages for female
student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Canton’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Canton in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student 2, and other female student-
athletes competing against Students A and B, denied Student 2 the opportunity to place higher in
events, such as the Class S Outdoor Championships; the Indoor and Outdoor State Open
Championships; and the New England Regional Championships. Specifically, Student A’s and
Student B’s 1 and 2™ place finishes respectively, in the 2018-2019 Indoor State Open
Championship for the 55-meter dash, denied an opportunity for Student 2, who placed 3", to place
1*" in the event and receive the benefit of a 1% place medal. Student A’s 1% place finish, in the
finals of the 2018-2019 Outdoor Class S Statewide Championship for the 100-meter dash and the
200-meter dash, denied Student 2, who placed 2™ in both events, the benefit of a 1% place finish.
Student A’s 1% place finish in the finals of the State Open Championship in the 200-meter dash
denied Student 2, who finished 4™, the benefit of a top-three finish.

Danbury:

OCR determined that the participation of Danbury in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
3, and other female student-athletes, competing against Students A and B, denied athletic benefits
and opportunities to Student 3, and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. Section 106.41(a). Danbury placed female student-athletes in
athletic events against male student-athletes, resulting in competitive disadvantages for female
student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
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Danbury’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Danbury in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student 3, and other female student-
athletes competing against Students A and B, denied Student 3 the opportunity to place higher in
events, such as at the Outdoor State Open Championships and the New England Regional
Championships. Specifically, Student A’s 1% place finish in the finals of the State Open
Championship in the 200-meter dash denied Student 3, who finished 3™, the benefit of placing 2™
in the event; and Student A’s 1% place finish in the finals of the 200-meter dash at the Outdoor
New England Regional Championships denied Student 3, who finished 3™ the benefit of placing
2" in the event.

Hartford (School Al):

Student A participated in girls’ outdoor track on School A1’s team in Hartford during school year
2017-2018. OCR determined that the participation of School Al in athletic events sponsored by
the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy, which resulted
in Student A’s participating in events against Students 1, 2, and 3, and against other female student-
athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other female student-
athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. Section 106.41(a).
Hartford’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

Bloomfield:

Student A participated in girls’ indoor and outdoor track for Bloomfield during school year 2018-
2019. OCR determined that the participation of Bloomfield in athletic events sponsored by the
CIAC, consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in
Student A’s participating in events against Students 1, 2, and 3, and against other female student-
athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other female student-
athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. Section 106.41(a).
Bloomfield’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

Cromwell:

Student B participated in girls’ indoor and outdoor track for Cromwell during school years 2017-
2018 and 2018-2019. OCR determined that the participation of Cromwell in athletic events
sponsored by the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy,
which resulted in Student B’s participating in events against Students 1, 2, and 3, and against other
female student-athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other
female student-athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. Section
106.41(a). Cromwell’s obligation to comply with the regulation implementing Title IX is not
obviated or alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).
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For the aforementioned reasons, OCR also determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury treated student-athletes differently based on sex, by
denying opportunities and benefits to female student-athletes that were available to male student-
athletes.

II. RETALIATION

The Complainant also alleged that (1) the CIAC retaliated against Parent 1, after Parent 1
complained about the Revised Transgender Participation Policy, by informing Parent 1, in March
2019, that the CIAC’s Executive Director would no longer accept communications from her; and
(2) that Glastonbury’s track coach retaliated against Student 1, for her and Parent 2’s advocacy
against the Revised Transgender Participation Policy, by (a) replacing Student 1 on the sprint
medley relay team in February 2019; (b) telling Student 1 and her parents that he could not give a
good report to college coaches about her in March and May 2019; (c) denying Student 1 a position
as a team captain in March 2019; and (d) suggesting that Student 1 should leave the outdoor track
team due to her schedule, in March and May 2019.

Findings of Fact

1. Allegation Regarding the CIAC’s Retaliation

OCR determined that the CIAC Handbook in effect during school year 2018-2019 sets forth the
CIAC’s “Communication Protocol Rules, Regulations and Interpretations” (Communication
Protocol). According to the Communication Protocol, the CIAC Board of Control is the official
body charged with the responsibility of interpreting the CIAC’s rules and regulations. The
Communication Protocol provides, in pertinent part, that “[i]nquiries to the CIAC office from
parents, student-athletes, coaches and the public requesting an interpretation of the rules and
regulations will be referred back to the member school principal or his/her designee.” In addition,
Section 4.21 of the CIAC Handbook, “Regulation Interpretation/CIAC Protocol in Providing
Decisions to School Personnel and Public (Effective July 1, 2006),” provides, in pertinent part,
“The CIAC staff will not discuss CIAC rules and regulations with anyone other than school
administrators and athletic directors. Telephone inquiries from parents and coaches will not be
honored. All calls from anyone other than the athletic director or school administrator will
be referred back to the school.” (Emphasis in original.)

OCR determined that Parent 1 initially contacted the CIAC about the policy when she sent a letter
dated February 21, 2018, to the CIAC’s former Executive Director, in which she requested that
the CIAC establish a rule to address transgender athletes’ participating in the girls’ state
championship track competitions. In an email dated March 10, 2018, the former Executive
Director responded by acknowledging that issues surrounding transgender student-athlete
participation are complicated; advising Parent 1 that the CIAC’s policy is directly aligned with
state anti-discrimination law, including the state’s definition of gender to include gender identity;
and reminding Parent 1 that most high school athletes are minors and are therefore afforded a
unique level of legal protection regarding their right to privacy.
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On January 24, 2019, Parent 1 sent an email to the CIAC’s current Executive Director, attaching
a letter in which she again requested that the CIAC establish a rule for transgender athletes’
participating in state championship track competitions and setting forth her own proposal for the
placement and scoring of transgender female athletes participating in state championships.>® The
Executive Director responded by email the same day, advising Parent 1 that the appropriate process
for addressing her proposal would be to speak with the athletic director or principal at her child’s
school, as policy or rule proposals “may be submitted through member leagues, sport committees,
member principals, [the Connecticut Association of Athletic Directors], or the Connecticut High
School Coaches Association.” Parent 1 replied to the director’s email that same day, January 24,
2019, stating that she would follow up with the principal and athletic director at her child’s school
to see if they would be willing to submit her proposal.

OCR determined that on February 1, 2019, the principal and the Executive Director spoke by
telephone, regarding Parent 1°s letter and proposal. The Executive Director memorialized the call
in an email to the principal that same day, in which he stated that the CIAC would be convening a
gender subcommittee meeting on February 7, 2019, with the task of reviewing all the CIAC
bylaws, processes, procedures in which gender plays a role, including the Revised Transgender
Participation Policy; and that he would share a redacted copy of Parent 1°s letter with the
subcommittee members, in order “to provide all points of view to ensure a rich discussion among
committee members.”

OCR determined that in response to Parent 1°s request, made through her building principal, for
an in-person meeting with a CIAC representative, the Executive Director attended a meeting at the
school with Parent 1 and the principal on February 28, 2019. The Executive Director stated that,
at the meeting, he explained to Parent 1 why the CIAC believed that the Revised Transgender
Participation Policy was in alignment with Title IX and Connecticut state law, and advised Parent
1 that he believed that Title IX did not apply to the parent’s concerns because Title IX does not
address winning. Following the meeting, that same day, Parent 1 sent an email to the Executive
Director, in which she thanked him for visiting the school and wrote that “[i]t was helpful to hear
from you directly regarding the transgender policy and to understand what the CIAC process will
be for reviewing this issue.”

OCR determined that on March 28, 2019, Parent 1 sent an email to the Executive Director, in
which she attached a letter and included links to several websites concerning issues related to the
Revised Transgender Participation Policy. The Executive Director responded by email that same
day, stating that he had read her email, and cordially reminded her that any further correspondence
to the CIAC should come through her principal. The Complainant did not provide, nor did OCR
find, evidence of any further communications between Parent 1 and the Executive Director.

50 Specifically, Parent 1 proposed the following: “Male-to-female transgender athletes who have not yet undergone
hormone therapy should compete as exhibition athletes, with results not included for scoring and placing. This would
ensure that the needs of both of these protected classes are met. The transgender athletes would still be able to
participate on the team in which they identify and the female-born athletes would be afforded the opportunity to
compete in a race that is not clouded by questions of unfair advantage.” (Emphasis in original.)
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The Executive Director denied that he banned Parent 1 from sending communications to him.
Rather, the Executive Director stated that he treated Parent 1 in a manner consistent with how he
treated other individuals in similar situations, by reminding her of the CIAC’s policy that
communications must go through the member school’s representative. OCR determined that the
Executive Director has responded in a similar manner to other parents who sought to communicate
directly with him in a similar fashion. OCR determined that none of the similarly situated parents
had engaged in protected activities.

2. Allegations Regarding Glastonbury Track Coach Retaliation

The Complainant also alleged that a Glastonbury track coach retaliated against Student 1, for her
and Parent 2’s advocacy against the Revised Transgender Participation Policy, by (a) replacing
Student 1 on the sprint medley relay team in February 2019; (b) telling Student 1 and her parents
that he could not give a good report to college coaches about her in March and May 2019; (¢)
denying Student 1 a position as a team captain in March 2019; and (d) suggesting that Student 1
should leave the outdoor track team due to her schedule, in March and May 2019.

Allegation (a):

OCR determined that a team made up of students from Glastonbury’s girls’ indoor track team
competed at the 2019 New Balance Nationals Track and Field championships (“Nationals™). The
track coach stated that the meet is not a CIAC or school-sanctioned meet; therefore, any student
who participates does so on an individual basis, not on behalf of Glastonbury. The track coach
stated that, accordingly, the Glastonbury coaches do not choose who may attend the meet or choose
which athletes will participate in which events. Rather, the individual students choose, on their
own, whether to compete in the meet, and who will compete in the events, including relays. The
track coach further stated that it was his understanding that Student 1 was not selected to run in a
relay at the meet, but he denied that he played a role in this decision. He further stated that his
understanding was that the other athletes decided that Student 1 would not compete in the relay,
but he did not know why they had made that decision.

Student 1 confirmed that it is each individual student-athlete’s decision whether to attend
Nationals, if she qualifies; however, she stated that for relay events, a track coach was responsible
for signing up the various teams. Parent 2 indicated that this is to prevent students from different
schools entering themselves as a single “power team.” Student 1 stated that although she had a
qualifying time for the sprint medley relay in December 2018, she was not asked to join the sprint
medley relay team for Nationals in March 2019. Student 1 stated that, during the regular season,
coaches pick the best athletes that are capable of running times that they would like to see for an
overall split in the event, but that she was not fully aware of how the coaches make those
determinations. Student 1 acknowledged that she was not sure which coach picked the sprint
medley relay team for Nationals, but she assumed that a coach picked the team because that was
what was done for all other meets during the season.

3! The records Glastonbury provided indicate that Student 1 participated on a sprint medley relay team during a meet
held on December 22, 2018.
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Allegation (b):

The Complainant stated that at the first practice of the outdoor season on March 16, 2019, the track
coach told Parent 4 that he had nothing good to say about Student 1 to a college coach; and on or
about May 1, 2019, the track coach told Student 1 that he could not give a good report of her to
college coaches.

The track coach denied that he told either Student 1 or her parents that he could not give a good
report to college coaches about Student 1. The track coach stated that it is his practice to be
completely honest with college coaches, to ensure that college coaches continue to trust and rely
on his recommendations of athletes. The track coach stated that because of this, on or about March
16, 2019, in the course of a discussion with Parent 4 about the Student 1°s workouts and her college
future, he told Parent 4 that he is “100% honest with a college coach when asked any questions
about any of the athletes.” The track coach stated that he had also told Student 1 that he would
be 100% honest with college coaches, although he did not recall the date of this conversation or
the specific context in which the subject was raised. The track coach also advised OCR that
Student 1 has not requested that he give a recommendation or report to any college coach on her
behalf, nor has any college coach requested information about Student 1.

Student 1 denied that the track coach told her that he would be honest with any college coaches,
and instead maintained that the track coach told her, and Parent 4, that he did not have anything
good to say about her and could not give a good report about her. Student 1 stated that the track
coach made this statement to her one day when she was letting him know that she was leaving
practice for work. Student 1 confirmed that she has not asked the track coach to speak with any
coaches on her behalf.

Allegation (c):

The Complainant stated that the track coach told Student 1 that he did not select her as team captain
because she departed early from practice on Fridays for work, despite her having served as team
captain during the indoor season and not receiving any complaints about her as a captain. The
track coach stated that students who wish to be considered for a team captain position are required
to submit a written statement concerning their interest at the beginning of each season, indoor and
outdoor. All of the coaches then select the team captains as a group. If there are any disagreements
among the coaches, the track coach makes the final decision regarding the selection. The track
coach stated that the qualifications for team captain are hard work, dedication, leadership,
sportsmanship, and appropriately representing the high school. The track coach stated that the
number of captains for the team typically ranges from three to seven for each season, depending
on the size of the team and the number of qualified athletes who apply.

The track coach stated that in December 2018, Student 1 was selected as a captain for the indoor
season 2018-2019; but that the decision was not unanimous because at least two coaches
questioned Student 1°s qualifications for a captain position, stating that they believed that she had

32 The track coach stated that in reply to his remark, Parent 4 stated that he understood.
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not shown enough leadership, dedication and maturity.>® The track coach stated that despite the
concerns raised by other coaches, he chose Student 1 to be a captain for that season because he
had observed her helping new athletes on the team and he believed that she would step up to the
challenge.

The track coach stated that in March 2019, Student 1 applied to be a captain for the outdoor season
2018-2019. He stated that after speaking with all of the coaches, it was unanimous that they would
not select Student 1 to be a captain for a number of reasons. He stated that the main reason was
that during the indoor season (December 2018 — January 2019), Student 1 had, on several
occasions, displayed poor sportsmanship at meets by ripping off her headband and storming away
at the conclusion of her race. In addition, the track coach stated, and another coach confirmed,
that during the indoor season, Student 1 often skipped her sprint workouts in favor of spending
more time doing her long jump workouts; or claimed that she had an injury and could not do her
sprint workouts, despite being able to do her long jump workouts and being cleared by the trainer.
An assistant coach confirmed that during the indoor season, Student 1 failed to follow his
instructions during practice, often did not complete her workouts, and exhibited poor
sportsmanship at meets. Both the assistant coach and another coach agreed that Student 1 should
not be selected as a captain for the outdoor season. The track coach stated that during a prior
school year, he declined to select a student as team captain because she similarly failed to
demonstrate leadership qualities/maturity. Glastonbury stated that this student had not engaged in
protected activities.

Allegation (d):

The Complainant alleged that on or about March 25, 2019, the track coach told Student 1 that she
should consider leaving the team if she did not attend full practice every day. The Complainant
alleged that the track coach had not asked other student-athletes to leave the team due to missing
practices for work commitments. The Complainant also alleged that on or about May 1, 2019, the
track coach complained to Student 1 about her missing Friday practices.

The track coach denied that he had an issue with Student 1°s leaving practice early on Fridays and
denied that he specifically told her that she should leave the team. The track coach stated that he
and the other coaches emphasized the importance of practice during meetings held at the beginning
of the season with the student-athletes and their parents; but he denied having told any students
recently, including Student 1, that they should consider leaving the team if they did not attend full
practice every day. The track coach further stated that he was aware that Student 1 left practice
early on Fridays for work; and stated that he did not object to this, particularly because the team
often ends practice early on Fridays during the winter when the gym is used for high school
basketball games and because Friday practices are typically lighter prior to the track team
competitions on the weekends.

53 Specifically, an assistant track coach stated that he had concerns about Student 1°s being selected as captain because
he did not believe that Student 1 had the maturity to be a captain.
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Legal Standards

The regulation implementing Title IX, at 34 C.F.R. § 106.71, incorporates by reference 34 C.F.R.
§ 100.7(e) of the regulation implementing Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d et seq., which provides that no recipient or other person shall intimidate, threaten, coerce
or discriminate against any individual for the purpose of interfering with any right or privilege
secured by regulations enforced by OCR or because one has made a complaint, testified, assisted
or participated in any manner in an investigation, proceeding, or hearing held in connection with
a complaint. The following three elements must be satisfied to establish a prima facie case of
retaliation: (1) an individual engaged in a protected activity; (2) an individual experienced an
adverse action caused by the recipient; and (3) there is some evidence of a causal connection
between the adverse action and the protected activity. When a prima facie case of retaliation has
been established, OCR then determines whether there is a facially legitimate, non-retaliatory
reason for the adverse action; and if so, whether the facially legitimate, non-retaliatory reason is a
pretext for retaliation.

Analysis and Conclusions

1. Allegation Regarding the CIAC’s Retaliation

The Complainant alleged that the CIAC retaliated against Parent 1, after Parent 1 complained about
the Revised Transgender Participation Policy, by informing Parent 1, in March 2019, that the
CIAC’s Executive Director would no longer accept communications from her. OCR determined
that Parent 1 engaged in protected activity on February 22, 2018, January 24, 2019, and March 28,
2019, when she sent emails expressing concern regarding the Revised Transgender Participation
Policy to the CIAC’s Executive Director;>* and on February 28, 2019, when Parent 1 met with the
Executive Director in person to discuss her concerns about the policy. OCR determined that the
CIAC was aware of Parent 1°s protected activity.

OCR determined, however, that the CIAC proffered a legitimate, non-retaliatory reason for the
Executive Director’s statement to Parent 1 that “further correspondence to CIAC has to come
through your principal”; namely, that the CIAC staff typically did not communicate directly with
parents and Parent 1 should have communicated her concerns with the athletic director or school
administrator. OCR determined that the proffered reason was not a pretext for retaliation, as the
Executive Director’s instruction was consistent with the CIAC policy and the Executive Director’s
directives to other parents who had not engaged in protected activities. Therefore, OCR
determined that there was insufficient evidence to substantiate the Complainant’s allegation that
the CIAC retaliated against Parent 1, after Parent 1 complained about the Revised Transgender
Participation Policy, by informing Parent 1, in March 2019, that the Executive Director would no
longer accept communications from her. Accordingly, OCR will take no further action with
respect to this allegation.

3 As discussed previously, Parent 1 communicated with the former the Executive Director in her email on February
22, 2018; and with the current Executive Director from January 24, 2019, onward.
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2. Allegations Regarding Glastonbury Track Coach Retaliation

OCR determined that Parent 2 engaged in protected activity by sending emails to the Athletic
Director in May, June, and July 2018, expressing her concerns that the Revised Transgender
Participation Policy was unfair to cisgender female athletes; meeting with the Athletic Director,
the principal, and the superintendent, on or about August 1, 2018, to discuss these concerns;
meeting with the Athletic Director and Parent 4, on or about March 15, 2019, to again discuss
these concerns; and telephoning and sending an email to the School’s Title IX Coordinator in
March and April 2019. OCR determined that Parent 2 also engaged in protected activity in May
and June 2018, and in March 2019, when she sent emails to the track coach regarding her
objections to the policy and a petition that she had initiated in opposition to the policy. OCR
determined that the Glastonbury track coach was aware of the Parent 2’s protected activity.

With respect to Allegation (a), OCR determined that neither the track coach nor any other
Glastonbury employee denied Student 1 an opportunity to participate on a sprint medley relay team
at the New Balance Nationals. Rather, the students themselves chose who would participate.
Accordingly, OCR could not substantiate that the track coach or other Glastonbury employee
subjected Student 1 to an adverse action. Absent an adverse action, OCR does not proceed further
with retaliation analysis. Accordingly, OCR will take no further action regarding Allegation (a).

With respect to Allegation (b), OCR must often weigh conflicting evidence in light of the facts
and circumstances of each case and determine whether the preponderance of evidence supports the
allegation. Here, OCR did not find that the preponderance of the evidence supported the
Complainant’s assertion that the track coach told Parent 2 or Student 1 that he would not give a
good report about Student 1 to college coaches. Based on the foregoing, OCR determined that
there was insufficient evidence to substantiate that the track coach subjected Student 1 to the
alleged adverse action. Absent an adverse action, OCR does not proceed further with a retaliation
analysis. Accordingly, OCR will take no further action regarding Allegation (b).

With respect to Allegation (c), OCR determined that the Glastonbury proffered a legitimate, non-
retaliatory reason for not selecting Student 1 as a captain for the spring 2019 outdoor season;
namely, that track coaches had concerns about Student 1°s maturity and dedication after the winter
2018 indoor season. Even assuming that the track coach also told Student 1 that the decision had
to do with her leaving practice early on Fridays, OCR determined that would still be a legitimate,
non-retaliatory reason for not selecting her. OCR determined that the proffered reasons were not
a pretext for retaliation, as other coaches corroborated the reasons for the decision and the track
coach gave an example of another student who had not been re-selected as captain based on similar
behaviors, who had not engaged in protected activities. Additionally, OCR determined that there
was no causal connection between the protected activity and the alleged adverse action, as the
track coach selected Student 1 as a captain for the indoor season after she and Parent 2 had engaged
in protected activities in 2018 and prior to their again engaging in protected activities in 2019.
Therefore, OCR determined that there was insufficient evidence to substantiate the Complainant’s
allegation that the Glastonbury track coach retaliated against Student 1, for her and Parent 2’s
advocacy against the Revised Transgender Participation Policy, by denying Student 1 a position
as a team captain in March 2019. Accordingly, OCR will take no further action regarding
Allegation (c).
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With respect to Allegation (d), OCR must often weigh conflicting evidence in light of the facts
and circumstances of each case and determine whether the preponderance of evidence supports the
allegation. Here, OCR did not find that the preponderance of the evidence supported the
Complainant’s assertion that the track coach told Student 1 in March 2019 and May 2019, that she
should consider leaving the team if she had to leave practice early. Based on the foregoing, OCR
determined that there was insufficient evidence to substantiate that the track coach subjected
Student 1 to the alleged adverse action. Absent an adverse action, OCR does not proceed further
with a retaliation analysis. Accordingly, OCR will take no further action regarding Allegation (d).

Attempts to Resolve the Complaint

Via e-mail on February 12, 2020, OCR notified the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that it had determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury violated Title IX, and provided a proposed resolution
agreement (the Agreement) to each that would resolve OCR’s compliance concerns. During
subsequent telephone calls with counsel for the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury, held during the period of February 13, 2020, through March 13,
2020, OCR informed counsel for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell,
Canton, and Danbury of the specific violation, and explained the nature of the violations and the
basis of its findings. On multiple occasions during these communications, OCR informed counsel
for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury of the 90-
calendar day timeframe for negotiations as set forth in Section 303(f) of the Manual. OCR also
informed counsel for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury that the Manual states that OCR may end the negotiation period at any time prior to the
expiration of the 90-calendar day period when it is clear that agreement will not be reached. On
March 12, 2020, counsel for Bloomfield, Hartford, and Cromwell, and on March 13, 2020, counsel
for the CIAC, Glastonbury, Canton and Danbury, informed OCR that their clients would not sign
the Agreements.

On March 17, 2020, OCR issued impasse letters to the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury notifying the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that the negotiations had reached an impasse and a final
agreement had not been reached. Further, the letter informed the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury that in accordance with the Manual, Section 303(g), if
an agreement was not reached within 10 calendar days of the date of the letter, i.e., by March 30,
2020, OCR would issue a Letter of Impending Enforcement Action indicating that the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury are in violation of Title IX.
OCR also referred the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury
to the Manual, at https://www?2.ed.gov/about/offices/list/ocr/docs/ocrcpm.pdf, in particular,
Sections 303-305 and 601-602, for more information.

In emails dated March 27, 2020, OCR informed the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that in view of their COVID-19-related duties and
responsibilities, OCR was extending the ten-calendar day-deadline to respond to OCR’s proposed
resolution agreements for a period of 30 days, to April 27, 2020; and that if agreement was not
reached by that date, OCR would issue a Letter of Impending Enforcement Action on April 28,
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2020, pursuant to Section 305 of the Manual. To date, the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury have not entered into resolution agreements with OCR
to remedy the violations.

Based on the failure of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury to resolve the identified areas of noncompliance, OCR will either initiate administrative
proceedings to suspend, terminate, or refuse to grant or continue and defer financial assistance to
the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury, or refer the cases
to the U.S. Department of Justice for judicial proceedings to enforce any rights of the United States
under its laws. OCR will take further enforcement action after no fewer than 20 calendar days
from the date of this letter if resolution of these complaints has not yet been reached.

This Letter of Impending Enforcement Action is not mtended and should not be interpreted to
address the compliance of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury with any other regulatory provision or to address any issues other than those addressed
in this letter. This letter sets forth OCR’s determination in these individual OCR cases; it is not a
formal statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s
formal policy statements are approved by a duly authorized OCR official and made available to
the public. The complainant may file a private suit in federal court whether or not OCR finds a
violation.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, it will
seek to protect, to the extent provided by law, personally identifiable information that, if released,
could reasonably be expected to constitute an unwarranted invasion of personal privacy.

If you have any questions, please contact Nadja Allen Gill, Compliance Team Leader, at (646)
428-3801, or nadja.r.allen.gill@ed.gov.

Sincerely,

Timothy C. J. Blanchard

cc: Glenn Lungarini, CIAC Executive Director, via email only
Alan B. Bookman, Glastonbury Superintendent, via email only
Kevin D. Case, Canton Superintendent, via email only
Dr. Enza Macri, Cromwell Superintendent, via email only
Dr. Sal V. Pascarella, Danbury Superintendent, via email only
Dr. James Thompson, Jr., Bloomfield Superintendent, via email only
Dr. Leslie Torres-Rodriguez, Hartford Superintendent, via email only
Roger G. Brooks, Alliance Defending Freedom, Complainant, via email only
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OFFICE FOR CIVIL RIGHTS
32 OLD SLIP, 26™ FLOOR
NEW YORK, NEW YORK 10005

August 31, 2020
Sent via email only to:

MIZEL001@hartford.gov

Lori Mizerak

Assistant Corporation Counsel

City of Hartford

550 Main Street, Room 210
Hartford, Connecticut 06103
Attorney for Hartford Public Schools

dmonastersky@HL-Law.com

David S. Monastersky, Esq.

Howd & Ludorf, LLC

65 Wethersfield Avenue

Hartford, Connecticut 06114

Attorney for Glastonbury Public Schools
and Canton Public Schools

pimurphy@goodwin.com &

lyoder@goodwin.com

Peter J. Murphy, Esq.

Linda L. Yoder, Esq.

Shipman & Goodwin, LLP

One Constitution Plaza

Hartford, Connecticut 06103-1919

Attorneys for Connecticut Interscholastic Athletic Conference
and Danbury Public Schools

jzelman@fordharrison.com

Johanna Zelman, Esq.

Ford Harrison

CityPlace I1

185 Asylum Street, Suite 610

Hartford, Connecticut 06103

Attorney for Bloomfield Public Schools
and Cromwell Public Schools

UNITED STATES DEPARTMENT OF EDUCATION

TIMOTHY C. J. BLANCHARD
DIRECTOR
NEW YORK OFFICE

The Department of Education's mission is to promote student achievement and preparation for global competitiveness by
fostering educational excellence and ensuring equal access.



Case 3:20-cv-00201-RNC Document 154-2 Filed 09/11/20 Page 3 of 50

Page 2 of 49 — Case Nos. 01-19-4025, 01-19-1252, 01-20-1003, 01-20-1004, 01-20-1005, 01-20-
1006, and 01-20-1007

Re: Case No. 01-19-4025
Connecticut Interscholastic Athletic Conference

Case No. 01-19-1252
Glastonbury Public Schools

Case No. 01-20-1003
Bloomfield Public Schools

Case No. 01-20-1004
Canton Public Schools

Case No. 01-20-1005
Cromwell Public Schools

Case No. 01-20-1006
Danbury Public Schools

Case No. 01-20-1007
Hartford Public Schools

Dear Attorneys Mizerak, Monastersky, Murphy, Yoder, and Zelman:

The U.S. Department of Education, Office for Civil Rights (OCR) issues this Revised Letter of
Impending Enforcement Action' in the above-referenced cases. The earlier Letter of Impending

Enforcement Action, dated May 15, 2020, has been updated in light of the Supreme Court’s
holding in Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731 (2020).

The Complainant filed complaints against the Connecticut Interscholastic Athletic Conference
(CIAC) and the Glastonbury Board of Education (Glastonbury) on behalf of three high school
student-athletes and their parents. The Complainant alleged that the CIAC’s policy permitting
certain biologically male student-athletes to participate in interscholastic athletics (Article IX,
Section B of the CIAC By-Laws, adopted May 9, 2013, and titled, “Transgender Participation”
(hereinafter referred to as the Revised Transgender Participation Policy)) discriminated against
female student-athletes competing in interscholastic girls’ track in the state of Connecticut on the
basis of their sex.? Specifically, the Complainant alleged that the Revised Transgender
Participation Policy denied girls opportunities to compete, including in state and regional meets,
and to receive public recognition critical to college recruiting and scholarship opportunities. The

! Section 305 of OCR’s Case Processing Manual states as follows: “When following the expiration of the 10 calendar

day period referenced in CPM subsection 303(g) . . . the recipient does not enter into a resolution agreement to resolve

the identified areas of non-compliance, OCR will prepare a Letter of Impending Enforcement Action.”

2 For the purposes of this letter, the terms “male” and “female” are defined by biological sex. See Mem. from U.S.
Attorney General to U.S. Attorneys Heads of Department Components (Oct. 4, 2017), available at
https://www.justice.gov/ag/page/file/100698 1/download; see also Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731,
1739 (2020) (leaving undisturbed the government’s position, and noting that the Court proceeded “on the assumption
that ‘sex’ signified what the employers suggest, referring only to biological distinctions between male and female.”).
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Complainant further alleged that implementation of the Revised Transgender Participation Policy
by Glastonbury, the school attended by one of the complainant student-athletes (Student 1), denied
opportunities to girls competing in interscholastic girls’ track on the basis of their sex. In addition,
the Complainant alleged that the CIAC retaliated against one of the complainant parents (Parent
1), after Parent 1 complained about the Revised Transgender Participation Policy; and that a
Glastonbury track coach retaliated against Student 1 for her and her parent’s (Parent 2’s) advocacy
against the Revised Transgender Participation Policy.

Pursuant to OCR’s Case Processing Manual (the Manual),> Section 103, OCR also opened an
investigation of Bloomfield Public Schools (Bloomfield) and Hartford Public Schools (Hartford),
based on allegations that these school districts allowed a biologically male student-athlete (Student
A) to participate on their girls’ track teams. OCR also opened an investigation of Cromwell Public
Schools (Cromwell), based on allegations that this school district allowed a biologically male
student-athlete (Student B) to participate on its girls’ track team. Additionally, OCR opened an
investigation of Canton Public Schools (Canton) and Danbury Public Schools (Danbury), the
school districts attended by the other two complainant student-athletes (Students 2 and 3,
respectively), following a determination that these school districts may have been involved in
alleged acts of discrimination related to the complaints filed against the CIAC and Glastonbury.
OCR investigated whether these school districts denied athletic benefits and opportunities to
female student-athletes competing in interscholastic girls’ track through implementation of the
Revised Transgender Participation Policy, or limited the eligibility or participation of any female
student-athletes competing in interscholastic girls’ track through implementation of the Revised
Transgender Participation Policy.

Summary of Findings

As detailed below, the actions of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell,
Canton, and Danbury resulted in the loss of athletic benefits and opportunities for female student-
athletes. One complainant student-athlete explained to OCR that no matter how hard she trained,
she felt that she could never be good enough to defeat Students A and B. She also stated that
female student-athletes were missing out on great opportunities to succeed and felt that female
student-athletes could be “completely eradicated from their own sports.” Another complainant
student-athlete explained to OCR that she felt that she could not fairly compete against Students
A and B, because they had a physical advantage over her. In this sense, they were denied the
opportunities that Connecticut male student-athletes had of being able to compete, on a level
playing field, for the benefits that flow from success in competitive athletics. OCR determined
that the participation of Students A and B in girls’ track events resulted in lost benefits and
opportunities for female student-athletes.

OCR determined that the CIAC, by permitting the participation of certain male student-athletes in
girls’ interscholastic track in the state of Connecticut, pursuant to the Revised Transgender
Participation Policy, denied female student-athletes athletic benefits and opportunities, including
advancing to the finals in events, higher level competitions, awards, medals, recognition, and the
possibility of greater visibility to colleges and other benefits. Accordingly, OCR determined that

3 https://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.pdf.
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the CIAC denied athletic benefits and opportunities to female student-athletes competing in
interscholastic girls’ track in the state of Connecticut through the Revised Transgender
Participation Policy, in violation of the regulation implementing Title IX of the Education
Amendments of 1972 (Title IX), at 34 C.F.R. § 106.41(a).

OCR determined that the participation of Glastonbury, Canton, and Danbury in athletic events
sponsored by the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy,
which resulted in Students 1, 2, and 3, and other female student-athletes competing against
Students A and B, denied athletic benefits and opportunities to Students 1, 2, and 3, and other
female student-athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. §
106.41(a). Even though Glastonbury, Canton, and Danbury purported to operate separate teams
for members of each sex, Glastonbury, Canton, and Danbury placed female student-athletes in
athletic events against male student-athletes, resulting in competitive disadvantages for female
student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student-athletes were denied the opportunity to compete in events that were
exclusively female, whereas male student-athletes were able to compete in events that were
exclusively male. Accordingly, the districts’ participation in the athletic events sponsored by the
CIAC denied female student-athletes athletic opportunities that were provided to male student-
athletes. Glastonbury’s, Canton’s, and Danbury’s obligations to comply with the regulation
implementing Title IX are not obviated or alleviated by any rule or regulation of the CIAC. 34
C.F.R § 106.6(c).

Student A participated in girls’ outdoor track during school year 2017-2018 on the Bulkeley
(Hartford) team; and participated in girls’ indoor and outdoor track during school year 2018-2019
on Bloomfield’s team. OCR determined that the participation of Hartford and Bloomfield in
athletic events sponsored by the CIAC, consistent with the CIAC’s Revised Transgender
Participation Policy, which resulted in Student A’s participating in events against Students 1, 2,
and 3, and against other female student-athletes, denied athletic benefits and opportunities to
Students 1, 2, and 3, and other female student-athletes, in violation of the regulation implementing
Title IX, at 34 C.F.R. § 106.41(a). Student B participated in girls’ indoor and outdoor track during
school years 2017-2018 and 2018-2019 on Cromwell’s team. OCR determined that the
participation of Cromwell in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student B’s participating in events
against Students 1, 2, and 3, and against other female student-athletes, denied athletic benefits and
opportunities to Students 1, 2, and 3, and other female student-athletes, in violation of the
regulation implementing Title IX, at 34 C.F.R. § 106.41(a). Hartford’s, Bloomfield’s, and
Cromwell’s obligations to comply with the regulation implementing Title IX are not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

For the aforementioned reasons, OCR also determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury treated student-athletes differently based on sex, by
denying benefits and opportunities to female students that were available to male students.

With respect to the retaliation allegation filed against the CIAC, there was insufficient evidence to
substantiate the Complainant’s allegation that the CIAC retaliated against Parent 1 after Parent 1
complained about the Revised Transgender Participation Policy. With respect to the retaliation
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allegation filed against Glastonbury, there was insufficient evidence to substantiate the
Complainant’s allegation that Glastonbury retaliated against Student 1.

Nothing in this letter should be interpreted to impute misconduct on the part of any biologically
male students who participated in these competitions.

Investigation and Issuance of Letter of Impending Enforcement Action

During the course of the investigation, OCR interviewed the Executive Director of the CIAC;
administrators and staff from Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury; and the students and parents on whose behalf the complaint was filed. In addition, OCR
reviewed documentation that the Complainant, the CIAC, the school districts, and some of the
students and parents submitted. OCR also reviewed publicly available information regarding the
CIAC and its member school student-athletes.

At the conclusion of the investigations, OCR informed the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury of its findings and determinations that the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury had discriminated against
female student-athletes. OCR requested that the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury enter into resolution agreements to remedy the violations.
Because the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury did not
enter into resolution agreements, OCR issued letters of impasse to the CIAC, Glastonbury,
Bloomfield, Hartford, Cromwell, Canton, and Danbury on March 17, 2020, in which it advised the
CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury that it would issue
this letter if each did not reach an agreement with OCR within 10 calendar days of the date of its
impasse letter.* OCR issues this Letter of Impending Enforcement Action because the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury have to date failed to
voluntarily enter into resolution agreements to remedy the identified violations.

Jurisdiction

OCR is responsible for enforcing Title IX, as amended, 20 U.S.C. § 1681 et seq., and its
implementing regulations at 34 C.F.R. Part 106, which prohibit discrimination on the basis of sex
in education programs and activities receiving financial assistance from the U.S. Department of
Education (the Department).

OCR has jurisdiction over the CIAC as follows:
a) The CIAC is a direct recipient of Federal funding from the Department through a grant

awarded by the Department’s Office of Special Education Programs (OSEP) to support
the Special Olympics Unified Champion Schools program administered by the CIAC.

4 In emails dated March 27, 2020, OCR informed the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton,
and Danbury that in view of their COVID-19-related duties and responsibilities, OCR was extending the 10-calendar-
day deadline to respond to OCR’s proposed resolution agreement for a period of 30 days, to April 27, 2020.
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b) The CIAC is also an indirect recipient of Federal funding. The CIAC is governed by
member school representatives who devote official time and district resources to the
CIAC (e.g., determine athletic eligibility, make rules for athletic competitions, run state
boys’ and girls’ tournaments, and control state championships). In addition, the CIAC
receives revenue through the sale of tickets to tournament contests—revenue that
would otherwise go to the schools—and by the assessment of entry fees on schools for
participation in various tournaments. The CIAC is also an indirect recipient of
Departmental financial assistance through Special Olympics of Connecticut (which
receives grant money from OSEP) because several employees of Special Olympics of
Connecticut provide to the CIAC technical assistance in the administration of the
Special Olympics Unified Champion Schools program.

c) The CIAC’s member schools also have ceded controlling authority over Connecticut’s
high school athletic program to the CIAC, whose purpose is to supervise, direct, and
control interscholastic athletics in Connecticut. In addition to the CIAC’s governance
by local school representatives (noted above), the Connecticut General Assembly’s
Office of Legislative Research stated that school districts have the power to organize
athletic programs and decide in what sports to compete, adding, “Boards have
delegated authority over the organization of interscholastic high school athletics to [the
CIAC]. CIAC regulates high school sports, promulgates eligibility and safety and
health rules for teams, and organizes and controls games and championships.”

OCR has jurisdictional authority under Title IX to investigate Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury, because each is a recipient of financial assistance from the
Department.

| ATHLETIC BENEFITS AND OPPORTUNITIES

Findings of Fact

The CIAC’s Organizational Structure

The CIAC is the only association governing interscholastic athletic programs for secondary
schools in Connecticut.> The CIAC is a division of the Connecticut Association of Schools (CAS).
Any public or parochial school accredited by the Connecticut State Department of Education, as
well as any private school or academy, and any private school holding associate institutional
membership in the CAS can become a member of the CIAC. The CIAC currently has 188 member
schools. Member schools sign an annual Membership Agreement, pay annual dues, and agree to
abide by the CAS Constitution and the CIAC By-Laws and Eligibility Rules. During school year
2018-2019, the CIAC authorized its member schools to participate in 14 boys’ sports and 13 girls’
sports. The CIAC By-Laws allow female athletes to participate on boys’ teams, but do not permit

5 See CIAC Handbook 2019-2020, Section 2.2 (“The CIAC is the only Association which governs interscholastic
athletic programs for secondary schools in Connecticut.”).
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male athletes to participate on girls’ teams. The CIAC administers its athletics programs by way
of the CAS Constitution, by-laws, and tournament regulations.®

The CIAC has 27 committees corresponding to each of the CIAC-sanctioned sports. Each
committee includes representatives from member schools, including principals, coaches, and
athletic directors, as well as former coaches. These committees coordinate the activities of the
sports, including game rules, playing conditions, tournament policies, and sportsmanship
initiatives. The by-laws, along with the CAS constitution, are published every year as part of the
CIAC Handbook, which is available on the CIAC website.” The Handbook includes detailed rules
and regulations governing athletic administration, scheduling, and eligibility, among other topics.
The CAS Legislative Body is authorized to make changes to the CAS Constitution and the by-
laws. The principals of the CIAC member schools are the voting delegates to the Legislative Body.
The CAS Constitution states that any voting member school may submit a proposed change to the
by-laws/regulations through its representative. The CIAC Board of Control is the governing body
for high school interscholastic sports in Connecticut and has 14 voting and 3 non-voting members;
the Board of Control has representatives from large, medium, and small schools, urban and rural
schools, as well as public, parochial, and technical schools.® The by-laws require that the Board
of Control consider any proposed change to a by-law/regulation, act upon it, and submit any
proposed by-law/regulation change to member schools for a vote at the annual meeting of the
Legislative Body. The by-laws, including the rules, regulations, and policies contained therein, as
well as the tournament regulations are binding on its member schools,’ and the CIAC has the
authority to penalize schools for violation of the by-laws. '

During interviews, district staff members confirmed that the districts regarded the by-laws, rules,
and regulations, including the Revised Transgender Participation Policy, as binding. The
witnesses further stated that they regarded the CIAC as the only athletic association in Connecticut

® The by-laws constitute the general rules and policies for athletic administration and participation in the CIAC.
Specific policies, such as the Revised Transgender Participation Policy, are contained within the by-laws. Further
policies regarding sport-specific tournament participation (“tournament regulations”) are published each season in a
sports information packet.

7 http://www.casciac.org/pdfs/ciachandbook 1920.pdf (site last visited on April 24, 2020).

8 The CIAC Board of Control is elected each year by the Legislative Body at the Annual Meeting of the CAS. The
CIAC Board of Control meets monthly during the school year.

% See the CIAC Handbook 2019-2020, Section 2.4 (“Each member school has the responsibility of knowing and
adhering to all CIAC rules and regulations and administering its athletic programs according to those rules.”).

10 See the CIAC Handbook 2019-2020, Section 3.0, CIAC By-Laws, Article 111, Section C (“The Board of Control
shall have the power to assess and to enforce such penalties, including fines, against member schools, principals,
athletic directors, coaches and/or members of the coaching staff, as it deems suitable for violations of its Bylaws,
Regulations, Rules, Standards of Courtesy, Fair Play and Sportsmanship, Code of Ethics, or any other standard of
conduct or any other provision of this Handbook.”). Witnesses OCR interviewed, including the CIAC Executive
Director and administrators of member schools, stated that, in general, member schools are responsible for ensuring
their own compliance with the CIAC’s rules and for self-reporting any violations of those rules. Member schools can
also report other schools for potential violations. The CIAC Executive Director informed OCR that, to date, no
member school has self-reported or reported another member school for a violation of the Revised Transgender
Participation Policy.
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that could provide sufficient competitive opportunities for their students.!! Witnesses told OCR
that if their schools were to withdraw from the CIAC, they likely would encounter difficulties
scheduling games against other schools and would be unable to participate in statewide
competitions. An Athletic Director for one of the Districts advised OCR that a CIAC member
school would not benefit from playing against a nonmember school because it would not add to
the school’s record for purposes of qualifying for the state championship. The same Athletic
Director also stated that having a state-wide association makes all of the athletics programs
stronger and more consistent with set rules for play and eligibility.

The CIAC’s Adoption of its Revised Transgender Participation Policy

The CIAC stated that its Board of Control began discussions regarding transgender participation
in athletics during school year 2007-2008. During its 56™ Annual Meeting, held on May 8, 2008,
the CIAC membership adopted a by-law change concerning the eligibility of transgender athletes,
adding new language to Article IX of the CIAC by-laws (the 2008 policy). Specifically, the 2008
policy allowed transgender student-athlete participation only in accordance with the gender stated
on the student’s birth certificate unless the student had undergone “sex reassignment.”'?> The 2008
policy set forth specific requirements for post-pubescent sex reassignment, including surgery; legal
recognition of the reassignment by proper governmental authorities; hormonal therapy; and a two-
year waiting period post-surgical and anatomical changes.'> The 2008 policy also provided that a
student-athlete seeking participation as a result of a sex reassignment would be able to appeal
eligibility determinations through the CIAC’s eligibility appeal process. The stated rationale for
the 2008 policy was that “[w]hile the eligibility of transgendered students has not yet been a ‘live’
issue in Connecticut, the CIAC Board felt that it should be pro-active and have a policy in place
for any future eventualities.”'* The 2008 policy remained in effect until 2013. The CIAC advised
OCR that, during that time period, the CIAC did not receive any requests for a student-athlete to
participate on a team that was different from the student’s “assigned gender at birth.”

The CIAC stated that in 2012, after the Connecticut Legislature passed Public Act 11-55,
expanding the scope of Connecticut’s anti-discrimination laws to prohibit discrimination on the
basis of “gender identity or expression,”!> the CIAC decided to review and revise the 2008 policy.

' The CIAC Executive Director stated that there are private schools within Connecticut, such as Taft, Choate, and
Kent, that do not belong to the CIAC. These schools belong to the Founders League, whose website describes the
league as comprising “highly selective college preparatory schools.” The Founders League includes ten schools from
Connecticut and one school from New York. The Founders League holds its Championship in 13 boys’ sports and 12
girls’ sports separately, and the CIAC precludes any Founders League schools from competing in any post-season
events hosted by the CIAC. Witnesses opined that they did not know if the Founders League was a feasible alternative
for a public school in lieu of becoming a member of the CIAC.

12 https://www.casciac.org/pdfs/ciachandbook 1213.pdf (site last visited on April 24, 2020)

13 Under the 2008 policy, a student-athlete who had undergone sex reassignment before puberty was not subject to the
requirements detailed above.

4 The CIAC Annual Meeting minutes. https://www.casciac.org/pdfs/adopted bylaw changes CIAC.pdf (site last
visited on April 24, 2020).

15 P.A. 11-55, which became effective on October 1, 2011, defines “gender identity or expression” as follows:
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The CIAC did so at its Annual Meeting, held on May 9, 2013, when the current Revised
Transgender Participation Policy was enacted. This Policy states, in relevant part:

[T]his policy addresses eligibility determinations for students who have a gender
identity that is different from the gender listed on their official birth certificates. . .
. Therefore, for purposes of sports participation, the CIAC shall defer to the
determination of the student and his or her local school regarding gender
identification. In this regard, the school district shall determine a student’s
eligibility to participate in a CIAC gender specific sports team based on the gender
identification of that student in current school records and daily life activities in the
school and community at the time that sports eligibility is determined for a
particular season. Accordingly, when a school district submits a roster to the CIAC
it is verifying that it has determined that the students listed on a gender specific
sports team are entitled to participate on that team due to their gender identity and
that the school district has determined that the expression of the student’s gender
identity is bona fide and not for the purpose of gaining an unfair advantage in
competitive athletics. . . . The CIAC has concluded that [these] criteria [are]
sufficient to preclude the likelihood that a student will claim a particular gender
identity for the purpose of gaining a perceived advantage in athletic competition.'®

“Gender identity or expression” means a person’s gender-related identity, appearance or behavior,
whether or not that gender-related identity, appearance or behavior is different from that
traditionally associated with the person’s physiology or assigned sex at birth, which gender-related
identity can be shown by providing evidence including, but not limited to, medical history, care or
treatment of the gender-related identity, consistent and uniform assertion of the gender-related
identity or any other evidence that the gender-related identity is sincerely held, part of a person’s
core identity or not being asserted for an improper purpose.

See Conn. Gen. Stat. § 46a-51. Specifically, with respect to the public schools, P.A. 11-55 amended § 10-15c¢ of the
Connecticut General Statutes to prohibit discrimination on the basis of gender identity or expression, among other
bases. The legislative history of P.A. 11-55 indicates that the topic of athletics was briefly raised during the
Connecticut House proceedings on May 19, 2011, in a discussion between Rep. Fox (the bill’s proponent) and Rep.
Shaban. In response to Rep. Shaban’s question concerning whether, under the bill, a high school boy who wanted to
play on the school’s girls’ basketball team could not be prohibited from doing so, Rep. Fox indicated that he believed,
but was not certain, that in that context the intent of the bill was to apply only to a male athlete who had undertaken
what Rep. Shaban had described as “affirmative physical changes.” Conn. Gen. Assembly House Proceedings 2011,
Vol. 54, Part 12 (May 19, 2011) at 4017-4022.

16 The CIAC informed OCR that the Revised Transgender Participation Policy has been in effect since its adoption on
May 9, 2013. The CIAC stated to OCR that the policy contained in the revised by-law no longer required student-
athletes to undergo medical treatment or sex reassignment surgery in order to participate in athletics consistent with
their gender identity, nor would a student-athlete be required to seek permission from the CIAC in order to participate
under the policy in accordance with the student’s gender identity; rather, the policy required member schools to submit
rosters that reflected the gender identities of their students. The CIAC further stated that this decision was based on
“a determination that a member school is in the best position to identify and confirm that a student-athlete’s gender is
consistent with the student’s gender identity at school and to place the student on the correct team roster.”
Accordingly, the Board of Control determined that students would not be required to disclose their transgender status
to the CIAC.
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Thus, the Revised Transgender Participation Policy eliminated any requirement that transgender
student-athletes provide any medical information or documentation to the CIAC or its member
schools.

The Connecticut State Department of Education (CSDE) issued a document entitled, “Guidance
on Civil Rights Protections and Supports for Transgender Students — Frequently Asked
Questions,” dated September 2017 (the 2017 FAQs).!7 The 2017 FAQs state, in relevant part:

For issues concerning participation in interscholastic competitive sports, schools
and districts should consult their counsel and the Connecticut Interscholastic
Athletic Association (“CIAC”)."8

On October 11, 2018, the CAS Board of Directors requested that an ad hoc committee examine all
the CIAC rules and regulations that relate to gender. The meeting minutes of the CIAC stated that
the purpose of the review was to ensure that the regulations were in alignment with state law. !
The CIAC established a Gender By-Law Subcommittee in December 2018 to review all of the by-
laws relating to gender in order to confirm the current policies and practices or make
recommendations for improvements. In its report to the CIAC Board of Control, dated April 4,
2019, the Subcommittee concluded that the by-laws reviewed were “in alignment with Connecticut
law and the CAS-CIAC mission.”?

The CIAC’s and School Districts’ Implementation of the Revised Transgender
Participation Policy

School district witnesses interviewed stated that none of the districts had a specific written
procedure or practice in place to implement the Revised Transgender Participation Policy, but that
they followed or would follow the plain language of the policy. Districts that had not had a
transgender student request to participate in athletics stated that should they receive a request from
a transgender student to participate in athletics, they would look at the gender identity listed in the
student’s current school records and then whether the gender identity the student is expressing
during the day is consistent with the gender identity listed in the student’s school records; e.g.,
whether the student has requested to use a name and pronouns consistent with that sex. Witnesses
stated that often this process would involve the student’s parents, particularly if the student were

17" https://portal.ct.gov/-/media/SDE/Title-IX/transgender guidance faq.pdf?la=en (site last visited on April 24,
2020). This guidance indicates that the CIAC is responsible for establishing statewide policies for transgender
participation in interscholastic competitive sports.

182017 FAQs, p. 7. See https://portal.ct.gov/-/media/SDE/Title-IX/transgender guidance faq.pdf?la=en (site last
visited on April 24, 2020).

19 https://portal.ct.gov/-/media/SDE/Title-IX/transgender guidance.pdf?la=en (site last visited on April 24, 2020).

20 The CAS mission statement is as follows: “The Connecticut Association of Schools provides exemplary programs
and services that promote excellence in the education of all children.” The CIAC mission statement is as follows:
“The CIAC believes that interscholastic athletic programs and competition are an integral part of a student’s academic,
social, emotional and physical development. The CIAC promotes the academic mission of schools and honorable
competition. As such, the CIAC serves as the regulatory agency for high school interscholastic athletic programs and
exists to assure quality experiences that reflect high ethical standards and expectations for fairness, equity and
sportsmanship for all student-athletes and coaches. The CIAC provides leadership and support for member schools
through the voluntary services of dedicated school administrators, athletic directors, coaches and consultants.”
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a minor and school records needed to be changed; but that once the student had established his or
her gender identity, the school would place the student on the roster of the team associated with
that gender. Witnesses from districts that have had transgender students request to participate in
athletics detailed a similar internal process; namely, that upon a request from a transgender student,
they would review the student’s records, speak with the student’s teachers/counselors, meet with
the student’s parents, and if all was consistent, thereafter, place the student on the team roster
associated with the student’s gender identity.

Every district confirmed to OCR that it believed that no specific documentation, medical or
otherwise, was required in order for the district to comply with the policy. District administrators
reported that they had not received specific training regarding implementation of the Revised
Transgender Participation Policy, although some stated that they had attended workshops or
presentations on the topic of transgender athletes generally. Principals and athletics directors
interviewed by OCR indicated that transgender student-athlete participation had been discussed
either formally or informally at annual professional development conferences, as well as during
professional association meetings, and through their respective regional conferences. Witnesses
from the districts stated, and the CIAC confirmed to OCR, that the CIAC has not questioned any
decisions made by a member school under the policy, nor has it investigated any rosters submitted
by member schools with respect to the policy. Glastonbury noted that, in the past, when it had a
transgender student wish to participate in athletics, the student’s parent offered to provide medical
documentation to support their request under the Revised Transgender Policy; however, the CIAC
advised Glastonbury that the information was not required.

Additionally, multiple district witnesses stated to OCR that, according to their understanding of
the Revised Transgender Participation Policy, it is not the school’s or district’s role to determine
a student’s gender. Witnesses from Bloomfield, Danbury, Glastonbury, and Hartford stated that
the student initiates the process and informs the district of the student’s gender identity; and the
district’s role is to review the current school records, speak with school staff regarding the student’s
current gender expression during the school day, and then place the student on the appropriate
roster. Witnesses from Bloomfield and Cromwell also stated that if a student were to initially
register with the school under a gender identity that differed from the student’s biological sex, the
school would place the student on the roster of the gender identified in the school registration
records; i.e., the district and student would not need to have a discussion or review the student’s
participation under the Revised Transgender Participation Policy. Both Cromwell and Bloomfield
have used this process in their districts.

Concerns Raised by Parents and Others to the CIAC Regarding the Policy and the
Participation of Biologically Male Students in Track Events

In 2019, the CIAC received several emails from parents of Connecticut high school students, in
which the parents expressed concerns about the policy and specifically about the participation in
female track events of biologically male students.

From January 2019 to March 2019, the CIAC received four emails from the father of a female
student-athlete at Glastonbury High School (Parent 3). On January 29, 2019, Parent 3 sent an
email to the CIAC stating that he and many parents of other female track athletes, as well many of
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the athletes themselves, believed that the policy was unfair to female track athletes®! and that the
policy raised safety concerns as well, particularly with respect to sports involving physical
contact.?> With respect to track, he suggested that a compromise could be reached whereby a boy
identifying as a girl would be able to compete but would not have the results used for purposes of
conference or state records or for all-conference or all-state selection. Parent 3 requested a meeting
with the CIAC officials to discuss the topic.?’

On February 17, 2019, Parent 3 sent an email to the CIAC stating that the transgender policy
affected the outcome of the CIAC State Open Girls Indoor Track Championship held on February
16, 2019. Specifically, he stated that the performance of a transgender athlete “with all the
physiological and anatomical attributes of a male athlete” in the Championship had enabled
Bloomfield High School to win the team championship over Glastonbury. Parent 3 again urged
the CIAC to change the policy. On February 25, 2019, the Executive Director of the CIAC
responded to Parent 3, stating that Parent 3’s correspondence would be provided to a CIAC
subcommittee reviewing the policy.

On March 3,2019, Parent 3 sent an email to the CIAC again urging the CIAC to change the policy.
He further stated that at the New England Regional Indoor Track Championship, held on March
2, 2019, a biologically male athlete finished first in the 55-meter and 300-meter sprints and had
helped Bloomfield win first place over Glastonbury in the girls’ 4 x 400 meter relay. On March
10, 2019, Parent 3 sent an email to the CIAC stating that the National Scholastic Athletic
Foundation, an organization that hosts the New Balance National high school track and field
competition, had established a policy whereby female transgender athletes are required to meet
applicable rules established by the National Scholastic Athletics Foundation, USA Track & Field,
and International Olympic Committee, which required such athletes to demonstrate that they had
undergone hormone treatment. Parent 3 stated that when Bloomfield’s girls’ 4 x 400 team recently
competed in the New Balance Nationals, it did so without the participation of its biologically male
athlete, and that this resulted in a slower time than Bloomfield’s team had achieved at the New
England championships, when the biologically male athlete had competed.

From February 2019 to March 2019, the CIAC received three emails from a parent (Parent 4). On
February 25, 2019, Parent 4 sent an email to the CIAC expressing concerns about the fairness of
the policy.”* He stated “the current unfair competitive balance at the State Open has cost 7

21 In part, Parent 3 stated as follows: “Should a boy who identifies as a girl with all of the physiological and anatomical
advantages of a boy be able to compete in Connecticut Girls Indoor Track, obtain medals over other girls who have
trained hard and care deeply about the results, eradicate existing girls event and state track records and push what
would have been the final girl qualifier out of selection for All-Conference and All-State honors?”

22 In part, Parent 3 stated as follows: “Should safety be compromised in girls high school track or other girls sports
such as basketball, soccer or lacrosse to accommodate a boy who identifies as a girl with all of the physiological and
anatomical advantages of a boy?”

23 In addition, Parent 3 attached a copy of an email dated January 27, 2019, that he had sent to officials from the
Glastonbury District. In this email, Parent 3 expressed his concerns about the policy’s fairness and safety, and he
described several recent track meets in which a transgender athlete had finished ahead of other athletes. Parent 3
asked the Glastonbury officials to make efforts to have the policy changed.

24 Specifically, he stated that “there are many, myself included, who cannot begin to fathom the policy of the CIAC
that has allowed the competitive record of Connecticut Girls High School Track and Field Competitions to be altered
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Connecticut student/athletes the opportunity to compete at the New England Championship” and
“[t]his results in a significant negative impact to these cisgender girls through no fault of their
own.” He also stated the policy unfairly denied these elite athletes an opportunity to gain additional
exposure with college coaches and recruiters. In addition, he stated that “[a]t the heart of the
competitive fairness issue regarding competition between transgender girls and cisgender girls is
the abundance of testosterone present in young biological males.”

Further, Parent 4 stated that the CIAC maintains different qualifying standards for girls’ and boys’
track, which he contended was an acknowledgment that there was a measurable difference in the
performance capabilities between genders. He requested that the CIAC adjust the results of the
2019 State Girls Open Competition so as not to include the results of the transgender athletes, and
he requested that the policy be changed going forward. He offered several suggestions for a new
policy (e.g., establishing a new competitive category for transgender athletes).

The Executive Director of the CIAC responded the same day, stating that Parent 4’s
correspondence would be shared with the subcommittee reviewing the Revised Transgender
Participation Policy. On March 1, 2019, Parent 4 sent an email to the CIAC, stating that he would
like to arrange a meeting with the members of the subcommittee reviewing the policy. On March
5, 2019, Parent 4 sent an email to the CIAC stating that, during the New England Indoor Regional
Championships on March 2, 2019, spectators from other states had expressed “surprise and
concern” that Connecticut permitted transgender athletes to participate.

On June 20, 2019, the CIAC received an email from the mother of a rising female high school
student in Connecticut (Parent 5). Parent 5 expressed her concern that the policy was unfair to
female athletes because it would allow “genetic males (no matter how they identify themselves)
to usurp genetically female athletes in competition.”

In a letter to the CIAC, dated April 11,2017, a head track coach at a Connecticut high school stated
that Student B was at a great advantage unless or until the student began taking hormone blockers.
He also referred to average high school testosterone levels according to the Mayo Clinic. He then
argued that Student B had gender characteristics that females cannot compete with, and that
Student B was taking advantage of the CIAC’s policies and rules. He requested that the CIAC
find a solution that allowed Students A and B to compete but also protected female athletes.

The CIAC’s Rules for Girls’ Indoor and Outdoor Track Competition

The CIAC is organized into various boards and committees, including one committee for each
CIAC-sanctioned sport. Each year, the CIAC committee for the respective sport publishes a
“Sports Packet/Information Sheet” for the season. The Sports Packet/Information Sheets for girls’
indoor and outdoor track set forth, among other things, the procedures for entering student-athletes

by the tabulation and classification of results that include transgender athletes that has now spread its impact to not
only athletes that have competed directly in these events, but now also their teammates, especially 75 members of the
Glastonbury Girls Indoor Track Team, when team records and scoring are impacted.”
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in events; how many events a student-athlete may participate in;*> submitting qualifying

performances; entrance fees; rules regarding electronic devices; protest procedures; scrimmages;
and, regular season score reporting.

The CIAC sets the rules for athletic eligibility and competition across the state. Each sport is
divided into divisions/classes, based on the size of the school. The CIAC sports committees
determine the tournament or championship class divisions for each sport based on the grade 9-12
enrollments of each school as of October 1 of the past school year. A school can have different
classes for each of its sports, and a school’s class/division can change depending on the year. The
Sports Packet/Information Sheet for each sport sets forth the class/divisions for the current year.
For example, during school year 2018-2019, for girls’ indoor track, the CIAC had the following
classes, from smallest school enrollment to largest: Class S, Class M, Class L, and Class LL. For
girls’ outdoor track, the CIAC had the following classes: Class S, Class M, Class MM, Class L,
and Class LL.

There are eleven conferences/leagues?® that are based mostly on geographic location, which can
include schools from the different CIAC classes. The CIAC does not set regular season
competitive schedules; these are set by the individual member schools, individually or through
conferences/leagues.?’” However, the CIAC does mandate certain “season limitations,” including
when the opening day of practice occurs, the minimum number of required practice days prior to
the first contest, the maximum number of games or meets played per week, and the maximum
number of contests scheduled per season.?®

For post-season competition, if they met qualifying standards,?’ participants in girls’ indoor and
outdoor track can participate in a conference/league championship; a class statewide
championship; the State Open Championship; and the New England Regional Championship.
Each of the eleven conferences/leagues holds a conference/league championship at the end of the
indoor and outdoor seasons; and each class holds a class statewide championship at the end of the
indoor and outdoor seasons. A student-athlete’s eligibility to compete at the indoor and outdoor
track State Open Championships is determined by the finish order at the respective class statewide

5 For both girls’ indoor and outdoor track, the sport packets state that a competitor shall not compete in more than
three events including relays, and any athlete on the tournament roster shall not be entered in more than three events
excluding relays; e.g., an athlete may be entered in the 4 x 800, 1600, 3200, and 4 x 400 events, but can only run or
be a competitor in three events. A contestant becomes a competitor when the contestant reports to the clerk of course.
The rules also state that a competitor who competes in three events at any of the class meets cannot enter any other
event at the State Open Championship. The stated rationale is that class championship meets and the State Open are
really one meet because advancing to the State Open Championship is predicated on class meet performance. Athletes
listed as alternates for relay events may only run if they ran two events or fewer at the class meet; i.e., they are still
limited to three events.

26 http://ciacsports.com/site/?page id=131 (site last visited on April 24, 2020).

27 See CIAC Handbook, Section 5.0 (“The CIAC has no jurisdiction over regular season interscholastic scheduling
problems except as these relate to violation of CIAC policies. Schedul[ing] of interscholastic contests within CIAC
season limitations is the responsibility of individual schools and/or leagues.”)

8 See id. at page 47.

2 Schools may only enter athletes who meet the minimum requirements for the event as established by the sports
committee for that year, as set forth in the sports information packet.
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championships as set forth in the Sports Packet/Information Sheet.>* For example, for indoor track

for school year 2018-2019, the top 14 finishers in all events in class statewide championships for
Classes LL, L, M, and S were eligible to compete in the indoor State Open Championship. For
outdoor track for school year 2018-2019, the top 5 finishers in each of the class statewide
championships automatically qualified for the outdoor State Open Championship, as well as all
athletes who obtained the special (automatic) standard for their event at the class statewide
championship.?!

The CIAC awards medals to the top 6 competitors based on the order of finish in events at the
State Open Championships (both indoor and outdoor), and the top 6 competitors also qualify for
the New England Regional Championships.*? Thereafter, a student may go on to compete at the
national championships, held by the National Scholastic Athletics Foundation (the New Balance
Indoor and Outdoor Championships), based on the student’s qualifying time.>*

The CIAC uses a point system to award points by school to determine a school state champion for
indoor and outdoor track. For indoor track, the CIAC uses team scoring based on six places (from
first to sixth place, the CIAC awards 10, 8, 6, 4, 2 and 1 points, respectively) for all events. For
outdoor track, the CIAC uses team scoring based on eight places (from first to eighth; 10, 8, 6, 5,
4, 3, 2 and 1 points) only when an eight lane track is used; otherwise the CIAC uses team scoring
based on six places (from first to sixth; 10, 8, 6, 4, 2 and 1 points) for the event. The points earned
by each school are then tallied, and the CIAC ranks schools in the order of points from highest to
lowest to determine the state champion. 4

30 The Sports Packet/Information Sheet provides information about the Class/Division Championships and the State
Open Championship; including qualifying distances and times for entry into the class championships, as well as
eligibility to compete in the State Open Championship.

31 From at least school years 2012-2013 through 2016-2017, the outdoor sports packet set a CIAC State Open
Championship qualifying standard for each event. For the 100-meter dash, the qualifying standard was 12.60 for all
years and for the 200-meter dash, the qualifying standard was 26.70 for all years except 2016-2017, when it was
lowered to 26.14. The sports packets during those years stated that the automatic standard approximated the 8" place
finish established in the prior year State Open. Starting in school year 2017-2018, and continuing in school year 2018-
2019, per the Sports Packet, “The special standard will be set each year after the class meets have ended. The special
standard will be determined by looking at the performance rankings for each event that includes the top five (5)
qualifying performances from each of the class meets. The 12th place performance from the qualifiers will become
the automatic standard for that year. All athletes who meet that standard during the current year’s class championship
will advance to the open.”

32 For outdoor track, the 7 and 8" place finishers in the final for any event will be considered as alternates.

33 The National Scholastic Athletics Foundation’s Transgender Participation Policy & Procedure, updated December
2019, allows for a transgender student-athlete to submit a qualified entry into a National Scholastic Athletics
Foundation competition or make a written request for participation, which the National Scholastic Athletics
Foundation then evaluates on a case-by-case basis, including evaluation by an Eligibility Committee comprising at
least one medical professional, event director, active age-appropriate coach, and lawyer. The Eligibility Committee
can request any information it believes relevant to the application, including but not limited to interviews with the
athlete and/or parents/guardians and coaches, and a review of relevant medical and legal records. The policy states
that a male-to-female athlete who is not taking hormone treatments related to gender transition may not compete in
female competitions, but that a female-to-male athlete not taking testosterone related to gender transition may compete
in male competitions.

34 In the outdoor State Open Championship, seeding is done electronically based on an athlete’s performance at the
Class meets. An athlete’s seed determines the athlete’s lane assignment; the athlete with the fastest projected time
based on performance at the Class meets is assigned to a middle lane (usually lane 4) and athletes are then placed in
lanes in order of seed, working towards the outside lanes.
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Complainant Students and Competition Against Students A and B

The complaint was filed on behalf of three high school female students competing in girls’ track
in the state of Connecticut: Student 1, attending Glastonbury High School (School 1); Student 2,
attending Canton High School (School 2); and Student 3, attending Danbury High School (School
3). The Complainant specifically complained about two students who participated in girls’ track
in the state of Connecticut: Student A, who competed for Bulkeley High School in the Hartford
School District (School A1) in the spring of school year 2017-2018, and Bloomfield High School
(School A2) during school year 2018-2019 to the present; and Student B attending Cromwell High
School (School B). The CIAC’s list of sanctioned sports includes boys’ track. Glastonbury,
Bloomfield, Hartford, Cromwell, Canton, and Danbury each maintained boys’ track teams.

In order to determine the impact of the Revised Transgender Participation Policy on Students 1, 2,
and 3, OCR reviewed the participation of Students 1, 2, 3, A, and B in post-season
conference/league championships, class championships, State Open Championships, and the New
England Regional Championships. OCR reviewed information for school years 2017-2018 and
2018-2019.

Student 1

OCR determined that Student 1 was enrolled at School 1 as a 10" grade student during school year
2017-2018, and as an 11 grade student during school year 2018-2019. Student 1 was a student-
athlete on School 1’s girls’ varsity indoor and outdoor track teams. Regionally, School 1
participated in the Central Connecticut Conference (CCC). Statewide, School 1 participated in
Class LL for indoor and outdoor track.

The Complainant asserted that pursuant to the Revised Transgender Participation Policy, and the
resulting participation of Students A and B, the CIAC denied Student 1 opportunities to advance
to the finals in an event, to advance to higher levels of competition, and/or win titles at events such
as the CIAC Outdoor State Open Championship, held on June 4, 2018; the CIAC Indoor State
Open Championship, held on February 16, 2019; and the Indoor New England Regional
Championship, held on June 8, 2019.

During an interview with OCR, Student 1 stated that she and other female student-athletes with
whom she had spoken found it very difficult to go into a race knowing that no matter what they
do, they would never be good enough to win. In a video provided by the Complainant, Student 1
asserted that by permitting transgender athletes to participate in girls’ track competitions, she and
other athletes had lost opportunities to compete at track meets, to win titles, and to gain attention
from college coaches. She further stated that women have fought hard for many years to have
opportunities and a voice in sports; and that it is upsetting to realize that no matter how hard she
and other female student-athletes train, they will never be good enough to compete against
transgender athletes. Student 1 also stated: “I respect these transgender athletes, and I understand
that they are just following CIAC policy. But at the same time, it is demoralizing and frustrating
for me and for other girls.”
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The Athletic Director for School 1 acknowledged that some parents had complained that their
children did not place at certain meets, but she stated that she was unaware of whether any female
students had lost out on competitive opportunities, awards, or wins. School 1’s Athletic Director
denied that any of the female student-athletes on the girls’ indoor or outdoor track teams were
denied participation opportunities as a result of having transgender athletes participate in track
events. She stated that student-athletes were eligible to participate in all meets that the District
participated in if they met the requirements. School 1’s Assistant Athletic Director stated that she
is aware of Student 1’s complaint that she was deprived of an opportunity to advance to the New
England Regional Championship due to the participation of transgender athletes.

Student 2

Student 2 was enrolled at School 2 as a 10" grade student during school year 2017-2018, and as
an 11" grade student during school year 2018-2019. During school years 2017-2018 and 2018-
2019, Student 2 was a student-athlete on School 2’s varsity girls’ indoor and outdoor track teams.
Regionally, School 2 participated in the North Central Connecticut Conference (NCCC).
Statewide, School 2 participated in Class S for indoor and outdoor track.

The Complainant asserted that, pursuant to the Revised Transgender Participation Policy and the
resulting participation of Students A and B, the CIAC denied Student 2 opportunities to advance
to higher levels of competition and/or win titles at events such as the 2017 Outdoor State Open
Championship, held on June 6, 2017; the New England Regional Championship, held on June 10,
2017; the Class S Indoor Championship held on February 10, 2018; the Outdoor State Open
Championship, held on June 4, 2018; the Class S Indoor Championship, held on February 7, 2019;
the Indoor State Open Championship, held on February 16, 2019; the Class S Outdoor
Championship, held on May 30, 2019; and the Outdoor State Open Championship, held on June
3,20109.

During an interview with OCR, Student 2 stated that, in addition to the impact the participation of
Students A and B had on her and other female student-athletes’ ability to win titles and awards,
their participation also has had an impact on her and other female student-athletes’ ability to obtain
recognition from media and college coaches. Student 2’s mother (Parent 1) noted that some
biologically female track student-athletes had lost out on media recognition because the winner of
an event at the state championships gets the opportunity to be interviewed by reporters, while the
second and third place finishers do not. Specifically, Parent 1 stated that at the state championships
there is a bank of reporters waiting to interview the winners and the winners’ names are put in the
local papers, and that student-athletes typically do not receive any media recognition when they
come in second. Further, Student 2 stated that the participation of Student A, in particular, had an
impact on her ability to set class records for the CIAC Class S 100-meter and 200-meter races.

School 2’s principal stated that no student-athletes were prohibited from participating; student-
athletes went to every meet that the school participated in, and all student-athletes who qualified
for state tournaments had the opportunity to compete. However, the principal acknowledged that,
at the state level, some people might argue that a transgender athlete defeated a District student
(i.e., Student 2); therefore, that student lost out on an award.
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Student 3

OCR determined that Student 3 was enrolled at School 3 as a 9" grade student during school year
2018-2019. Regionally, School 3 participated in the Fairfield County Interscholastic Athletic
Conference (FCIAC). Statewide, School 3 participated in Class LL for indoor and outdoor track.
During school year 2018-2019, Student 3 was a student-athlete on School 3’s girls’ varsity outdoor
track team.

The Complainant asserted that, pursuant to the Revised Transgender Participation Policy and the
resulting participation of Students A and B, the CIAC denied Student 3 opportunities to advance
to higher levels of competition and/or win titles at events, such as the Outdoor State Open
Championship, held on June 3, 2019. During an interview with OCR, Student 3 stated that when
competing against transgender athletes, it was frustrating for her to know that she would not be
able to do as well as she otherwise could do. In a video the Complainant provided, Student 3
asserted that even before she gets to the track, she already knows that she is not going to win first
or second place if she races against transgender athletes; and that no matter how hard she works,
she will not be able to win the top spot.

Competition Against Students A and B

Descriptions of some of the girls’ track indoor and outdoor post-season events in which Students
1, 2, and/or 3 participated with Students A and/or B during school years 2017-2018 and 2018-2019
are set forth below.

1. During school year 2017-2018, in the Indoor State Open Championships, Student B
participated in the 55-meter dash. In the preliminary for the 55-meter dash, Student B
placed 2™ and Student 2 placed 16™. The top 8 finishers advanced to the finals;
however, even though Student 2 would not have advanced to the finals even absent
Student B’s participation, Student B’s finish in the top 8 in the preliminary denied an
opportunity for the 9" place finisher to advance to the finals. See chart summarizing
the results:

2017-2018 Indoor State Open Championships

Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Student Time School Seed Heat
1 * 7.26q * 7.31 1
2 Student B 7.30q School B 7.31 1
3 * 7.34q * 7.39 3
4 * 7.35q * 7.28 2
5 * 7.40q * 7.39 3
6 * 7.42q * 7.48 3
7 * 7.43q * 7.38 2
8 * 7.44 * 7.44 1
9T * 7.53 * 7.47 3
9T * 7.53 * 7.40 2
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2017-2018 Indoor State Open Championships
Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place

Student Time School Seed Heat

16

Student 2 7.78 School 2 7.46 2

2. During school year 2017-2018, in the Outdoor State Open Championships, Student A

and Student B participated in the 100-meter dash. In the preliminary for the 100-meter
dash, Student A placed 1% and Student B placed 4. The top 8 finishers advanced to
the finals, including Student 2 (who placed 2°%) and Student 1 (who placed 8™);
however, Student A’s and Student B’s finishes in the top 8 in the preliminary denied
an opportunity for two female student-athletes to advance to the finals. In the finals of
the 100-meter dash, Student A placed 1%, Student B placed 2"; Student 2 placed 4'";
and Student 1 placed 6. The top six finishers were awarded medals and advanced to
the New England Regional Championships, including Student 1 and Student 2;
however, Student A’s and Student B’s finishes in 1*t and 2™ place, respectively, denied
an opportunity for two female student-athletes to advance to the New England Regional
Championships, along with the benefit of receiving a medal for the Outdoor State Open
Championships.>> Student A placed 1! at the preliminaries of the 100-meter dash at
New England Regional Championships. The top 8 finishers advanced to the finals,
including Student 2 (who placed 7");3¢ however, Student A’s finish in the top 8 in the
preliminary denied an opportunity for a female student-athlete to advance to the
finals.?” See charts summarizing the results below:

2017-2018 Outdoor State Open Championships

Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Seed Heat
1 Student A 11.75q School Al 11.77 3
2 Student 2 12.26q School 2 12.61 2
3 * 12.38q * 12.33 1
4 Student B 12.39q School B 12.22 2
5 * 12.46q * 12.57 3
6 * 12.52q * 12.74 2
7 * 12.54q * 12.34 1
8 Student 1 12.58q School 1 12.91 3
9 * 12.63 * 12.73 3
10 * 12.64 * 12.68 2
25 * 13.17 * 12.98

35 Student A, Student B, and Student 2 also participated in the 200-meter dash, and finished 1%, 7® and 10%,
respectively, in the final. Student A’s 1% place finish denied an opportunity for one female student-athlete to advance
to the New England Regional Championships in the 200-meter dash, along with the benefit of receiving a medal for
the Outdoor State Open Championships.

36 Student 1 placed 25%.

37 In the finals of the 100-meter dash, Student A placed 1%, while Student 2 placed 7*.
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2017-2018 Outdoor State Open Championships
Girls 100-Meter Dash Finals

Place Student Time School Points
1 Student A 11.72# School Al 10

2 Student B 12.29 School B 8

3 * 12.36 * 6

4 Student 2 12.39 School 2 5

5 * 12.47 * 4

6 Student 1 12.67 School 1 3

7 * 12.71 * 2

8 * 12.80 * 1

2017-2018 Outdoor New England Regional Championships
Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat Tie- State
breaker

1 Student A | 12.46q School A1 |5 CT
2 * 12.59¢q * 4 MA
3 * 12.64q * 3 MA
4 * 12.65q * 1 MA
5 * 12.81q * 1 12.805 CT
6 * 12.81q * 2 2.809 CT
7 Student 2 12.82q School 2 2 CT
8 * 12.92q * 5 RI
9 * 12.94 * 3 MA
10 * 12.95 * 5 MA
25 Student 1 13.5010 School 1 3 13.497 CT
33 * 13.84 * 1 RI

2017-2018 Outdoor New England Regional Championships
100-Meter Dash Finals

Place Student Time School Tie breaker | State
1 Student A 11.97 School Al CT

2 * 12.26 * MA
3 * 12.31 * MA
4 * 12.50 * MA
5 * 12.56 * 12.554 CT

6 * 12.56 * 12.559 CT

7 Student 2 12.58 School 2 CT

8 * 12.69 * RI
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3. During school year 2018-2019, in the Indoor Class S Statewide Championships,
Student A and Student B participated in the 55-meter dash. In the preliminary for the
55-meter dash, Student A placed 1% and Student B placed 2™. The top 7 finishers
advanced to the finals, including Student 2 (who placed 3™); however, Student A’s and
Student B’s finishes in the top 7 in the preliminary denied an opportunity for two female
student-athletes to advance to the finals. In the finals of the 55-meter dash, Student A
placed 1%, Student 2 placed 2", and Student B placed 3. The top 14 finishers
advanced to the State Open Championship. While all three student-athletes advanced
to the State Open Championship, Student A’s and Student B’s participation denied an
opportunity to two female student-athletes to participate in the State Open
Championship for the 55-meter dash.*® See charts summarizing results below:

2018-2019 Indoor Class S Statewide Championships

Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Athlete Time High School Heat
1 Student A 7.16q School A2 8
2 Student B 7.30q School B 6
3 Student 2 7.38q School 2 7
4 * 7.61q * 1
5 * 7.63q School A2 1
6 * 7.63q * 5
7 * 7.68q * 3
8 * 7.70 * 5
9 * 7.71 * 2
10 * 7.74 * 4
48 * 8.37 * 3
2018-2019 Indoor Class S Statewide Championships

Girls 55-Meter Dash Finals

Place Athlete Time High School Points
1 Student A 7.03 School A2 10

2 Student 2 7.27 School 2 8

3 Student B 7.33 School B 6

4 * 7.48 * 4

5 * 7.51 School A2 2

6 * 7.53 * 1

7 * 7.54 * -

4. During school year 2018-2019, in the Indoor State Open Championship, Student A and
Student B participated in the 55-meter dash. In the preliminary for the 55-meter dash,
Student A placed 1% and Student B placed 2™. The top 7 finishers advanced to the

38 Student A also placed 1% in the finals of the 300-meter dash, which denied an opportunity to one girl to participate
in the State Open Championship for the 300-meter dash.
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finals, including Student 2 (who placed 4™); however, Student A’s and Student B’s
finishes in the top 7 in the preliminary would have denied an opportunity for two female
student-athletes to advance to the finals, including Student 1 (who placed 8). In the
finals of the 55-meter dash, Student A placed 1%, Student B placed 2", and Student 2
placed 3. The top six finishers are awarded medals and advance to the New England
Regional Championships; however, Student A’s and Student B’s finishes in 1% and 2"
place, respectively, denied an opportunity for two female student-athletes to advance
to the New England Regional Championships, along with the benefit of receiving a
medal for the Outdoor State Open Championships.®® Further, since Student 2 placed
37 Student A’s and Student B’s participation denied an opportunity to Student 2 to
place 1% in the 55-meter dash and receive the benefit of a 1% place medal. In the Indoor
New England Regional Championship, in the preliminaries for the 55-meter dash,
Student A placed 2™, Student B placed 3™, and Student 2 placed 8. The top 8 finishers
advanced to the finals. Although all three advanced to the finals, Student A’s and
Student B’s 2" and 3" place finishes, respectively, denied an opportunity to two female
student-athletes to advance to the finals. In the finals of the 55-meter dash, Student A
placed 1%, Student B placed 3™, and Student 2 placed 8. See charts summarizing
results below:

2018-2019 Indoor State Open Championships

Girls 55-Meter Dash Preliminaries (Top 7 Advance to Finals)

Place Athlete Time High School Heat
1 Student A 7.00q School A2 3

2 Student B 7.07q School B 3

3 * 7.24q * 2

4 Student 2 7.27q School 2 1

5 * 7.27q * 1

6 * 7.29q * 2

7 * 7.34q * 3

8 Student 1 7.37 School 1 2

9 * 741 * 3

10 * 7.45 * 2

16 * 7.85 School A2 2
2018-2019 Indoor State Open Championships

Girls 55-Meter Dash Final

Place Athlete Time High School Points
1 Student A 6.95 School A2 10

2 Student B 7.01 School B 8

3 Student 2 7.23 School 2 6

39 Student A also placed 1% in the finals of the 300 meter dash in the Indoor State Open Championships, which denied
an opportunity to a female student-athlete to advance to the New England Regional Championships, along with the
benefit of receiving a medal for the Indoor State Open Championships.
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Girls 55-Meter Dash Final

2018-2019 Indoor State Open Championships

Place Athlete Time High School Points
4 * 7.24 * 4

5 * 7.26 * 2

6 * 7.33 * 1

7 * 7.39 * -
2018-2019 Indoor New England Regional Championships

Girls 55-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Athlete Time High School Heat
1 * 7.08q * MA 2

2 Student A 7.09q School A2- CT 4

3 Student B 7.24q School B- CT 3

4 * 7.28q *- MA 3

5 * 7.29q *- MA 4

6 * 7.30q *-CT 1

7 * 7.30q *- MA 1

8 Student 2 7.30q School 2 - CT 1

9 * 7.39 *- MA 1
10 * 7.40 *-RI 4
30 * 7.92 *-VT 3

Girls 55-Meter Dash Finals

2018-2019 Indoor New England Regional Championships

Place Athlete Time High School

1 Student A 6.94 School A2- CT
2 * 7.04 * - MA

3 Student B 7.17 School B-CT
4 * 7.23 * - MA

5 * 7.27 * - MA

6 * 7.27 *-.CT

7 * 7.31 * - MA

8 Student 2 7.32 School 2 - CT

5. During school year 2018-2019, in the Outdoor Class S Statewide Championships,
Student A participated in the 100-meter dash and the 200-meter dash; and Student B
participated in the 100-meter dash. In the preliminary for the 100-meter dash, Student
A placed 2™ and Student B placed 3". The top 8 finishers advanced to the finals,
including Student 2 (who placed 1%); however, Student A’s and Student B’s finishes in
the top 8 in the preliminary denied an opportunity for two female student-athletes to
advance to the finals. In the finals of the 100-meter dash, Student A placed 1%, Student
2 placed 2", and Student B placed 3. While all three student-athletes advanced to the
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State Open Championship, Student A’s participation denied Student 2 the benefit of a
1®* place finish in the Class S Statewide Championship for the 100-meter dash.
Similarly, in the finals of the 200-meter dash, Student A placed 1% and Student 2 placed
27 40 While both students advanced to the State Open Championship, Student A’s
participation denied Student 2 the benefit of a 1% place finish in the Class S Statewide
Championship for the 200-meter dash. See charts summarizing results below:

2018-2019 Outdoor Class S Statewide Championships

Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat
1 Student 2 12.14 School 2 4

2 Student A 12.18 School A2 5

3 Student B 12.50 School B 3

4 * 12.73 * 1

5 * 13.05 * 1

6 * 13.08 * 2

7 * 13.16 School A2 4

8 * 13.22 * 5

9 * 13.27 * 3

10 * 13.30 * 4

35 * 14.28 * 5
2018-2019 Outdoor Class S Statewide Championships

Girls 100-Meter Dash Finals

Place Student Time School Points
1 Student A 11.93# School A2 10

2 Student 2 12.02 School 2 8

3 Student B 12.28 School B 6

4 * 12.82 * 5

5 * 12.86 * 4

6 * 13.13 * 3

7 * 13.14 * 2

8 * 13.31 School A2 1
2018-2019 Class S Statewide Championships

Girls 200-Meter Dash Finals

Place Student Time School Heat Points
1 Student A 24 AT7# School A2 6 10
2 Student 2 24.79 School 2 6 8
3 * 25.92 School A2 6 6
4 * 26.17 * 6 5

40 Student B scratched.
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2018-2019 Class S Statewide Championships

Girls 200-Meter Dash Finals

Place Student Time School Heat Points
5 * 26.30 * 3 4
6 * 26.41 * 6 3
7 * 26.76 School A2 6 2
8 * 26.85 * 3 1
9 * 26.93 * 5

10 * 27.02 * 6

32 * 28.95 * 2

-- Student B SCR School B

6. During school year 2018-2019, in the Outdoor State Open Championship, Student A

and Student B participated in the 100-meter dash. In the preliminary for the 100-meter
dash, Student A placed 1° and Student B placed 5. The top 8 finishers advanced to
the finals, including Student 2 (who placed 3™) and Student 3 (who placed 4™)*!;
however, Student A’s and Student B’s finishes in the top 8 in the preliminary denied
an opportunity for two female student-athletes to advance to the finals. In the finals of
the 100-meter dash, Student 2 placed 1%, Student 3 placed 3™, and Student B placed
4™ 42 The top 6 finishers were awarded medals and advanced to the New England
Regional Championships; however, Student B’s finish in 4% place denied an
opportunity for a female student-athlete to advance to the New England Regional
Championships, along with the benefit of receiving a medal for the Outdoor State Open
Championships. Student A, Student 2 and Student 3 also participated in the 200-meter
dash and finished Ist, 4%, and 3rd, respectively, in the final. Student A’s 1st place
finish denied an opportunity for one female student-athlete to advance to the New
England Regional Championships, along with the benefit of receiving a medal for the
Outdoor State Open Championships. Student A placed 1st in the finals of the 200-
meter dash at the Outdoor New England Regional Championships; Student 3 placed
3rd and Student 2 placed 5th. See charts summarizing results below:

2018-2019 Outdoor State Open Championships

Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat Tie

1 Student A 11.64q School A2 3

2 * 11.98q * 1

3 Student 2 12.07q School 2 2

4 Student 3 12.11q School 3 3

5 Student B 12.20q School B 1

6 * 12.44q * 2 12.433

41 Student 1 placed 14",
42 Student A had a false start and was disqualified.
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2018-2019 Outdoor State Open Championships
Girls 100-Meter Dash Preliminaries (Top 8 Advance to Finals)

Place Student Time School Heat Tie

7 * 12.44q * ] 12.436
8 * 12.45q * 3

9 * 12.50 * 3

10 * 12.56 * 1

skskok

14 | Student 1 | 12.79 | School 1 E \

keksk

24 | * | 13.25 | * E |

2018-2019 Outdoor State Open Championships
Girls 100-Meter Dash Finals

Place Student Time School Points Tie

1 Student 2 11.67 School 2 10

2 * 11.92 * 8

3 Student 3 12.04 School 3 6

4 Student B 12.22 School B 5

5 * 12.36 * 4

6 * 12.38 * 3 12.375
7 * 12.38 * 2 12.378
- Student A FS School A2

2018-2019 Outdoor State Open Championships
Girls 200 Meter Dash Finals

Place Student Time School Heat Points
1 Student A 24.33 School A2 3 10
2 * 24.75 * 3 8
3 Student 3 25.01 School 3 3 6
4 Student 2 25.24 School 2 3 5
5 * 25.38 * 3 4
6 * 25.55 * 3 3
7 * 25.63 * 2 2
8 * 25.79 * 2 1
9 * 26.28 * 2

10 * 26.44 * 2

-- Student 1 DNS School 1 2

Team School Championships Involving Students A and B

OCR reviewed the race results for the 2018-2019 Indoor State Open Championship and confirmed
the following order of finish of schools for the state championship:
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School A2 — 54 points

School 1 — 39 points

School 3 — 34 points

Hillhouse — 34 points

Norwich Free Academy — 21 points

OCR further confirmed that School A2 earned 10 points for each of Student A’s 1% place
finishes. OCR determined that other School A2 student-athletes at the meet earned the team the
following points:

2™ place in the 300-meter dash, earning School A2 8 points,
1* place in the 600-meter run, earning School A2 10 points;
5" place in the 4 x 200 relay, earning School A2 2 points; and
3" place in the shot put, earning School A2 6 points

OCR also reviewed the results for the 2018-2019 Outdoor State Open Championships, held on
June 3, 2019. OCR determined that School A2 placed 3rd (38 points) in the team championship,
a full 20 points behind School 2, which placed first (58 points) and Windsor, which placed 2™ (43
points). The top 5 finishers were as follows:

School 3 — 58 points

Windsor — 43 points

School A2 — 38 points

Norwich Free Academy — 32 points
Immaculate — 30 points

Student A participated in the 100-meter dash, the 200-meter dash, and the 4 x 400 relay in the
2018-2019 Indoor State Open Championship, and earned 10 points for School A2 for Student A’s
first place finish in the 200-meter dash; and was also on School A2’s 4 x 400 relay team, which
placed 1st and also earned 10 points for School A2.

School Districts Investigated by OCR

Glastonbury:

Glastonbury advised OCR that as a CIAC member school, it must comply with all of the CIAC’s
by-laws, policies, rules, and regulations, including the Revised Transgender Participation Policy.
Glastonbury reported that it does not currently have any transgender students of which it is aware
participating in its athletics program. Glastonbury stated that it must allow students to participate
on the athletics team consistent with their gender identity because of state law and the Revised
Transgender Participation Policy. Glastonbury stated that it has not challenged the CIAC’s
Revised Transgender Participation Policy because it is consistent with the requirements of state
law, with which Glastonbury already must comply.
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Glastonbury’s Athletic Director stated that no female athletes were denied participation on any of
their athletic teams as a result of having transgender athletes participate, and that student-athletes
were eligible to participate in all meets that the District participated in if they met the requirements
(i.e., qualifying marks, selection for relay team which is a determination made at the coaching
level). The Athletic Director stated that the complaint filed with OCR addresses what is perceived
as an inability to win.

Glastonbury’s Principal stated that some district parents complained that a female student was
affected by having a transgender student from another team participate in track events. The
principal advised OCR that she never verified the times or records brought to her attention, nor did
she make a determination regarding the allegations.

In emails dated May 2-10, 2018, Parent 2 requested guidance from the Athletic Director regarding
the participation of Student A in girls’ track events and whether it was consistent with the CIAC’s
Revised Transgender Participation Policy. The Athletic Director stated that she had spoken with
someone at the CIAC who indicated that Student A would have had to declare her gender identity
prior to the start of the school year in August. Parent 2 stated that she informed the CIAC that
Student A participated as a male during the indoor season and then as a female during the outdoor
season in 2017-2018; and stated that the CIAC advised her that it would be following up with
School A1. On May 10, 2018, the Athletic Director advised Parent 2 that she was following up
and had placed a call to the CIAC. In an email dated May 11, 2018, the Athletic Director responded
to Parent 2, advising her that based on her reading of the CIAC rule, as well as confirmation she
received from the CIAC, Student A’s participation was in compliance with the Revised
Transgender Participation Policy. She noted that if Parent 2 had been told Student A had to declare
prior to the start of the school year, that was misinformation, as that requirement is nowhere in the
language of the policy. The Athletic Director advised Parent 2 that she also shared this information
with the track coach.

On May 23, 2018, Parent 2 advised the Athletic Director via email that she had been discussing
transgender eligibility with her legislative office and wanted to make the Athletic Director aware.
In an email dated May 29, 2018, Parent 2 asked the Athletic Director if students declaring a gender
identity are required to produce any supporting documentation, or if there is a waiting period. In
an email dated June 6, 2018, Parent 2 advised the Athletic Director that she intended to request a
meeting with the CIAC regarding the transgender policy; the Athletic Director acknowledged the
email and stated that there had been articles and some troubling behavior around the issue, and
advised that a letter to the CIAC was probably the best route for the parent to take.

In an email dated July 2, 2018, to the Athletic Director, Parent 2 stated that the CIAC had refused
to entertain any policy changes in response to her correspondence with them; it was her
understanding that member schools set policy; and she wanted to meet with the Athletic Director
to share her research. The Athletic Director responded attempting to schedule a time to meet.
Thereafter, in an email dated July 18, 2018, Parent 2 forwarded to the Athletic Director copies of
responses she had received from the CIAC Executive Director. In the email, she stated that,
although the CIAC stated that the state legislature needed to make a change, her state
representatives informed her that athletics policies fall under the CIAC’s jurisdiction.
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In an email dated January 27, 2019, to School 1 administrators, Parent 3 alleged that Student A,
whom Parent 3 identified as a boy who identifies as a girl, was participating in track and creating
an unfair and unsafe environment in girls track. He provided, as an example, that during the 4 x
400 relay event on January 26, 2019, in the second leg, Student A “had physicality” with a runner
from Windsor, resulting in a significant lead for Bloomfield. The student-athlete running the last
leg of the relay for Windsor was unable to close the gap that Student A had created. He also
provided an example that at the Yale Invitational held on January 12, 2019, a student-athlete came
in second to Student A, despite having run a faster time than 182 other girls in the 300-meter sprint.
He asked that the unsafe and unfair situation be addressed now before it affected other sports.

In response, on January 29, 2019, the District’s school board chair emailed Parent 3 and thanked
him for sharing his experiences and concerns, but noted that the CIAC handbook indicated that it
would be contrary to state and federal law to preclude transgender students from participating. She
stated that, accordingly, she did not believe that exclusion was an option, but advised that this was
just her opinion.

In an email dated February 17, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 3 asserted that the Revised Transgender Participation Policy directly affected
the outcome of School 1’s winning the 2018-2019 Indoor State Open Championship held on
February 16, 2019. Specifically, Parent 3 stated that School A2 earned the highest number of
points due to the participation of Student A, who earned 20 points for the team by herself. Parent
3 alleged that, but for Student A’s participation, School 1 would have won the state title.
Specifically, Parent 3 asserted that School A2 was only able to win because Student A placed first
in two separate events, earning School A2’s team 20 of its total 54 points. Parent 3 also noted that
Student A participated on the 4 x 400 relay, which earned the school 8 points for second place.
Parent 3 acknowledged in his email that it was possible that School A2 still would have placed 2™
in the 4 x 400 relay, even if another athlete had run in Student A’s place.*

In an email dated February 25, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 4 questioned the inclusion of transgender athletes’ competitive times in
results, which he argued affected all of the other athletes competing. Parent 4 further stated that
recognizing the transgender athletes’ results insulted the “current cisgender record holder who has
worked hard and competed fairly.” Parent 4 also asserted that the potential to compete for a college
scholarship was at stake because the participation of transgender athletes resulted in other athletes
not being able to compete at the New England Regionals, expand their résumés, and gain additional
exposure to college recruiters and coaches. Parent 4 alleged that the CIAC was violating its own
rules by allowing transgender athletes to compete; and asked that the results of the State Open
Championship be recalculated, and points redistributed, and that the Revised Transgender
Participation Policy be changed for the outdoor 2019 season. Parent 4 also suggested potential
solutions to continue to allow transgender athletes to compete but change the competitive
categories or “which scores count.”

43 Parent 3 further asked that the CIAC adopt the NCAA and 10C policy, whereby a transgender athlete must undergo
hormone treatment for one year before being able to compete; allow transgender athletes to run in events as exhibition
participants where their results do not count; or “another fair and safe solution.”
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In an email dated March 3, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 3 followed up on his original request that the Revised Transgender
Participation Policy be revised. Parent 3 alleged that the policy prevented deserving girls from
qualifying for the New England Regionals. For example, Parent 3 stated that at the New England
Regionals on March 2, 2019, a Bloomfield transgender athlete (Student A) placed first in the 55-
meter and 300-meter dash events. He also stated that by participating in the 4 x 400-meter relay
event, Student A provided Bloomfield with a .06 second lead over Glastonbury in the final results.

In an email dated March 5, 2019, to School 1 administrators and the CIAC Executive Director,
among others, Parent 4 stated that no other states at the New England Regionals had transgender
student-athletes participating, and many people “expressed surprise and concern that their
cisgender girls were forced to compete against transgender girls.” In another email dated March
5, 2019, to School 1 administrators, Parent 4 requested a meeting to review the current policy
regarding transgender athletes and its impact on competitive fairness; and alleged that “cisgender
girls are being deprived of fair and equal opportunity.”

In an email dated March 7, 2019, to the District Superintendent, a parent (Parent 5) stated her
opinion that the CIAC should adopt NCAA standards regarding transgender participation. In an
email dated March 10, 2019, to School 1 administrators and the CIAC Executive Director, Parent
3 advised that the National Scholastic Athletic Foundation (NSAF), which hosts the national
championships, had released statements regarding its transgender policy, which required athletes
to take gender affirming hormones. Parent 3 then stated that at the New England Regionals on
March 2, 2019, Bloomfield beat Glastonbury in the 4 x 400 relay with Student A participating on
Bloomfield’s team. He then noted that at the New Balance National championships held over
March 8-10, 2019, Glastonbury’s 4 x 400 relay team came in 14™ in the nation, while Bloomfield’s
came in 34™, running without Student A.

On March 15, 2019, Parent 2 and the Parent 4 met with the Athletic Director and the Principal.
The Principal stated that Parent 2 wanted School 1 to put forth a request for the CIAC to change
its policy, and she communicated to them that the school was comfortable with the CIAC’s
following the state law and was not willing to ask the CIAC to change their policy. The Athletic
Director did not recall that Parent 2 and Parent 4 raised any specific concerns about the policy,
other than that the policy set up an uneven playing field. The Athletic Director stated that it was
difficult to keep Parent 2 focused on what was Parent 2’s real issue, as Parent 2 had started talking
about separate math classes. The Athletic Director stated that she did not leave the meeting with
any clear understanding of what Parent 2 was saying. She noted that Parent 2 and Parent 4 also
wanted to show them photos of other non-district students, which they refused to discuss due to
Family and Educational Rights and Privacy Act of 1974 (FERPA). In an email dated March 18,
2019, following their meeting, Parent 2 summarized her continued concerns that the transgender
policy may violate Title IX; included information from her state legislative office that there is no
law to be changed and that any changes would be the responsibility of the CIAC and member
schools; and provided examples of contradictions within the CIAC policies, relative to co-ed
teams.

On March 18, 2019, Parent 3 requested a meeting with administrators at School 1 to discuss the
transgender policy. In an email dated March 25, 2019, to School 1 administrators, Parent 3 stated
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that he learned that the CIAC had sent out a survey to member schools regarding the transgender
policy. He included links to resources in his email and urged School 1 not to just “rubber stamp”
the policy. In response to his request, on April 2, 2019, the principal and School 1°s Athletic
Director met with Parent 3. Both the principal and Athletic Director described the meeting as
lasting thirty minutes, per Parent 3’s request. The Athletic Director stated that, during the meeting,
Parent 3 discussed biological differences and the challenges female athletes face, and what could
happen when transgender athletes participate in other sports. The principal stated that Parent 3
was focused on the safety of his child with allowing a transgender student to participate in track.
The principal stated that she communicated to Parent 3 that the district was not looking at asking
the CIAC to change the transgender policy. On April 2, 2019, Parent 3 emailed the principal and
Athletic Director thanking them for meeting with him; he emphasized two points relative to the
fairness of the policy and the implications if an elite transgender athlete were ever to participate.
He also included resources related to Oregon’s policy, as well an NSAF’s press release regarding
transgender participation.

In an email dated April 12, 2019, to the District Director of Health and Physical Education, K-12
(the Director), Parent 2 acknowledged their recent conversation regarding Title IX; asked the
Director for clarification regarding why the principal, as a voting CIAC member, could set
different athletic expectations for girls and boys teams and questioned why that did not violate
Title IX. Parent 2 also questioned why the CIAC had separate competitions for boys and girls if
the CIAC’s purpose was just participation, and whether the concept of gender fluidity would
satisfy Title IX when there was no distinction between the sexes.

Canton:

Canton advised OCR that it was required to comply with the CIAC’s Revised Transgender
Participation Policy because the CIAC is the governing body for interscholastic athletics. Canton
also noted that the Revised Transgender Participation Policy follows state law. Canton reported
that it does not currently have any transgender students of which it is aware participating in its
athletics program, nor has it challenged the CIAC’s Revised Transgender Participation Policy.

Danbury:

Danbury stated that it was required to follow the Revised Transgender Participation Policy because
the CIAC is the governing body of athletics for the state and it is required to follow all of the CIAC
rules, regulations, and policies. Danbury reported that it does not currently have any transgender
students of which it is aware participating in its athletics program. Danbury stated that it has not
expressed concerns about the policy to the CIAC.

Hartford (School A1):

Student A was a 10" grade student who participated on School A1’s athletics program during
school year 2017-2018.* During the indoor track season of school year 2017-2018, Student A

4 During school year 2017-2018, Student A attended another school in Hartford that does not have a sports program;
as a result, Student A participated in athletics through School A1’s program.
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was a student-athlete on School A1’s boys’ indoor track team. During the outdoor track season of
school year 2017-2018, Student A was a student-athlete on School A1’s girls’ outdoor track team.
School A1 staff stated that as a CIAC member, School Al is required to follow the CIAC policy
and is also required to follow state law.

Bloomfield:

Student A was enrolled in School A2 in Bloomfield as an 11" grade student during school year
2018-2019. Bloomfield stated that as a member of the CIAC, it is required to follow the CIAC
rules regarding participation, eligibility, and other matters, including the Revised Transgender
Participation Policy.** Bloomfield denied that Student A’s participation has had a negative impact
on other female students in the district, as Bloomfield does not cut any students from the girls’
indoor or outdoor track teams; therefore, anyone who wishes to participate can. Bloomfield staff
opined that while a student may have lost to a transgender student, overall, everyone’s performance
has benefited from the participation of Student A; and that participation in athletics is not about
winning.

Cromwell:

Student B was enrolled in School B in Cromwell as a 10" grade student during school year 2017-
2018, and as an 11" grade student during school year 2018-2019. During school years 2017-2018
and 2018-2019, Student B was a student-athlete on School B’s varsity girls’ indoor and outdoor
track teams.

Cromwell stated that it has one transgender student (Student B) participating in its interscholastic
athletics program, and noted that Student B’s records since her enrollment at School B in school
year 2016-2017 have indicated that she was female; accordingly, Student B was placed on female
rosters. Cromwell staff stated that they are required to follow the Revised Transgender
Participation Policy as it is set by the CIAC, which is their governing body. Cromwell staff stated
that none of their district students have been affected negatively by Student B’s participation.

Legal Standards

Subpart D of the regulation implementing Title IX prohibits discrimination on the basis of sex in
education programs and activities. 34 C.F.R. § 106.31(b)(7) of Subpart D states that in providing
any aid, benefit, or service to a student, a recipient shall not, on the basis of sex, limit any person
in the enjoyment of any right, privilege, advantage, or opportunity. 34 C.F.R. § 106.41 of Subpart
D specifically applies to athletics. The regulation implementing Title IX, at 34 C.F.R. § 106.41(a),
states that no person shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, be treated differently from another person, or otherwise be discriminated against, in

4 Bloomfield denied that it has received any requests from students to participate in its interscholastic athletics
program pursuant to the Revised Transgender Participation Policy. Bloomfield stated that it currently has a
transgender student participating on its girls track team (Student A), but noted that the student registered and enrolled
at School A2 as a female, i.e., the student’s school records indicated that she was female; therefore, Bloomfield was
not required to make any determinations pursuant to the policy.
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any interscholastic athletics offered by a recipient, and no recipient shall provide any such athletics
separately on such basis. The regulation implementing Title IX, at 34 C.F.R. § 106.41(b), states
that, notwithstanding the requirements of 34 C.F.R. § 106.41(a), a recipient may operate or sponsor
separate teams for members of each sex where selection for such teams is based upon competitive
skill or the activity involved is a contact sport.*® The regulation implementing Title IX, at 34
C.F.R. § 106.6(c), states that the obligation to comply with the regulation is not obviated or
alleviated by any rule or regulation of any athletic or other league, which would render any student
ineligible to participate or limit the eligibility or participation of any student, on the basis of sex,
in any education program or activity operated by a recipient.*’

The Supreme Court’s holding in Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731 (2020), does
not alter the relevant legal standard under 34 C.F.R. § 106.41, or how that provision interacts with
34C.F.R.§106.31 or34 C.F.R. § 106.6. In Bostock, the U.S. Supreme Court held that an employer
violated Title VII of the Civil Rights Act of 1964 by terminating a transgender employee on the
basis of their transgender status. See Bostock, 140 S. Ct. at 1743 (“For an employer to discriminate
against employees for being homosexual or transgender, the employer must intentionally
discriminate against individual men and women in part because of sex.”). However, the Court
expressly declined to decide questions about how its interpretation of Title VII would affect other
statutes:

The employers worry that our decision will sweep beyond Title VII to other federal
or state laws that prohibit sex discrimination. And, under Title VII itself, they say
sex-segregated bathrooms, locker rooms, and dress codes will prove unsustainable
after our decision today. But none of these other laws are before us; we have not
had the benefit of adversarial testing about the meaning of their terms, and we do
not prejudge any such question today.

Id. at 1753. Indeed, the Court clearly stated that the “only question before [it] is whether an
employer who fires someone simply for being homosexual or transgender has discharged or
otherwise discriminated against that individual ‘because of such individual’s sex.”” Id.

The Court’s holding was consistent with the position of the transgender employee who filed suit
in a companion case to Bostock—R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC, 140 S. Ct.
1731 (2020). During oral argument before the U.S. Supreme Court, the employee’s counsel
conceded that the outcome of the case was not relevant, one way or another, to the question of
whether a recipient’s willingness to allow a biological male who identified as a transgender female
to compete against biological females constituted a violation under Title IX:

46 Where a recipient operates or sponsors a team in a particular sport for members of one sex but operates or sponsors
no such team for members of the other sex, and athletic opportunities for members of that sex have previously been
limited, members of the excluded sex must be allowed to try out for the team offered unless the sport involved is a
contact sport. 34 C.F.R. § 106.41(b).

47 OCR understands that the CIAC and the individual school districts maintain that the Revised Transgender
Participation Policy is consistent with, and required by, Connecticut state law. OCR takes no view on the requirements
of Connecticut law except to note that the duty to comply with Title IX and its implementing regulation is independent
of any such requirements.
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JUSTICE GINSBURG: [This is a question of someone who has transitioned from
male to female ... and wants to play on the female team. She is not questioning
separate female/male teams. But she was born a man. She has transitioned. She
wants to play on the female team. Does it violate Title IX which prohibits gender-
based discrimination?

MR. COLE: Right. And I think the question again would not be affected even by
the way that the Court decides this case, because the question would be, is it
permissible to have sex-segregated teams, yes, where they involve competitive skill
or — or contact sports, and then the question would be, how do you apply that
permissible sex segregation to a transgender individual?

Oral Arg. Tr., R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC, No. 18-107, at 17-18, available
at https://www.supremecourt.gov/oral arguments/argument transcripts/2019/18-107 c18e.pdf.
(emphasis added). After reviewing Bostock, the Office for Civil Rights concurs with counsel for
the employee’s concession in R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC, that the Bostock
holding does not alter the legal authority for sex-segregated teams under Title IX. Even if Bostock
applied to Title IX—a question the Supreme Court expressly declined to address—its reasoning
would only confirm that Title IX does not permit a biologically male student to compete against
females on a sex-segregated team or in a sex-segregated league.

As an initial matter, despite some similarities, Title IX differs from Title VII in important respects.
Title IX has different operative text, is subject to different statutory exceptions, and is rooted in a
different Congressional power. See Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 275,
286-87 (1998). Significantly, unlike Title VII, one of Title IX’s crucial purposes is protecting
women’s and girls’ athletic opportunities. Indeed, Title IX was passed, and implemented by
regulations, to prohibit discrimination on the basis of sex in education programs and activities and
to protect equal athletic opportunity for students who are biological females, including providing
for sex-segregated athletics. Congress specifically mandated that the Department of Education
consider promulgating regulations to address sports. After first enacting Title IX, Congress
subsequently passed another statute, entitled the Javits Amendment, which instructed the Secretary
of Education to publish regulations “implementing the provisions of Title IX . . . which shall
include with respect to intercollegiate activities reasonable provisions considering the nature of
the particular sports.” Public Law 93-380 (HR 69), Section 844, 88 Stat 484 (August 21, 1974).
Congress indicated in the same bill that following the publication of those regulations, Congress
itself would review the regulations and determine whether they were “inconsistent with the Act
from which [they] derive[] [their] authority.” Id.

Pursuant to the Javits Amendment, the Secretary of Health, Education, and Welfare subsequently
published Title IX regulations, including regulatory text identical to the current text of the athletics
regulations. After Congressional review over six days of hearings, Congress ultimately allowed
the regulations to go into effect, consistent with its prior statement that Congress itself would
review the regulations to ensure consistency with Title [X. See McCormick ex rel. McCormick v.
Sch. Dist. of Mamaroneck, 370 F.3d 275, 287 (2d Cir. 2004) (laying out the history of the Javits
Amendment, and the response from Congress to the regulations promulgated thereunder). In doing
so, Congress deemed the Department’s athletics regulations to be consistent with Title IX.
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The Department’s regulations validly clarify the scope of a recipient’s non-discrimination duties
under Title IX in the case of sex-specific athletic teams. See Cohen v. Brown Univ., 991 F.2d 888,
895 (1st Cir. 1993) (“The degree of deference [to the Department of Education] is particularly high
in Title IX cases because Congress explicitly delegated to the agency the task of prescribing
standards for athletic programs under Title IX.”). Specifically, although the Department’s
regulations have long generally prohibited schools from “provid[ing] any athletics separately” on
the basis of sex, they permit schools to “operate or sponsor separate teams for members of each
sex where selection for such teams is based upon competitive skill or the activity involved is a
contact sport.” 34 C.F.R. § 106.41(a), (b). In those circumstances, men and women are not
similarly situated because of their physiological differences, and separating them based on sex is
accordingly not prohibited by Title IX. See Bostock, 140 S. Ct. at 1740 (“To ‘discriminate against’
a person, then, would seem to mean treating that individual worse than others who are similarly
situated.”). Thus, schools may offer separate-sex teams. Indeed, such separate-sex teams have
long ensured that female student athletes are afforded an equal opportunity to participate. 34
C.FR. § 106.41(c)(1). Those regulations authorize single-sex teams because physiological
differences are relevant.

Even assuming that the Court’s reasoning in Bostock applies to Title IX—a question the Court
expressly did not decide—the Court’s opinion in Bostock would not affect the Department’s
position that its regulations authorize single-sex teams under the terms of 34 C.F.R. § 106.41(b).
The Bostock decision states, “An individual’s homosexuality or transgender status is not relevant
to employment decisions” because an employee’s sex is not relevant to employment decisions,
and “[se]x plays a necessary and undisguisable role in the decision” to fire an employee because
of the employee’s homosexual or transgender status. Bostock, 140 S. Ct. at 1741, 1737.
Conversely, however, there are circumstances in which a person’s sex is relevant, and distinctions
based on the two sexes in such circumstances are permissible because the sexes are not similarly
situated. Congress recognized as much in Title IX itself when it provided that nothing in the statute
should be construed to prohibit “separate living facilities for the different sexes.” See, e.g., 20
U.S.C. §1686; see also 34 C.F.R. § 106.32(b) (permitting schools to provide “separate housing on
the basis of sex” as long as housing is “[p]roportionate” and “comparable”); 34 C.F.R. § 106.33
(permitting “separate toilet, locker room, and shower facilities on the basis of sex,” so long as the
facilities “provided for students of one sex shall be comparable to such facilities provided for
students of the other sex™).

The Court’s opinion in Bostock also does not affect the Department’s position that its regulations
authorize single-sex teams based only on biological sex at birth—male or female—as opposed to
a person’s gender identity. The Court states that its ruling is based on the “assumption” that sex
is defined by reference to biological sex, and its ruling in fact rests on that assumption. See
Bostock, 140 S. Ct. at 1741 (“[T]ake an employer who fires a transgender person who was
identified as a male at birth but who now identifies as a female. If the employer retains an
otherwise identical employee who was identified as female at birth, the employer intentionally
penalizes a person identified as male at birth for traits or actions that it tolerates in an employee
identified as female at birth.”). The logic that an employer must treat males and females as
similarly situated comparators for Title VII purposes necessarily relies on the premise that there
are two sexes, and that the biological sex of the individual employee is necessary to determine
whether discrimination because of sex occurred. Where separating students based on sex is
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permissible—for example, with respect to sex-specific sports teams—such separation must be
based on biological sex.

Additionally, if Bostock’s reasoning under Title VII were applied to policies regarding single-sex
sports teams under Title IX, it would confirm that the Department’s regulations authorize single-
sex teams only based on biological sex. In Bostock, the Court took the position that
“homosexuality and transgender status are inextricably bound up with sex,” such that “when an
employer fires an employee for being homosexual or transgender, it necessarily and intentionally
discriminates against that individual in part because of sex.” See id. at 1742, 1744. Under that
logic, special exceptions from single-sex sports teams based on homosexuality or transgender
status would themselves generally constitute unlawful sex discrimination, because homosexuality
and transgender status are not physiological differences relevant to the separation of sports teams
based on sex. In other words, if Bostock applies, it would require that a male student-athlete who
identifies as female not be treated better or worse than other male student-athletes. If the school
offers separate-sex teams, the male student-athlete who identifies as female must play on the male
team, just like any other male student-athlete. For all of these reasons, the Department continues
to interpret 34 C.F.R. § 106.41(b), regarding operation of athletic teams “for members of each sex”
(emphasis added), to mean operation of teams for biological males, and for biological females, and
does not interpret Title IX to authorize separate teams based on each person’s transgender status,
or for members of each gender identity. When a recipient provides “separate teams for members
of each sex” under 34 C.F.R. § 106.41(b), the recipient must separate those teams on the basis of
biological sex, and not on the basis of homosexual or transgender status.

The holding in Bostock addressed the context of an employment situation in which a distinction
based on sex was prohibited and not permitted under Title VII. The Bostock holding does not alter
the legal authority for single-sex athletic teams under Title IX because Title IX and its
implementing regulations permit certain distinctions based on sex under 34 C.F.R. 106.41(b). The
Office for Civil Rights therefore issues this Revised Letter of Impending Enforcement Action to
clarify that it will continue to proceed with bringing the recipients in this matter into compliance
with Title IX.

Analysis and Conclusions

The Complainant alleged that the CIAC’s Revised Transgender Participation Policy discriminated
against female student-athletes competing in interscholastic girls’ track in the state of Connecticut
on the basis of their sex. Specifically, the Complainant alleged that as a result of the CIAC’s
Revised Transgender Participation Policy, Students A and B were permitted to compete in girls’
track athletic competitions, which resulted in female student-athletes being denied the benefits of
an education program or activity and the opportunities to participate in higher level and/or post-
season competitions.

The CIAC:

OCR determined that the CIAC, by purporting to provide sex-segregated teams under 34 C.F.R.
§ 106.41(b) yet permitting the participation of biologically male students in girls’ interscholastic
track in the state of Connecticut, pursuant to the Revised Transgender Participation Policy, denied
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female student-athletes benefits and opportunities, including to advance to the finals in events; to
advance to higher level competitions, such as the State Open Championship or the New England
Regional Championship; to win individual and team state championships, along with the benefit
of receiving medals for these events; to place higher in any of the above events; to receive awards
and other recognition; and possibly to obtain greater visibility to colleges and other benefits. For
these same reasons, OCR also determined that the CIAC treated students differently based on sex,
by denying opportunities and benefits to female student-athletes that were available to male
student-athletes, including the opportunity to compete on and against teams comprised of members
of one sex. Indeed, CIAC also treated male student-athletes whose gender identity does not align
with their sex more favorably than other male student-athletes, by affording them the opportunity
to compete on and against teams comprised of members of the opposite sex.

With respect to the three student-athletes on whose behalf the complaint was filed (Student 1,
Student 2, and Student 3), Student A’s and Student B’s 1% and 2" place finishes, respectively, in
the preliminaries of the 2018-2019 Indoor State Open Championship for the 55-meter dash, denied
Student 1, who placed 8", the opportunity of advancing to the finals in this event, since only the
top 7 finishers advanced to the finals. Student A’s and Student B’s participation in girls’
interscholastic track in the state of Connecticut, pursuant to the Revised Transgender Participation
Policy had the most significant impact on Student 2. Specifically, Student A’s 1% place finish, in
the finals of the 2018-2019 Outdoor Class S Statewide Championship for the 100-meter dash and
the 200-meter dash, denied Student 2, who placed 2™ in both events, the benefit of a 1° place
finish; and Student A’s and Student B’s 1% and 2" place finishes, in the 2018-2019 Indoor State
Open Championship for the 55-meter dash, denied an opportunity for Student 2, who placed 3™,
to place 1% in the event and receive the benefit of a 1 place medal. Denying a female student a
chance to win a championship due to the lack of opportunity to compete on and against teams
comprised solely of members of one sex, is inconsistent with Title IX’s mandate of equal
opportunity for both sexes.*® Accordingly, OCR determined that the CIAC denied athletic benefits
and opportunities to female student-athletes competing in interscholastic girls’ track in the state of
Connecticut through the Revised Transgender Participation Policy, in violation of the regulation
implementing Title IX, at 34 C.F.R. § 106.41(a). OCR also has concerns that additional violations
may have resulted from the Policy and from Student A’s and B’s participation in girls’ track,
including but not limited to losses or lowered placement in regular season meets; losses or lowered
placement in conference championships; and an inability for some female student-athletes to
participate generally in a race at any level (not just championship level).

With respect to the Team Championships for the 2018-2019 Indoor State Open Championship,
absent Student A’s participation, School A2 earned 26 points in 4 different events. Adding the 8
points for the 4 x 200 relay, in which School A2 may have placed and earned points even without
Student A, School A2 would have earned 34 points, behind School 1, which had 39 points.
Subtracting the 8 relay points would have also placed School A behind School 3. Thus, Student
A’s participation may have denied School 1 and its female student-athletes the benefit of a team

4 See McCormick v. School District of Mamaroneck, 370 F.3d 275, 294-95 (2d Cir. 2004) (“A primary purpose of
competitive athletics is to strive to be the best. . . . Treating girls differently regarding a matter so fundamental to the
experience of sports—the chance to be champions—is inconsistent with Title IX’s mandate of equal opportunity for
both sexes.”).
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championship, and may have denied School 3, and other schools, the benefit of a higher
placement.®

Glastonbury:

OCR determined that the participation of Glastonbury in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
1, and other female student-athletes competing against Students A and B, denied athletic benefits
and opportunities to Student 1 and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. § 106.41(a). Further, Glastonbury is not providing separate
teams for each sex as permitted under 34 C.F.R. § 106.41(b). Glastonbury placed female student-
athletes in athletic events against male student-athletes, resulting in competitive disadvantages for
female student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Glastonbury’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Glastonbury in athletic events sponsored by the CIAC, consistent with the
CIAC’s Revised Transgender Participation Policy, which resulted in Student 1, and other female
student-athletes competing against Students A and B, denied Student 1 the opportunity to place
higher in events, such as the 100-meter dash at the 2017-2018 Outdoor State Championship and
New England Regional Championship; the 55-meter dash at the 2018-2019 Indoor CCC Regional
Championship; and the 200-meter dash at the 2018-2019 Outdoor State Championship. Student
A’s and Student B’s 1 and 2™ place finishes, respectively, in the preliminaries of the 2018-2019
Indoor State Open Championship for the 55-meter dash, denied Student 1, who placed 8, the
opportunity of advancing to the final in this event, since only the top 7 finishers advanced to the
finals.

Canton:

OCR determined that the participation of Canton in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
2, and other female student-athletes, competing against Students A and B, denied athletic benefits
and opportunities to Student 2, and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. Section 106.41(a). Further, Canton is not providing separate
teams for each sex as permitted under 34 C.F.R. § 106.41(b). Canton placed female student-
athletes in athletic events against male student-athletes, resulting in competitive disadvantages for
female student-athletes. The athletic events in which the female student-athletes competed were

4 With respect to the 2018-2019 Outdoor State Open Championships, held on June 3, 2019. The top five finishers
were as follows: School 3: 58 points; Windsor: 43 points; School A2: 38 points; Norwich Free Academy: 32 points;
Immaculate: 30 points. Student A’s participation earned school A2 an additional 10 to 20 points and a third-place
finish when School A2 might otherwise have finished no better than 5%,
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coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Canton’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Canton in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student 2, and other female student-
athletes competing against Students A and B, denied Student 2 the opportunity to place higher in
events, such as the Class S Outdoor Championships; the Indoor and Outdoor State Open
Championships; and the New England Regional Championships. Specifically, Student A’s and
Student B’s 1% and 2™ place finishes respectively, in the 2018-2019 Indoor State Open
Championship for the 55-meter dash, denied an opportunity for Student 2, who placed 3™, to place
1*" in the event and receive the benefit of a 1% place medal. Student A’s 1% place finish, in the
finals of the 2018-2019 Outdoor Class S Statewide Championship for the 100-meter dash and the
200-meter dash, denied Student 2, who placed 2™ in both events, the benefit of a 1% place finish.
Student A’s 1% place finish in the finals of the State Open Championship in the 200-meter dash
denied Student 2, who finished 4™, the benefit of a top-three finish.

Danbury:

OCR determined that the participation of Danbury in athletic events sponsored by the CIAC,
consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in Student
3, and other female student-athletes, competing against Students A and B, denied athletic benefits
and opportunities to Student 3, and other female student-athletes, in violation of the regulation
implementing Title IX, at 34 C.F.R. Section 106.41(a). Further, Danbury is not providing separate
teams for each sex as permitted under 34 C.F.R. § 106.41(b). Danbury placed female student-
athletes in athletic events against male student-athletes, resulting in competitive disadvantages for
female student-athletes. The athletic events in which the female student-athletes competed were
coeducational; female student athletes were denied the opportunity to compete in events that were
exclusively female, whereas male students were able to compete in events that were exclusively
male. Accordingly, the districts’ participation in the athletic events sponsored by the CIAC denied
female student-athletes athletic opportunities that were provided to male student-athletes.
Danbury’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R § 106.6(c).

The participation of Danbury in athletic events sponsored by the CIAC, consistent with the CIAC’s
Revised Transgender Participation Policy, which resulted in Student 3, and other female student-
athletes competing against Students A and B, denied Student 3 the opportunity to place higher in
events, such as at the Outdoor State Open Championships and the New England Regional
Championships. Specifically, Student A’s 1% place finish in the finals of the State Open
Championship in the 200-meter dash denied Student 3, who finished 3™, the benefit of placing 2™
in the event; and Student A’s 1% place finish in the finals of the 200-meter dash at the Outdoor
New England Regional Championships denied Student 3, who finished 3™ the benefit of placing
2" in the event.
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Hartford (School Al):

Student A participated in girls’ outdoor track on School A1’s team in Hartford during school year
2017-2018. OCR determined that the participation of School Al in athletic events sponsored by
the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy, which resulted
in Student A’s participating in events against Students 1, 2, and 3, and against other female student-
athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other female student-
athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. § 106.41(a). Further,
Hartford is not providing separate teams for each sex as permitted under 34 C.F.R. § 106.41(b).
Hartford’s obligation to comply with the regulation implementing Title IX is not obviated or
alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

Bloomfield:

Student A participated in girls’ indoor and outdoor track for Bloomfield during school year 2018-
2019. OCR determined that the participation of Bloomfield in athletic events sponsored by the
CIAC, consistent with the CIAC’s Revised Transgender Participation Policy, which resulted in
Student A’s participating in events against Students 1, 2, and 3, and against other female student-
athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other female student-
athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. Section 106.41(a).
Further, Bloomfield is not providing separate teams for each sex as permitted under 34 C.F.R. §
106.41(b). Bloomfield’s obligation to comply with the regulation implementing Title IX is not
obviated or alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

Cromwell:

Student B participated in girls’ indoor and outdoor track for Cromwell during school years 2017-
2018 and 2018-2019. OCR determined that the participation of Cromwell in athletic events
sponsored by the CIAC, consistent with the CIAC’s Revised Transgender Participation Policy,
which resulted in Student B’s participating in events against Students 1, 2, and 3, and against other
female student-athletes, denied athletic benefits and opportunities to Students 1, 2, and 3, and other
female student-athletes, in violation of the regulation implementing Title IX, at 34 C.F.R. §
106.41(a). Further, Cromwell is not providing separate teams for each sex as permitted under 34
C.F.R. § 106.41(b). Cromwell’s obligation to comply with the regulation implementing Title IX
is not obviated or alleviated by any rule or regulation of the CIAC. 34 C.F.R. § 106.6(c).

For the aforementioned reasons, OCR also determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury treated student-athletes differently based on sex, by
denying opportunities and benefits to female student-athletes that were available to male student-
athletes.

I1. RETALIATION

The Complainant also alleged that (1) the CIAC retaliated against Parent 1, after Parent 1
complained about the Revised Transgender Participation Policy, by informing Parent 1, in March
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2019, that the CIAC’s Executive Director would no longer accept communications from her; and
(2) that Glastonbury’s track coach retaliated against Student 1, for her and Parent 2’s advocacy
against the Revised Transgender Participation Policy, by (a) replacing Student 1 on the sprint
medley relay team in February 2019; (b) telling Student 1 and her parents that he could not give a
good report to college coaches about her in March and May 2019; (c¢) denying Student 1 a position
as a team captain in March 2019; and (d) suggesting that Student 1 should leave the outdoor track
team due to her schedule, in March and May 2019.

Findings of Fact

1. Allegation Regarding the CIAC’s Retaliation

OCR determined that the CIAC Handbook in effect during school year 2018-2019 sets forth the
CIAC’s “Communication Protocol Rules, Regulations and Interpretations” (Communication
Protocol). According to the Communication Protocol, the CIAC Board of Control is the official
body charged with the responsibility of interpreting the CIAC’s rules and regulations. The
Communication Protocol provides, in pertinent part, that “[i]nquiries to the CIAC office from
parents, student-athletes, coaches and the public requesting an interpretation of the rules and
regulations will be referred back to the member school principal or his/her designee.” In addition,
Section 4.21 of the CIAC Handbook, “Regulation Interpretation/CIAC Protocol in Providing
Decisions to School Personnel and Public (Effective July 1, 2006),” provides, in pertinent part,
“The CIAC staff will not discuss CIAC rules and regulations with anyone other than school
administrators and athletic directors. Telephone inquiries from parents and coaches will not be
honored. All calls from anyone other than the athletic director or school administrator will
be referred back to the school.” (Emphasis in original.)

OCR determined that Parent 1 initially contacted the CIAC about the policy when she sent a letter
dated February 21, 2018, to the CIAC’s former Executive Director, in which she requested that
the CIAC establish a rule to address transgender athletes’ participating in the girls’ state
championship track competitions. In an email dated March 10, 2018, the former Executive
Director responded by acknowledging that issues surrounding transgender student-athlete
participation are complicated; advising Parent 1 that the CIAC’s policy is directly aligned with
state anti-discrimination law, including the state’s definition of gender to include gender identity;
and reminding Parent 1 that most high school athletes are minors and are therefore afforded a
unique level of legal protection regarding their right to privacy.

On January 24, 2019, Parent 1 sent an email to the CIAC’s current Executive Director, attaching
a letter in which she again requested that the CIAC establish a rule for transgender athletes’
participating in state championship track competitions and setting forth her own proposal for the
placement and scoring of transgender female athletes participating in state championships.>® The

50 Specifically, Parent 1 proposed the following: “Male-to-female transgender athletes who have not yet undergone
hormone therapy should compete as exhibition athletes, with results not included for scoring and placing. This would
ensure that the needs of both of these protected classes are met. The transgender athletes would still be able to
participate on the team in which they identify and the female-born athletes would be afforded the opportunity to
compete in a race that is not clouded by questions of unfair advantage.” (Emphasis in original.)
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Executive Director responded by email the same day, advising Parent 1 that the appropriate process
for addressing her proposal would be to speak with the athletic director or principal at her child’s
school, as policy or rule proposals “may be submitted through member leagues, sport committees,
member principals, [the Connecticut Association of Athletic Directors], or the Connecticut High
School Coaches Association.” Parent 1 replied to the director’s email that same day, January 24,
2019, stating that she would follow up with the principal and athletic director at her child’s school
to see if they would be willing to submit her proposal.

OCR determined that on February 1, 2019, the principal and the Executive Director spoke by
telephone, regarding Parent 1°s letter and proposal. The Executive Director memorialized the call
in an email to the principal that same day, in which he stated that the CIAC would be convening a
gender subcommittee meeting on February 7, 2019, with the task of reviewing all the CIAC
bylaws, processes, procedures in which gender plays a role, including the Revised Transgender
Participation Policy; and that he would share a redacted copy of Parent 1’s letter with the
subcommittee members, in order “to provide all points of view to ensure a rich discussion among
committee members.”

OCR determined that in response to Parent 1’s request, made through her building principal, for
an in-person meeting with a CIAC representative, the Executive Director attended a meeting at the
school with Parent 1 and the principal on February 28, 2019. The Executive Director stated that,
at the meeting, he explained to Parent 1 why the CIAC believed that the Revised Transgender
Participation Policy was in alignment with Title IX and Connecticut state law, and advised Parent
1 that he believed that Title IX did not apply to the parent’s concerns because Title IX does not
address winning. Following the meeting, that same day, Parent 1 sent an email to the Executive
Director, in which she thanked him for visiting the school and wrote that “[i]t was helpful to hear
from you directly regarding the transgender policy and to understand what the CIAC process will
be for reviewing this issue.”

OCR determined that on March 28, 2019, Parent 1 sent an email to the Executive Director, in
which she attached a letter and included links to several websites concerning issues related to the
Revised Transgender Participation Policy. The Executive Director responded by email that same
day, stating that he had read her email, and cordially reminded her that any further correspondence
to the CIAC should come through her principal. The Complainant did not provide, nor did OCR
find, evidence of any further communications between Parent 1 and the Executive Director.

The Executive Director denied that he banned Parent 1 from sending communications to him.
Rather, the Executive Director stated that he treated Parent 1 in a manner consistent with how he
treated other individuals in similar situations, by reminding her of the CIAC’s policy that
communications must go through the member school’s representative. OCR determined that the
Executive Director has responded in a similar manner to other parents who sought to communicate
directly with him in a similar fashion. OCR determined that none of the similarly situated parents
had engaged in protected activities.

2. Allegations Regarding Glastonbury Track Coach Retaliation
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The Complainant also alleged that a Glastonbury track coach retaliated against Student 1, for her
and Parent 2’s advocacy against the Revised Transgender Participation Policy, by (a) replacing
Student 1 on the sprint medley relay team in February 2019; (b) telling Student 1 and her parents
that he could not give a good report to college coaches about her in March and May 2019; (c)
denying Student 1 a position as a team captain in March 2019; and (d) suggesting that Student 1
should leave the outdoor track team due to her schedule, in March and May 2019.

Allegation (a):

OCR determined that a team made up of students from Glastonbury’s girls’ indoor track team
competed at the 2019 New Balance Nationals Track and Field championships (“Nationals”). The
track coach stated that the meet is not a CIAC or school-sanctioned meet; therefore, any student
who participates does so on an individual basis, not on behalf of Glastonbury. The track coach
stated that, accordingly, the Glastonbury coaches do not choose who may attend the meet or choose
which athletes will participate in which events. Rather, the individual students choose, on their
own, whether to compete in the meet, and who will compete in the events, including relays. The
track coach further stated that it was his understanding that Student 1 was not selected to run in a
relay at the meet, but he denied that he played a role in this decision. He further stated that his
understanding was that the other athletes decided that Student 1 would not compete in the relay,
but he did not know why they had made that decision.

Student 1 confirmed that it is each individual student-athlete’s decision whether to attend
Nationals, if she qualifies; however, she stated that for relay events, a track coach was responsible
for signing up the various teams. Parent 2 indicated that this is to prevent students from different
schools entering themselves as a single “power team.” Student 1 stated that although she had a
qualifying time for the sprint medley relay in December 2018,°! she was not asked to join the sprint
medley relay team for Nationals in March 2019. Student 1 stated that, during the regular season,
coaches pick the best athletes that are capable of running times that they would like to see for an
overall split in the event, but that she was not fully aware of how the coaches make those
determinations. Student 1 acknowledged that she was not sure which coach picked the sprint
medley relay team for Nationals, but she assumed that a coach picked the team because that was
what was done for all other meets during the season.

Allegation (b):

The Complainant stated that at the first practice of the outdoor season on March 16, 2019, the track
coach told Parent 4 that he had nothing good to say about Student 1 to a college coach; and on or
about May 1, 2019, the track coach told Student 1 that he could not give a good report of her to
college coaches.

The track coach denied that he told either Student 1 or her parents that he could not give a good
report to college coaches about Student 1. The track coach stated that it is his practice to be
completely honest with college coaches, to ensure that college coaches continue to trust and rely

51 The records Glastonbury provided indicate that Student 1 participated on a sprint medley relay team during a meet
held on December 22, 2018.
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on his recommendations of athletes. The track coach stated that because of this, on or about March
16,2019, in the course of a discussion with Parent 4 about the Student 1°s workouts and her college
future, he told Parent 4 that he is “100% honest with a college coach when asked any questions
about any of the athletes.”>?> The track coach stated that he had also told Student 1 that he would
be 100% honest with college coaches, although he did not recall the date of this conversation or
the specific context in which the subject was raised. The track coach also advised OCR that
Student 1 has not requested that he give a recommendation or report to any college coach on her
behalf, nor has any college coach requested information about Student 1.

Student 1 denied that the track coach told her that he would be honest with any college coaches,
and instead maintained that the track coach told her, and Parent 4, that he did not have anything
good to say about her and could not give a good report about her. Student 1 stated that the track
coach made this statement to her one day when she was letting him know that she was leaving
practice for work. Student 1 confirmed that she has not asked the track coach to speak with any
coaches on her behalf.

Allegation (c):

The Complainant stated that the track coach told Student 1 that he did not select her as team captain
because she departed early from practice on Fridays for work, despite her having served as team
captain during the indoor season and not receiving any complaints about her as a captain. The
track coach stated that students who wish to be considered for a team captain position are required
to submit a written statement concerning their interest at the beginning of each season, indoor and
outdoor. All of the coaches then select the team captains as a group. If there are any disagreements
among the coaches, the track coach makes the final decision regarding the selection. The track
coach stated that the qualifications for team captain are hard work, dedication, leadership,
sportsmanship, and appropriately representing the high school. The track coach stated that the
number of captains for the team typically ranges from three to seven for each season, depending
on the size of the team and the number of qualified athletes who apply.

The track coach stated that in December 2018, Student 1 was selected as a captain for the indoor
season 2018-2019; but that the decision was not unanimous because at least two coaches
questioned Student 1’s qualifications for a captain position, stating that they believed that she had
not shown enough leadership, dedication and maturity.”®> The track coach stated that despite the
concerns raised by other coaches, he chose Student 1 to be a captain for that season because he
had observed her helping new athletes on the team and he believed that she would step up to the
challenge.

The track coach stated that in March 2019, Student 1 applied to be a captain for the outdoor season
2018-2019. He stated that after speaking with all of the coaches, it was unanimous that they would
not select Student 1 to be a captain for a number of reasons. He stated that the main reason was
that during the indoor season (December 2018 — January 2019), Student 1 had, on several

52 The track coach stated that in reply to his remark, Parent 4 stated that he understood.
53 Specifically, an assistant track coach stated that he had concerns about Student 1’s being selected as captain because
he did not believe that Student 1 had the maturity to be a captain.
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occasions, displayed poor sportsmanship at meets by ripping off her headband and storming away
at the conclusion of her race. In addition, the track coach stated, and another coach confirmed,
that during the indoor season, Student 1 often skipped her sprint workouts in favor of spending
more time doing her long jump workouts; or claimed that she had an injury and could not do her
sprint workouts, despite being able to do her long jump workouts and being cleared by the trainer.
An assistant coach confirmed that during the indoor season, Student 1 failed to follow his
instructions during practice, often did not complete her workouts, and exhibited poor
sportsmanship at meets. Both the assistant coach and another coach agreed that Student 1 should
not be selected as a captain for the outdoor season. The track coach stated that during a prior
school year, he declined to select a student as team captain because she similarly failed to
demonstrate leadership qualities/maturity. Glastonbury stated that this student had not engaged in
protected activities.

Allegation (d):

The Complainant alleged that on or about March 25, 2019, the track coach told Student 1 that she
should consider leaving the team if she did not attend full practice every day. The Complainant
alleged that the track coach had not asked other student-athletes to leave the team due to missing
practices for work commitments. The Complainant also alleged that on or about May 1, 2019, the
track coach complained to Student 1 about her missing Friday practices.

The track coach denied that he had an issue with Student 1°s leaving practice early on Fridays and
denied that he specifically told her that she should leave the team. The track coach stated that he
and the other coaches emphasized the importance of practice during meetings held at the beginning
of the season with the student-athletes and their parents; but he denied having told any students
recently, including Student 1, that they should consider leaving the team if they did not attend full
practice every day. The track coach further stated that he was aware that Student 1 left practice
early on Fridays for work; and stated that he did not object to this, particularly because the team
often ends practice early on Fridays during the winter when the gym is used for high school
basketball games and because Friday practices are typically lighter prior to the track team
competitions on the weekends.

Legal Standards

The regulation implementing Title IX, at 34 C.F.R. § 106.71, incorporates by reference 34 C.F.R.
§ 100.7(e) of the regulation implementing Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d et seq., which provides that no recipient or other person shall intimidate, threaten, coerce
or discriminate against any individual for the purpose of interfering with any right or privilege
secured by regulations enforced by OCR or because one has made a complaint, testified, assisted
or participated in any manner in an investigation, proceeding, or hearing held in connection with
a complaint. The following three elements must be satisfied to establish a prima facie case of
retaliation: (1) an individual engaged in a protected activity; (2) an individual experienced an
adverse action caused by the recipient; and (3) there is some evidence of a causal connection
between the adverse action and the protected activity. When a prima facie case of retaliation has
been established, OCR then determines whether there is a facially legitimate, non-retaliatory
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reason for the adverse action; and if so, whether the facially legitimate, non-retaliatory reason is a
pretext for retaliation.

Analysis and Conclusions

1. Allegation Regarding the CIAC’s Retaliation

The Complainant alleged that the CIAC retaliated against Parent 1, after Parent 1 complained about
the Revised Transgender Participation Policy, by informing Parent 1, in March 2019, that the
CIAC’s Executive Director would no longer accept communications from her. OCR determined
that Parent 1 engaged in protected activity on February 22, 2018, January 24, 2019, and March 28,
2019, when she sent emails expressing concern regarding the Revised Transgender Participation
Policy to the CIAC’s Executive Director;>* and on February 28, 2019, when Parent 1 met with the
Executive Director in person to discuss her concerns about the policy. OCR determined that the
CIAC was aware of Parent 1’s protected activity.

OCR determined, however, that the CIAC proffered a legitimate, non-retaliatory reason for the
Executive Director’s statement to Parent 1 that “further correspondence to CIAC has to come
through your principal”; namely, that the CIAC staff typically did not communicate directly with
parents and Parent 1 should have communicated her concerns with the athletic director or school
administrator. OCR determined that the proffered reason was not a pretext for retaliation, as the
Executive Director’s instruction was consistent with the CIAC policy and the Executive Director’s
directives to other parents who had not engaged in protected activities. Therefore, OCR
determined that there was insufficient evidence to substantiate the Complainant’s allegation that
the CIAC retaliated against Parent 1, after Parent 1 complained about the Revised Transgender
Participation Policy, by informing Parent 1, in March 2019, that the Executive Director would no
longer accept communications from her. Accordingly, OCR will take no further action with
respect to this allegation.

2. Allegations Regarding Glastonbury Track Coach Retaliation

OCR determined that Parent 2 engaged in protected activity by sending emails to the Athletic
Director in May, June, and July 2018, expressing her concerns that as a result of the Revised
Transgender Participation Policy “[clisgender girls are no longer provided opportunities in
scholastic athletics that are equal and proportionate to the opportunities that boys are provided”;
meeting with the Athletic Director, the principal, and the superintendent, on or about August 1,
2018, to discuss these concerns; meeting with the Athletic Director and Parent 4, on or about March
15, 2019, to again discuss these concerns; and telephoning and sending an email to the School’s
Title IX Coordinator in March and April 2019. OCR determined that Parent 2 also engaged in
protected activity in May and June 2018, and in March 2019, when she sent emails to the track
coach regarding her objections to the policy and a petition that she had initiated in opposition to

5% As discussed previously, Parent 1 communicated with the former the Executive Director in her email on February
22,2018; and with the current Executive Director from January 24, 2019, onward.
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the policy. OCR determined that the Glastonbury track coach was aware of the Parent 2’s
protected activity.

With respect to Allegation (a), OCR determined that neither the track coach nor any other
Glastonbury employee denied Student 1 an opportunity to participate on a sprint medley relay team
at the New Balance Nationals. Rather, the students themselves chose who would participate.
Accordingly, OCR could not substantiate that the track coach or other Glastonbury employee
subjected Student 1 to an adverse action. Absent an adverse action, OCR does not proceed further
with retaliation analysis. Accordingly, OCR will take no further action regarding Allegation (a).

With respect to Allegation (b), OCR must often weigh conflicting evidence in light of the facts
and circumstances of each case and determine whether the preponderance of evidence supports the
allegation. Here, OCR did not find that the preponderance of the evidence supported the
Complainant’s assertion that the track coach told Parent 2 or Student 1 that he would not give a
good report about Student 1 to college coaches. Based on the foregoing, OCR determined that
there was insufficient evidence to substantiate that the track coach subjected Student 1 to the
alleged adverse action. Absent an adverse action, OCR does not proceed further with a retaliation
analysis. Accordingly, OCR will take no further action regarding Allegation (b).

With respect to Allegation (c), OCR determined that the Glastonbury proffered a legitimate, non-
retaliatory reason for not selecting Student 1 as a captain for the spring 2019 outdoor season;
namely, that track coaches had concerns about Student 1’s maturity and dedication after the winter
2018 indoor season. Even assuming that the track coach also told Student 1 that the decision had
to do with her leaving practice early on Fridays, OCR determined that would still be a legitimate,
non-retaliatory reason for not selecting her. OCR determined that the proffered reasons were not
a pretext for retaliation, as other coaches corroborated the reasons for the decision and the track
coach gave an example of another student who had not been re-selected as captain based on similar
behaviors, who had not engaged in protected activities. Additionally, OCR determined that there
was no causal connection between the protected activity and the alleged adverse action, as the
track coach selected Student 1 as a captain for the indoor season after she and Parent 2 had engaged
in protected activities in 2018 and prior to their again engaging in protected activities in 2019.
Therefore, OCR determined that there was insufficient evidence to substantiate the Complainant’s
allegation that the Glastonbury track coach retaliated against Student 1, for her and Parent 2’s
advocacy against the Revised Transgender Participation Policy, by denying Student 1 a position
as a team captain in March 2019. Accordingly, OCR will take no further action regarding
Allegation (c).

With respect to Allegation (d), OCR must often weigh conflicting evidence in light of the facts
and circumstances of each case and determine whether the preponderance of evidence supports the
allegation. Here, OCR did not find that the preponderance of the evidence supported the
Complainant’s assertion that the track coach told Student 1 in March 2019 and May 2019, that she
should consider leaving the team if she had to leave practice early. Based on the foregoing, OCR
determined that there was insufficient evidence to substantiate that the track coach subjected
Student 1 to the alleged adverse action. Absent an adverse action, OCR does not proceed further
with a retaliation analysis. Accordingly, OCR will take no further action regarding Allegation (d).



Case 3:20-cv-00201-RNC Document 154-2 Filed 09/11/20 Page 49 of 50

Page 48 of 49 — Case Nos. 01-19-4025, 01-19-1252, 01-20-1003, 01-20-1004, 01-20-1005, 01-
20-1006, and 01-20-1007

Attempts to Resolve the Complaint

Via e-mail on February 12, 2020, OCR notified the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that it had determined that the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury violated Title IX, and provided a proposed resolution
agreement (the Agreement) to each that would resolve OCR’s compliance concerns. During
subsequent telephone calls with counsel for the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury, held during the period of February 13, 2020, through March 13,
2020, OCR informed counsel for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell,
Canton, and Danbury of the specific violation, and explained the nature of the violations and the
basis of its findings. On multiple occasions during these communications, OCR informed counsel
for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury of the 90-
calendar day timeframe for negotiations as set forth in Section 303(f) of the Manual. OCR also
informed counsel for the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury that the Manual states that OCR may end the negotiation period at any time prior to the
expiration of the 90-calendar day period when it is clear that agreement will not be reached. On
March 12, 2020, counsel for Bloomfield, Hartford, and Cromwell, and on March 13, 2020, counsel
for the CIAC, Glastonbury, Canton and Danbury, informed OCR that their clients would not sign
the Agreements.

On March 17, 2020, OCR issued impasse letters to the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury notifying the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that the negotiations had reached an impasse and a final
agreement had not been reached. Further, the letter informed the CIAC, Glastonbury, Bloomfield,
Hartford, Cromwell, Canton, and Danbury that in accordance with the Manual, Section 303(g), if
an agreement was not reached within 10 calendar days of the date of the letter, i.e., by March 30,
2020, OCR would issue a Letter of Impending Enforcement Action indicating that the CIAC,
Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury are in violation of Title IX.
OCR also referred the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury
to the Manual, at https://www?2.ed.gov/about/offices/list/ocr/docs/ocrcpm.pdf, in particular,
Sections 303-305 and 601-602, for more information.

In emails dated March 27, 2020, OCR informed the CIAC, Glastonbury, Bloomfield, Hartford,
Cromwell, Canton, and Danbury that in view of their COVID-19-related duties and
responsibilities, OCR was extending the ten-calendar day-deadline to respond to OCR’s proposed
resolution agreements for a period of 30 days, to April 27, 2020; and that if agreement was not
reached by that date, OCR would issue a Letter of Impending Enforcement Action pursuant to
Section 305 of the Manual. None of the entities in this matter—the CIAC, Glastonbury,
Bloomfield, Hartford, Cromwell, Canton, and Danbury entered into a resolution agreement with
OCR to remedy the violations, and a Letter of Impending Enforcement Action was sent on May
15, 2020. No response to that Letter was received, either before or after the Court’s decision in
Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731 (2020), on June 15, 2020.

Based on the failure of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury to resolve the identified areas of noncompliance, OCR will either initiate administrative
proceedings to suspend, terminate, or refuse to grant or continue and defer financial assistance to



Case 3:20-cv-00201-RNC Document 154-2 Filed 09/11/20 Page 50 of 50

Page 49 of 49 — Case Nos. 01-19-4025, 01-19-1252, 01-20-1003, 01-20-1004, 01-20-1005, 01-
20-1006, and 01-20-1007

the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and Danbury, or refer the cases
to the U.S. Department of Justice for judicial proceedings to enforce any rights of the United States
under its laws. OCR will take further enforcement action after no fewer than 10 calendar days
from the date of this letter if resolution of these complaints has not yet been reached. This letter
constitutes a formal statement of OCR’s interpretation of Title IX and its implementing regulations
and should be relied upon, cited, and construed as such. Congress explicitly delegated to the OCR
the task of prescribing standards for athletic programs under Title IX. As a result, the degree of
deference to the Department is particularly high in Title IX cases.

This Letter of Impending Enforcement Action is not intended and should not be interpreted to
address the compliance of the CIAC, Glastonbury, Bloomfield, Hartford, Cromwell, Canton, and
Danbury with any other regulatory provision or to address any issues other than those addressed
in this letter. The complainant may file a private suit in federal court whether or not OCR finds a
violation.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, it will
seek to protect, to the extent provided by law, personally identifiable information that, if released,
could reasonably be expected to constitute an unwarranted invasion of personal privacy.

If you have any questions, please contact Nadja Allen Gill, Compliance Team Leader, at (646)
428-3801, or nadja.r.allen.gill@ed.gov.

Sincerely,

Kimberly M. Richey
Acting Assistant Secretary for Civil Rights

cc: Glenn Lungarini, CIAC Executive Director, via email only
Alan B. Bookman, Glastonbury Superintendent, via email only
Kevin D. Case, Canton Superintendent, via email only
Dr. Enza Macri, Cromwell Superintendent, via email only
Dr. Sal V. Pascarella, Danbury Superintendent, via email only
Dr. James Thompson, Jr., Bloomfield Superintendent, via email only
Dr. Leslie Torres-Rodriguez, Hartford Superintendent, via email only
Roger G. Brooks, Alliance Defending Freedom, Complainant, via email only





