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Memorandum of August 25, 2017 

Military Service by Transgender Individuals 

Memorandum for the Secretary of Defense [and] the Secretary of Home-
land Security 

Section 1. Policy. (a) Until June 2016, the Department of Defense (DoD) 
and the Department of Homeland Security (DHS) (collectively, the Depart-
ments) generally prohibited openly transgender individuals from accession 
into the United States military and authorized the discharge of such individ-
uals. Shortly before President Obama left office, however, his Administration 
dismantled the Departments’ established framework by permitting 
transgender individuals to serve openly in the military, authorizing the 
use of the Departments’ resources to fund sex-reassignment surgical proce-
dures, and permitting accession of such individuals after July 1, 2017. The 
Secretary of Defense and the Secretary of Homeland Security have since 
extended the deadline to alter the currently effective accession policy to 
January 1, 2018, while the Departments continue to study the issue. 

In my judgment, the previous Administration failed to identify a sufficient 
basis to conclude that terminating the Departments’ longstanding policy 
and practice would not hinder military effectiveness and lethality, disrupt 
unit cohesion, or tax military resources, and there remain meaningful con-
cerns that further study is needed to ensure that continued implementation 
of last year’s policy change would not have those negative effects. 

(b) Accordingly, by the authority vested in me as President and as Com-
mander in Chief of the Armed Forces of the United States under the Constitu-
tion and the laws of the United States of America, including Article II 
of the Constitution, I am directing the Secretary of Defense, and the Secretary 
of Homeland Security with respect to the U.S. Coast Guard, to return to 
the longstanding policy and practice on military service by transgender 
individuals that was in place prior to June 2016 until such time as a 
sufficient basis exists upon which to conclude that terminating that policy 
and practice would not have the negative effects discussed above. The 
Secretary of Defense, after consulting with the Secretary of Homeland Secu-
rity, may advise me at any time, in writing, that a change to this policy 
is warranted. 
Sec. 2. Directives. The Secretary of Defense, and the Secretary of Homeland 
Security with respect to the U.S. Coast Guard, shall: 

(a) maintain the currently effective policy regarding accession of 
transgender individuals into military service beyond January 1, 2018, until 
such time as the Secretary of Defense, after consulting with the Secretary 
of Homeland Security, provides a recommendation to the contrary that I 
find convincing; and 

(b) halt all use of DoD or DHS resources to fund sex-reassignment surgical 
procedures for military personnel, except to the extent necessary to protect 
the health of an individual who has already begun a course of treatment 
to reassign his or her sex. 
Sec. 3. Effective Dates and Implementation. Section 2(a) of this memorandum 
shall take effect on January 1, 2018. Sections 1(b) and 2(b) of this memo-
randum shall take effect on March 23, 2018. By February 21, 2018, the 
Secretary of Defense, in consultation with the Secretary of Homeland Secu-
rity, shall submit to me a plan for implementing both the general policy 
set forth in section 1(b) of this memorandum and the specific directives 
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set forth in section 2 of this memorandum. The implementation plan shall 
adhere to the determinations of the Secretary of Defense, made in consultation 
with the Secretary of Homeland Security, as to what steps are appropriate 
and consistent with military effectiveness and lethality, budgetary constraints, 
and applicable law. As part of the implementation plan, the Secretary of 
Defense, in consultation with the Secretary of Homeland Security, shall 
determine how to address transgender individuals currently serving in the 
United States military. Until the Secretary has made that determination, 
no action may be taken against such individuals under the policy set forth 
in section 1(b) of this memorandum. 

Sec. 4. Severability. If any provision of this memorandum, or the application 
of any provision of this memorandum, is held to be invalid, the remainder 
of this memorandum and other dissimilar applications of the provision 
shall not be affected. 

Sec. 5. General Provisions. (a) Nothing in this memorandum shall be con-
strued to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(b) This memorandum shall be implemented consistent with applicable 

law and subject to the availability of appropriations. 

(c) This memorandum is not intended to, and does not, create any right 
or benefit, substantive or procedural, enforceable at law or in equity by 
any party against the United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

(d) The Secretary of Defense is authorized and directed to publish this 
memorandum in the Federal Register. 

THE WHITE HOUSE, 
Washington, August 25, 2017 

[FR Doc. 2017–18544 

Filed 8–29–17; 11:15 am] 

Billing code 5001–06–P 
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Malloy, Emily N.

From: Powers, James R. (CIV) <James.R.Powers@usdoj.gov>
Sent: Friday, January 31, 2020 3:19 PM
To: Heinz, Jordan M.
Cc: Barsanti, Vanessa; Ikard, Sam; *prenn@lambdalegal.org; *tborelli@lambdalegal.org; 

*Rachel@newmanlaw.com; Siegfried, Daniel I.; Stallings-Ala'ilima, Chalia (ATG); 
*colleen.melody@atg.wa.gov; *jason@newmanlaw.com; Rosenberg, Michael E.; 
Carmichael, Andrew E. (CIV); Enlow, Courtney D. (CIV); Skurnik, Matthew (CIV); Norway, 
Robert M. (CIV); Gerardi, Michael J. (CIV)

Subject: [EXT] RE: Karnoski, et al. v. Trump, et al.

Jordan, 
I have provided responses to your requests in red below. 
 
Thanks, 
Jim 
 
From: Heinz, Jordan M. <jheinz@kirkland.com>  
Sent: Tuesday, January 28, 2020 2:38 PM 
To: Powers, James R. (CIV) <jpowers@CIV.USDOJ.GOV>; Gerardi, Michael J. (CIV) <mgerardi@CIV.USDOJ.GOV>; Skurnik, 
Matthew (CIV) <maskurni@CIV.USDOJ.GOV>; Carmichael, Andrew E. (CIV) <ancarmic@CIV.USDOJ.GOV>; Enlow, 
Courtney D. (CIV) <cenlow@CIV.USDOJ.GOV> 
Cc: Barsanti, Vanessa <vanessa.barsanti@kirkland.com>; Ikard, Sam <sam.ikard@kirkland.com>; 
*prenn@lambdalegal.org <prenn@lambdalegal.org>; *tborelli@lambdalegal.org <tborelli@lambdalegal.org>; 
*Rachel@newmanlaw.com <Rachel@newmanlaw.com>; Siegfried, Daniel I. <daniel.siegfried@kirkland.com>; Stallings-
Ala'ilima, Chalia (ATG) <Chalia.SA@atg.wa.gov>; *colleen.melody@atg.wa.gov <colleen.melody@atg.wa.gov>; 
*jason@newmanlaw.com <jason@newmanlaw.com>; Rosenberg, Michael E. <michael.rosenberg@kirkland.com> 
Subject: Karnoski, et al. v. Trump, et al. 
 

Drew, 
 
During the December 10, 2019 conference with the Court, Defendants represented that there were nine Panel 
of Experts meetings.  See Hr. Tr. 6:15-18.  Plaintiffs have received the meeting minutes for these first nine 
meetings through December 7, 2017.  However, based on a review of the produced documents, it appears that 
there were four additional Panel meetings:  December 13, 2017; December 22, 2017; January 4, 2018; and 
January 11, 2018.  Plaintiffs have not received meeting minutes for these final four meetings.  Please promptly 
produce the meeting minutes for these final four meetings or confirm that no such meeting minutes exist.   

 
I have been advised there were not meeting minutes for these 4 meetings. 
 

Defendants also implied during the December 10, 2019 conference that the Panel “briefed Secretary Mattis” in 
January 2018, “[a]nd the briefings we’ve given over to plaintiffs.”  Hr. Tr. 26:25 & 26:1-9.  Plaintiffs have been 
unable to identify these briefings.  Please identify these briefings by bates number. 

 
The documents presented to Secretary Mattis were the Action Memo from former Under Secretary Wilkie (AR_003059-
AR_003067) and its accompanying materials included in the AR. 
 

Additionally, Defendants claim to have now fully produced all documents responsive to RFP No. 36, which seeks 
all “complaints arising from or attributed to open service by transgender service members, accessions by 
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transgender individuals, or the Carter Policy,” because the Defendants have now produced the two Equal 
Opportunity complaints referenced in DoD’s Report and Recommendation.  Within the incident description for 
one of these complaints, USDOE00076582, it states “Anonymous complainant alleges that the BnCO and SgtMaj 
have been fostering, condoning, and failing to correct, a hostile working [sic] which discriminates and segregates 
the transgendered Marine.  See attachment for the detailed complaint provided to the EOA by the anonymous 
complainant.”  (emphasis added).  Plaintiffs have been unable to identify the referenced attachment.  Please 
identify the referenced attachment or else please promptly produce this attachment; until then, Plaintiffs do not 
consider Defendants to have fully complied with RFP 36. 

 
Defendants have identified and collected the attachment you appear to be referring to. We will produce it shortly. 
 

Regards, 
 
Jordan 

 
 
 
Jordan M. Heinz 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
300 North LaSalle, Chicago, IL 60654 
T +1 312 862 7027   
F +1 312 862 2200 
----------------------------------------------------- 
jordan.heinz@kirkland.com 

 
 
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of Kirkland & Ellis LLP or Kirkland & Ellis International LLP. Unauthorized use, disclosure or copying of 
this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please notify us 
immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all attachments.  
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Debbie Zurn - RMR, CRR - Federal  Reporter - 700 Stewart St. - Suite 17205 - Seattle WA  98101 - (206) 370-8504

February 6, 2020 - 1

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE

_____________________________________________________________

RYAN KARNOSKI, et al., 

Plaintiffs, and

STATE OF WASHINGTON;
 

Plaintiff-Intervenor, 

v.

DONALD J. TRUMP, in his 
official capacity as 
President of the United 
States, et al., 

 Defendants.
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C17-01297-MJP

SEATTLE, WASHINGTON

February 3, 2020

9:00 a.m.

Status Hearing

_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE MARSHA J. PECHMAN 

UNITED STATES DISTRICT JUDGE
_____________________________________________________________

APPEARANCES:

For the Plaintiff 
Karnoski:

Jordan Heinz
Daniel I. Siegfried
Kirkland & Ellis
300 North Lasalle
Chicago, IL  60654

Jason Sykes
Newman & DuWors LLP
2101 Fourth Avenue
Suite 1500
Seattle, WA  98121
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Your Honor.  And what that is, is during the course of 

meeting and conferring with the plaintiffs about the court's 

most recent order, the position that they've taken is that 

the order requires the government to produce all documents 

referring or relating to the Department of Defense's report 

and recommendation.  That's the language they use in their 

RFP 29.  

As we stated in the declaration of Mr. Easton, that's 

approximately 22,000 deliberative documents.  So I just want 

to make sure that -- clarify whether it's that entire 

universe of documents -- essentially, every deliberative 

document from September 2017 to February 22, 2018 -- or if 

there's a more narrow universe that the court is ordering us 

to produce at this time. 

THE COURT:  Okay.  Well, we already went through 

other categories that I said that the deliberative process is 

overcome.  This is the one where we're talking about the 

working groups and the data that was collected. 

I just told you -- or I told you in December that 

collecting data and doing research is not a deliberative 

process.  So your privilege doesn't apply at all to the 

collection of data.  

So I'm not understanding these 22,000 deliberative 

documents that you think you've got that you still haven't 

turned over.  Who produced those documents?  I mean, who are 
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they from?  

MR. SKURNIK:  It varies, Your Honor.  So one group of 

them would be communications at the working-group level, say 

someone in a working group says:  Hey, what if we tried   

Idea X, I think that would be a good idea.  Someone else 

says:  Oh, maybe that's not such a good idea.  And that never 

makes it up to the panel.  

Similarly at the services.  Someone, say, in the Army 

says:  Oh, what if we tried Idea X, I think that would be a 

good idea.  Someone else in the Army says:  Oh, yeah, that is 

or maybe that isn't a good idea.  But that was never passed 

up to the panel. 

THE COURT:  That's exactly what they're looking for. 

MR. SKURNIK:  And at this time, that encompasses 

approximately 22,000 documents.  And the way we've come up 

with that number is that plaintiffs have interpreted the 

order to cover all documents responsive to RFP 29, which is 

an incredibly broad RFP that encompasses essentially every 

deliberative document from September 2017 until February 22, 

2018. 

Now, if that's what the court is ordering, that's fine.  I 

just want to make sure we understand exactly what the court 

is ordering so we don't have another clarification problem. 

THE COURT:  Well, then I think in December, I told 

you what you had to turn over.  The working groups are data 
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gatherers.  They are researchers.  The conversations between 

them is part of gathering that data.  

I want you to turn over who they are and the 

communications between them, the data that they reviewed and 

did not pass on, in addition to the data that they did.  I 

mean, I'll say it again.  So I don't know why 22,000 is some 

magic number.  What are you trying to tell me there, that 

it's too much?  

MR. SKURNIK:  What I'm trying to do, Your Honor, is 

clarify exactly what documents we're talking about here.  And 

the reason is is that plaintiffs, their interpretation of the 

order encompasses not just the working groups, but a much 

broader universe of deliberative documents, including, for 

instance, documents at the service level from folks who 

weren't even on working groups.  And I guess as far as the 

individuals on the working groups, we've already produced all 

of that to plaintiffs in response to interrogatories.  So 

they know all the individuals on working groups. 

THE COURT:  Plaintiff want to respond?  

MR. SIEGFRIED:  Sure.  I guess so far all we've heard 

that this 22,000 encompasses is we've talked about three 

categories:  The working-group documents that Your Honor just 

ordered them to produce and ordered them to produce back in 

December; the panel documents, which apparently are not 

included in the 22,000; and the post-panel documents.  I 
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guess we don't understand what else there is, what else is 

encompassed in this 22,000. 

MR. SKURNIK:  So plaintiffs told us during the course 

of meeting and conferring that they believed the court's 

order required production of all documents responsive to   

RFP 29. 

THE COURT:  Um-hum. 

MR. SKURNIK:  Now, RFP 29 reads, "All documents or 

communications relating or referring to the February 2018 

Department of Defense report and recommendations on military 

service by transgender persons."  That's much broader than 

simply just working-group documents.  That's essentially all 

documents within the Department of Defense and the military 

services across the 156 custodians from which we collected, 

any of those that we've withheld under the 

deliberative-process privilege during the relevant period.  

THE COURT:  But we spent two hours in December going 

through this.  So we have the working group that I just spoke 

to you about.  It's part of the transcript.  We have the 

documents that concern those who are decisionmakers on the 

panel, including the one non-voting decisionmaker.  And then, 

as we pointed out, we have the documents that after the 

decision is made, we have the documents that are used to 

draft the final report.  Those are three discrete categories.  

I've told you that the first category, the working group, I 
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don't believe falls under the deliberative privilege.  I 

already made a ruling on those who are the panel members.  

And in my last order, I also included the panel member who 

was non-voting. 

In my December order I also included the post documents, 

which I'm assuming we're going to talk about in just a 

minute.  What about that don't you understand?  

MR. SKURNIK:  So that makes sense to me, Your Honor.  

The issue is the plaintiffs have taken -- have contended that 

the court's order from December requires -- at least Part 1 

of that order, which talked about non-voting members of the 

panel of experts -- that that requires not just working-group 

materials, but all deliberative materials during the relevant 

time period.  

If the court's order is just the working-group materials, 

then we can find a way to identify those materials and that 

can be the scope of the order.  But I just want to make sure 

we know exactly what the court is ordering so we don't have 

to -- so that there's no further confusion between the 

parties about what the order requires, precisely. 

THE COURT:  All right.  Do we have an understanding?  

MR. HEINZ:  The problem is, Mr. Siegfried just asked, 

what else is there besides those three categories of 

documents within the 22,000?  What else is there that you're 

withholding that you believe is not encompassed by her order 
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but is responsive to RFP 29?  

MR. SKURNIK:  For instance, any custodians from which 

we've collected that have deliberative documents that were 

not members of a working group. 

MR. HEINZ:  So, for instance, someone at the services 

flagging the issue that the data being presented to the 

working group and the panel is incorrect.  We'd want to know 

that.  That's very relevant information.  

MR. SKURNIK:  So my question here, Your Honor, is 

what -- is whether the court's order extends to, for 

instance, someone at the services saying -- who is not a 

member of any of the working groups -- saying:  Hey, what if 

we tried Idea X for transgender policy?  And someone else who 

is not a member of a working group responding:  No, I don't 

think that's a great idea.  And then that never makes it up 

further, never makes it to a working group or a panel, 

whether the court's order encompasses everything; which is 

broader than just working groups. 

MR. SIEGFRIED:  So, Your Honor, our position first of 

all is, yes, that is responsive and should be produced.  And 

I think the Ninth Circuit addressed this when they placed the 

burden on the defendants to say, when you're doing the 

analysis, when the court is doing the analysis for 

deliberative-process privilege, if the defendants believe the 

analysis should be more granular, they have the burden to 
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explain why.  And, frankly, I don't understand what these 

documents are or why the analysis would be meaningfully 

different. 

THE COURT:  Okay.  Well, we're running into a problem 

that honestly the government, further down in its joint 

status report, they make the complaint that the plaintiffs 

have not brought a motion to compel.  And, therefore, certain 

requests are not ripe.  I don't know what you think this 

whole privilege is about.  I mean, we are here to sort out 

discovery over a motion to produce.  So there is a motion to 

compel.  And each side wrote for me in a way that I didn't 

think was helpful for me to sort this out.  So I said, this 

is the path that we're going to take.  

And so I've methodically looked at each request.  The 

government complained that this was too much, they couldn't 

respond.  I say, fine, we're going to do five at a time.  For 

you to come back and tell me that there's no motion to compel 

on the table and therefore it's not ripe, makes absolutely no 

sense to me.  

The other thing I would say is that under the civil rules, 

a motion to compel is not necessary.  It is a motion to 

protect.  If you've got documents out there that you believe 

are responsive but you're still withholding, you have the 

burden of bringing on the motion to protect.  They don't have 

to move to compel.  So among these thousands of documents, if 
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you think that there is something out there that is 

responsive to this RFP, you've got to put it in a log and 

you've got to defend why it is that the deliberative 

privilege still applies.  It's not the other way around.  You 

have the documents.  You can see what's there.  They can't.  

And when you throw out ideas that maybe the services are 

offering up and saying this is the wrong data, of course 

that's responsive.  If you think it's deliberative, you have 

to apply the privilege.  

So, let's go back and talk again.  I'm going to issue an 

order that covers -- we've covered now the first two 

categories, we're going to get to the third.  If you think 

there's something else out there, because the order says you 

have to respond, it's your obligation to identify what it is, 

it's not theirs.  Okay?  

MR. SKURNIK:  Your Honor, just to be clear.  We have 

done so.  Every single document that is responsive that we've 

withheld is listed on a privilege log.  So plaintiffs know 

about every single document. 

THE COURT:  Okay.  Well, we've got some problems with 

the privilege logs, because they're telling me you've got a 

whole lot of people on those logs that they can't tell 

whether they give you cover or not, because they don't know 

who they are.  But let's stop and work through the next 

portion.  And that is post-decision, the write-up portion.  
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Everybody with me with that definition?  

MR. SIEGFRIED:  Yes, Your Honor.   

MR. SKURNIK:  Your Honor, could I just ask one last 

question about the previous category that we just discussed?  

THE COURT:  Um-hum. 

MR. SKURNIK:  So the defendants, in our motion, have 

requested a stay of the court's order while the Solicitor 

General considers whether to seek relief in the Court of 

Appeals.  So we'd just like to request that stay. 

THE COURT:  You're not going to get a stay.  But you 

can certainly -- we have other clawback provisions that if 

something gets turned over that has to be clawed back, we'll 

claw it back, if the Ninth Circuit says that's what we're 

going to do.  But we're not going to wait for the Solicitor 

General on every single ruling that I make. 

It seems to me we ought to get through this whole thing 

and then you decide if you want to take the package up.  But 

I consider it a real tactic of delay that every time I hold 

one of these hearings, that's the threat.  We're going to go 

to the Ninth Circuit.  It's delay, delay, delay.  We've been 

at this for years now.  And I'm giving you every opportunity 

to tell me what you don't understand.  

If you disagree with it, there may be a time for you to 

take it up.  But in the middle of an ongoing hearing over 

what you have to produce, I don't think is the right time.  
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Let me finish it.  Okay?  If you don't like it, you have a 

perfect right to do whatever procedural maneuver you wish.  

But this is an ongoing process.  Okay?  

So, let's go forward and talk about the post-decisional 

documents.  Plaintiff, tell me what are you not getting and 

what do you think you deserve?  

MR. SIEGFRIED:  Well, Your Honor, we haven't gotten 

anything.  And I think we talked about this, and I think Your 

Honor analyzed it, in the December 18th order.  All of the 

post-decisional information, the drafts, the communications, 

post-panel, we think -- we've overcome the privilege for all 

the reasons Your Honor analyzed.  And the defendants' 

response I think at this point is:  Well, we're going to 

respond to an interrogatory and amend and give you names of 

people who reviewed, I think reviewed or commented on drafts; 

is that right?  

MR. SKURNIK:  Everyone who was involved in drafting 

the reports, who edited it, had any comments, everyone 

involved in the drafting process. 

MR. SIEGFRIED:  Our problem with that, Your Honor, is 

we're actually just looking for the communications.  So we 

know, for example, that there were folks at the Department of 

Defense who were out soliciting or having communications with 

folks who we don't have any reason to believe actually 

reviewed or commented on a draft.  But those communications 
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that then fed into whatever happened in the report are 

equally relevant, whether or not they commented on the draft. 

So I don't know that this interrogatory response changes 

anything, although we're happy to have that information. 

MR. SKURNIK:  So, Your Honor, the plaintiffs' theory 

this whole time for why they have a need for drafts of the 

report and recommendation and communications about those 

drafts, has been that there's some untoward involvement by 

outside third parties. 

Now, by providing plaintiffs with the names of everyone 

who is involved in the drafting process, and if someone from 

a third party was communicating with folks at the Department 

of Defense and that's reflected in any communications, we'll 

include those names as well, the names of everybody.  

But we're facing another situation where the Doe court in 

D.C., Judge Kollar-Kotelly, ordered that defendants in that 

case did not have to produce these drafts. 

THE COURT:  For now.  Her order -- you represented it 

as a final order.  And I read it as she said "for now" and 

you can come back.  She wasn't satisfied with the arguments 

that were made.  She hasn't issued a written opinion, as I 

understand it. 

MR. SKURNIK:  That is correct, Your Honor, this was 

just during a teleconference call.  However, what we've 

presented to the plaintiffs is we've asked for a stay.  And 
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in the meantime, what we would do is provide plaintiffs with 

this information of everyone involved in the drafting process 

and that would allow them to test their theory that there was 

untoward outside involvement.  And it would do so in a way 

that reconciles the positions of where we are in Doe and 

where we are in this court, and also without sort of undue 

intrusion into executive branch decisionmaking. 

THE COURT:  Well, Mr. Carmichael told me that this 

was simply drafting, that that was one of the arguments he 

made.  And so if it's simply drafting and editing, that 

wouldn't be deliberative process.  And so the privilege 

wouldn't apply, from what Mr. Carmichael told me the last 

time.  

Now, you only want to give them the names.  That means 

they've got to contact each of those people, find out what 

they said, get the custodians, get their data of any e-mails 

that they might have sent -- and interrupt me if I'm wrong 

with what you'd have to do -- and that's needless if you're 

sitting on top of that information.  

So in December, I told you that you had to turn it over.  

I asked -- we put out an order.  That part of the order I 

think is very clear.  And you don't do anything.  You don't 

move on it.  You let the time go by.  You don't produce.  

That's not acceptable. 

If you have a motion for reconsideration, I'm telling you 
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you have to speak up promptly.  That's what the rules 

provide.  You don't wait until something else, quote, 

something may happen and another judge issues not an order 

but a comment that, as I understood it, that she is not ready 

to order it at this point.  She wasn't satisfied with the 

arguments that were made.  And, quite frankly, the arguments 

are not the same as the ones that were made here.  

So you're late.  Turn it over.  Okay?  

Plaintiff, does that satisfy you?  

MR. HEINZ:  Yes, Your Honor. 

THE COURT:  Okay.  Now, I will issue an order in the 

next couple of days.  This is what is going to happen.  If 

the plaintiffs are satisfied with the order, fine, you can 

simply file a -- you know -- we agree.  If you believe that 

there is something else that needs to be put in the record to 

defend whatever position you believe you need to take, you've 

already heard the threat of going to the Ninth Circuit, then 

you build your record.  

I will look at it to see if it changes the amended order 

that I put out.  In the meantime, I am not going to slow this 

process down for some solicitor somewhere to make a decision, 

I don't know when.  One of the things that we did when we 

first set the trial date is this is a very important case for 

many, many people.  So to keep slowing it down every time 

doesn't do the public any good.  
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So that's why I say when we get done, if you want to go to 

the solicitor and have him make a decision, fine.  But you 

haven't given me any criteria to know when that decision 

would be made.  Is it two days?  Two weeks?  Two years?  

We're not going to wait for that. 

MR. SKURNIK:  So, Your Honor, it would not be two 

years.  It would probably closer to around two weeks.  But as 

I understand the court's order, I just want to make sure I 

understand correctly that our motion for stay is being denied 

on the drafts?  

THE COURT:  The motion for the stay is being denied.  

Now, if it turns out that that material should not have 

been turned over, we can claw it back and the plaintiffs will 

be in the position that this is for the attorneys to work 

with at this time, it's not to be passed on or published.  

Everybody understand that?  

MR. SIEGFRIED:  Understood, Your Honor.  

MR. HEINZ:  (Nods head.) 

THE COURT:  Okay.  So that's the way we'll keep 

moving forward to get this material.  I understand between 

December 10th and today, you've been putting this material 

together, because you were under an order to do so.  So it 

shouldn't take you very long to produce it, because you 

haven't had a stay.  So I'm telling you that this material 

has to be turned over in a week.  

Case 2:17-cv-01297-MJP   Document 581-17   Filed 08/31/20   Page 16 of 22



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Debbie Zurn - RMR, CRR - Federal  Reporter - 700 Stewart St. - Suite 17205 - Seattle WA  98101 - (206) 370-8504

February 6, 2020 - 25

MR. SKURNIK:  Yes, Your Honor. 

THE COURT:  A week from when my amended order comes 

out, okay?  So that gives you a little more time. 

MR. SKURNIK:  Your Honor, I'd ask that that week 

deadline apply to just the drafts and communications about 

the drafts.  As to the first part of the order that we 

discussed earlier, working groups and documents that are 

referring or relating to the report and recommendation, 

that's a much larger universe of documents.  And so 

defendants would need certainly much more than a week in 

order to produce that material. 

THE COURT:  I don't understand that, because you 

should have already been gathering that along the way.  And 

you told me at the beginning, or Mr. Carmichael told me at 

the beginning, that they had analyzed all this data and put 

it in categories.  It can't possibly be that difficult to 

call up those various categories if you have organized it 

appropriately. 

MR. SKURNIK:  Your Honor, as we stated in the 

declaration of Mr. Easton, this is approximately 22,000 

documents that we withheld on the basis of the 

deliberative-process privilege that are at issue here.  And 

in order to produce those documents, the Department of 

Defense and military services would have to re-review those 

documents to ensure that there is not either personally 
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to me and say, "I don't understand."  You need to act on it 

promptly if there's a problem. 

MR. SKURNIK:  Yes, Your Honor. 

THE COURT:  Okay.  All right.  

Now, next issue:  Scheduling.  What I get from this is 

that nobody thinks we're going to meet our June trial date. 

MR. HEINZ:  We think that's aggressive, Your Honor.  

Right now, as you saw in the joint status report, we're only 

asking for an extension from the current closure, which 

occurs in two weeks, until the end of April.  But we're still 

waiting for information.  

That being said, three weeks ago, we sent the government a 

list of kind of our first 11 witnesses that we'd like to 

depose.  And we asked for specific dates for two of those, 

either at the end of this month or the beginning of March.  

But it does depend on kind of when we get all of these 

documents that we've been discussing. 

MR. SKURNIK:  Just to be clear, Your Honor, they 

asked for those dates for those two witnesses just this past 

Friday. 

THE COURT:  Well, I think in December I said, get 

your dates reserved now.  And apparently you waited on that. 

MR. HEINZ:  Well, no.  We sent the government -- I 

personally sent the e-mail three weeks ago saying:  These are 

the people we want to depose.  Didn't hear anything back.  
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No, "We're going to try to find dates.  Here are the dates 

they're available."  Nothing. 

So then on Friday, I e-mailed and said:  Okay, let's get 

-- in this timeframe we want these two witnesses to begin.  

So we can quibble over that, but we've asked for two 

specific dates, given the list of 11 people that we initially 

want to depose -- I believe there will be more people -- but 

those 11.  And we're going to move forward with those 

depositions, those two. 

MR. SKURNIK:  Your Honor, just to be clear about 

this, plaintiff sent us an e-mail with a list of 13 

individuals.  And they said something along the lines of, we 

won't be able to figure out dates or we'll have to work on 

dates once more documents are produced.  So I don't think 

they necessarily have been following what the court ordered 

or discussed at least at the last hearing. 

THE COURT:  All right.  Well, guess what?  You're all 

here today and you don't need me to set your schedules for 

you.  Why don't you take the time to do that while you're 

here. 

Honestly, I don't know why you're not talking to each 

other.  I see these letters going back and forth, but you're 

often missing each other in the night. 

MR. SIEGFRIED:  Your Honor, could I ask for one piece 

of guidance that I think would help us get through the 
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deposition issue, which is, we suspect based on prior 

experience with the few depositions that have been taken, 

that there will be a lot of objections on 

deliberative-process privilege grounds during these 

depositions.  

Then furthermore, we have this issue of documents should 

or will be coming in the future.  So, I guess we sort of seek 

Your Honor's guidance.  We're happy to take all of these 

depositions now, sort of with the caveat that we imagine the 

government wouldn't want to put them up twice, but we'd have 

to keep the deposition open or reopen the deposition, pending 

the documents we get.  And, furthermore, how to handle 

deliberative-process objections as they come up. 

THE COURT:  Well, there are very few things that can 

stop the answer from being given.  And what I would suggest 

is if there is an objection based upon deliberative process, 

the objection is made, then the question is answered, and you 

seal the deposition.  And if we have to, we will go over 

line-by-line as to what comes in and what doesn't in terms of 

public testimony. 

But otherwise, you're going to have to keep -- we're going 

to have to keep going back and re-deposing people in order to 

do it.  So I guess my order is, the question gets answered, 

the deposition is sealed, and then we sort it out.  

Now, you all need to remember that I'm the factfinder 
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here.  So when you make objections, you've got to tell me 

what the objection is, in order for me to forget it.  So 

you're in a dilemma there. 

Talking about scheduling.  Originally this was set for a 

two-day bench trial.  That doesn't seem to be the way it is 

shaping up here.  And maybe I should go back and comment.  

The government originally told me there was only one document 

that they were going to put in.  I saw in the joint status 

report that they seem to think that that position has 

changed.  

But that's what they entered into this whole dialogue, 

they said one 44-page order and that was going to be it.  So 

it was going to be a pretty simple case when we started.  

It's not shaping up that way.  

So I think one of the things you need to talk about is 

just how much of my time do you need?  And we should start 

talking about whether you're going to bring witnesses.  Are 

you going to offer up depositions?  And how it is that you 

want to teach me what it is I need to know to be the 

factfinder here. 

MR. SIEGFRIED:  Your Honor, I have a quick question.  

In this court for bench trials, is direct testimony live if 

they're live witnesses, or only cross examination?  

THE COURT:  If you want to bring them live, I'll 

listen to them live for both direct and cross examination.  
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This is my philosophy:  I am the pupil.  You are the 

teachers.  You have to put in front of me what it is that I 

need to learn in order to render a good decision for you. 

If that is live, then it will be live.  If it is written, 

it will be written.  Just like teachers do lectures or 

homework assignments.  I'm willing to work at whatever plan 

you come up with.  But you need to think about how you're 

going to present the material. 

One thing, however, that drives me crazy is, don't expect 

me to sit and listen to a talking head.  I can read about 

five times faster than somebody can talk.  So it's painful to 

sit and watch that talking head speak to me.  If it's 

question and answer, pull the camera back and show me the 

questioner, if that's the way you need to do it.  

The other thing we can do is we have the capacity to beam 

the witnesses in here.  So you don't have to physically bring 

the person in.  We can watch them and do the examination -- I 

can't remember what it's called, and I hesitate to say 

Facebook-style.  That's not what I mean.  All that person 

needs to be is in another federal courthouse.  So we have the 

capacity to make those presentations. 

But if you're going to take a chunk of time, I need to 

know where to put you.  And if we don't hit June, the next 

time we're going to do it is October.  So I'd like to have 

both sides sit down and come up with what's realistic. 
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PERSONNEL ANO 
READINESS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

ACTION MEMO 

TO: SECRETARY OF DEFENSE 

THROUGH: DEPUTY SECRETARY OF DEFENSE 
VICE CHAIRMAN OF THE JOINT CHIEFS OF STAFF 

JAN 1 1 t018 

,, i/,.L-1-~, le/ ...LP~ 
FROM: Robert Wilkie, Under Secretary of Defense for Personnel and Readiness 

SUBJECT: Recommendations by the Transgender Review Panel of Experts 

• On September 14, 2017, you directed the establishment of a Panel of Experts to review and 
recommend changes to Department of Defense policies regarding the service of transgender 
individuals (Tab A), in accordance with direction from the President on August 25, 2017 
(Tab B). 

• The Panel, which I chaired, comprised the officials performing the duties of the Under 
Secretaries of the Military Departments, the Uniformed Services' Vice Chiefs, and Senior 
Enlisted Advisors. 

• You directed the Panel to conduct its review and render recommendations consistent with 
military readiness, lethality, deployability, budgetary constraints, and applicable law. 

• The Panel was informed by testimony from commanders with transgender troops, currently­
serving transgender Service members, military physicians, and other health experts. 

• The Panel considered available DoD data and information on currently-serving transgender 
personnel and relevant external research and studies. 

• Based on the individual and collective experience leading warfighters and their expertise in 
military operational and institutional effectiveness, the Panel makes the following 
recommendations: 

o Transgender individuals should be allowed to enter the military in their biological sex, 
subject to meeting all applicable accession standards. A diagnosis of gender dysphoria is 
disqualifying for accessions unless medical documentation establishes stability in his/her 
biological sex for no less than 36 consecutive months-as determined by a qualified 
Department of Defense medical provider- at the time of application. [Gender 
Dysphoria: a medical diagnosis involving significant distress or problems functioning 
resulting from a difference between the gender with which an individual identifies and 
the individual' s biological sex] 
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o Transgender Service members should be permitted to serve openly, but only in their 
biological sex and without receiving cross-sex hormone therapy or surgical transition 
support. 

o In order to keep faith with those transgender Service members who receive a diagnosis of 
gender dysphoria from a qualified military medical provider prior to the implementation 
of a revised DoD policy in 2018, they should be authorized all medically necessary and 
appropriate care and treatment, including cross-sex hormone therapy and medically 
necessary surgery. Such care and treatment should be authorized and provided at 
government expense even if it is determined to be necessary and appropriate only after 
the implementation of a revised policy in 2018. 

o Transgender Service members should be subject to the same retention standards 
applicable to all other Service members. 

• To ensure consistent application of the policies, procedures, and guidance currently in effect 
with regard to the accession' and in-service transition2 of transgender individuals, I intend to 
issue a memorandum clarifying existing guidance regarding privacy concerns that may arise. 

RECOMMENDATION: As discussed, based on your review of these recommendations, and 
other information and input you elect to consider, we will develop a writing by which you would 
advise the President of your conclusions and recommendations in this matter. 

COORDINATION: TAB C 

Attachments: 
As stated 

1 As required by court order. 
2 As authorized by Do DI 1300.28, In-Sen,ice, Transition for Transgender Service members, dated July 1, 2016. 
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