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 August 31, 2020 

Via ECF 

The Hon. Molly C. Dwyer, Clerk of Court, 
 The United States Court of Appeals for the Ninth Circuit, 
  The James R. Browning Courthouse 
   95 7th Street, 
    San Francisco, CA 94103. 

Re: E.J.D.-B., et al. v. U.S. Dep’t of State, et al., No. 19-55517 

Dear Ms. Dwyer: 

I write on behalf of Plaintiffs-Appellees respectfully to refer the Court’s 
attention to Mize-Gregg v. Pompeo, 2020 WL 5059253 (N.D. Ga. Aug. 27, 2020), which 
held, consistent with Ninth and Second Circuit law, that Section 301 of the Immigration 
and Nationality Act (“INA”), 8 U.S.C. § 1401, (“Section 301”) “does not require children 
to share a biological relationship with both citizen parents” to acquire United States 
citizenship at birth.  Mize-Gregg, 2020 WL 5059253, at *17.  This became the seventh 
decision to so hold. 

The plaintiffs in Mize-Gregg—minor S.M.-G., who was born in England 
using assisted reproductive technology, and her U.S. citizen, male parents—challenged the 
denial of S.M.-G.’s applications for a Consular Report of Birth Abroad and U.S. passport, 
arguing that the State Department erroneously required S.M.-G. to demonstrate a biological 
relationship with both of her married parents and treated her as born “out of wedlock.”  Id. 
at *4.  The plaintiffs asserted claims under 8 U.S.C. § 1503(a), the Administrative 
Procedure Act (“APA”), and the Fifth Amendment’s Due Process and Equal Protection 
Clauses. 

Judge Brown granted the Section 1503(a) claim, holding that “[b]ecause the 
Non-Biological Reading is ‘fairly possible,’ and because the Biological Reading would 
raise serious constitutional questions, the Court must adopt” the view that Section 301 does 
not impose a biological relationship requirement.  Id. at *16.  Judge Brown rejected many 
of Defendants-Appellants’ arguments in this appeal, including that the State Department’s 
interpretation of Section 301 is mandated by the history, context, and meaning of the 
statute; “is entitled to deference under Skidmore v. Swift & Co., 323 U.S. 134 (1944)”; and 
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that “‘the traditional understanding of jus sanguinis citizenship’” supports that 
interpretation.  Id. at *15–16.  Judge Brown dismissed as moot the constitutional claims, 
and dismissed the APA claim.  Id. at *17, *18. 

Plaintiffs-Appellees submit that Mize-Gregg further supports their 
assertions that (i) Section 301 does not include a biological relationship requirement 
(ECF No. 20 at 19–23, 23–31, 35–42); (ii) Defendants-Appellants’ reliance on jus 
sanguinis is misplaced (id. at 31–35); and (iii) Defendants-Appellants’ interpretation 
should not be accorded deference (id. at 43–45). 

Respectfully submitted, 

/s/ Theodore Edelman  

Theodore Edelman 

(Enclosure) 

cc: Vinita B. Andrapalliyal, Esq. (via ECF) 
 H. Thomas Byron, III, Esq. (via ECF) 
 Daniel L. Winik, Esq. (via ECF) 
 Counsel for Defendants-Appellants 
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Footnotes

1 The Supreme Court recently held that the relaxed residency requirement provided to citizen mothers in Section 309(c)

violates citizen fathers’ rights to equal protection. See Sessions, 137 S. Ct. at 1701. As a result, if the father is an alien,

the unwed citizen mother must be physically present in the United States for five years as set forth in Section 301(g)

rather than the one year as set forth in Section 309(c). Id.
2 Specifically, the State Department found that S.M.-G.’s only “biological U.S. citizen parent [Gregg] was not physically

present in the United States for five years prior to the child's birth...as required under the provisions of section 301(g)

of [INA].” (Dkt. 7-1.)

3 The “case or controversy” requirement abides the limited role of the courts in a democratic society. Warth v. Seldin, 422

U.S. 490, 498, (1975). “All of the doctrines that cluster about Article III—not only standing but mootness, ripeness, political

question, and the like—relate in part, and in different though overlapping ways, to an idea, which is more than an intuition

but less than a rigorous and explicit theory, about the constitutional and prudential limits to the powers of an unelected,

unrepresentative judiciary in our kind of government.” United States v. Rivera, 613 F.3d 1046, 1050 (11th Cir. 2010).
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4 The Heckler Court upheld standing even though (1) the court could not actually grant spousal benefits to plaintiff if he

prevailed (all it could do was withdraw those benefits from similarly situated women), and (2) the court ultimately denied

plaintiff's claim on the merits (finding no equal protection violation). Heckler, 465 U.S. at 738–39, 744–51.

5 The Court also cited other cases in which “plaintiffs alleged official racial discrimination” but in which “standing was

denied...because the plaintiffs were not personally subject to the challenged discrimination.” Allen, 468 U.S. at 755. In

Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972), for example “the Court held that the plaintiff had no standing to

challenge a club's racially discriminatory membership policies because he had never applied for membership.” Allen, 468

U.S. at 755. Likewise, in O'Shea v. Littleton, 414 U.S. 488 (1974), “the Court held that the plaintiffs had no standing to

challenge racial discrimination in the administration of their city's criminal justice system because they had not alleged

that they had been or would likely be subject to the challenged practices.” Allen, 468 U.S. at 755.

6 Although Gestational Agreement is not binding, the implications of Pavan have been examined by only a handful of

federal courts, none of which are in the Eleventh Circuit. So Gestational Agreement is one of the few aids out there. The

Court also finds it both analogous and persuasive.

7 It would likely exclude same-sex female couples as well since it is not clearly established that two females can share a

biological relationship to the same child. But see Henderson v. Box, 947 F.3d 482, 486–87 (7th Cir. 2020) (suggesting

birth mother of donor egg considered biological parent). Defendants do say a gestational mother counts as a biological

parent under Section 301(c), even if she lacks a genetic relationship to the child. But that is a contorted position that

strains the statutory text at issue here and, even if right, would not change the provision's exclusion of same-sex male

parents. Indeed, it would only amplify the unfair denial of equal treatment to couples like Mize and Gregg.

8 The latter conclusion follows from Defendants’ position that, in Section 301, the word “parents” refers to legal parents.

(See Dkts. 42 at 8–9; 50 at 2, 19–20); see also E.J. D.-B. v. U.S. Dep't of State, Case No. 19-55517, Dkt. 37, at 8 (9th

Cir. Feb. 3, 2020) (noting “the Department's interpretation of [Section 301], under which citizenship turns both on who a

child's legal ‘parents’ are and on whether the child was ‘born...of’ those parents.”).

9 This definition is unchanged in the 1989 version of the Oxford English Dictionary. Oxford English Dictionary (2d ed. 1989)

(“1989 OED”), available at https://oed.com/oed2/00162372.

10 See 1989 OED, available at https://oed.com/oed2/00164865 (same).

11 See 1989 OED, available at https://oed.com/oed2/00162372 (same).

12 See 1989 OED, available at https://oed.com/oed2/00162372 (same).

13 See 1989 OED, available at https://oed.com/oed2/00164865 (same).

14 Indeed, although Defendants briefly make an “ordinary meaning” argument in their opening motion to dismiss brief, they

concede in their reply brief that the argument is not decisive and they omit it altogether from their summary judgment

brief. (See Dkts. 32-1 at 19; 42 at 6; 50; 53 at 4.) Defendants have also conceded, in a recent court filing in another

case, that Section 301 does not “provide[ ] an unambiguous textual answer to the question...whether a child must be

biologically related to his parents in order to acquire citizenship from them.” E.J. D.-B. v. U.S. Dep't of State, Case No.

19-55517, Dkt. 37, at 4–5 (9th Cir. Feb. 3, 2020).

15 See N.L.R.B. v. Amax Coal Co., a Div. of Amax, 453 U.S. 322, 329 (1981) (“Where Congress uses terms that have

accumulated settled meaning under either equity or the common law, a court must infer, unless the statute otherwise

dictates, that Congress means to incorporate the established meaning of these terms.”).

16 The presumption applies even if the married couple are the same sex. See Henderson, 947 F.3d at 487 (“[A] state cannot

presume that a husband is the father of a child born in wedlock, while denying an equivalent presumption to parents in

same-sex marriages.”); Kiviti, 2020 WL 3268221, at *9 (“[C]ourts have extended the presumption that a person is the

legal parent of a child based on marriage to a biological parent at the time of birth to same-sex marriages.”); McLaughlin
v. Jones in & for Cty. of Pima, 401 P.3d 492, 498 (Az. 2017) (“[T]he presumption of paternity...cannot...be restricted to

only opposite-sex couples.”).

17 The argument is not a slam dunk, however, because the Supreme Court has suggested that other INA provisions

(Sections 309(a)(4) and 309(c)) require a biological relationship even though they lack any “blood relationship” language.

See Nguyen v. I.N.S., 533 U.S. 53, 62–64 (2001); Miller, 523 U.S. 433–38 (1998) (Stevens, J.); see also Marguet-Pillado,

560 F.3d at 1083 (finding that “the 1952 version [of Section 309(a) ] still required a biological relationship” even though

it did not do so expressly).

18 Curiously, Section 301 sometimes says born “to” instead of born “of.” See 8 U.S.C. § 1401(b). Courts generally presume

that “differing language” does not convey “the same meaning.” Russello v. United States, 464 U.S. 16, 23 (1983); see
Russell v. Law Enf't Assistance Admin. of U. S., 637 F.2d 354, 356 (5th Cir. 1981). But Plaintiffs and Defendants both claim

that rule does not apply here. (Dkt. 74 at 46–50.) Defendants say each phrase requires a biological relationship; Plaintiffs
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say neither phrase does. (Id.) In the Court's view, “born to” seems less susceptible to a narrow biological meaning than

“born of.” See 1933 OED, Vol. XI, at 86 (defining “to” as “[i]ntroducing the recipient of anything given, or the person or

thing upon whom or which an event acts or operates,” e.g., “[h]aving a Son born to him”); 1989 OED, available at https://

oed.com/oed2/00253634 (same); Webster's at 2657 (defining “to” as “[i]ndicating the recipient affected by action,” e.g.,
“a son born to them”). But, given the parties’ limited submissions on this issue (they only addressed it briefly in response

to a direct question at oral argument), the Court cannot say that the statute's use of both phrases sheds conclusive light

on the meaning of either.

19 See Jaen, 899 F.3d at 190 (“[A] blood relationship is not required to establish parentage for purposes of acquired

citizenship [under Section 301] when the child is born into marriage.”); Solis-Espinoza v. Gonzales, 401 F.3d 1090, 1094

(9th Cir. 2005) (finding that a child who lacked a biological relationship with his only citizen parent was nevertheless

a citizen under Section 301(g)); Scales v. I.N.S., 232 F.3d 1159, 1164 (9th Cir. 2000) (“A straightforward reading of §

1401 indicates...there is no requirement of a blood relationship”); Kiviti, 2020 WL 3268221, at *11 (“[T]he statute is clear

and unambiguous that the phrase ‘born...of parents’ in 8 U.S.C. § 1401(c) does not require a biological relationship with

both parents.”); Sabra as next friend of Baby M v. Pompeo, 2020 WL 1643676, at *20 (D.D.C. Apr. 2, 2020) (“[T]he

plain language of 8 U.S.C. § 1401 does not require proof of a ‘biological relationship’ between the child born abroad to

married U.S. citizen parents”); Dvash-Banks v. Pompeo, 2019 WL 911799, at *7 (C.D. Cal. Feb. 21, 2019) (“Nothing in

Section 301...suggests that in using the words ‘parent’ or ‘born...of parents,’ Congress intended to refer only to biological

or genetic parents”).

20 Defendants cite Colaianni v. I.N.S., 490 F.3d 185, 187 (2d Cir. 2007). But the one-paragraph discussion in that case

is conclusory and unclear. The Second Circuit has since held, without even citing Colaianni, that Section 301 does not

require a biological relationship. See Jaen, 899 F.3d at 190.

21 Defendants’ reliance on jus sanguinis is also in tension with their position that a non-genetic gestational relationship is

sufficient to transmit citizenship.

22 According to the FAM, Defendants’ policy of reading a biological relationship requirement into Section 301 is based in

part on the theory that (1) Section 309 explicitly applies to children “born out of wedlock”; (2) Section 301 is thus limited

to children born in wedlock; and (3) the only parents whose marital status matters for the wedlock determination are the

biological parents. But Defendants never pressed this argument in their papers or at oral argument. Even if they had,

the phrase “born out of wedlock” is not unambiguously limited to children whose biological parents were unmarried at

the time of their birth. See Scales, 232 F.3d at 1164 (a child is not “born out of wedlock” if “he was born to parents who

were married at the time of his birth,” even if he lacks a biological relationship with both parents). In ordinary speech, for

example, one would not say a child born through ART to married parents was “born out of wedlock,” even if the child

shared a genetic relationship with only one parent.

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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