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l\:fay 9, 2018 

Cen l:ralized Case Management Operations 
U.S. Department. of Health and Human Service:; 
200 Indepen dence Avenue, S.\V. 
Room 509F HHH Bldg. 
Washington, D.C. 20201 

Attn: Conscience and Religious Freedom Divis ion 

w wn· 

Re: Complaint for Discrimination in Violation of 42 U.S.C. § 300µ.-7(c)(l) 
(''Church Amendment") 

Cont.act attorney for compla.i:nant: 

Francis J. Manion. Esq. 
Geoffrey R. Sur tees, K:;q. 
American Center for Law and Justice 
6375 New Hope Rd. 
P.O. Box 60 
New Hope, KY 40052 
502-549-7020 
fmanion@aclj.or g 

Person/ Agency I Organization 
committing discrimination: 

The University of Vermont Medical 
Center 
111 Colchester A vcn ue 
Burlington , Vln·mon t 05401 
802-84 7 -0000 

Date and 11at.1.1.r e of discrimiria.tory acts: 

Complaint filed on behalf of-

In 2017, the complainant, RN, was coerced by her employer, 
University of Vermont. ?vfodical Center, Inc. ("UVrvlMC") into participatin g in an 
abortion. ·Ms- a Catholic, bad previously informed her employer tha t she 
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could not participate in suc~edures as a matter of religious elief. Her 
empl~liberately misled - about the nature of the procedure and then, 
afte~ confirmed that she was, in fact, being assigned to an aborti n, refused 
her request that other equally qualified and available personnel take her place. 
Fearing a charge of patient abandonment which c~ing with it loss of 
employment and revocation of her nursing license, - participa ed in the 
procedure under duress. She suffered immediate emotional distress, at empted to 
suppress the event psychologically, and has been haunted by nightmare ·nee. 
In addition, her employer has created a hostile environment targeting and 
other employees who conscientiously object to participating in abortion p 

The coerced-participation event described above appears to have b en related 
to a change in UVMMC policy regarding the hospital's performance o abortions. 
Under the leadership, since 2013, of a hospital board President with d cades-long 
experience in senior leadership of Planned Parenthood facilities in Vermont, 
Portland, Oregon, and New York City, UVMMC reversed a longstan ing policy 
which limited abortions in its facilities to those considered "medically ecessary." 
While the policy appears to have be~ged sub silentio at some oint even 
before 2017, hospital staff, including - and other nurses, were on y formally 
informed of the~ October of 2017. Thus, it is highly possible that other staff 
and, perhaps, lllllllllllllherself, have been deceived into participatin in other 
abortion procedures which were misleadingly labeled as "miscar iages" or 
"medically necessary" but which were, in fact, purely elective abortions. 

In addition, following public controversy which arose after he formal 
disclosure to staff of the hospital's new policy in the Fall of 2017, 1.WMMC, in 
February 2018, adopted a revised "Conflict of Care" policy. (Copy attach d hereto). 
This policy is sharply inconsistent with existing federal conscience laws and 
inappropriately continues to leave the conscience rig~spital emplo ees to the 
virtually unbridled discretion of supervisors who, a~ and others ill attest, 
have a history of demeaning, belittling, and failing to respect th views of 
conscientious objectors. 

The Church Amendment protects the conscience rights of indiv duals and 
entities that object to performing or assisting in the performance of bortion or 
sterilization procedures if doing so would be contrary to the provider' religious 
beliefs or moral convictions, and prohibits discrimination in employm nt of "any 
physician or other health care personnel ... because of his religious belie s or moral 
convictions respecting sterilization procedures or abortions." 42 U.S.C. §300a-7 et 
seq. 

It is clear that (and perhaps others employed a UVMMC) 
has suffered and continues to suffer discrimination and violations of her conscience 
rights under federal law. We urge your office to immediately i itiate an 
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investigation of these charges and order appropriate remedial and correc · ve actions 
as soon as possible. 

Our investigation has disclosed identities and contact info mation of 
individuals in addition to our client who have information pertinent tot is matter. 
That information, to the extent said individuals have already spoken pu licly about 
it or authorize us to disclose it, will be provided upon request. 

Date: May 9, 2018 

Respectfully submitted, 

Francis J. Manion 
Senior Counsel 
American Center for Law & Justic 

3 



HHS Conscience Rule-000544617

Case 1:19-cv-04676-PAE   Document 224-11   Filed 09/19/19   Page 7 of 13

JA 2605

r 



HHS Conscience Rule-000544618

Case 1:19-cv-04676-PAE   Document 224-11   Filed 09/19/19   Page 8 of 13

JA 2606

Documents Status: Approved 

IDENT HR-F-09 
Type of Document Policv 
Aoolicability Type Coroorate 
Title of Owner Dir Human Resources 
Title of Aooroving Official VP Human Resources 
Date Effective 2/5/2018 
Date ofNext Review 2/5/2021 

TITLE: Conflict of Care: Staff Conscientious Objection 

- -----THE---t-----

University of -V- rmont 
MEDICAL C NTER 

PURPOSE: UVM Medical Center respects workforce diversity and the cultural values, ethics and religious beliefs of our 
staff. In situations where a conflict may exist between the employee's cultural values, ethics, and religious eliefs and their 
participation in any aspect of patient care, UVMMC supports a process by which an employee may request o be excused 
from performing specific duties. 

Patients and their families' perspectives and choices are valued and honored in all phases of care. Accordin ly, all patients 
are entitled to comprehensive, quality care, without regard to their diagnosis, race, color, sex, sexual orient ion, gender 
identity or expression, ancestry, place of birth, HIV status, national origin, religion, marital status, age, Jang age, 
socioeconomic status, physical or mental disability, protected veteran status. 

UVMMC encourages open dialogue between the employee and their leader. 

POLICY STATEMENT: Employees may request to be excused from participating in a type of care/treatm nt in situations 
where that care/treatment conflicts with the employee's cultural values, ethics, or religious beliefs. Procedu es/treatments 
which may present conflict may include but are not limited to the following: 

• 
• 
• 

Blood and blood component administration 
Elective termination of pregnancy 
Initiation and cessation of life support 
DNR/Life support issues for critically ill/terminally ill populations 
Assisting with the harvesting of human organs 
Sterilization procedures 
Reproductive technologies 

Alternative staffing arrangements will be considered, and if appropriate, arranged. At no time will staff be llowed to act in a 
manner that negatively impacts the patient's care or treatment. 

PROCEDURE: 

I. When the need to provide care or treatment of a patient is in conflict with an employee's cultural v lues, ethics or 
religious beliefs, the employee may request to be reassigned to other duties and not participate in t e specific type of 
care or treatment. In the event a conflict of care arises, care of the patient will be maintained until temate staffing 
arrangements can be provided. 

II. UVMMC supports open dialogue between the employee and their leader when a conflict exists for e employee. 
We recognize that not all conflicts can be predicted. When possible we encourage employees to pr actively raise 
concerns about potential conflicts in order to minimize impact to patient care. 

Ill. During the hiring process, the hiring manager shall discuss the typical scope of practice and servic within the 
department in which the candidate has applied to work. Employees are expected to perform all the uties of their 
positions as set forth in their job descriptions, given to them at the time of hire or whenever revised 

IV. All new employees are informed about this Conflict of Care policy during new employee orientatio 

Printed on: 4/12/2018 11:00 AM By: 
DISCLAIMER: Only the on line policy is considered official. Please compare with on-line document for accuracy. 
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V. The direct Supervisor/designee shall be responsible for administering and monitoring a process to ccommodate an 
employee's cultural values, ethics, and religious beliefs regarding treatment of patients. 

a) An employee who desires to be reassigned from a specific type of care or treatment shall ubmit the request 
in writing to the Supervisor/designee. Written request may be received on the form provi ed in this policy 
OR via an email addressed to the Supervisor/designee containing the details as requeste utlined on the 
form. 

b) The written request will be acknowledged by the Supervisor/designee and maintained in e appropriate 
unit resource binder for scheduling purposes within the unit. The Supervisor/designee wi assign staff as 
necessary for appropriate patient coverage. The written request will be placed in the emp oyee's electronic 
personnel file by the Supervisor/designee. 

c) Any conflict which may occur in an emergent situation for which staff may not have pre iously submitted a 
written request, may be brought to the Supervisor/designee. Alternative coverage may b sought at the 
discretion of the Supervisor/designee. The written request shall be submitted by the emp oyee directly 
following the event and the request will be placed in the employee's electronic personnel file by the 
Supervisor/designee. 

d) Any employee who is excused from an aspect of care will be re-assigned to other respon ibilities. 

e) In any scenario where circumstances prevent arrangements for alternate coverage, the sta member will be 
expected to provide the assigned care to ensure patient care is not negatively impacted. 

f) Refusal to perform assigned job functions will be addressed in accordance with establish d corrective 
action procedures by the supervisor, in consultation with leadership and/or Human Reso ces. 

VI. All employees have access to the Ethics Consultation through UVMMC's Director of Clinical Et cs and can 
request input on ethical issues by contacting Provider Access Services (847-2700), ask who the et ics consultant on 
call is and should then contact that consultant by phone or in person. 

VII. An employee experiencing ongoing conflict of care issues should seek a transfer to a department r position where 
conflict of care issues are less likely to occur. 

MONITORING PLAN: NIA 

DEFINITIONS: N/A 

RELATED POLICIES: Code of Conduct BIN; Clinical Ethics Consultations ETH 15; Compliance & Pr vacy Plan B31 

REFERENCES: 2017, Hospital Accreditation Standards, The Joint Commission LO.04.02 

REVIEWERS: 

OWNER: , Dir Human Resources 

APPROVING OFFICIAL: Human Resources 

~;~~f1~~~~~~:: ~~~~I~~ pol?/y: is considered official. Please compare with on-line document for accuracy. 
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Conflict of Care Disclosure Form 

To be completed by the employee making the request: Make a copy of this form for your records 
and then give this form to your leader. 

Your Name: ___________________________ (Please Prin) 

Your Signature: ____ _________________ Date: _______ _ 

Please identify the clinical circumstances where you experience personal conflict. Please provide specific ~etails 
regarding which procedure/treatment you are requesting to be excused from. 

Please briefly provide your reasons for requesting removal from the patient's care team. 

Received by: _ _ ________________ (Please Print) 

Leader Silmature Date Received 

Printed on: 4/12/2018 11 :00 AM By: 
DISCLAIMER: Only the online policy is considered official. Please compare with on-line document for accuracy. 
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Arnerican Center 
for Law· & Justice 

CemrdLwd Ca~w Nhrnagemcnt Oprratk,,l5 
U.S. Depanmer:t <Jf Health and H1.1man Strvices 
100 lndc pend,mc (.' /\.venue. S. \-\.'. 
R<Jom 509F HHB Bldg. 
Wai<htnlblOTI, 1).C. 1010! 

R.ti: Ctimphi.int for Discriminatkm. in V iob tifm of 42 0.S.C 300a-7{c){1) (''Chu1·ch 
Amtndmene·) 

(.\mtael r.morneyfi>r comphdnwrt: 

i'\l'lltH(!m Ctl'11Ci' c,r Law and foslice 
6375 Nt\V l:fope Rd, 
T-'.O, Bex 60 

l\:r:;on/Agent')-/Or,w .. mfamio;t i::ommiftir;g 
di:rcrimiruukm. 

bldl:.Hw Un.ivc,sity South Be.Jd 
School !".![Nursing 
170(} Mij:J1,W/l'lkJ A•dL 
Somh f:knd, rN 46615 
{574) :~20-4i72 

fo Ja.rnmr>' 2017, complainant ,~ppiicd h)r ,; foH-tinw faculty posi.tinn 
\Vith bdfa.rm Un.iw,rsi1y So,.ll.h .Bend \. -i) t1clch a (;Otirse on Mt!temal Chil<l Nursing_ 
\Vhlch she h.ctd d .rc1.1dy ht:e.n lth(',htng m lUSB <L\l im ~dj1mct ~iKWl..1y ;Jfte-r sht~ l:K'!;WU 'IXOrk.itig. tit 
JUSH <m /.\ugu1:,i 1, 201 <:i, ,~o,n-plai!l<1nt pt1blhJ1td la htkrnet artide <mtitl~<l "H.:Jw u F<mn(:dy 
Pn.i-Chokc N'tin;Jng fa,,tnii.:.tor Disi::.;.is:~<:i::-; Abnrtimi with h~, S1ude1u:~:,, Available at: 
ht:pJ/th~lurchhlog,,-ictf '!p,,"'99~5 {Augtfat 12, 20 i G). 
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Compl.ainant 
t .IU .t \: ' ' • 

it ... . 

' 

•· terviewed for the full-time p<>sition on 
Ity members of the RJSB Nursing Sch 

January 31, 201? h~ 
omew,_ 
bich indicated 

It t fl! 1· t 

t Dean of ~ked questions o 
familiar wi~ cle. 

.,·. _>. \)n • · · ·. members of the search/interview committee believed tha-
was as~n- __ . -ut her views_ on abo~o~ and int~pte~~~ 
effect -0f that, ·on a m ther--baby urut, abortion 1s not an 1ssue- td not cotreCt or 
clarify ~tshe was n asking about abortion. 

On or about F bruary 20, 2017,.iitamed that she was not hired for the position, 
purportedly due to a •tack of teaching expenence."- as 19 ye.ars of relevant teaching 
experience (along wi her Doctorate of Nursing Practice}. The individual who was hired in her 
s~d has less than 3 y ars teaching experience. 

Further 
recommendation of 
to normal procedure. 
practice nurse by Pl 

has Jeame that the decision not to hire her was made by IUSB on the 
alone, i.e .• witho~ e-0mmittee, contrary 

addition to her duties at IUSB-s employed as an advance 
ed Parenthood. See Attached. 

It . • f . ,t . Kt t cates that comp!ainant wa.s denied the position for which she applied 
and/or IUSB ts perceptions regarding her moral convictions and/or 

mg abortion as set forth in her widely circulated internet article. 
due to 
religious • • I 

The Church endment prohibits discrimination in employment of •~any physician or 
other health. care pcrs I . . . because of his religious ooliefs or m-0131 convictions respecting 
sterilization proced or abortions." 42 U.S.C. § 300a~ 7( c )(I). On information and belief, 
lUSB is an entity c ered by the Church Amendment, and the circumstances surrounding 
IUSB 's decision not t • hire Isabell point to a violation of that statute. 

Date: August 4~ 2017 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 

YOUR FIRST NAME 

1l1omas J\lore Society 

YOUR LAST NAME 

NIA 

HOME PHONE (Please include area code) WORK PHONE (Please include area code) 

( ) 

STREET ADDRESS 

19 South LaSalle Street, Suite 603 

STATE 

IL 

ZIP 

60603 

Are you filing this complaint for someo ne else? 0 Yes O No 

CITY 

Chicago 

If Yes, whose civil rights do you believe were violated? 
FIRST NAME LAST NAME 

; Hope Life Center; and others similarly situated 

I believe that I have been (or someone else has been) d iscriminated against on the basis of: 

O Race I Color / National Origin O Age IR] Religion D Sex 

O Disability ~ Other (specify): Abortion ,u1d First Amendment 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

Stale of Illinois 

STREET ADDRESS 

Gov. Bruce Rauner. OJ1ice of" the Governor. 207 State House 

STATE 

IL 

ZIP 

62.076 

CITY 

Springfield 

PHONE (Please include area code) 

(1-1 X217l 782-0244 

hen do you believe that the civi l rights discrimination occurred? 
1ST DATE(S) 

Starting January I.2017 

Form Approved: 0MB No. 0945-0002 
Exp;ration Date: 04/30/2019 

Describe briefly what happened. How and why do you believe that you have been (or someone else has been) discriminated 
against? Please be as specific as possible. (Attach additional pages as needed) 

Please sec explanatory letter accompanying this complaint fom1. 

Please sign and date this complaint You do not need to sign If submitting this form by email because submission by email represents your signature. 

SIGNATURE DA TE (mmlddlyyyy) 

1-04-2018 

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your 
complaint. We collect this information under authority of Section 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, 
Section 504 of the Rehabilitation Act of 1973 and other civil rights statutes. We w ill use the information you provide to determine if we have 
jurisdiction and, if so, how we will process your complaint. Information submitted on t his form is treated confidentially and is protected under 
the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it is necessary for 
investigation of possible discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside 
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is 
illegal for a recipient of Federal financia l assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for 
filing this complaint or for taking any other action to enforce your rights under Federal civil rights laws. You are not required to use t his form 
You also may write a letter or submit a complaint electronically with the same information. To submit an electronic complaint, go to OCR's 
web site at: 
Jt,'WW.b.bs._9-0\lLocr/c iviJ_right_s_Lco_m_pla.iotsl i o._de_~._btml. To mail a complaint, please see page 2 of this form for the mailing address. 
HHS-700/11115) (FRONT) 
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The remaining information on this form is optional. Failure to answer these voluntary 
questions will not affect OCR's decision to process your complaint. 

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply) 
D Braille D Large Print D Cassette tape D Computer diskette D Electronic mail D TDD 

O Sign language inte rpreter (specify language): _________________ _ 

O Foreign language interpreter (specify language): D Other: 

If we cannot reach you directly, is there someone we can contact to help us reach you? 

( ) 

19 Soutl1 LaSall~ Street 

IL 

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed) 
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S) 

Hope Life Center is a plaintiff in Abigail Women's Center. et. al, v. Rauner, ct al .. in Urn Circuit Coun of the 7tl1 Judicial Dis tricl. Sangamon County. Chancery Division 

DATE(S) FILE 

February 9, 2017 

AS NUMB R(S) (If known) 

CASE NO. 2017CH000066 (consolidated withC/\SE NO. 2017CH000052) 

To help us better serve the public, please provide the following information for the person you believe was discriminated against 
(you or the person on whose behalf you are filing). 
ETHNICITY (select one) RACE (select one or more) 

O Hispanic or Latino D American Indian or Alaska Native OAsian 

OWhite 

D Native Hawaiian or Other Pacific Islander 

O Not Hispanic or Latino D Black or African American D Other (specify): _________ _ 

PRIMARY LANGUAGE SPOKEN (if other then English) 

How did you learn about the Office for Civil Rights? 
~ HHS Website/Internet Search D Family/Friend/Associate D Religious/Community Org D Lawyer/Legal Org D Phone Directory D Employer 

O Fed/State/Local Gov D Healthcare Provider/Health Plan D Conference/OCR Brochure D Other (specify): 

To submit a complaint, please type or print, sign, and re urn completed complain form package (including consent form to the 
OCR Headquarters address below. 

Burden Statement 

U.S. Department of Health and Human Services 
Office for Civil Rights 

Centralized Case Management Operations 
200 Independence Ave., S.W. 

Suite 515F, HHH Building 
Washington, D.C. 20201 

Customer Response Center: (800) 368-1019 
Fax: (202) 619-3818 
TDD: (800) 537 -7697 

Email: ocrmail@hhs.gov 

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for 
reviewing instructions, gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden 
estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of 
Information Resources Management, 200 Independence Ave. S.W., Room 531 H, Washington, 0 .C. 20201. Please do not mail complaint form to this address. 
HHS-700 11115) (BACK) 
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COMPLAINANT CONSENT FORM 

The Department of Health and Human Services ' (HHS) Office for Civil Rights (OCR) 
has the authority to collect and receive material and information about you, including 
personnel and medical records, which are relevant to its investigation of your complaint. 

To investigate your complaint, OCR may need to reveal your identity or identifying 
information about you to persons at the entity or agency under investigation or to other 
persons, agencies, or entities. 

The Privacy Act of 1974 protects certain federal records that contain personaJly identifiable 
infonnation about you and, with your consent, allows OCR to use your name or other 
personal information, if necessary, to investigate your complaint. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

Additionally, OCR may disclose information, including medical records and other personal 
infonnation, which it has gathered during the course of its investigation in order to comply 
with a request under the Freedom oflnformation Act (FOIA) and may refer your complaint 
to another appropriate agency. 

Under FOIA, OCR may be required to release information regarding the investigation of 
your complaint; however, we will make every effort, as permitted by law, to protect 
information that identifies individuals or that, if released, could constitute a clearly 
unwarranted invasion of personal privacy. 

Please read and review the documents entitled, Notice to Complainants and Other 
lnef.i.Y.id.<!_qf.!f..Ati.k?.d..!.9..S.upp/y_ltJfQ.n?J.qf.f.QnJ9. .. f.h.?. . .0iti.r.?.JQr.Ci.v..iLBi.ghlti and P.rnt?.c;ttug 
f.grsPnql..lfJ]Qt:1.1W.!i.o.t!...i11 .. CP.mp/.qinLlnv.g_s./.igqti.Ql.!S for further information regarding how 
OCR may obtain, use, and disclose your information while investigating your complaint. 

ln order to expedite the investigation of your complaint if it is accepted by OCR, 
please read, sign, and return one copy of this consent form to OCR with your 
complaint. Please make one copy for your records. 

As a complainant, I understand that in the course of the investigation of my 
complaint it may become necessary for OCR to reveal my identity or identitying 
infonnation about me to persons at the entity or agency under investigation or to 
other persons, agencies, or entities. 

Comp/a,nt Consent Form Page I of1 
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&Ji-
[ am also aware of the obligations of OCR to honor requests under the Freedom of 
Information Act (FOIA). I understand that it may be necessary for OCR to disclose 
infonnation, including personally identifying information, which it has gathered as 
part of its investigation ofmy complaint. 

In addition, I understand that as a complainant I am covered by the Department of 
Health and Human Services' (HHS) regulations which protect any individual from 
being intimidated, threatened, coerced, retaliated against, or discriminated against 
because he/she has made a complaint, testified, assisted, or participated in any 
manner in any mediation, investigation, hearing, proceeding, or other part of HHS' 
investigation, conciliation, or enforcement process. 

After reading the above information, please check ONLY ONE of the following boxes: 

[3 CONSENT: I have read, understand, and agree to the above and give permission 
to OCR to reveal my identity or identifying infom1ation about me in my case file to 
persons at the entity or agency under investigation or to other relevant persons, agencies, 
or entities during any part of HHS' investigation, conciliation, or enforcement process. 

D CONSENT DENJED: I have read and I understand the above and do not give 
permission to OCR to reveal my identity or identifying information about me. I 
understand that this denial of consent is likely to impede the investigation of my 
complaint and may result in closure of the investigation. 

Signature: Date: -----------------
1-4-20 18 

•Please sign "nd dme this complain/. !' 011 do not need to sign if s11bm11tmg thi.s form by email becaU$e submission by email represents your signature. 

Name (Please print): 
Attorney, Thomas More Society 

---------------------------

dd 
19 South LaSalle Street, Suite 603, Chicago, IL 60603 

A ress: 

Telephone Number: ------------------------------

Complaint Consent Form Poge2of2 
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NOTICE TO COMPLAINANTS AND OTHER 
INDIVIDUALS ASKED TO SUPPLY INFORMATION 

TO THE OFFICE FOR CIVIL RIGHTS 

Privac_y_Act 
The Privacy Act of 1974 (5 U.S.C. §552a) requires OCR to notify individuals whom it 
asks to supply information that: 

- OCR is authorized to solicit information under: 
(i) Federal laws barring discrimination by recipients of Federal financial assistance on 
grounds of race, color, national origin, disability, age, sex, religion under programs and 
activities receiving Federal financial assistance from the U.S. Department of Health and 
Human Services (HHS), including, but not limited to, Title VI of the Civil Rights Act of 
1964 (42 U.S.C. §2000d et seq .), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
§794), the Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.), Title IX of the 
Education Amendments of 1972 (20 U .S.C. § 1681 et seq.), and Sections 794 and 855 of 
the Public Health Service Act (42 U.S.C. §§295m and 296g); 
(ii) Titles VI and XVI of the Public Health Service Act (42 U.S.C. §§291 et seq. and 300s 
et seq.) and 42 C.F.R. Part 124, Subpart G (Community Service obligations ofHill­
Burton facilities); 
(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs 
conducted by HHS; and 
(iv) Title II of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and 
Department of Justice regulations at 28 C.F.R. Part 35, which give HHS "designated 
agency" authority to investigate and resolve disability discrimination complaints against 
certain public entities, defined as health and service agencies of state and local 
governments, regardless of whether they receive federal financial assistance. 
(v) The Standards for the Privacy oflndividually Identifiable Health Information (The 
Privacy Rule) at 45 C.F.R. Part 160 and Subparts A and E of Pait 164, which enforce the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA) (42 U.S.C. 
§I320d-2). 

OCR will request information for the purpose of determining and securing compliance 
with the Federal laws listed above. Disclosure of this requested infonnation to OCR by 
individuals who are not recipients of federal financial assistance is voluntary; however, 
even individuals who voluntarily disclose infonnation are subject to prosecution and 
penalties under 18 U.S.C. § 1001 for making false statements. 

Additionally, although disclosure is voluntary for individuals who are not recipients of 
federal financial assistance, fai lure to provide OCR with requested information may 
preclude OCR from making a compliance determination or enforcing the laws above. 

Nouce ro Complaman/s and Other Jnd1vid11a/s Page 1 of2 
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OCR has the authority to disclose personal information collected during an investigation 
without the individual's consent for the following routine uses: 

(i) to make disclosures to OCR contractors who are required to majntai n Privacy Act 
safeguards with respect to such records; 
(ii) for disclosure to a congressional office from the record of an individual in response to 
an inquiry made at the request of the individual; 
(iii) to make disclosures to the Department of Justice to permit effective defense of 
litigation; and 
(iv) to make disclosures to the appropriate agency in the event that records maintained by 
OCR to carry out its functions indicate a violation or potential violation of law. 

Under 5 U.S.C. §552a(k)(2) and the J-lliS Privacy Act regulations at 45 C.F.R. §5b. l 1 
OCR complaint records have been exempted as investigatory material compiled for law 
enforcement purposes from certain Privacy Act access, amendment, correction and 
notification requirements. 

Freedom oflnformation Act 
A complainant, the recipient or any member of the public may request release of OCR 
records under the Freedom oflnformation Act (5 U.S.C. §552) (FOIA) and HHS 
regulations at 45 C.F.R. Part 5. 

Fraud and False Statements 
Federal law, at 18 U.S.C. § l 001 , authorizes prosecution and penalties of fine or 
imprisonment for conviction of "whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and willfully falsifies, conceals or 
covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations or makes or uses any false writing or document 
knowing the same to contain any false, fictitious, or fraudulent statement or entry" . 

Nouce ro Complaman/s and Other Jnd1vid11a/s Page2of2 
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PROTECTING PERSONAL INFORMATION IN 
COMPLAINT INVESTIGATIONS 

To investigate your complaint, the Department of Health and Human Services' (HHS) 
Office for Civi l Rights (OCR) will collect information from different sources. Depending 
on the type of complaint, we may need to get copies of your medical records, or other 
information that is personal to you. This Fact Sheet explains how OCR protects your 
personal infonnation that is part of your case file. 

HOW DOES OCR PROTECT MY PERSONAL INFORMATION? 

OCR is required by law to protect your personal information. The Privacy Act of 1974 
protects Federal records about an individual containing personally identifiable information, 
including, but not limited to, the individual ' s medical history, education, financial 
transactions, and criminal or employment history that contains an individual ' s name or 
other identifying information. 

Because of the Privacy Act, OCR will use your name or other personal information with a 
signed consent and onJy when it is necessary to complete the investigation of your 
complaint or to enforce civil rights laws or when it is otherwise permitted by law. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

CAN I SEE MY OCR FJLE? 

Under the Freedom of Information Act (FOIA), you can request a copy of your case file 
once your case has been closed; however, OCR can withhold information from you in 
order to protect the identities of witnesses and other sources of information. 

CAN OCR GIVE MY FJLE TO ANY ONE ELSE? 

If a complaint indicates a violation or a potential violation of law, OCR can refer the 
complaint to another appropriate agency without your permission. 

If you file a complaint with OCR, and we decide we cannot help you, we may refer your 
complaint to another agency such as the Department of Justice. 

CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE? 

Access to OCR' s files and records is controlled by the Freedom ofinformation Act 
(FOIA). Under FOIA, OCR may be required to release information about this case upon 
public request. In the event tl1at OCR receives such a request, we will make every effort, 

P ro tecting Personal /nforma11on Page I of2 
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as permitted by law, to protect information that identifies individuals, or that, if released, 
could constitute a clearly unwarranted invasion of personal privacy. 

IfOCR receives protected health information about you in connection with a HIPAA 
Privacy Rule investigation or compliance review, we will only share this infonnation with 
individuals outside of HHS if necessary for our compliance efforts or ifwe are required to 
do so by another law. 

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A 
COPY OF MY FILE? 

In most cases, the first two hours spent searching for document(s) you request under the 
Freedom oflnformation Act and the first 100 pages are free. Additional search time or 
copying time may result in a cost for which you will be responsible. rf you wish to limit 
the search time and number of pages to a maximum of two hours and 100 pages; please 
specify this in your request. You may also set a specific cost limit, for example, cost not 
to exceed$ I 00.00. 

If you have any questions about this complaint and consent package, 
Please contact OCR at http://www.hhs.gov/ocr/offic~/about/contactus/index_.html_ 

OR 

Contact the Customer Response Center at (800) 368-1019 

(see contact information on page 2 of the Complaint Form) 

P rotecting Personal /nforma11on Page2of2 
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THOMAS MORE SOCIETY 
A National Public Interest Law Firm 

January 4, 2018 

Via US Mail & email: ocrmail@hhs.gov 

U.S. Depanment of Health and Human Services 
Office of Civil Rights 
Centralized Case Management Operations 
200 Independence Ave., S.W. 
Suite 515F, HHH Building 
Washington, D.C. 20201 

Re: Violations of Federal Law arising from Illinois Public Act 99-690. 

Dear members of the Office of Civil Rights for the Department: 

We write on behalf of our clients, and Hope Life Center, to request that the 
Office of Civil Rights investigate what we believe to be ongoing, serious violations offederal 
law by the State of Illinois. The basis for our request is Illinois' enactment and enforcement of 
Illinois Public Act 99-690, which became effective January 1, 2017, and which amends the 
1977 Illinois Health Care Right of Conscience Act, 745 ILCS 70/ l , et seq., in ways that gut its 
protection of state and federal conscience rights. (P.A. 99-690 is attached as Exhibit 1.) As 
explained below, we believe that P.A. 99-690 violates existing federal laws that have been 
enacted to protect the conscience rights of healthcare providers. We respectfully request your 
office to investigate this claim and to take appropriate action to prevent the State' s application 
of P.A. 99-690 to our clients, and similarly situated health care providers in Illinois, who cannot 
comply with the amendment because of their sincerely held religious beliefs. 

The complainant, , is a physician licensed to practice in Illinois. He serves, 
pro bono, as a medical director of Hope Life Center, a pregnancy resource center providing 
limited medical services (pregnancy testing, ultrasounds, and STD tests) to women facing 
unplanned pregnancies. Although abortion, sterilization, and abortifacient contraception are 
" legal treatment options" for these women under P.A. 99-690, _ cannot, in 
conscience, perform or promote these procedures, or refer women to, or provide identifying 
information about, providers of these procedures. Yet, P.A. 99-690 now requires him, and the 
officers, employees, and volunteers who work at Hope Life Center, to perfonn these very 
actions. 

- and Hope Life Center thus face an unacceptable dilemma under the new Illinois 
law. P.A. 99-690 requires them to discuss so-called "benefits" of the very abortion and 
sterilization procedures they, as a matter of conscience, vigorously oppose. See P.A. 99-690 at 
Sec. 6 and Sec. 6.1(1). And it requires them, if asked, to refer for, or provide information 
about, providers of the very abortion services they abhor. See P .A. 99-690 at Sec. 

1.9 S. LaSalle I Suite 603 I Chicago, lL 60603 I I P: 312.782. I 680 IF: 312. 782.J 887 
50 I Scoular I 2027 Dodge I Omaha, NE 68102 1 1 P: 402-346-50 IO I F: 402 345 8853 

www.thomasmoresocietv.org 

"Injustice anywhere is a ihreal 10 justice every where. " - Rev. Dr. Marlin Luther King 
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HHS, Office ofCil•il Rights 
January 4, 20 18 
Page 2 of4 

6.1(3)(ii)&(iii). Failure to comply with the amendment subjects them to loss of conscience 
protection under the Health Care Right of Conscience Act, the possibility of professional 
discipline, liability for penalties and damages (including attorneys foes), and discrimination in 
funding and licensing under Illinois law. See 745 ILCS §70/6.1 (stripping protection of 
1HRCA from those who do not comply with its conditions); see also, 745 1LCS §70/4 & 
§§70/9-70/11.4 (forms of protection stripped away by Section 6.1); see also, 745 ILCS §70/10 
(private cause of action for violations of statute, including statutory minimum damage award 
and liability for attorney' s fees and costs). 

We believe that Illinois is using this amendment (P .A. 99-690) to target and discriminate 
against healthcare providers in violation offederal law. First, the Hyde-Weldon Amendment, 
114 P.L. 116, Title V, §507(d), as incorporated in 114 PL. 223, Title III, Division C, Section 
10l(a)(8), prohibits any state or local government receiving federal HHS funds from 
discriminating against any health care entity based on its refusal to " provide, pay for, provide 
coverage of, or refer for" abortions. Second, Coates-Snow, 42 U.S.C. §238n, prohibits a state 
or local government that receives federal financial assistance from discriminating against a 
healthcare entity because it refuses to "perfonn" induced abortions, "provide referrals for" 
abortions, or " make arrangements for" abortions. Third, the Church Amendment, 42 U.S.C. 
§300a-7 prohibits an entity receiving federal funds under a wide range offederal legislation 
from discriminating against physicians or healthcare personnel because they refuse " to perforn1 
or assist in the perfonnance of any sterilization procedure or abortion ... contrary to [the 
person 's] religious beliefs or moral convictions." The State of Illinois and its political 
subdivisions are subject to these federal laws by virtue offederal funding of many social 
welfare programs including Medicare, Medicaid, Child's Health Insurance Program, Head 
Start, Supplemental Nutrition Assistance Program, and Temporary Assistance for Needy 
Families. Yet P .A. 99-690 purports to nullify the protection Illinois physicians and health care 
providers enjoy under these federal laws. 

P .A. 99-690 violates federal law in its purpose, practical operation, and effects. Section 6.1(1) 
compels physicians and other healthcare providers to infonn patients about supposed "benefits" 
of abortions, abortifacient drugs, or sterilization, as legal treatment options. Provision of 
medical advice within the professional competence of a medical provider is an integral part of 
medical practice. Yet P.A. 99-690's discussion requirement coerces physicians and other 
healthcare providers, against their consciences, to assist in the promotion and provision of 
abortion or sterilization. This result, we believe, is directly contrary to the federal laws cited. 
1n addition, Section 6.1 (3)(ii)&(iii) ofP.A. 99-690 requires medical professionals, upon 
request, to refer for abortion or sterilization, or in the alternative, to supply patients with a list of 
abortion and/or sterilization providers. In this way, P .A. 99-690 coerces physicians and other 
healthcare providers to promote and participate in abortion and sterilization, contra1y to the 
cited federal laws. 

A review of the publicly available committee proceedings and floor debates of the Illinois 
General Assembly shows that the clear intent of this law was to force medical professionals and 
their medical facilities to cooperate with abortion in ways that violate the deeply held religious 
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HHS, Office ofCil•il Rights 
January 4, 20 18 
Page 3 of4 

and moral beliefs of those professionals and facilities . The Illinois General Assembly knew 
well the risks of enacting P.A. 99-690, as even the fiscal note entered on the bill by the Ill inois 
Department of Healthcare & Family Services recognized that: 

It is unclear if the passage of SB 1564 would jeopardize federal funding for the lllinois 
Medical Assistance Program. The Church Amendment codified at 42 U.S.C. § 300a-7, 
stipulates that for healthcare services funded in whole or in part by a program 
administered by the U.S. Department of Health and Human Services (HHS), no person 
may be required to 'perform or assist in the performance of any sterilization procedure 
or abortion if his performance or assistance in the performance of such procedure or 
abortion would be contrary to his religious beliefs or moral convictions.' The 
requirement in SB 156-1 that the provider refer individuals to other providers who 
pe1.form the procedure, especially if abortion or sterilization, violates the Church 
amendment; such referral could be interpreted as assistance with a morally objectionable 
procedure. 

(emphasis added). See Bill Status of P.A. 99-690, at 
http://www._ilga.gov/legislation/billstatus.asp?DocNum= l.564&GAID= l 3&GA=99&DocTvpeID=SB& 
i!,gJP.~~-~-f.?.9.~.S.i<l?.!i.!!:::m!P:::.?.~~-S.P.."'!t.S.l<.!i.~= (accessed on December 19, 2017). 

P.A. 99-690 also violates our clients' First Amendment rights to free speech and the free 
exercise of religion The law is content-based, compelling speech, and viewpoint 
discriminatory, targeting only conscientious objectors. It is not religiously neutral because on 
its face it blatantly discriminates against the religious beliefs and practices of pro life physicians 
and health providers. The unconstitutionality of P .A. 99-690 was recognized earlier this year 
when its application against conscientious objectors was preliminarily enjoined on First 
Amendment grounds. See NIFLA, el al., v. Rauner, et al. , 16 C 51030, (N.D. Ill., July I 9, 
2017, Hon. Frederick J. Kapala, attached as Exhibit 2 . The decision did not, however, find that 
the Plaintiffs had a private right of action under the Coates-Snowe Amendment, observing that 
"enforcement of§ 238n is left up to the Department of Health and Human Services which may 
terminate funding in the event of non-compliance. See 45 C.F.R. § 88.2 " Id. at p.4. 

We are therefore requesting the Office of Civil Rights of the Department of Health and Human 
Services to investigate this complaint that alleges that P.A. 99-690 violates the federal laws 
cited, and to act to prohibit enforcement of P.A. 99-690 by the State of Illinois against our 
clients and all similarly situated health care providers in the State through all means at its 
disposal. We urge the Office to take prompt and effective action to prevent the State of Illinois 
from ever using P.A. 99-690 to punish physicians and healthcare providers who refrain, because 
of conscience, to counsel patients about so-called benefits of abortion or who refrain from 
assisting women desiring an abortion by referring them to (or providing information about) 
abortion providers. 

We also respectfully request, for the benefit of physicians and healthcare providers throughout 
the nation, that your office issue interpretive guidelines making it clear that the cited federal 
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HHS, Office ofCil•il Rights 
January 4, 20 18 
Page 4 of4 

laws reach, and prohibit, any state law which, like P.A. 99-690, targets and punishes religious 
and conscience-based opposition to the practice of abortion. The cited federal laws were 
enacted precisely to protect conscience-based refusals to participate in abortion, and should be 
interpreted so as to be effective in prohibiting state laws like P.A. 99-690, which seek to force 
conscience objectors to participate in and promote abortion against their will. Without this 
office's interpretive guidance some states will continue to interpret these laws in ways contrary 
to their manifest purpose, and will continue to enact laws punishing conscience-based refusals 
to participate in abortion, as did Jllinois through enactment of P.A. 99-690. Such state actions 
flouting the federal laws cited should not be countenanced. This office' s regulatory guidance 
would facilitate that desired outcome. 

Thank you for considering this complaint. Contact the undersigned in the event additional 
information is needed to bring your investigation to conclusion. 

Respectfully, 

Counsel, Thomas More Society 
19 South LaSalle Street, Suite 603 
Chicago, IL 60603 
tolp@thomasmoresociety.org 

Enclosures: 
Exhibit I - Text of P.A.99-690 
Exhibit 2 - Hon. Frederick J. Kapala's decision in NIFLA, et al., v. Rauner 
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Public Act 099-0690 

SB1564 Enrolled 

AN ACT concerning civil law . 

LRB099 05684 HEP 25727 b 

Be it enacted by the People of the State of Illinois, 

represented in the General Assembly: 

Section 5 . The Heal th Care Right of Conscience Act is 

amended by changing Sections 2 , 3 , 6 , and 9 and by adding 

Sections 6 . 1 and 6 . 2 as follows : 

(745 ILCS 70/2) (from Ch . 111 1/2, par . 5302) 

Sec . 2 . Findings and policy . The General Assembly finds and 

declares that people and organizations hold different beliefs 

about whether certain health care services are morally 

acceptable . It is the public policy of the State of Illinois to 

respect and protect the right of conscience of all persons who 

refuse to obtain, receive or accept, or who are engaged in, the 

delivery of, arrangement for , or payment of health care 

services and medical care whether acting individually, 

corporately, or in association with other persons ; and to 

prohibit all forms of discrimination, disqualification, 

coercion, disability or imposition of liability upon such 

persons or entities by reason of their refusing to act contrary 

to their conscience or conscientious convictions in p roviding, 

paying for , or refusing to obtain, receive , accept , deliver, 

pay for , or arrange for the payment of health care services and 

medical care . It is also the public policy of the State of 
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Public Act 099-0690 

SB1564 Enrolled LRB099 05684 HEP 25727 b 

Illinois to ensure that patients receive timely access to 

information and medically approp riate care . 

(Source : P . A . 90-246 , eff . 1-1-98 . ) 

(745 ILCS 70/3) (from Ch . 111 1/2 , par . 5303) 

Sec . 3 . Definitions . As used in this Act , unless the 

context clearly otherwise requires : 

(a) " Health care " means any phase of patient care , 

including but not limited to, testing; diagnosis ; prognosis ; 

ancillary research ; instructions ; family planning, 

counselling, referrals , or any other advice in connection with 

the use or procurement of contraceptives and sterilization or 

abortion procedures ; medication ; or surgery or other care or 

treatment rendered by a physician or physicians , nurses , 

paraprofessionals or hea l th care facility , intended for the 

physical , emotional, and mental well-being of persons ; 

(b) " Physician" means any person who is licensed by the 

State of Illinois under the Medical Practice Act of 1987 ; 

(c) "Health care personnel " means any nurse, nurses ' aide , 

medical school student, professional , paraprofessional or any 

other person who furnishes , or assists in the furnishi ng of, 

health care services ; 

(d) "Heal th care facility" means any public or private 

hospital , clinic, center, medical school , medical training 

ins ti tut ion, laboratory or diagnostic facility , physician ' s 

office , infirmary, dispensary, ambulatory surgical treatment 
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Public Act 099-0690 

SB1564 Enrolled LRB099 05684 HEP 25727 b 

center or other institution or location wherein health care 

services are provided to any person, including physician 

organizations and associations , networks , joint ventures , and 

all other combinations of those organizations ; 

(e) "Conscience " means a sincerely held set of moral 

convictions arising from belief in and relation to God, or 

which, though not so derived, arises from a place in the life 

of its possessor parallel to that filled by God among adherents 

to religious faiths ; ttR-€l 

(f) "Health care payer" means a health maintenance 

organization, insurance company, management servi ces 

organization, or any other entity that pays for or arranges for 

the payment of any heal th care or medical care service, 

procedure , or product ; and ~ 

(g) "Undue del a y" means unreasonabl e delay that causes 

imp airment of the p atient ' s health . 

The above definitions include not only the traditional 

combinations and forms of these persons and organizations but 

also all new and emerging forms and combinations of these 

persons and organizations . 

(Source : P .A . 90- 246 , eff . 1- 1- 98 . ) 

(745 ILCS 70/6) (from Ch . 111 1/2 , par . 5306) 

sec . 6 . uuty of physicians and other health care personnel . 

Nothing in this Act shall relieve a physician from any duty , 

which may exist under any laws concerning current standards7 of 
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Public Act 099-0690 

SB1564 Enrolled LRB099 05684 HEP 25727 b 

norffial medical practice or care practices and procedures , to 

inform his or her patient of the patient ' s condition, 

prognosis , legal treatment options , and risks and benefits of 

treatment options , provided, however , that such physician 

shall be under no duty to perform, assist , counsel , suggest , 

recommend, refer or participate in any way in any form of 

medical practice or health care service that is contrary to his 

or her conscience . 

Nothing in this Act shall be construed so as to relieve a 

physician or other health care personnel from obligations under 

the law of providing emergency medical care . 

(Source : P . A. 90-246 , eff. 1-1-98 . ) 

(745 ILCS 70/6 . 1 new) 

Sec . 6 . 1 . Access to care and information protocols. All 

health care facilities shall adopt written access to care and 

information protocols that are designed to ensure that 

conscience-based objections do not cause impairment of 

patients ' health and that explain how conscience-based 

obj ections will be addressed in a timely manner to facilitate 

patient health care services . The protections of Sections 4 , 5 , 

7 , 8 , 9 , 10 , and 11 of this Act only apply if conscience- based 

refusals occur in accordance with these protocols . These 

protocols must , at a minimum, address the following : 

(1) The health care facilit y, ph ysician, or health care 

personnel shall inform a p atient of the p atient ' s 
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condition, prognosis, legal treatment options, and risks 

and benefits of the treatment options in a timely manner , 

consistent with current standards of medical practice or 

care . 

(2) When a health care facility , physician, or health 

care personnel is unable to permit , p erform, or participate 

in a health care service that is a diagnostic or treatment 

option requested by a p atient because the health care 

service is contrary to the conscience of the health care 

facilit y, ph ysici an, or health care p ersonnel , then the 

patient shall either be provided the requested health care 

service b y others in the facilit y or be notified that the 

health care will not be provided and be referred, 

transferred, or g iven information i n accordance with 

p aragraph ( 3) . 

(3) If requested by the patient or the legal 

representative of the patient , the health care facility, 

physician, or heal th care personnel shall : ( i) refer the 

patient to, or (ii) transfer the patient to, or (iii) 

provide in writing informati on to the p at i ent about other 

heal th care providers who they reasonably believe may offer 

the health care service the health care facility, 

physician, or health personnel refuses to permit , perform, 

or particip ate in because of a conscience-based obj ection . 

( 4) If requested b y the p atient or the l e g a l 

rep resentative of the patient , the health care facility , 
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physician, or health care personnel shall provide copies of 

medical records to the patient or to another health care 

professional or health care facility designated by the 

patient in accordance with Illinois law, without undue 

delay . 

(745 ILCS 70/6 . 2 new) 

Sec . 6 . 2 . Permissible acts related to access to care and 

information protocols . Nothing in this Act shall be construed 

to p revent a health care facility from requiring that 

physicians or health care personnel working in the facility 

comply with access to care and information p rotocols that 

comply with the p rovisions of this Act . 

(745 ILCS 70/9) (from Ch . 111 1/2, par . 5309) 

Sec . 9 . Liability . No person, association, or corporation, 

which owns , operates , supervises , or manages a health care 

facility shall be civilly or criminally liable to any person, 

estate , or public or private entity by reason of refusal of the 

health care facility to permit or provide any particular form 

of health care service which violates the facility ' s conscience 

as documented in its ethical guidelines, miss i on statement , 

constitution, bylaws , articles of incorporation, regulations , 

or other governing documents . 

Nothing in this Act e-eE shall be construed so as to relieve 

a physicianL or other health care personnel , or a health care 
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facility from obligations under the law of providing emergency 

medical care . 

(Source : P .A. 90-246 , eff . 1-1-98 . ) 
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IN THE UNITED ST ATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS 

National 1nstitute of Family and Life 
Advocates, et al., 

Plaintiffs, 

V. 

Governor Bruce Rauner, et al., 

Defendants. 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

Case No: 16 C 50310 

Judge Frederick J. Kapala 

Defendants' motion to dismiss plaintiffs' complaint [15] is granted in part and denied in part. 
Counts Il, IV, and V are dismissed in their entirety and those portions of Counts J, Ill, and V that are 
based upon the lllinois Constitution are dismissed. All clain1s against Governor Rauner are 
dismissed and he is terminated as a defendant in this case. The motion to dismiss is denied in all 
other respects. Plaintiffs' motion for preliminary injunction [35] is granted. 

STATEMENT 
Plaintiffs, the National 1nstitute of Family and Life Advocates, four non-profit pro-life 

pregnancy centers, and Dr. Tina Gingrich, M.D., have filed a Verified Complaint for Injunctive and 
Declaratory Relief against Ill inois Governor Bruce Rauner and Secretary of the Jllinois Department 
ofFinancial & Professional Regulation Bryan A. Schneider challenging the constitutionality of an 
amendment to the Illinois Healthcare Right of Conscience Act ("HCRCA"), 745 ILCS 70/ 1 et seq. 
This court has jurisdiction under 28 U.S.C. § 1331. Before the court are defendants' motion to 
dismiss plaintiffs' complaint and plaintiffs' motion fora preliminary injunction. For the reasons that 
follow, the motion to dismiss is granted in part and denied in part and the motion for a prelimina1y 
injunction is granted. 

J. BACKGROUND 

In the wake of Roe v. Wade, 410 U.S. 113 (1973), Illinois and other states enacted laws 
protecting physicians, hospitals, and others from civil liability arising from the re fusal to 
recommend, perform, or assist in the performance of an abortion. See 745 TLCS 30/ I. The HCRCA 
was enacted in 1977 " to respect and protect the right of conscience of al I persons who refuse to ... 
act contra1y to their conscience or conscientious convictions in providing ... health care services 
and medical care." 745 ILCS 70/2. Consistent with this goal, the HCRCA provides that "[n]o 
physician or health care personnel shall be civilly or criminally liable .. . by reason of bis or her 
refusal to perform, assist, counsel, suggest, recommend, refer or participate in any way in any 
particular form of health care service which is contrary to the conscience of such physician or health 
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care personnel." Id. § 70/4. The HCRCA also makes it unlawful for public officials to discriminate 
against any person, in any manner, in licensing "because of such person's conscientious refusal to 
receive, obtain, accept, perfom,, assist, counsel, suggest, recommend, refer or participate in any way 
in any particular f01m of health care services contrary to his or her conscience." Id. § 70/5. 
"Conscience" is defined as "a sincerely held set of moral convictions arising from belief in and 
relation to God, or which, though not so derived, arises from a place in the life of its possessor 
parallel to that filled by God among adherents to religious faiths." Id. § 70/3(e). 

Forty years later, the Illinois General Assembly passed Public Act 99-690, signed into law 
on July 29, 2016 and effective Januaty 1,2017, also known as SB 1564 ("the amended act"), which 
now requires physicians and other health care personnel seeking protection under the HCRCA to 
adopt and follow ce,tain protocols: 

§ 6.l. Access to care and infonnation protocols. All health care facilities shall adopt 
written access to care and infonnation protocols that are designed to ensure that 
conscience-based objections do not cause impairment of patients' health and that 
explain how conscience-based objections will be addressed in a timely manner to 
facilitate patient health care services. The protections of Sections 4, 5, 7, 8, 9, I 0, 
and I J of this Act only apply if conscience-based refusals occur in accordance with 
these protocols. These protocols must, at a minimum, address the following: 

( l) The health care facility, physician, or health care personnel shall info1m a patient 
of the patient's condition, prognosis, legal treatment options, and risks and benefits 
of the treatment options in a timely manner, consistent with current standards of 
medical practice or care. 

(2) When a health care facility, physician, or health care personnel is unable to 
permit, perform, or participate in a health care service that is a diagnostic or 
treatment option requested by a patient because the health care service is contra1y to 
the conscience of the health care facility, physician, or health care personnel, then the 
patient shall either be provided the requested health care service by others in the 
facility or be notified that the health care will not be provided and be referred, 
transferred, or given information in accordance with paragraph (3). 

(3) If requested by the patient or the legal representative of the patient, the health care 
facility, physician, or health care personnel shall: (i) refer the patient to, or (ii) 
transfer the patient to, or (iii) provide in writing information to the patient about other 
health care providers who they reasonably believe may offer the health care service 
the health care facility, physician, or health personnel refuses to permit, perform, or 
participate in because of a conscience-based objection. 

( 4) J.frequested by the patient or the legal representative of the patient, the health care 
facility, physician, or health care personnel shall provide copies of medical records 
to the patient or to another health care professional or health care faci lity designated 
by the patient in accordance with Illinois law, without undue delay. 

2 
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Id.§ 70/6. l. The amended act also includes an affirmative duty that physicians and other health care 
personnel inform his or her patient of the patient's "legal treatment options, and risks and benefits 
of treatment options." Id. § 70/6. 

Plaintiffs are health care facilities and health professionals who offer medical services to 
support women in giving birth and discourage them from seeking abmtion. PlaintifTs explain that 
they treat every unborn child as a human being with inalienable dignity and as a patient along with 
the child's mother. Consequently, their religious and pro-life beliefs prohibit them from providing 
women with the names ofother health care providers who may perform abo1tions because that would 
implicate them in destroying a human life and violate one of the leading principles oflhe Hippocratic 
Oath, that doctors do no harm to those under their care. Based on these ethical and religious beliefs, 
plaintiffs do not consider abortion to have medical "benefits," and do not consider abortion a 
"treatment option." Plaintiffs maintain that the amended act compels them to tell pregnant women 
the names of other doctors they believe offer abortions, and compels them to tell pregnant women 
that abortion has "benefits" and is a "treatment option" for pregnancy. Plaintiffs have religious and 
moral objections to speaking about abortion in these ways. 

In their verified complaint for declaratory and injunctive relief, plaintiffs challenge the 
amended act in five counts. In particular, plaintiffs allege that it violates the Free Speech Clause of 
the First Amendment to the U.S. Constitution and Article I,§ 4 of the lllinois Constitution (Count 
I); the Illinois Religious Freedom Restoration Act, 775 JLCS 35/ J et seq. (Countll); the free exercise 
ofreligion clause of the First Amendment to the U.S. Constitution and Article T, § 3 of the Illinois 
Constitution (Count ill); the Coats-Snowe Amendment, 42 U.S.C. § 238n (Count IV); and the Equal 
Protection Clause of the Fourteenth Amendment to the U.S. Constitution and Article I, § 2 of the 
Illinois Constitution (Count V). 

II. MOTION TO DISMISS 

lni tially, defendants contend that plaintiffs' state-law claims are barred under the sovereign 
immunity afforded by the Eleventh Amendment. In response, plaintiffs have agreed to withdraw 
their state-law claims. Accordingly, Count ll, advancing a claim under the Illinois Religious 
Freedom Restoration Act, as well as those portions of Counts I, m, and V based upon the Illinois 
Constitution are dismissed. 

Next, defendants argue that plaintiffs' First Amendment free speech and free exercise claims 
in Counts I and lil fail to state a claim upon which relief can be granted. Although defendants have 
cited the applicable Twombly/Jgbal plausibility standard in their memorandum of law filed in 
support of their motion to dismiss plaintiffs' complaint, they have not incorporated that standard into 
their arguments seeking dismissal of the First Amendment claims in Counts 1 and ill. Instead, 
defendants contend, for example, that intermediate scrutiny should be applied, not strict scrutiny, but 
that the amended act survives either; and that the amended act imposes no substantial burden on 
plaintiffs' exercise of religion. These are substantive arguments more appropriately made in 
opposing plaintiffs' request fora preliminary injunction or for a permanent injunction, not arguments 
that plainliiTs' complaint is somehow insufficiently pleaded. Thus, defendants have advanced an 
insufficient basis to dismiss Counts l and ill. ln any event, in light o f this court' s finding below that 
plaintiffs have made a substantial showing of a likelihood of success on the merits of their claim 

3 
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under the Free Speech Clause of the First Amendment, defendants' motion to dismiss Counts I and 
III is denied. 

Next, defendants argue that plaintiffs ' Coates-Snowe Amendment claim in Count N fails 
because: (I) § 238n prohibits discrimination against any "health care entity" which "includes an 
individual physician, a postgraduate physician training program, and a participant in a program of 
training in the health professions," 42 U.S.C. § 238n( c)(2), and therefore the only plaintiff afforded 
protection is Dr. Gingrich; (2) there is no private right of action under§ 238n; and (3) even if there 
were such an action, plaintiffs have failed to state a claim under § 238n. The relevant part of the 
Coates-Snowe Amendment prohibits health care entities that receive federal financial assistance 
from discriminating on the basis that the entity refuses to perform or provide training in the 
performance of abortion or to refer for abortion or such training. Id. § 238n(a). However, because 
the court agrees that the Coates-Snowe Amendment does not confer a pri vale right of action for such 
discrimination, it need not reach defendants' other arguments. Section 238n docs not contain an 
express private right of action and a strong presumption exists against creation of an implied right 
of action. See Endsley v. City of Chi., 230 F.3d 276, 281 (7th Cir. 2000). Instead, enforcement of 
§ 238n is left up to the Department of Health and Human Services which may terminate funding in 
the event of non-compliance. Sec 45 C.F.R. § 88.2. Plaintiffs do not cite any legislative history to 
suggest a private right of action was intended nor do they cite any decision where such an action has 
been recognized. Therefore, this court, "will not imply a private right of action where none appears 
in the statute," Endsley, 230 F.3d at 281, and Count IV is dismissed. 

Next, defendants argue that plaintiffs' equal protection claim under the Fourteenth 
Amendment fails because they have not pleaded dissimilar treatment of similarly situated classes. 
Defendants also argue that Count V should be dismissed because plaintiffs' equal protection claim 
adds nothing to their First Amendment free exercise claim. lrrespecti ve of whether plaintiff's have 
identified similarly situated groups that are treated dissimilarly under the amended act, they have 
pleaded that such differential treatment impairs their fundamental right of freedom of religion. 
Plaintiffs do maintain that they have stated an Equal Protection claim by pleading dissimilar 
treatment of similarly situated classes, but they do not dispute the contention that their equal 
protection claim adds nothing to their First Amendment claims. Consequently, the court agrees that 
plaintiffs' Fourteenth Amendment Equal Protection claim in Count Vis unnecessa1y and redundant 
in light of the more specific First Amendment free exercise claim in Count lll. See Goodman v. 
Carter, No. 2000 C 948, 2001 WL 755137, at *7 (N.D. lll. July 2, 2001) (finding a separate equal 
protection analysis unnecessa1y because "the protection afforded religious practice by the Equal 
Protection Clause is no greater than that granted by the First Amendment"). Accordingly, Count V 
is dismissed. 

Finally, defendants argue that plaintiffs' clain1s against Governor Rauner should be dismissed 
because he is not a proper defendant in a case challenging the constitutionality of a state statute. In 
support of this argument, defendants cite Johnson v. Rauner, No. 15 C 131 , 20J 6 WL 39 J 7372, at 
*3 (N.D. Ill. July 20, 2016) (dismissing Governor Rauner as defendant in an action challenging the 
Sex Offender Registration Act on constitutional grounds); lllinois League of Advocates for the 
Developmentally Disabled v. Quinn, No. 13 C 1300, 2013 WL 5548929, at *4 (N.D. Ill. Oct. 8, 
20.13) ( citing Ex Parte Young, 209 U.S. 123, 157 (1908), in concluding that Governor Quinn was 

4 
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not a proper defendant because the proper defendant has some connection with the enforcement o[ 

the challenged law and the governor's general obligations to enforce the law are insufficient); 
Weinstein v. Edgar, 826 F. Supp. 1165, I 166 (N.D. Ill. 1993) ("Implicit in the right to sue state 
officials for prospective injunctive relief, however, is the requirement that the state official bear some 
connection with the enforcement of the challenged statute."). In response, plaintiffs do not take issue 
with these authorities or maintain that they are somehow inapplicable or distinguishable. Instead, 
plaintiffs simply argue that the injunction issued in Morr-Fitz, Inc. v. Quinn, 2012 IL App (4th) 
110398, ~ 84, enjoined "all defendants" which included Governor Pat Quinn. The problem with 
plaintiffs' argument is that there is no indication that Governor Quinn ever moved to dismiss the 
claims brought against him in Morr-Fritz. Accordingly, the claims against Governor Rauner are 
dismissed and he is terminated as a defendant in this case. 

III. MOTION FOR PRELIMINARY INJUNCTION 

Plaintiffs move, based on their claim under the Free Speech Clause of the First Amendment, 
for a prelimina1y injunction enjoining defendants from enforcing the amended act to the extent that 
enforcement would penalize health facilities or professionals who object to furnishing infom1ation 
about other health care providers who offer abortion or who object to describing abortion as a 
beneficial treatment option.1 Defendants' oppose the motion. When bringing a motion for a 
prelimina1y injunction, plaintiffs must demonstrate: ( 1) that they are likely to succeed on the merits 
of their claim; (2) that they are likely to suffer irreparable harm in the absence of preliminary relief; 
(3) that the balance of equities tips in their favor; and ( 4) that an injunction is in the public interest. 
Winter v. Natural Res. Def. Council, lnc., 555 U.S. 7, 20 (2008). "The purpose of [a preliminary 
injunction] is not to conclusively determine the rights of the parties, but to balance the equities as 
the litigation moves forward." Trump v. ]nt' I Refugee Assistance Project, 582 U.S. __ , No. 
16-1436, 2017 WL2722580, at *5 (U.S. June 26, 2017). The Seventh Circuit has recently explained 
that in First Amendment cases such as this the likelihood of success on the merits is the lynchpin 
factor: 

[I]n First Amendment cases, the likelihood of success on the merits will often be the 
determinative factor. That is because even short deprivations of First Amendment 
rights constitute irreparable harm, and the balance ofham1s no1mally favors granting 
preliminary injunctive relief because the public interest is not harmed by 
preliminarily enjoining the enforcementofa statute that is probably unconstitutional. 
So the analysis begins and ends with the likelihood of success on the merits of the 
[First Amendment] clain1. 

Higher Soc'y of lnd. v. Tippecanoe Cty., Ind., 858 F.3d 1113, 1116 (7th Cir. 2017) (citations 
omitted). "[T]he threshold for demonstrating a likelihood of success on the merits is low." D.U. v. 
Rhoades, 825 F.3d 33 1,338 (7th Cir. 2016). "[P]laintiff's chances of prevailing need only be better 

1Plaintiffs also move for a preliminary injunction based on their claim under the first Amendment Free Exercise 
Clause. However, because tbe court grants plaintiffs a preliminary injunction based on their First Amendment Free 
Speech claim and has enjoined enforcement of the amended act against them, the court need not address plaintiffs' free 
exercise claim. The parties will have a full and fair opportunity to litigate that claim as this case moves forward. 

5 
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than negligible." ld. The court will therefore address the likelihood of plaintiffs' success on the 
merits of their First Amendment Free Speech claim. 

The First Amendment to the United States Constitution, as incorporated by the Fourteenth 
Amendment, prohibits states from enacting laws "abridging the freedom of speech." U.S. Const. 
amend. J. The Free Speech Clause of the First Amendment provides protection from both 
government suppressed speech and government compelled speech. Agency for Int' 1 Dev. v. All. for 
Open Soc'y Int' I, Inc.,_ U.S._, 133 S. Ct. 2321, 2327 (2013) ("It is ... a basic First 
Amendment principle that freedom of speech prohibits the government from telling people what they 
must say."); Knox v. Serv. Employees lnt'I Union, Local 1000, 567 U.S. 298,309 (2012) ("The 
government may not prohibit the dissemination of ideas that it disfavors, nor compel the 
endorsement of ideas that it approves."). Thus, the First Amendment prohibits not only direct 
burdens on speech, but also indirect burdens that are created when the government conditions receipt 
of a benefit on compelling or foregoing constitutionally-protected speech. See Perry v. Sindcrmann, 
408 U.S. 593, 597 (1972). This principle, known as the unconstitutional conditions doctrine, 
acknowledges that the government, having no obligation to furn ish a benefit, nevertheless cannot 
force a citizen to choose between a benefit and free speech. Rumsfeld v. Forum for Academic & 
Institutional Rights, Inc., 547 U.S. 47, 59-60 (2006); Peny, 408 U.S. at 597. 

The parties dispute the proper level of scmtiny that should be applied to the amended act. 
Defendants contend that intermediate scrutiny applies to legislation like the amended act which 
regulates professional speech. Plaintiffs, on the other hand, contend that the amended act is subject 
to strict scmtiny because it is a content- and viewpoint-based regulation. 

In support of their position, defendants argue that federal courts have generally applied 
intermediate scrutiny to regulations aimed at medical professionals. For example, defendants cite 
National Institute of Family and Life Advocates v . Harris, wherein the N inth Circuit applied 
intermediate scrutiny to a California law requiring all pregnancy-related clinics to disseminate a 
notice stating the existence of publicly-funded family-planning services, including contraception and 
abortion. 839 F.3d 823, 828 (9th Cir. 2016). The Ninth Circuit only did so, however, after 
concluding that the law, while content-based because it required speech on a pa1ticular matter, did 
not discriminate based on viewpoint because it "applies to all licensed and unlicensed facilities, 
regardless of what, if any, objections they may have to certain family-planning services." Id. at 835. 
Thus, neither Harris nor the other cases cited by defendants stand for the proposition that content­
based laws that discriminate based on viewpoint are subject to intermediate scrutiny. 

1n any event, in thjs court's view, any dispute about the applicable level or scrutiny to be 
applied to the amended act is resolved by the Supreme Cou1t' s recent decision in Mata! v. Tam, 582 
U.S. __ , No. l 5-l 293, 2017 WL 2621315 (U.S. June 19, 2017). Jn Tam, the question of whether 
trademarks are commercial speech to which the relaxed scrutiny, i.e. intermediate scrutiny, applied 
was left unanswered in the opinion or the Court because the Court concluded that the regulation 
under review did not withstand even relaxed scrutiny. Id. at * 18-19. Nevertheless, in concurring 
opinions, five justices agreed that even commercial speech that is viewpoint discriminatory is subject 
to heightened or strict scrutiny. ld. at *23 ("Commercial speech is no exception, the Court has 
explained, to the principle that the First Amendment requires heightened scrutiny whenever the 
government creates a regulation of speech because of disagreement with the message it conveys. 

6 
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Unlike content based discrimination, discrimination based on viewpoint, including a regulation that 
targets speech for its offensiveness, remains of serious concern in the commercial context." ( citations 
omitted) (Kennedy, J. with Ginsburg, Sotomayor, and Kagan J.J.); id. at *25 ("l also write separately 
because l continue to believe that when the government seeks to restrict truthful speech in order to 
suppress the ideas it conveys, strict scrutiny is appropriate, whether or not the speech in question may 
be characterized as commercial.") (Thomas, J., concurring in part and concurring in judgment)). 
Thus, it is clear that the prevailing view of a majority of the Supreme Court is that content-based 
laws that discriminate based on point of view, even if for the purpose of regulating commercial or 
professional speech, arc still subject to strict scrutiny. 

In this case, there is a substantial likelihood that plaintiffs will be successful in demonstrating 
that the amended act is content-based because it "[ m]andat[ es] speech that a speaker would not 
otherwise make" which "necessarily alters the content of the speech." Riley v. Nat'! Fed'n o f the 
Blind ofN.C., Inc., 487 U.S. 781, 795 (1988). Defendants do not advance a discernible argument 
that the amended act is not content-based. The parties do dispute, however, whether the amended 
act is viewpoint discriminatory. A law discriminates based on viewpoint when it regulates speech 
"based on the specific motivating ideology or the opinion or perspective of the speaker [and] is a 
more blatant and egregious fo1m of content discrimination." Recd v. Town of Gilbert, Ariz., 576 
U.S. _ , 135 S. Ct. 2218, 2230 (2015). 

Defendants maintain that the pre-existing ethical standards of informed consent governing 
the medical profession, which are incorporated into Tllinois law, unambiguously require health care 
providers to disclose all relevant treatment options to their patients. Defendants argue that the 
HCRCA was amended to ensure that health care providers with conscience-based objections to 
certain treatments nevertheless provide their patients with certain information to make an informed 
decision regarding their health, and thus the amended act is not a viewpoint-based law. 

However, the HCRCA was enacted to excuse health care providers from performing legal 
treatment options like abortion because they had conscience-based objections and the HCRCA 
provided them with protection from any resulting civil liability or professional discipline. 745 JLCS 
70/4. The HCRCA also excused such health care providers from refen-ing their patients to other 
providers who would pcrfo1111 the abortion and excused them from in any way assisting, counseling, 
suggesting, recommending, or participating in abortion as a legal treatment option. Id. The amended 
act fundamentally changes the HCRCA by conditioning its protection on a protocol requiring health 
care providers with conscience-based objections to abortion to now do some of the things the 
HCRCA formerly excused them from doing. In particular, the amended act now requires plaintiffs 
to infonn their patients about abortion and counsel them on the risks and benefits of abortion. Id. 
§ 70/6.1 ( I). Jn additi.on, if requested by the patient or her legal representative, those with 
conscience-based objections must now either refer their patient to a provider who will perform the 
abortion, transfer her to a provider who will perform the abortion, or provide her with the 
infomiation about other providers who will perform the abortion. Td. § 70/6.1 (3). It is clear that the 
amended act targets the free speech rights of people who have a speci fie viewpoint. Thus, plaintiffs 
have demonstrated a better than negligible chance of succeeding in showing that the amended act 
discriminates based on their viewpoint by compelling them to tell their patients that abortion is a 
legal treatment option, which has benefits, and, at a minimum and upon request, to give their patients 

7 
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the identifying information of providers who will perform an abortion. Moreover, in conditioning 
the protections of the HCRCA on compelled speech, the amended act has potentially violated the 
unconstitutional conditions doctrine. See Rumsfeld, 547 U.S. at 59-60 (explaining that while the 
government has no obligation to furnish a benefit it cannot force a citizen to choose between a 
benefit and free speech); sec also United States v. American Library Ass'n, Inc., 539 U .S. 194, 210 
(2003).("[T)he government may not deny a benefit to a person on a basis that infringes his 
constitutionally protected ... freedom of speech even if he has no entitlement to that benefit."). 

A comparison to the regulation under review in Harris demonstrates the viewpoint 
discrimination present in the amended act. The law being challenged in Harris required that all 
licensed and unlicensed pregnancy-related clinics disseminate a notice stating the existence of 
publically-funded family-p lanning servi.ces, including contraception and abortion. Harris, 839 F.3d 
at 828-29. In concluding that the law did not discriminate based on the point of view or ideology 
of the compelled speaker, the court in Harris relied on the circumstance that the law applied to all 
pregnancy-related clinics "regardless of what, if any, objections they may have to certain family­
planning services." Id. at 835. In contrast, the amended act under review in this case applies only 
to health care providers with conscience-based objections to certain legal treatment options such as 
abortion. Therefore, the court finds that plaintiffs have demonstrated a likelihood of showing that 
the amended act discriminates against health care providers that are of the point of view that abortion 
is wrong by compelling only them to speak a message that, from their viewpoint, is abhorrent. 

Having found that plaintiffs have demonstrated a likelihood of success in showing that the 
amended act is content-based and viewpoint discriminatory, the amended act will be subject to strict 
scrutiny, that is, it must be the least restrictive means of achieving a compelling state interest. See 
McCullen v. Coakley. 573 U.S._, 134 S. Ct. 2518, 2530 (2014). Defendants contend that even 
if strict scrutiny applies, the amended act survives because it is the least restrictive means of 
protecting Jllinois' compelling interest in protecting the health and autonomy of its citizens by 
ensuring that they receive information that they need to make infonned medical decisions. Plaintiffs 
argue that defendants have not demonstrnted a need for the compelled speech, let alone a compelling 
state interest in having those with conscience-based objections to make these statements to their 
patients. Defendants also argue that the requirements of the amended act, particularly the compel led 
discussion of abortion as a legal treatment option and providing the patient with information about 
other health care providers who they reasonably believe may offer abortion, are clearly not the least 
restrictive means to achieve this interest when this information is or could be provided through other 
means such as telephone directories and internet websites. At this stage of the litigation and on this 
record, suffice it to say that defendants have yet to satisfy their burden of proving that the compelled 
speech requirements of the amended act arc the least restrictive means of achieving its interest. See 
St. John's United Church of Christ v. City of Chi., 502 F.3d 616,646 (7th Cir. 2007) (noting that 
under strict scrutiny review, the government bears the burden of proving both elements). In contrast, 
plaintiffs have demonstrated a better than negligible chance of showing that Illinois has multiple 
options less restrictive than compelling those with conscience-based objections to abortion to 
communicate to a patient that abortion is a legal treatment option as well as the information she will 
need to obtain an abortion. Moreover, the special concern of overburdening speech is implicated 
when, as here, the compelled speech is on a matter of public debate: 

8 
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Regardless of whether less restrictive means exist, the Services Disclosure overly 
burdens Plaintiffs' speech. When evaluating compelled speech, we consider the 
context in which the speech is made. Here, the context is a public debate over the 
morality and efficacy of contraception and abortion, for which many of the facilities 
regulated by Local Law 17 provide alternatives. [E]x press ion on public issues has 
always rested on the highest rung on the hierarchy of f'irst Amendment values. 
Mandating speech that a speaker would not otherwise make necessarily alters the 
content of the speech. A requirement that pregnancy services centers address 
abortion, emergency contraception, or prenatal care at the beginning of their contact 
with potential clients alters the centers' political speech by mandating the manner in 
which the discussion of these issues begins. 

Evergreen Ass'n, Inc. v. City ofN.Y., 740 F.3d 233,249 (2d Cir. 2014) (citations omitted). 

The court finds further that even if the intermediate scrutiny applicable to laws regulating 
professional or commercial speech were applied in this case, see Centi-al Hudson Gas & Elec. Corp. 
v. Public Serv. Comm. ofNew York, 447 U.S. 557, 561-62 (1980), plaintiffs have demonstrated a 
better than negligible chance of showing that the amended act would still likely fail. Once again, 
at this stage of the litigation and on this record, defendants have not proven that the amended act is 
narrowly tailored to achieve a substantial government interest. See Bolger v. Youngs Drug Prods. 
Corp., 463 U.S.60,71 n.20 ( 1983) ("The party seeking to uphold a restriction on commercial speech 
carries the burden of justifying it."). Plaintiffs have, on the other hand, demonstrated a better than 
negligible chance of showing that a law compelling the hea lth care provider with conscience-based 
objections to abo1iion to serve as the source of infornmtion about the legal treatment option of 
abortion and to serve as a directory of health care providers performing abortions is not narrowly 
tailored to achieve a substantial government interest. For these reasons, plaintiffs have demonstrated 
a likelihood of success on their First Amendment Free Speech claim and a prelin1ina1y injunction 
will issue.2 

IV. CONCLUSION 

For these reasons, defendants' motion to dismiss is granted in pa11 and deni.ed in part. 
Plaintiffs motion for a preliminary injunction is granted. The Secreta,y of the Illinois Department 
of Financial & Professional Regulation is hereby enjoined pursuant to Federal Rule of Civil 
Procedure 65(a) from enforcing the amended act to the extent that enforcement would penalize 
health care facilities, health care personnel , or physicians who object to providing information about 
health care providers who may offer abortion or who object to describing abortion as a beneficial 

2Even if the court were to consider the remaining factors, the court would find that they weigh in favor of 
granting the preliminary injunction. The second factor is satisfied because irreparable harm is presumed. See Chr istian 
Legal Soc'y v. Walker, 453 F.3d 853, 867 (7th Cir. 2006) ("Violations of First Amendment rights are p resumed to 
coostitute irreparable iojurics."). With rcspcctto factors three and four, the court concludes that io balancing the equities 
in consideration of the public interest, lllinois is not harmed by preliminarily enjoioing the enforcement of a law that 
probably violates the First Amendment. See Higher Soc'y of Ind. 858 F.3d at l 116. Moreover, the legal right to an 
abortion is widely known and a person desiring such a procedure, except in the most extraordinary circumstances, would 
have little difficulty in finding a provider. 

9 
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treatment option. This preliminary injunction is effective until the conclusion of this action or 
further order of the cou,1. 

Date: 7/l9/2017 ENTER: 

District Judge 

10 
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YOUR FIRST NAME 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 

YOUR LAST NAME 

- / CELL PHONE (Please include area code) ONE (Please include area code) 

Form Approved: 0MB No. 099(M)269. 
See 0MB Statement on Reverse. 

---_:_:_x _ ___ _______J,___----r=c-=-c-------

______ ..._ 

A re you fil ing this complaint for someone else? 0 Yes [Rj No 

If Yes, whose civi l rights do you believe were v iolated? 

ILAST NAME FIRST NAME 

I believe that I have been (or someone else has been) discrim inated against o n the basis of: 

D Race / Color / National Origin OAge [BJ Religion / Conscience O Sex 

D Disability O Other (specify): 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

State of Wisconsin Department of Safety and Professional Services 
STREET ADDRESS 

4822 Madison Yards Way 
STATE ZIP 

Wisconsin 53705 
When do you believe that the discrimination occurred? 
LIST DATE(S) 

04/13/2005 

CITY 

Madison 
PHONE (Please include area code) 

Describe brieffy what happened. How and why do you bel ieve that you have been discriminated against? Please be as specific as possible. 
(Attach additiona l pages as needed) 

In Wisconsin in 2002 as a pharmacist I did not feel comfortable with a prescription refill. I 
determined that the refill was being used for contraception . Therefore, I made a conscientious 
objection out of a sincerely held religious belief not to dispense or to participate in the transfer 
of the refill order . 

The State Board of Pharmacy determined that my objection was "unprofessi onal . " I was formally 
Thi.:..- ti -ld mJy be trur:c41tc,j due ,.., !;i::~ limit . Sec -he 11 All£:-•::a::i•:>r: De$Crio--i•""r:" iil - in --he.. case t,:>l,:h;.::- . 

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature. 

SIGNATURE IDATE (mmlddlyyyy) 

----- . 09/17/2018 
~ ith OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We 
collect this information under author~y of Sections 1553 and 1557 of the A ffordable Care /let, Title V I of the Civil Rights /let of 1964, Section 504 of the 
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the 
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated 
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it 
is necessary for investigation of possible discrimination, for internal systems operations, or ror routine uses, which include disclosure of information outside 
the Department of Health and Human Services (HHS) for purposes asscciated with civil rights compliance and as permitted by law. It is illegal for a recipient 
of Federal financia l assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any 
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint 
electronically with the same information. To submit an electronic complaint, go to OCR's web site at: www.hhs.gov/ocr/civil rights/complaints/index.html. 
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form). 

HHS-699 (7/09) (FRONT) PSC G"'phics (301) 443-1090 EF 
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The remaining information on this form is optional. Failure to answer these voluntary 
questions will not affect OCR's decision to process your complaint. 

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply) 
D Braille D Large Print D Cassette tape D Computer diskette D Electronic mail D TDD 

D Sign language interpreter (specify language): 

D Foreign language interpreter (specify language): D Other: 

If we cannot reach you directly, is there someone we can contact to help us reach you? 

FIRST NAME LAST NAME 

HOME PHONE (Please include area code) WORK PHONE (Please include area code) 

STREET ADDRESS CITY 

STATE ZIP E-MAIL ADDRESS (If available) 

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed) 
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S) 

DATE(S) FILED CASE NUMBER(S) (If known) 

To help us better serve the public, please provide the following information for the person you believe was discriminated against 
(you or the person on whose behalf you are filing). 

ETHNICITY (select one) RACE (select one or more) 

D Hispanic or Latino D American Indian or Alaska Native D Asian D Native Hawaiian or Other Pacific Islander 

D Not Hispanic or Latino D Black or African American D Vllhite D Other (specify): 

PRIMARY LANGUAGE SPOKEN (if other then English) 

How did you learn about the Office for Civil Rights? 
OHHS Website/Internet Search D Family/Friend/Associate D Religious.'Community Org D Lawyer/Legal Org D Phone Directory D Employer 

D Fed/State/Local Gov O Healthcare Provider/Health Plan O Conference/OCR Brochure D Other (specify): 

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the 
OCR Headquarters address below. 

Burden Statement 

U.S. Department of Health and Human 
Services 

Office for Civil Rights 
Centralized Case Management Operations 

200 Independence Ave. , S.W. 
Suite 515F, HHH Building 
Washington, D.C. 20201 

Customer Response Center: (800) 368-1019 
Fax: (202) 619-3818 
TDD: (800) 537-7697 

Email : ocrmail@hhs.gov 

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, Including the time for reviewing instructions, 
gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of 
information, including suggestions for reducing this burden, lo: HHS/OS Reports Clearance Off,cer, Off,ce of Information Resources Management, 200 Independence Ave. S.W., 
Room 531H , Washington, D.C. 20201. Please do not mall complaint form to this address. 

HHS-699 (7/09) (BACK) 
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COMPLAINANT CONSENT FORM 

The Department of Health and Human Services ' (HHS) Office for Civil Rights (OCR) 
has the authority to collect and receive material and information about you, including 
personnel and medical records, which are relevant to its investigation of your complaint. 

To investigate your complaint, OCR may need to reveal your identity or identifying 
information about you to persons at the entity or agency under investigation or to other 
persons, agencies, or entities. 

The Privacy Act of 1974 protects certain federal records that contain personally identifiable 
infonnation about you and, with your consent, allows OCR to use your name or other 
personal information, if necessary, to investigate your complaint. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

Additionally, OCR may disclose information, including medical records and other personal 
infonnation, which it has gathered during the course of its investigation in order to comply 
with a request under the Freedom oflnfonnation Act (FOIA) and may refer your complaint 
to another appropriate agency. 

Under FOIA, OCR may be required to release information regarding the investigation of 
your complaint; however, we will make every effort, as permitted by law, to protect 
information that identifies individuals or that, if released, could constitute a clearly 
unwarranted invasion of personal privacy. 

Please read and review the documents entitled, Notice to Complainants and Other 
{ndividuals Asked to Supply Information to the Office for Civil Rights and Protecting 
Personal Information in Complaint Inveslif[alions for further information regarding how 
OCR may obtain, use, and disclose your information while investigating your complaint. 

ln order to expedite the investigation of your complaint if it is accepted by OCR, 
please read, sign, and return one copy of this consent form to OCR with your 
complaint. Please make one copy for your records. 

As a complainant, I understand that in the course of the investigation of my 
complaint it may become necessary for OCR to reveal my identity or identitying 
infonnation about me to persons at the entity or agency under investigation or to 
other persons, agencies, or entities. 

Comp/a,nt Consent Form Page I of1 
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I am also aware of the obligations of OCR to honor requests under the Freedom of 
lnfom1ation Act (FOlA). I understand that it may be necessary for OCR to disclose 
information, including personally identifying information, which it has gathered as 
part of its investigation of my complaint. 

In addition, I understand that as a complainant I am covered by the Department of 
Health and Human Services' (I-ffiS) regulations which protect any individual from 
being intimidated, threatened, coerced, retaliated against, or discriminated against 
because he/she has made a complaint, testified, assisted, or participated in any 
manner in any mediation, investigation, hearing, proceeding, or other part of HHS' 
investigation, conciliation, or enforcement process. 

After reading the above information. please check ONLY ONE of the following boxes: 

00 CONSENT: I have read, understand, and agree to the above and give permission to 
OCR to reveal my identity or identifying information about me in my case file to persons at 
the entity or agency under investigation or to other relevant persons, agencies, or entities 
during any part of HHS' investigation, conciliation, or enforcement process 

D CONSENT DENJED: 1 have read and I understand the above and do not give 
permission to OCR to reveal my identity or identifying information about me. I understand 
that this denial of consent is likely to impede the investigation of my complaint and may 
result in closure of the investigation. 

Signature: Date: O 9 / 1 7 / 2 O 1 8 
•Please sign and date d to srgn if submmmg this fomr by emar/ bcc,mse s11bn11ss1011 by email represents yor1r ngnawre. 

Name (Please print): 

Address: 

Telephone Number: X (H) 

Complaint Consent Form Page2of2 
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Privacy Act 

NOTICE TO COMPLAINANTS AND OTHER 
INDIVIDUALS ASKED TO SUPPLY INFORMATION 

TO THE OFFICE FOR CIVIL RIGHTS 

The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply 
infonnation that: 

- OCR is authorized to solicit infonnation under: 
(i) Federal laws baning discrimination by recipients of Federal financia l assistance on grounds of race, 
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving 
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including, 
but not limited to, T itle VI of the Civil Rights Act of 1964 ( 42 U.S.C. § 2000d et seq.), Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of L975 (42 U.S.C. § 6 IO le/ 
seq.), Title IX of the Education Amendments ofl972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of 
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42 
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C. 
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of20 17, Pub. L. 115-31, Div. 
H, Tit. V, § 507); 
(ii) Titles V[ and XVI of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s et seq.) and 42 
C.F.R. Pait 124, Subpart G (Community Service obligations of Hill- Button facilities); 
(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by 
HHS; and 
(iv) Title ll of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Depaitment of Justice 
regulations at 28 C.F.R. Part 35, which give HHS " designated agency" authority to investigate and resolve 
disability discrimination complaints against certain public entities, defined as health and service agencies 
of state and local govemments, regardless of whether they receive federal financia l assistance. 
(v) The Standards for the Privacy of lndividually Identifiable Health Infonnation (The Privacy Rule) at 45 
C.F.R. Pait 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and 
Accountabili ty Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2). 

OCR will request infonnation for the purpose of determining and securing compliance with the Federal 
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients 
of Federal financial assistance is voluntary; however, even individuals who voluntari ly disclose 
infonnation are subject to prosecution and penalties under 18 U.S.C. § 100 I for making false statements. 

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial 
assistance, failure to provide OCR with requested information may preclude OCR from making a 
compliance determination or enforcing the laws above. 

Notice lfJ Complai11a11ts and 01her Individuals 

HHS-700 (10/17) (BACK) 

Page 1 o/2 
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OCR has the authority to disclose personal infonnation collected during an investigation without the 
individual's consent for the following routine uses: 

(i) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with 
respect to such records; 
(ii) for disclosure to a congressional office from the record of an individual in response to an inquiry made 
at the request of the individual; 
(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and 
(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to cany 
out its functions indicate a violation or potential violation of law. 

Under 5 U.S.C. § 552a(k)(2) and the HHS P1ivacy Act regulations at 45 C.F.R. §Sb.II OCR complaint 
records have been exempted as investigatory material compiled for law enforcement purposes from certain 
P1ivacy Act access, amendment, correction and notification requirements. 

Freedom of Information Act 
A complainant, the recipient or any member of the public may request release of OCR records under the 
Freedom of lnformation Act (5 U.S.C. § 552) (FO[A) and HHS regulations at 45 C.F.R. Part 5. 

Fraud and False Statements 
Federal law, at l8 U.S.C. § LOOL, authorizes prosecution and penalties of fine or imprisonment for 
conviction of "whoever, in any matter within the jurisdiction of any department or agency of the United 
States knowingly and willfully fa lsifies, conceals or covers up by any trick, scheme, or device a material 
fact, or makes any false, fi ctitious or fraudulent statements or representations or makes or uses any false 
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry". 

No1ice to Complainants and Oiher fndividuals 

HHS-700 (10/17) (BACK) 

Page2of2 
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PROTECTING PERSONAL INFORMATION IN 
COMPLAINT INVESTIGATIONS 

To investigate your complaint, the Department of Health and Human Services' (HHS) Office for Civil 
Rights (OCR) will collect infonnation from different sources. Depending on the type of complaint, we 
may need to get copies of your medical records, or other infonnation that is personal to you. This Fact 
Sheet explains how OCR protects your personal infonnation that is part of your case file. 

HOW DOES OCR PROTECT MY PERSONAL INFORMATION? 

OCR is required by law to protect your personal information. The Ptivacy Act of 1974 protects Federal 
records about an individual containing personally identifiable information, including, but not limited to, 
the individual's medical history, education, financial transactions, and criminal or employment history that 
contains an individual' s name or other identifying infonnation. 

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent 
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights 
laws or when it is otherwise permitted by law. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure 
to give consent is likely to impede the investigation of your complaint and may result in the closure of 
your case. 

CAN I SEE MY OCR FILE? 

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case 
has been closed; however, OCR can withhold information from you in order to protect the identities of 
witnesses and other sources of infonnation. 

CAN OCR GrvE MY FILE TO A..W ONE ELSE? 

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another 
appropriate agency without your permission. 

lfyou tile a complaint with OCR, and we decide we cannot help you, we may refer your complaint to 
another agency such as the Department of Justice. 

PrOlt!Clillg Personal /11/ormmion 

HHS-700 (10/17) (BACK) 

Page I o/2 
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fiii• 
CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE? 

Access to OCR's files and records is controlled by the Freedom of lnfonnation Act (FOLA). Under FOLA, 
OCR may be required to release information about this case upon public request. In the event that OCR 
receives such a request, we will make every effo1t, as pennitted by law, to protect information that 
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal 
privacy. 

lfOCR receives protected health information about you in connection with a HTPAA Privacy Rule 
investigation or compliance review, we will only share this infonnation with individuals outside of HHS if 
necessary for our compliance efforts or if we are required to do so by another law. 

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY 
FILE? 

[n most cases, the first two hours spent searching for document(s) you request under the Freedom of 
[nfonnation Act and the first 100 pages are free. Additional search time or copying time may result in a 
cost for which you will be responsible. If you wish to limjt the search time and number of pages to a 
maximum of two hours and 100 pages; please specify trus in your request. You may also set a specific cost 
limit, for example, cost not to exceed S 100.00. 

If you have any questions about this complaint and consent package, P lease contact OCR at 
http://www.hbs.gov/ocr/ office/about/contactus/index.btml 

Pr(Jtecti11g Personal Information 

HHS-700 (10/17) (BACK) 

OR 

Contact the Customer Response Center at (800) 368-IO I 9 

(see contact information on page 2 of the Complaint Form) 

Page2of2 
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Clinical ethics 

Conscientious refusals to refer: findings from 
a national physician survey 
Michael P Combs,1 Ryan M Antiel,2 Jon C Tilburt,3 Paul S Mueller,3 Farr A Curlin4 

ABSTRACT 
Background Regarding controversial medical services, 
many have argued that if physicians cannot in good 
conscience provide a legal medical intervention for which 
a patient is a candidate, they should refer the requesting 
patient to an accommodating provider. This study 
examines what US physicians think a doctor is obligated 
to do when the doctor thinks it would be immoral to 
provide a referral. 
Method The authors conducted a cross-sectional survey 
of a random sample of 2000 US physicians from all 
specialties. The primary criterion variable was agreement 
that physicians have a professional obligation to refer 
patients for all legal medical services for which the 
patients are candidates. even if the physician believes 
that such a referral is immoral. 
Results Of 1895 eligible physicians. 1032 (55%) 
responded. 57% of physicians agreed that doctors must 
refer patients regardless of whether or not the doctor 
believes the referral itself is immoral. Holding this opinion 
was independently associated with being more 
theologically pluralistic, describing oneself as 
sociopolitically liberal. and indicating that respect for 
patient autonomy is the most important bioethical 
principle in one's practice (multivariable ORs. 1.6-2.4 ). 
Conclusions Physicians are divided about a professional 
obligation to refer when the physician believes that 
referral itself is immoral. These data suggest there is no 
uncontroversial way to resolve conflicts posed when 
patients request interventions that their physicians 
cannot in good conscience provide. 

INTRODUCTION 
Few issues in medicine pique professional and 
public interest more than debates over physician 
conscientious refusals.1- 6 These debates take place 
within and are informed by broader disagreements 
over how to balance and prioritise different et hical 
principles and concerns in the practice of medicine. 
Physicians' freedom to refuse medical interventions 
for reasons of conscience has been defended on 
the grounds that medicine as a moral practice 
depends on physicians doing that which they in 
good faith believe is in the patient's interest, and 
also that physicians have a right to protect their 
integrity by acting according their values.7- 10 Yet, 
critics argue that such refusals violate patient 
autonomy11

-
13 and unjustly make patients' access 

to healthcare services dependent on the personal 
values of individual physicians.6 14 

A commonly proposed solution seeks to balance 
competing concerns by permitting refusals so long 
as the physician refers the patient to a ?rovider who 
will accommodate the request.8 is-i Dan Brock 
argues that th is 'conventional compromise' respects 

individual physicians' integrity whUe fulfilling the 
medical profession's obligation to make the full 
range of legal medical interventions available to 
patients. 15 Previous studies suggest that most 
physicians agree both that doctors are not obligated 
to do something they think is immoral and that 
they should provide a referral for services they are 
unwilling to provide themselves. 18 19 But what 
about those situations in which a physician believes 
that making a referral is itself immoral? Brock and 
others have argued that physicians must refer in 
these cases or face professional sanction, 15 20 but to 
date no empirical studies have examined the views 
of practicing physicians. 

We examined data from a national survey Lo 
describe physicians' beliefs about whether or not 
they have a professional obligation to refer patients 
even when they believe the referral itself is 
immoral. In addition, we sought to clarify how 
theoretical ethics informs physicians' judgement 
in this area by asking physicians to indicate 
which bioethical principle- among beneficence, 
respect for autonomy, and justice21- is most 
important to their practice. Despite the prominence 
of these principles in medical ethics discourse, 
no empirical studies have assessed how physicians 
rank their priority w ith respect to clinical practice. 
Building on prior studies, we examined the rela­
tionships between believing that doctors are always 
obligated to refer, identifying autonomy as the 
most important principle in one's practice, and 
physicians' demographic, religious and sociopolitical 
characteristics. 

METHODS 
The methods of this study have been described 
elsewhere.22 In 2009 we mailed a confidential, self­
administered questionnaire up to three times to 
a random sam ple of 2000 practicing US physicians, 
aged 65 years or younger and from all specialties, 
selected Erom the American Medical Association 
Masterfile. The initial mailing included a gift, and 
an additional US525 was promised to those who 
responded. The Mayo Clinic Institutional Review 
Board approved this study. 

Questionnaire 
Our primary criterion variable was agreement with 
the statement: 'Physicians have a professional 
obligation LO refer patients for all legal medical 
services for which the patients are candidates, even 
if the physician believes that such a referral is 
immoral'. We also asked: 'Which of the following 
ethical principles is the most important in your 
practice as a physician? (1) Respect for autonomy­
honouring the rights of patients to make decisions 

J Med Erhics 2011:37:397- 401. doi:10.1136/jme.2010.041194 397 

c... 

s: 
(1) 
0. 
rn 
:f 
~-
:::,, 

ie. 
'O 
C 
2: 
;;;· 
~ 
(1) 
0. 
Ill 
(J) 

'R 
0 
:, 

0 

~ 
:, 
i5 
Ill 
0. 
(1) 
0. 

a 
3 
~ 

! 
3 
(1) 

i:::r 
]. 
8 
i 
0 
:, 

~ 
(/) 
(1) 
'O 
ro 
3 
CT 

~ 
I\) 

~ 
00 
CT 
'< 
(0 
C 
(1) 
(J) 

""' lJ 
0 
ro 
~ 
0. 
CT 
'< 

8 
'O 
'< 
cB· 
~ 



HHS Conscience Rule-000538671

Case 1:19-cv-04676-PAE   Document 226-1   Filed 09/20/19   Page 3 of 6

JA 2663

Clinical ethics 

for themselves; (2) Justice- seeking fair treatment of pat ients 
based on medical need and fair distribution of healthcare 
resources; and (3) Beneficience/ non-maleficence- promoting the 
wellbeing of patients and preventing illness, while minimising 
harm.' 

Primary predictor variables were physicians' religious charac­
teristics and sociopolitical views. Religious affiliation was 
categorised as: no religion, Jewish, Roman Catholic or Eastern 
Orthodox, non-evangelical Protestants (includes non-evangelical 
other Christians), evangelical Protestants (includes evanilelical 
other Christians) and other religions. Religious salience23 4 was 
assessed with the question: 'How important would you say your 
religion is in your life ?' Responses were: 'the most important 
part of my life', 'very important', 'fairly important', 'not very 
important' and 'not applicable- I have no religion'; the last two 
categories were collapsed into one. Spirituality was measured by 
asking: 'To what extent do you consider yourself a spiritua l 
person?' Responses were: 'very spiritual', 'moderately spiritual', 
'fairly spiritual' and 'not very spiritual'. 

Additionally, we scored physicians on a scale of theological 
pluralism-the extent to which physicians believe that no reli­
gion is uniquely and comprehensively true. An earlier study 
found tha t physicians with high theological pluralism were 
more likely to endorse nondirective counsel in areas of moral 
controversy.25 We asked physicians to rate their level of agree­
ment with three statements: (! ) There is truth in one religion; 
(2) Different religions have different versions of the truth and 
each may be equally right in its own way; and (3) There is no 
one, true, right religion. Responses were scored on a four point 
scale from 'agree strongly ' Lo 'disagree strongly'. After reverse­
scoring the first statement, responses were summed (Cronbach 
a=0.75) and scores trichotomised into low, moderate and high 
theological pluralism. 

Sociopolitical views were measured by responses to the 
question, 'How would you characterise yourself on social 
issues?' Responses were: 'conservative', 'moderate', ' liberal' and 
'other' . Secondary predictors included age, sex, race, region of the 
count ry and medical specialty. 

Statistical analyses 
After generating population estimates from physicians' 
responses to each item, we used t he x2 test to examine associ­
ations beLween the two primary criterion variables, and 
between each criterion and each predictor. We then used 
multiple logistic regression LO test whether bivariate associations 
remained after adjustment for relevant covariates. All analyses 
were conducted w ith Stata SE statistical software V.11.0. 
Respondents who left items blank were omitted from analysis 
of those i terns. 

RESULTS 
Of the 2000 physicians surveyed, 5'Jlo (n= l05) could not be 
contacted. Of 1895 eligible physicians, 1032 completed the 
survey, giving a cooperation rate of 55%.26 Table I displays 
the demographic, religious and sociopolitical characteristics of 
respondents. 

As seen in table 2, the majority (57%) of respondents agreed 
that physicians have a professional duty to refer patients for all 
legal medical services for which the patients are candidates, even 
if the physician believes tha t such a referral is immoral. Almost 
two thirds (64%) indicated that beneficence was the most 
important ethical principle to their medical practice, one in fou r 
(26%) indicated respect for autonomy and one in 10 (10%) 
indicated ju st ice. 
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Table 1 Demographic, religious, and sociopolitical 
characteristics of survey respondents (n= 1032• ) 
Characteristics n (%) 

Male 
F-emale 
ftace ln= 1011) 

White 
Asian 
Other 
Black 

Region ln= 1015) 
So111h 
Midwest 
Northeast 
West 

Medical specialty ln= 1032) 
General medicine 
Medicine subspecialty 
Family practice 
Surgery 
08/gyn 
Psychiatry 
Pediatrics & peds. subspeciahies 
Diagnostic !pathology & radiology) 
Anaesthesiology 
Non-d inicaVother 

Religious affiliation (n= 994) 
No religion 
Jewish 
Roman Catholic/Eastern orthodox 
Non-evangelical protestantt 
Evangelical protestantt 
Other religion 

Religious Salience (n=1003) 
Not important 
Fairty important 
Very important 
Most important thing in my life 

Spirituality (n= 1000) 
Not spiritual 
Moderately spiritual 
Slightly spiritual 
Very spiritual 

Theological pluralism (naa977) 

Low 
Moderate 
High 

Sociopolitical views ln= 1018) 
Conservative 
Moderate 
Liberal 
Other 

The mean age ISO) of respondents was 49.8 18.71 years. 
*Not all values sum to 1032 due to partial non-response. 
t Protesllmt inckides those who identified as 'Other Christian'. 

728 172) 
283 128) 

786 178) 
146 (14) 
54 15) 
25 12) 

331 133) 
251 125) 
227 122) 
206 120) 

183 118) 
197 119) 
119 1121 
158 115) 
47 151 
66 16) 

131 113) 
54 15) 

66 16) 
11 111 

146 115) 
136 114) 
238 124) 
249 125) 
87 191 

138 114) 

300 130) 
285 128) 
313 131) 
105 110) 

115 112) 
231 123) 
397 140) 
257 126) 

274 128) 
265 127) 
438 145) 

291 129) 
426 142) 

281 128) 
20 12) 

Table 3 presen ts the incidence and odds of agreeing that 
physicians must refer even if they believe that referral is itself 
immoral, stratified by physicians' religious characteristics, 
sociopolitical views, and the ethical principle most important to 
their practice. After adjusting for potential covariates, physicians 
remained more likely to agree that they were obligated to refer if 
they had moderate or high theological pluralism (compared Lo 
low theological pluralism, OR 1.6, 95% Cl 1.1 to 2.5 and OR 1.9, 
95% Cl 1.3 to 2.81 respectively), t hey self-identi fied as liberal 
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Table 2 US physicians' responses regarding whether physicians are 
professionally obligated to refer even if the physician believes the referral 
is immoral, and which bioethical principle is most important to their 
practice 
Response n (%) 

Survey item: Physicians have a professional obligation to refer patients for all legal 
medical services for which the patients are candidates, even ff the physician believes 
that such a refem,I is immoral. (n=997) 

Strongly agree 

Moderately agree 

Moderately disagree 
Strongly disagree 

268 (27) 

298 (30) 
245 (25) 

186 (19) 

Survey item: Which of the following ethical principles is the most important to your 
practice as a physician? (n= 1000) 

Beneficen°"'non-maleficence 
Respect for autonomy 

Justice 

641 (64) 

255 (26) 

104 (10) 

(OR 2.4, 95% CT 1.5 to 3.8, compared to conservative) or they 
rated respect for autonomy as the most important ethical 
principle (OR 1.6, 95% CI I.I to 2.3, compared to beneficence/ 
nonmaleficence). 

After adjusting for relevant covariates, physicians' beliefs 
about referral were not associated with age, gender or region. 

Table 3 Association of physicians' religious, spiritual, theological and 
sociopolitical characteristics with agreement that physicians are 
professional obligated to refer patients even if they believe the referral is 
immoral 
Characteristic n (%1 p Value (x_2l OR (95% Cl) 

Religious affiliation (n) 

No religion (1441 102 (71) 1.0 referent 

Jewish (135) 83 (61) < 0.001 0.8 (0.3 to 1.7) 
Roman Catholic/Eastern 112 (47) 0.7 (0.3 to 1.5) 
Orthodox (236) 

Non-evangelical Protestant 1235) 127 (54) 1 (0.5 to 2.1) 
Evangelical Protestant (100) 45 (45) 0.8 (0.3 to 2.1) 

Other religion I 136) 91 (67) 1.9 (0.8 to 4.5) 

Religious saliencet In) 

Not important 199 (67) 1.0 referent 
Fairly important 179 163) < 0.001 1.0 (0.7 to 1.51 

Very important 148 (48) 0.1 (0.4 to 1. 1 I 
Most important thing in my life 39 (38) 0.5 10.3 to 1.02) 

Spiritualiltyt (n) 
Not spiritual 71 (62) 1.0 referent 

Moderately spiritual 140 (61) 0.005 1.2 (0.7 to 2.1) 

Slightly spiritual 233 (59) 1.5 (0.8 to 2.6) 

Very spiritual 121 147) 1.2 10.6 to 2.2) 
Theological plurelismt (n) 

Low 111 (41) 1.0 referent 
Moderate 156 (60) < 0.001 1.6* 11.1 to 2.5) 
High 286 (661 1.9• (1.3 to 2.8) 

Sociopolitical views (n) 

Conservative 114 (41 I 1.0 referent 
Moderate 234 (57) < 0.001 1.3 (0.9 to 1.8) 

Liberal 205 (75) 2.4* (1.5 to 3.8) 
Other 8 (42) 0.6 (0.2 to 1.9) 

Most important ethical principle (n) 

Beneficen°"'non-maleficence 334 (54) 1.0 referent 

Respect for autonomy 159 164) O.o2 1.6* (I.I to 2.3) 
Justice 61 (62) 1.3 (0.8 to 2.2) 

•p value <0.05. 
t Regression model includes sex., age, region, s pecialty, religious affiliation1 sociopolitical 
views and most important ethical principle as covariates. 
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Asian physicians were less likely than white physicians (OR 0.6, 
95% Cl 0.4 to 0.95), and obstetrician/gynecologists were more 
likely than general medicine physicians (OR 2.6, 95% Cl 1.1 to 
5.9), Lo agree thal they are always obligaLed to refer (data not 
shown in tables) . 

In multivariate analyses, pediatricians were much less likely 
than general medicine physicians (OR 0.1, 95% CJ 0.04 to 0.3) to 
indicate that autonomy is the most important ethical principle 
in their practice, but choosing autonomy was not associated 
with any religious, sociopolitical or demographic characteristics. 

DISCUSSION 
In a large, contemporary survey of practicing US physicians 
from all specialties, we found that a small majority agrees that 
physicians have a professional obligat ion to refer patients for all 
legal medical services for which the patients are candidates, even 
if the physician believes that such a referral is immoral. This 
opinion is associated with being theologically pluralistic, socio­
politically l.iberal and/or believing that respect for patient 
autonomy is the most important bioethical principle in one's 
practice. 

These data expand on previous findings about physicians' 
obligati.ons when a patient requests a legal medical intervention 
to which their physician objects on moral [rounds. lwo prior 
studies found that most physicians (71 %1 and 82%19) agree 
that when a patient requests a legal medical procedure to which 
the physician objects, the physician is obligated to provide 
a referral to a willing physician. This study asked expl.icitly 
about physicians' obligations when they object even to referral 
and finds that only slightly more than half of doctors believe 
that physicians are obligated to refer in those instances. 

Previous research into conscience and medicine suggested that 
many physicians are ambivalent abou t their obligations in areas 
of moral controversy. In a prior study, 42% of physicians agreed 
that 'a physician should never do what he or she believes is 
morally wrong, no matter whal experts say', 22% agreed that 
'sometimes physicians have a professional ethical obligation 
to provide medical services even if they personally believe it 
would be morally wrong Lo do so,' and 36% agreed with both of 
these seemingly contradictory statements. 19 The percentage of 
physicians in that study who believed that physicians are never 
obligated to violate their consciences corresponds very closely to 
the percentage of physicians in this present study (43%) who did 
noL agree that physicians are obligated to make referrals that 
they believe are immoral. 

Physician's conflicting opinions regarding referrals mirror 
disagreemenls among bioethicisLs, wilh leading figures both 
rejecting and defending physicians' right to refuse to refer if they 
believe a referral is immoral. 15 27 Further complicating this issue 
is the reality that every clinical situation is unique; ethical rules 
do not always apply equally to different scenarios?8 Moreover, 
patients and physicians often come from different moral 
communities and disparate worldviews.29 As such, physic.ians 
and patients must at times negotiate complex clinical decisions 
without recourse to a shared ethical standard. 

Our data highlight how this deliberative process depends to 
a real extent on the characteristics of the individual physician. 
Physicians who are more theologically pluralistic are more likely 
to believe they are always obligated to refer. Physicians who 
believe that neither their own nor any other religion is uniquely 
and comprehensively true, or that different religions or moral 
traditions may each be righ t in their own way, might sensibly 
accommodate requests that reflect the patient's moral valua­
tions even if such valuations contradict those of the physician. 
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Likewise, physicians who describe their social views as liberal 
are also more likely to believe physicians should always refer. 
The term 'liberal' has many uses, so we are cautious to avoid 
overinlerpreting this finding. However, Lhis finding is consistent 
with what philosopher Charles Taylor calls 'the liberalism of 
neutrality', in which individuals make choices according to their 
own authentic convictions regarding what constitutes a good 
life.30 In such a framework, the state, and perhaps public 
professions like medicine, should remain neutral regarding 
patients' choices. 

Nor is it surprising that physicians who prioritise respect for 
autonomy would be more accommodating of patient requests . 
The principle of patient autonomy receives great emphasis in 
the bioethics literature,31

-
3

" and in our study one in four 
physicians rated autonomy as the most important bioethical 
principle in their clinical practice. However, we did not ask 
physicians to rank how they prioritise the ethical principles in 
morally complex scenarios and we cannot, therefore, infer which 
principle they believe is most important in such cases. Previous 
studies25 34 suggest that this proportion would probably have 
been higher if we had specified a morally complex scenario rather 
than physicians' general clinical practice. Further study is needed 
LO draw these sorts of distinctions. 

Together with earlier findings, these data make clear that 
consensus is narrow regarding how physicians should respond 
when patients request interventions Lo which their physicians 
have moral objections. Few would deny that physicians should 
be candid and forthcoming, Laking care to not deceive or mislead 
the patient about the reason for the refusal or the options 
available. Likewise, it is widely recognised that patients have 
a legal right to seek all legal medical interventions, and that 
physician refusals for these services are made problematic and 
consequential for patients because professional licensing makes 
physicians the gatekeepers to most such interventions. Yet 
beyond this area of agreement, there are no uncontroversial 
solutions lo the dilemmas posed by conscientious refusals to 
refer. 

One proposed resolution would have physicians either leave 
the profession or choose specialt ies where they will not be asked 
to violate their consciences.3 1'1 20 Given the rapid evolution of 
medical practice, not to mention its segmentation and subspe­
cialisation, those entering medical practice cannot fully antici­
pate whether a certain specialty will or will not coincide with 
Lheir values in the future. Furthermore, Lhis proposed resolution 
does not adequately address what is to be done with individuals 
who have a passionate interest in and aptitude for a particular 
clinical specialty, but who have misgivings abouL a small 
segment of that specialty's practice. 

Another solution would have physicians inform patients, 
at the beginning of the physician-patient relationship or 
another reasonable time, what medical services they are and are 
not willing Lo provide. 15 16 This would ostensibly enhance 
patient autonomy by allowing patients to seek out physicians 
who will at least accommodate their values. Many patients, 
however, have limited choices regarding their physicians, either 
because they live in rural or otherwise remote areas or because 
of their insurance status. In addition, it is unreasonable to 
expect patients to anticipate all circumstances that might 
transpire or the medical interventions they might one day 
request.27 35 Therefore, even if physicians make sincere efforts 
to proactively disclose their relevant objections to patients, 
conflicts will arise. 

Future efforts to resolve problems posed by conscientious 
refusals should be informed by our findings. The conventional 
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compromise, which permits conscientious refusals so long as 
physicians make timely referrals to accommodating providers, 
has been advanced as a way of protecting both physician 
integrity and patient autonomy. However, the compromise is 
unproblematic only when physicians can in good conscience 
make the referral. When they cannoL, our data suggest Lhat 
almost half (43%) of US physicians do not believe the conven­
tional compromise applies. Policies that mandate referrals are 
therefor-e likely to be resisted by large portions of the profession. 
Less contentious, perhaps, would be policies that focus on 
meeting patients' interest in having increased access to contro­
versial interventions without asking or requiring individual 
physicians to do what they believe is immoral.36 

Our study suggests a possible role for healthcare institutions 
in mediating disputes over controversial medical services. 
Healthcare institutions have obligations not only to individual 
patients, but also to their broader communities.37 Moreover, 
healthcare institutions have the capacity to anticipate the sorts 
of conflicts that may emerge between physicians and patients, 
and to set up systems that minimise both the inconvenience to 
the patient and the complicity of the medical personnel.38 Some 
institutions are committed to providing all legal medical inter­
ventions. Others, such as Catholic hospitals, exclude those 
interventions that are inconsistent with their mission and 
identity. Either way, healthcare institutions can ask clinicians' Lo 
disclose clinically relevant objections, and should have policies 
and procedures to facilitate referrals, transfers of care, or other 
accommodations when patients' request interventions lo which 
their physicians object. 

T here are additional limitations to this study. Although our 
response rate is consistent with other surveys of this type,39 

there is a possibility that non-respondents differed in ways that 
biased our findings. Theological pluralism has internal consis­
tency and has been found previously to account for difference in 
physicians' et hical judgements, but it remains a novel variable 
and should be considered provisional until further research 
affirms its validity. In addiLion, the structure of the queslion­
naire allowed respondents to imagine clinical scenarios specific 
to their practice. Future studies would benefit from vignettes 
that to some extent normalise how respondents think about 
conscientious refusals. Finally, the cross-sectional design of this 
study does noL permit any causal inferences from sLatisLical 
associations, nor can we say how physicians in fact behave in 
any specific instance. 

Despite these limitations, this study indicates that physicians 
are divided about a professional obligation to refer if the 
physician believes that referral itself is immoral. Given the 
absence of consensus concerning a requirement to refer, at this 
time there remains no uncontroversial way to resolve conflicts 
posed when patients request interventions that their physicians 
cannot in good conscience provide. 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, et al., 

Plaintiffs,

v.

UNITED STATES DEPARTMENT 
OF HEALTH AND HUMAN 
SERVICES, et al.,

Defendants.

19 Civ. 4676 (PAE) (lead)

19 Civ. 5433 (PAE) (consolidated) 
19 Civ. 5435 (PAE) (consolidated) 

DECLARATION OF MATTHEW COLANGELO

Matthew Colangelo, pursuant to penalty of perjury under 28 U.S.C. § 1746, does hereby 

state the following:

I am an attorney in the Office of the New York State Attorney General and counsel to 

Plaintiffs in this action.  I submit this Declaration in support of Plaintiffs’ reply memorandum of 

law in support of their cross-motion for summary judgment. 

Attached to this Declaration are true and correct copies of the following numbered 

exhibits, including parts of the administrative record produced by Defendants in this action:

137. Comment, Whitman-Walker Clinic, Inc. (AR 135450)

138. Comment, Former EEOC Chair Jenny Yang & Former EEOC Legal Counsel Peggy
Mastroianni (AR 147884)

139. Compl. 18-292941 (AR 542316)

Dated: October 3, 2019 /s/ Matthew Colangelo
Matthew Colangelo
Office of the New York State Attorney General
28 Liberty Street 
New York, NY 10005 
Phone: (212) 416-6057 
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BEFORE THE UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES 

Protecting Statutory Conscience Rights ) 
in Health Care; Delegations of Authority ) 

Docket No. HHS-OCR-2018-0002; 
RIN 0945-ZA03 

Comments of Whitman-Walker Health on the Notice of Proposed Rulemaking 

Whitman-Walker Clinic, Inc., dba Whitman-Walker Health (WWH or Whitman-Walker), 

submits these comments on the Proposed Rule published on January 26, 2018, 83 Fed. Reg. 

3880. The Proposed Rule's sweeping language ventures far beyond the actual scope of the 

federal laws that it purports to enforce. HHS appears to be endorsing discriminatory behavior by 

health care workers, motivated by their personal beliefs, that would be corrosive of fundamental 

professional standards and would threaten our patients' welfare and Whitman-Walker's ability to 

fulfill our mission. We urge that the Proposed Rule be withdrawn, or at a minimum, that it be 

modified to make clear that no endorsement is intended of discrimination in health care against 

lesbian, gay, bisexual, transgender and queer persons - or any discrimination based on the race, 

ethnicity, gender, disability status or religion of patients. 

Interest of Whitman-Walker Health 

Whitman-Walker is a Federally Qualified Health Center serving the greater Washington, 

DC metropolitan area, with a distinctive mission. As our Mission Statement declares: 

Whitman-Walker Health offers affirming community-based health and wellness services 
to all with a special expertise in LGBTQ and HIV care. We empower all persons to live 
healthy, love openly, and achieve equality and inclusion. 

Our patient population is quite diverse and reflects our commitment to be a health home for 

individuals and families that have experienced stigma and discrimination, and have otherwise 

encountered challenges in obtaining affordable, high-quality health care. In calendar year 2017, 

we provided health-related services to more than 20,000 unique individuals. Of our medical and 
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behavioral health patients, approximately 40% identified themselves as Black; approximately 

40% identified themselves as White; and approximately 18% identified themselves as Hispanic. 

More than one-half identified their sexual orientation as gay, lesbian, bisexual or otherwise non­

heterosexual. Approximately 8% identified themselves as transgender or gender­

nonconforming. Our patients also are quite diverse economically; in 2017 approximately 35% of 

our medical and behavioral health patients reported annual income of less than the Federal 

Poverty Level, and another 12% reported income of 100 - 200% of the FPL. 

Since the mid-1980s, Whitman-Walker's Legal Services Department has provided a wide 

range of civil legal assistance to our patients and to others in the community living with HIV or 

identifying as sexual or gender minorities. Through their work, our attorneys have broad and 

deep experience with HIV, sexual orientation and gender identity discrimination in health care, 

employment, education, housing and public services. In 2017, approximately one-half of the 

more than 3,000 individuals who received legal assistance, or assistance with public benefit 

programs, identified as gay, lesbian, bisexual or otherwise non-heterosexual, and 18% identified 

as transgender or gender-nonconforming. 

As would be expected given our very diverse community, Whitman-Walker's patient 

population and legal clients also subscribe to a wide range of religious faiths. 

Consistent with our commitment to welcoming and nondiscriminatory health care, our 

growing work force is very diverse. We currently have almost 270 employees at five sites in 

Washington, DC. More than 55% of our employees identify as people of color, and more than 

55% are women. Although we of course do not require employees to identity their sexual 

orientation or gender identity, substantial numbers of our staff are sexual and gender minorities. 
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And while we do not collect data on employee religious beliefs or practices, our work force 

includes a wide range of religious beliefs and practices, as well as a wide range of non-religious 

beliefs and philosophies. 

The diversity of our patient population, legal clients and work force all reflect our 

commitment to inclusive, welcoming and nondiscriminatory health care of the highest quality, 

with a special focus on persons who fear, or who have experienced, the lack of such care 

elsewhere. The Proposed Rule's sweeping language and lack of specificity are of great concern; 

they appear to endorse discriminatory behavior, motivated by personal beliefs, that would be 

corrosive of fundamental professional standards and would threaten our patients' health and 

welfare and Whitman-Walker's mission. 

The Proposed Rule's Sweeping, Overbroad Language Threatens Great Harm to Our 
National Health Care System, and Particularly to Mission-Driven Health Systems Such as 

Whitman-Walker, and to LGBTQ Individuals and Families and Others Particularly at 
Risk of Discrimination 

The Proposed Rule announces the intention of HHS' Office for Civil Rights to vigorously 

enforce a number of federal statutes that protect conscience rights under limited circumstances. 

Most of these statutes delineate the rights of health care providers, in certain circumstances, to 

decline to perform specific procedures without retaliation: abortion; procedures intended to result 

in sterilization; and medical interventions intended to end a patient's life. Several of the statutes 

pertain to the right of certain religious institutions to provide religiously-oriented, non-medical 

health care to their members. Other statutes delineate the right of certain health plans to 

participate in Medicaid or Medicare while declining to cover certain services, provided adequate 

notice is provided to their members. Other statutes address the right of patients (not providers) 

or the parents of minors to decline certain health-related screenings, vaccinations or treatments. 
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The Proposed Rule, however, contains broad language that appears to sweep far beyond 

these limited cir.cumstanccs, and implies that persons working in a health care field have a 

general right to decline to provide care for any reason, moral or religious, or for no articulable 

reasotJ at al l. See, e.g., proposed Section 88. 1 (Pu,µose) and Appendix A (mandamry notice to 

employees) m4:S C.F.R., 83 Fed. Reg. at 3931, declaring a broad, undefined right to 

accommodation for any religious or moral belief. See also 83 fed. Reg. at 388 1, 3887-89, 3903, 

which discusses at length the ''problem" of health care workers being legally or professionally 

compelled to meet patient needs regardless of their _personal beliefs. Moreover, HHS' public 

pronouncements about the new Conscience and Religious Freedom Division within OCR, and 

encouraging health care workers to file complaints, send a message tl1at health care workers' 

personal beliefs prevail over their duties to patients, E.g., 

https· //www.hhs gov/about/news/20 18/0 I/ 18/hhs-ocr-announces-new-conscience-and-rel i gious­

frccdom-division htm l (January I 8, 2018 press release); 

hl1ps'//www .hhs gov/conscience/conscience-protections/index hm1I ("Conscience Protections for 

Hcal tl1 Care Providers") Tiic statutes in question do 001 support these declarations of a general 

health care provjder " right" to deny needed care. 

Tiie potentially hannful re.ach of the Proposed Rule is e.xacerbated by an overbroad, 

legally unsupported interpretation of what constitutes "assisting in the performance" ofan 

objected-to medical procedure. The proposed definition - "m participate in any program or 

acti,•ity with an articulable conneclion 10 a procedure, health service, health program, or research 

activity .. . . [i]ncl ud[ing] but ... not limited 10 counseling, referral, training, and other 

arrangements for the procedure, heallh service, health program, or research activity" (Section 



HHS Conscience Rule-000135454

Case 1:19-cv-04676-PAE   Document 231-1   Filed 10/03/19   Page 6 of 11

JA 2674

Docket No. HHS-OCR-2018-0002; RIN 0945-ZA03 
Comments of Whitman-Walker Health 
March 27, 2018 
Page 5 of 10 

88.2, 83 Fed. Reg. at 3923) - is so broad that it might authorize an individual in any health care-

related job to decline to provide information or any assistance whatever to someone seeking care 

to which they may object. The problem is compounded by the broad definition of a protected 

refusal to provide a "referral" as "includ[ing] the provision of any information ... by any method 

... pertaining to a health care service, activity, or procedure ... that could provide any assistance 

in a person obtaining ... a particular health care service .... " Section 88.2, 83 Fed. Reg. at 3924. 

A sweeping interpretation of "conscience protection" rights for persons working in health 

care could have far-reaching consequences. Does HHS intend to countenance, for instance: 

• Refusal to provide assistance to a same-sex couple with a sick child because of an 
objection to same-sex parenting? 

• Refusal to even provide information to an individual questioning their gender identity on 
their possible options, or places where they might get the information or support they 
need? 

• Refusal to provide help to a sick woman or man who is, or is thought to be Muslim 
because of a health care worker's aversion to Islam? 

• Refusal to provide assistance to an individual struggling with an opioid addiction 
because of a conviction that the addiction is the result of sin or the patient's moral 
failings? 

• Refusal to help an individual diagnosed with HIV or Hepatitis C because of moral or 
religious disapproval of the way that the individual acquired ( or is assumed to have 
acquired) the infection - namely, sex or injection drug use? 

The dangers to LGBTQ persons needing health care are particularly grave. Many studies 

and medical authorities have documented the persistence of biases - explicit or implicit - against 

LGBTQ persons among many health care workers at every level - from physicians, nurses and 

other licensed providers to front-desk staff LGBTQ persons continue to encounter stigma and 

discrimination in virtually every health care setting, including hospitals, outpatient clinics, 
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private doctors' offices, rehabilitation centers, and nursing homes. Transgender and gender­

nonconforming persons are particularly at risk of substandard care or outright refusals of care. In 

this regard, it is particularly disturbing that the Proposed Rule offers, as an example of the "ills" 

it seeks to address, a lawsuit against a surgeon and hospital for refusing to perform a 

hysterectomy on a trans gender man because of the patient's transgender status. 83 Fed. Reg. at 

3888 n.36, 3889, citing Minton v. Dignity Health, No. 17-558259 (Calif Super. Ct. Apr. 19, 

2017). Statutes that provide limited protection for health care providers who object to 

performing sterilization procedures on religious or moral grounds provide no justification for 

denying a medically indicated treatment of any kind - surgical, hormonal or other - to a 

transgender person. Suggesting otherwise is to encourage the gender identity discrimination that 

already is too prevalent. 

Messaging that health care workers are legally entitled to refuse or restrict care, based on 

their personal religious or moral beliefs, flies in the face of the standards and ethics of every 

health care profession, and would sow confusion and undermine the entire health care system. 

Health care is a fundamentally patient-oriented endeavor. With limited exceptions explicitly 

recognized in the statues referenced in the Proposed Rule, the personal beliefs of health care 

workers are irrelevant to the performance of their jobs. A broad notion of a right to avoid 

"complicity" in medical procedures, lifestyles, or actions of other people with which one might 

personally disagree, which disregards the harm that might result to others, is legally, morally and 

politically unsupportable, particularly in a society like ours which encompasses, and encourages, 

a diversity of religious beliefs, cultures and philosophies. In health care, a sweeping right to 

"avoid complicity" is fundamentally corrosive. Encouraging employees of hospitals, health 
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systems, clinics, nursing homes and physician offices to express and act on their individual 

beliefs, in our religiously and morally diverse nation, would invite chaos, consume health care 

institutions with litigation, and result in denial of adequate care to uncounted numbers of people 

- particularly racial and ethnic minorities and LGBTQ people. No hospital, clinic or other health 

care entity or office could function in such an environment. 

The impact of a broad, legally unsupported expansion of health care worker refusal rights 

on Whitman-Walker and our patients would be particularly drastic. Providing welcoming, high­

quality care to the LGBTQ community and to persons affected by HIV is at the core of our 

mission. These are communities which are in particular need of affirming, culturally competent 

care because of the widespread stigma and discrimination they have experienced and continue to 

experience. We strive to message to all our staff that one's personal religious and moral views 

are irrelevant to our mission and to patient needs. It would be very difficult if not impossible for 

us to accommodate individual health care staff who might object to, e.g., transgender care, or 

counseling and assisting pregnant clients with their pregnancy termination options, or harm­

reduction care for substance abusers, or care for lesbian, gay or bisexual patients - without 

fundamentally compromising our mission and the quality of patient care. Many of our LGBTQ 

patients and patients with HIV have experienced substantial stigma and discrimination and are 

very sensitive to being welcomed or not welcomed in a health care setting. If they encounter 

discrimination at WWH from any staff person at any point, our reputation as a safe and 

welcoming place would be undermined. There are multiple "patient touches" in our system as in 

any health care system: from the staff person answering the phone or sitting at the front desk to 
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the physician to the pharmacy worker. Each of those touches can promote or undermine patient 

health - can convey respect and affirmation or disrespect and rejection. 

Moreover, in our diverse workforce, encouraging individual employees to think that their 

personal beliefs can prevail over their duties to patients - and to their fellow employees - would 

introduce confusion and discord into our staff as well pose barriers to patient care. The harm to 

our operations, finances and employee morale would be particularly complicated because we, 

like many health care entities, have a quasi-unionized workforce. Attempts to accommodate, for 

instance, one employee's unwillingness to work with transgender patients, or patients perceived 

to be gay, or Muslim patients, or persons with opioid addiction, would impose burdens on other 

staff, and likely would result in grievances filed by other employees. We would incur substantial 

financial costs and drains on staff time that would substantially challenge our ability to care for a 

growing patient load. There would also be increased pressure to ascertain whether job applicants 

will be unwilling to perform essential job functions, which seems likely to undermine our 

philosophy, which is to foster a diverse workforce. 

In addition, there is every reason to believe that the Proposed Rule, and HHS' overly 

broad messaging of its legal authority, would result in increased discrimination against LGBTQ 

people and people with HIV at other health care centers and providers, outside Whitman-Walker. 

Biased attitudes towards LGBTQ people are still widespread but have tended to be more 

restrained or repressed due to changing social norms in some places. HHS messaging about the 

conscience rights of health care workers, particularly if not narrowly confined to specific 

procedures identified in the authorizing statutes, threatens to stimulate a sharp increase in those 

attitudes, which will have significant negative impacts on individual and public health. Fear of 
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discrimination among LGBTQ people would also increase. Whitman-Walker's health care 

providers - particularly our counselors, psychiatrists and other behavioral health staff - have 

many patients who have experienced traumatic stigma and discrimination - based on sexual 

orientation, gender identity, HIV status, race/ethnicity, and/or other factors. The creation of the 

new OCR Conscience and Religious Freedom Division, and HHS messaging to date, is causing 

increased fear and anxiety among our patients and in the LGBTQ community generally. 

Escalating health care discrimination, and escalating fear of such discrimination, would 

result in increased demand for Whitman-Walker's services. Such increased demand would 

present considerable financial challenges. Many of our services to current patients lose money, 

due to third-party reimbursement rates and indirect cost reimbursement rates in contracts and 

grants which are substantially less than our cost of service. Substantially increased demand for 

our services, driven by increased discrimination and fear of discrimination outside Whitman­

Walker, would exacerbate that pressure. 
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Conclus:ion 

For the above reasons, Whi tman-Walker Meal th requests that the Proposed Rule be 

withdrawn. At a minimum, HHS should substanrially modify the Rule to make clear that it does 

not permit discrimination in health care against lesbian, gai•, bisexual, transgender and queer 

persons - or any discrimination based on the race, ethnicity, gender, disability status or religion 

of any patiem. 

Respectfully Submitted, 

Naseema Shafi, JD, Deputy Executive Director 
Meghan Davies, MPH, CMES, CPM, Chief ofOpera1ions and Program ln1egration 
Sarah Henn, MD, MPH, Senior Director of Health Care Operations and Medical Services 
Randy Pumphrey, D.Min., LPC, BCC, Senior Director of Behavioral Health 
Daniel Bruner, JD, MPP. Senior Director of Policy 
Erin M. Loubier, JD, Senior Direc1or of Health and Legal Integration 
Carole Schor, PlhD, SPHR, Director of Human Resources 

WHJTMAN-WALKER HEALTH 
1342 Florida Avenue, NW 
Washington, DC 20009 
(202) 939-7628 
dbnmer@whitman-wal ker org 

March 27, 2018 
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Director Roger Severino 
Office for Civil Rights 
Department of Health and Human Services 
Hubert H. Humphrey Building, Room 509F 
200 Independence A venue, SW 
Washington, D.C. 20201 

Submitted Electronically 

Attention: Comments in Response to Department of Health and Human Services, Office 
for Civil Rights, Conscience NPRM, RIN 0945-ZA03 

As a former Chair and a former Legal Counsel of the U.S. Equal Employment Opportunity 
Commission ("EEOC"), we are writing in strong opposition to the Department of Health and 
Human Services' (the "Department") proposed rule "Protecting Statutory Rights in Health Care" 
("Proposed Rule"). 1 Because the Proposed Rule will upset the careful balance struck under Title 
VII of the Civil Rights Act of 1964, as amended ("Title VII"),2 lead to unnecessary confusion 
and litigation, and result in patients losing access to critical care, we urge you to withdraw the 
Proposed Rule in its entirety. At the very least, the Proposed Rule should make clear that nothing 
in the regulation should be construed to alter the legal framework for religious accommodation 
requests under Title VII. 

Background 

As you know, Title VII prohibits, among other things, religious discrimination in employment. 
Under Title VII, employers must provide reasonable accommodation of employees' sincerely 
held religious beliefs, observances, and practices when requested, unless doing so would impose 
an undue hardship on the employer in conducting business operations.3 The statute provides an 

1 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed 
Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) [hereinafter Rule]. 
2 42 U.S.C. § 2000e-2 et seq. 
3 42 U.S.C. § 2000e-2(a) provides that it is an unlawful employment practice for an employer: 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, conditions or privileges of employment, 
because of such individual's race, color, religion, sex, or national origin; or 

(2) to limit, segregate, or classify his employees or applicants for employment in any way which 
would deprive or tend to deprive any individual of employment opportunities or otherwise 
adversely affect his status as an employee, because of such individual's race, color, religion, sex, 
or national origin. 

42 U.S.C. § 2000eG) provides that: 

The term "religion" includes all aspects of religious observance and practice, as well as belief, 
unless an employer demonstrates that he is unable to reasonably accommodate an employee's or 

1 
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exception for religious organizations with respect to the prohibition on religious discrimination, 
all owing them to give preference for employment to members of their own religion, even when 
that employmenl is not directly related to the religious acti vities of the organization.• 

There is a robust body of case law that has developed under federal courtS' interpretatio n of Tit.le 
\Ill's prohibitiom on religious discrimination, which balances an employee's right to religious 
belief and an employers' business need, including the need to ensure patient access to care. In 
addition, the EEOC has issued regulations and guidance that further explain and interpret T1tle 
VU's religious discriminatjon prohibition, including a Compliance Manual Chapter issued in 
July 2008 following a unanimous, bi partisan vote of the Commission, which remains irn effect 
today.> This approach is constitutionally sound, and consistent with the Establishment Clause of 
the U.S. Constitution. 

The Proposed Ru le ls Unne<:essa ry 

Title Vil already protects individuals from employment discrimi nation based on religion, 
rendering the Proposed Rule unnecessary. Like other employees governed by Title vn, 
healthcare workers are already protected from religious discrimination and have the right to 
reasonable accommodation of their religious beliefs. Cases illustrate that this right has been 
applied to health care workers by courts across the coontry.6 In light of these long-standing 
protections, it is clear the Proposed Rule seeks to solve a problem that does not exist. 

proSpOCtiv,c employee's religious obSCl"\'tlncc or pr.,c•icc \vithout undue hardsh.ip on the cond~ of 
t~ emplox¢r's ~usiuess. 

Subject 10 certain jurisdictional roc1uiremen1.s. T itle VII's prohibitions apply 10 employers. cmploynJent 
agencies. and unions. 42 U.S.C. § 2000c-2. 
' Sec1ion 702(a) of Tille Vil. 42 U.S.C. § 2000c-l(a). provides: 

This subchapter shall oot apply 10 . ,. a religious corporation. associa1ion. educational insti1utio1\. 
or society with respect co the c.mployinem of individuals or a particular religioo to pcrfonn w,otlc 
oonnecled with tl:ie carrying on by such corporation, associatfort educational ins1irutio11 or society 
of i1s activities. 

Sec1ion 703(e)(2) ofTille VU. 42 U.S.C. § 2000e-2(e)(2) provides: 

it shall not be an unlawful employment practice for a school. college. university. or educational 
institution or institution of learning to hire and employ employees of a panicular religion if such 
scOOOI. college. university. or other educational insti~ution or institution of learning is. in whole or 
in substarnial part. owocd. supJX)rtcd. controlled. or 1nam1hicd by a particular religion or bJ a 
panicular religious corpomtion. associatiott or socictr. or if the curriculum of such school. 
oolJcgc. university. or other educational institution or institution of learning is directed toward the 
propagmiou of a particular religion. 

s See Guideliueso,r Discriminn1ion /Jecnuse ofl?eltgion. 29 C.F.R. Pat1 1605: U.S. EQUM~ E.MP. OPPOR11JNITY 
Co>vIM·N .. Complltmce 1\ftm11al Set:1/on 12 (2008). avaJ/ahle a, hUJ>://www.eeoc.gov/policy/docs/religion.hunl. 
6 See, e.g.. Hellwcge v. Tampa Family Heallh Clrs. 103 F. Sup')). 3d 1303, 13 13 (M.D. Fla. 201 5) (finding 1ha1 
plaintiff adequately alleged a prima facic case of emJ)loyment discrimination under T i11e VII afcer 1hc 1xnential 
employer foiled 10 hire her as a midwife given her religious beliefs against hormonal comrnceptives)~ Nead v. Board 
of Tn,s1ecs of Easiem Ill. Uni\•., No. 05-2137, 2006 WL I 582454, *4 (C.D. Ill. 2006) (denying employers n¥>1ion 
to dismiss as !lie plaintiff established a printt focie case of employmem discrimina1ion on the basis of religion by I()! 
cmployc.r when ii denjed ;i pmmo1ion to a nurse who would 1101 dispense emergency 001umceptfon)~ HelUnger v. 
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The Proposed Rule Conflicts With and Upsets Title VII's Carefully Balanced Framework 
and Likely Violates the Establishment Clause 

An employee's right to accommodation for religious belief is not absolute, and Title VII 
recognizes that there are some cases in which an employer may be excused from providing an 
accommodation if doing so would impose an undue hardship on the employer. The undue 
hardship consideration may include the effect on the public or patients seeking care. For 
example, an employer considering a request by a pharmacist not to fill certain prescriptions may 
argue that allowing the sole pharmacist on duty to refuse could place the employer in the position 
of being unable to effectively provide services to the public. In such a case, the EEOC recognizes 
that the employer may be excused from providing the accommodation because it would impose 
an undue hardship.7 Additionally, courts have found that an employer may refuse a request for an 
accommodation that would result in discrimination against others or deprive them of contractual 
or other statutory rights. 8 

In other words, Title VII requires a careful balancing. And this balancing of interests that 
characterizes the Title VII analysis is particularly essential in the health care context, where a 
patient's life and health may be endangered because of an employee's refusal to provide needed 
health care. 

In contrast to the Title VII framework, the Proposed Rule attempts to create an absolute right to 
religious accommodation for health care providers who oppose particular medical procedures. It 
also appears intended to override state laws governing access to health care, which would 
conflict with court decisions under Title VII that consider whether an accommodation would 
result in the denial of health care services in violation of state law requiring the provision of 
certain services by health care providers. 9 The Proposed Rule therefore threatens to disrupt Title 
VII' s balance, which is the legal framework under which complaints of employment 
discrimination based on religion have been judged for over 40 years. 

Moreover, the Proposed Rule likely violates the Establishment Clause. The Proposed Rule 
conditions the receipt of federal funds on an agreement to give preference to particular religious 
beliefs, and purports to nullify the undue hardship defense to religious accommodation claims by 
health care workers who oppose abortion and other selected medical procedures. These 
weaknesses, when introduced into the Title VII analysis, threaten to dismantle a complex 

Eckerd Corp., 67 F. Supp. 2d 1359, 1366 (S.D. Fla. 1999) (finding that defendant violated Title VII by failing to 
consider an accommodation for a pharmacist who refused to sell condoms). 
7 U.S. EQUAL EMP. OPPORTUNITY C0MM'N, Compliance Manual Section 12-IV-C-3 (2008), available at 
http://www.eeoc.gov/policy/docs/religion.html. 
8 Peterson v. Hewlett-Packard Co., 358 F.3d 599, 606 (9th Cir. 2004) ("[A]n employer need not accommodate an 
employee's religious beliefs if doing so would result in discrimination against his co-workers or deprive them of 
contractual or other statutory rights." ). 
9 See Bhatia v. Chevron U.S.A., Inc., 734 F.2d 1382, 1383-84 (9th Cir. 1984) (holding that an employer is not liable 
under Title VII when accommodating an employee's religious belief would require the employer to violate federal 
or state law); Westbrook v. North Carolina A&T Univ., 51 F. Supp. 3d 612,625 (M.D.N.C. 2014). 
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statutory framework that has consistently withstoo,ti constitutional challenge under the 
Establishment Clause.10 

The Proposed Rule Will Lead to Confus ion 

The Proposed R'Ule makes no mention of Title VTT a nd instead, sets out an entirely different and 
conflicting standard for some workplace discrimina-tion com pl aims. As a practical matter, 
introducing another standard under the Proposed Rule will foster confusion among health care 
employers, who are left in the impossible posi tion of being subject to, and trying to satisfy, both. 

The lack of clarity regarding the interplay between the Proposed Rule and the Title VU religious 
accommodation analysis will not only result in profound confusion and extensive litigation, but 
wi ll be especiall y burdensome to small businesses Chat are likely 10 have fewer resources 
available to help them understand how to apply the Proposed Rule. By the Department' s own 
estimate, over three quarters of the more than 57 1,282 entities that would be affected by the 
Proposed Rule are doctors' offices and pharmacies. 11 

********* 
Given these legal and practical concerns, the Proposed Rule should be withdrawn. At a 
minimum, the Department should specify that Title Vil wi ll continue to provide the legal 
standard for deciding all workplace religious accommodati on complaints. This is especially 
c,itical in the health care context, where the balancing of interests that characterizes the Title VU 
analysis is essential because of the need to ensure continuity of medical care for individuals 
without unnecessary and potentially li fe-threatening denials or delays. 

Sincerel y, 

Peggy Mastroianni 

<Jv--,?J-;;--
Jenny R. Yang 

10 See Trans World Airlines. Inc. v Hardiso,~ 432 U.S. 63, 90 (I 977): McDaniel v. Essex I ,fl . Inc., 696 F.2d 34, 36 
(6th Cir. 1982); N<>Uelson v. Smilh S1cel Workers D.A.L.U. 19806, AFL-CIO, 643 F.2d -1-45, 454 (7th Cir. 1981); 
Tooley v. Ma~in Mariella Co~>., 648 F.2d 1239, 1244-46 (91h Cir. 1981). 
11 See Rule supra no1e I, al 119-12.i (Estimated mmi>er of pc.rso115 and entities covered by NPRM~ Or the esiimated 
57 1,282 persons and entities covered by the NPRM .i30.232 a.re estimated to be doctors offices and pharnnacies). 
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DEPARTMENT OF HEAL TH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 

YOUR FIRST NAME YOUR LAST NAME 

-ELL PHONE (Please include area code) PHONE (Please include area code) 

STREET ADDRESS 

-Are you filing this complaint for someone else? [R] Yes • No 

If Yes, whose civil rights do you believe were violated? 
FIRST NAME LAST NAME 

The Little Sisters of the Poor 

I believe that I have been (or someone else has been) discriminated against on the basis of: 

D Race I Color/ National Origin • Age [R] Religion D Sex 

D Disability D Other (specify): 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

Commonwealth of Pennsylvania, Attorney General Josh Shapiro 
STREET ADDRESS CITY 

Office of Attorney General , Strawberry Square, 16th Floor Harrisburg 
STATE ZIP PHONE (Please include area code) 

Pennsylvania 17120 (717) 787-3391 
When do you believe that the civil right discrimination occurred? 
LIST DATE(S) 

10/11/2017, 01/11/2018 

Form Approved: 0MB No. 0990-0269 
See 0MB Statement on Reverse 

Describe briefly what happened. How and why do you believe that you have been (or someone else has been) discriminated 
against? Please be as specific as possible. (Attach additional pages as needed) 

Pennsylvania is trying to force religious objectors to provide insurance coverage for abortion­
inducing drugs and devices, along with contraceptives and sterilization. Pennsylvania itself does 
not require health insurance plans governed by state law to cover contraceptives, 
https://www.governor.pa.gov/governor-wolf-calls-legislature-make-birth-control-coverage-mandate/, but 
that has not stopped it from challenging the federal government's religious exemption of the Little 
Sisters of the Poor (LSP) from a federal contraception mandate. Pennsylvania has filed a federal 

This field mav be truncate,j ,jue tc, size limit. See the 1'Alleqation Description'' file in the case fol,jer. 

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature. 

SIGNATURE IDATE (mmlddlyyyy) 

----- . 01/11/2018 
~nt with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your 
complaint. We collect this information under authority of Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of1973 
and other civil rights statutes. We will use the information you provide to determine if we have jurisdiction and, if so, how we will process 
your complaint. Information submitted on this form is treated confidentially and is protected under the provisions of the Privacy Act of 197 4. 
Names or other identifying information about individuals are disclosed when it is necessary for investigation of possible discrimination, for 
internal systems operations, or for routine uses, which include disclosure of information outside the Department of Health and Human 
Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient of Federal financial 
assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any other 
action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a 
complaint electronically with the same information. To submit an electronic complaint, go to OCR's web site at: 
www.hhs.gov/ocr/civilrights/complaints/index.html. To mail a complaint see reverse page for OCR Regional addresses. 

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF 
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The remaining information on this form is optional. Failure to answer these voluntary 
questions will not affect OCR's decision to process your complaint. 

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply) 

D Braille D Large Print D Cassette tape D Computer diskette D Electronic mail D TDD 

D Sign language interpreter (specify language): 

D Foreign language interpreter (specify language): D Other: 

If we cannot reach you directly, is there someone we can contact to help us reach you? 

FIRST NAME LAST NAME 

HOME/ CELL PHONE (Please include area code) WORK PHONE (Please include area code) 

STREET ADDRESS CITY 

STATE ZIP E-MAIL ADDRESS (If available) 

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed) 
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S) 

DATE(S) FILED CASE NUMBER(S) (If known) 

To help us better serve the public, please provide the following information for the person you believe was discriminated against 
(you or the person on whose behalf you are filing). 

ETHNICITY (select one) RACE (select one or more) 

D Hispanic or Latino D American Indian or Alaska Native D Asian D Native Hawaiian or Other Pacific Islander 

D Not Hispanic or Latino D Black or African American 0 White D Other (specify): 

PRIMARY LANGUAGE SPOKEN (if other then English) 

How did you learn about the Office for Civil Rights? 

[R]HHS Website/Internet Search D Family/Friend/Associate D Religious/Community Org D Lawyer/Legal Org D Phone Directory D Employer 

D Fed/State/Local Gov D Healthcare Provider/Health Plan D Conference/OCR Brochure D Other (specify): 

To mail a complaint, please type or print, and return completed complaint to the OCR Regional Address based on the region where the alleged 
violation took place. If you need assistance completing this form, contact the appropriate region listed below. 

Region I - CT, ME, MA, NH, RI, VT Region V - IL, IN, Ml, MN, OH, WI Region IX - AZ, CA, HI, NV, AS, GU, 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS The U.S. Affiliated Pacific Island Jurisdictions 
JFK Federal Building - Room 1875 233 N. Michigan Ave. - Suite 240 

Office for Civil Rights, DHHS 
Boston, MA 02203 Chicago, IL 60601 
(617) 565-1340; (617) 565-1343 (TDD) (312) 886-2359; (312) 353-5693 (TDD) 90 7th Street, Suite 4-100 

(617) 565-3809 FAX (312) 886-1807 FAX San Francisco, CA 94103 
(415) 437-831 O; (415) 437-8311 (TDD) 

Region II - NJ, NY, PR, VI Region VI -AR, LA, NM, OK, TX (415) 437-8329 FAX 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
26 Federal Plaza - Suite 3312 1301 Young Street - Suite 1169 
New York, NY 10278 Dallas, TX 75202 
(212) 264-3313; (212) 264-2355 (TDD) (214) 767-4056; (214) 767-8940 (TDD) 
(212) 264-3039 FAX (214) 767-0432 FAX 

Region Ill - DE, DC, MD, PA, VA, WV Region VII - IA, KS, MO, NE 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
150 S. Independence Mall West - Suite 372 601 East 12th Street - Room 248 
Philadelphia, PA 19106-3499 Kansas City, MO 64106 
(215) 861-4441; (215) 861-4440 (TDD) (816) 426-7277; (816) 426-7065 (TDD) 
(215) 861-4431 FAX (816) 426-3686 FAX 

Region IV - AL, FL, GA, KY, MS, NC, SC, TN Region VIII - CO, MT, ND, SD, UT, WY Region X - AK, ID, OR, WA 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
61 Forsyth Street, SW. - Suite 16T70 999 18th Street, Suite 417 701 Fifth Avenue, Suite 1600, MS - 11 
Atlanta, GA 30303-8909 Denver, CO 80202 Seattle, WA 98104 
(404) 562-7886; (404) 562-7884 (TDD) (303) 844-2024; (303) 844-3439 (TDD) (206) 615-2290; (206) 615-2296 (TDD) 
(404) 562-7881 FAX (303) 844-2025 FAX (206) 615-2297 FAX 

Burden Statement 
Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including he time for reviewing instruc ions, 
gathering the data needed and entering and reviewing the information on he completed complaint form. An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of 
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W., 
Room 531 H, Washington, D.C. 20201. Please do not mail complaint form to this address. 

HHS-699 (7/09) (BACK) 
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COMPLAINANT CONSENT FORM 

The Department of Health and Human Services' (HHS) Office for Civil Rights (OCR) 
has the authority to collect and receive material and information about you, including 
personnel and medical records, which are relevant to its investigation of your complaint. 

To investigate your complaint, OCR may need to reveal your identity or identifying 
information about you to persons at the entity or agency under investigation or to other 
persons, agencies, or entities. 

The Privacy Act of 1974 protects certain federal records that contain personally identifiable 
information about you and, with your consent, allows OCR to use your name or other 
personal information, if necessary, to investigate your complaint. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

Additionally, OCR may disclose information, including medical records and other personal 
information, which it has gathered during the course of its investigation in order to comply 
with a request under the Freedom of Information Act (FOIA) and may refer your complaint 
to another appropriate agency. 

Under FOIA, OCR may be required to release information regarding the investigation of 
your complaint; however, we will make every effort, as permitted by law, to protect 
information that identifies individuals or that, if released, could constitute a clearly 
unwarranted invasion of personal privacy. 

Please read and review the documents entitled, Notice to Complainants and Other 
lndividuals Asked to Supply Information to the Office for Civil Rights and Protecting 
Personal Information in Complaint Investi~ations for further information regarding how 
OCR may obtain, use, and disclose your information while investigating your complaint. 

In order to expedite the investigation of your complaint if it is accepted by OCR, 
please read, sign, and return one copy of this consent form to OCR with your 
complaint. Please make one copy for your records. 

As a complainant, I understand that in the course of the investigation of my 
complaint it may become necessary for OCR to reveal my identity or identifying 
information about me to persons at the entity or agency under investigation or to 
other persons, agencies, or entities. 

Complaint Consent Form Page 1 of2 
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I am also aware of the obligations of OCR to honor requests under the Freedom of 
Information Act (FOIA). I understand that it may be necessary for OCR to disclose 
information, including personally identifying information, which it has gathered as 
part of its investigation of my complaint. 

In addition, I understand that as a complainant I am covered by the Department of 
Health and Human Services' (HHS) regulations which protect any individual from 
being intimidated, threatened, coerced, retaliated against, or discriminated against 
because he/she has made a complaint, testified, assisted, or participated in any 
manner in any mediation, investigation, hearing, proceeding, or other part of HHS' 
investigation, conciliation, or enforcement process. 

After reading the above information, please check ONLY ONE of the following boxes: 

[KJ CONSENT: I have read, understand, and agree to the above and give permission to 
OCR to reveal my identity or identifying information about me in my case file to persons at 
the entity or agency under investigation or to other relevant persons, agencies, or entities 
during any part of HHS' investigation, conciliation, or enforcement process. 

D CONSENT DENIED: I have read and I understand the above and do not give 
permission to OCR to reveal my identity or identifying information about me. I understand 
that this denial of consent is likely to impede the investigation of my complaint and may 
result in closure of the investigation. 

Signature: Date: O 1 / 11 / 2 O 1 8 
*Please sign and date eed to sign if submitting this form by email because submission by email represents your signature. 

Name (Please print): 

Address: 

Telephone Number: , 

Complaint Consent Form Page 2 of2 
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NOTICE TO COMPLAINANTS AND OTHER 
INDIVIDUALS ASKED TO SUPPLY INFORMATION 

TO THE OFFICE FOR CIVIL RIGHTS 

Privacy Act 
The Privacy Act of 1974 (5 U.S.C. §552a) requires OCR to notify individuals whom it 
asks to supply information that: 

- OCR is authorized to solicit information under: 
(i) Federal laws barring discrimination by recipients of Federal financial assistance on 
grounds of race, color, national origin, disability, age, sex, religion under programs and 
activities receiving Federal financial assistance from the U.S. Department of Health and 
Human Services (HHS), including, but not limited to, Title VI of the Civil Rights Act of 
1964 (42 U.S.C. §2000d et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
§794), the Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.), Title IX of the 
Education Amendments of 1972 (20 U.S.C. §1681 et seq.), and Sections 794 and 855 of 
the Public Health Service Act (42 U.S.C. §§295m and 296g); 
(ii) Titles VI and XVI of the Public Health Service Act (42 U.S.C. §§291 et seq. and 300s 
et seq.) and 42 C.F.R. Part 124, Subpart G (Community Service obligations ofHill­
Burton facilities); 
(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs 
conducted by HHS; and 
(iv) Title II of the Americans with Disabilities Act (42 U.S.C. §12131 et seq.) and 
Department of Justice regulations at 28 C.F.R. Part 35, which give HHS "designated 
agency" authority to investigate and resolve disability discrimination complaints against 
certain public entities, defined as health and service agencies of state and local 
governments, regardless of whether they receive federal financial assistance. 
(v) The Standards for the Privacy of Individually Identifiable Health Information (The 
Privacy Rule) at 45 C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA) (42 U.S.C. 
§1320d-2). 

OCR will request information for the purpose of determining and securing compliance 
with the Federal laws listed above. Disclosure of this requested information to OCR by 
individuals who are not recipients of federal financial assistance is voluntary; however, 
even individuals who voluntarily disclose information are subject to prosecution and 
penalties under 18 U.S.C. § 1001 for making false statements. 

Additionally, although disclosure is voluntary for individuals who are not recipients of 
federal financial assistance, failure to provide OCR with requested information may 
preclude OCR from making a compliance determination or enforcing the laws above. 

Notice to Complainants and Other Individuals Page 1 of2 
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OCR has the authority to disclose personal information collected during an investigation 
without the individual's consent for the following routine uses: 

(i) to make disclosures to OCR contractors who are required to maintain Privacy Act 
safeguards with respect to such records; 
(ii) for disclosure to a congressional office from the record of an individual in response to 
an inquiry made at the request of the individual; 
(iii) to make disclosures to the Department of Justice to permit effective defense of 
litigation; and 
(iv) to make disclosures to the appropriate agency in the event that records maintained by 
OCR to carry out its functions indicate a violation or potential violation of law. 

Under 5 U.S.C. §552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. §Sb. I I 
OCR complaint records have been exempted as investigatory material compiled for law 
enforcement purposes from certain Privacy Act access, amendment, correction and 
notification requirements. 

Freedom of Information Act 
A complainant, the recipient or any member of the public may request release of OCR 
records under the Freedom oflnformation Act (5 U.S.C. §552) (FOIA) and HHS 
regulations at 45 C.F.R. Part 5. 

Fraud and False Statements 
Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or 
imprisonment for conviction of "whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and willfully falsifies, conceals or 
covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations or makes or uses any false writing or document 
knowing the same to contain any false, fictitious, or fraudulent statement or entry". 

Notice to Complainants and Other Individuals Page 2 of2 
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PROTECTING PERSONAL INFORMATION IN 
COMPLAINT INVESTIGATIONS 

To investigate your complaint, the Department of Health and Human Services' (HHS) 
Office for Civil Rights (OCR) will collect information from different sources. Depending 
on the type of complaint, we may need to get copies of your medical records, or other 
information that is personal to you. This Fact Sheet explains how OCR protects your 
personal information that is part of your case file. 

HOW DOES OCR PROTECT MY PERSONAL INFORMATION? 

OCR is required by law to protect your personal information. The Privacy Act of 1974 
protects Federal records about an individual containing personally identifiable information, 
including, but not limited to, the individual's medical history, education, financial 
transactions, and criminal or employment history that contains an individual's name or 
other identifying information. 

Because of the Privacy Act, OCR will use your name or other personal information with a 
signed consent and only when it is necessary to complete the investigation of your 
complaint or to enforce civil rights laws or when it is otherwise permitted by law. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

CAN I SEE MY OCR FILE? 

Under the Freedom oflnformation Act (FOIA), you can request a copy of your case file 
once your case has been closed; however, OCR can withhold information from you in 
order to protect the identities of witnesses and other sources of information. 

CAN OCR GIVE MY FILE TO ANY ONE ELSE? 

If a complaint indicates a violation or a potential violation of law, OCR can refer the 
complaint to another appropriate agency without your permission. 

If you file a complaint with OCR, and we decide we cannot help you, we may refer your 
complaint to another agency such as the Department of Justice. 

CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE? 

Access to OCR' s files and records is controlled by the Freedom of Information Act 
(FOIA). Under FOIA, OCR may be required to release information about this case upon 
public request. In the event that OCR receives such a request, we will make every effort, 

Protecting Personal Information Page 1 of2 
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as permitted by law, to protect information that identifies individuals, or that, if released, 
could constitute a clearly unwarranted invasion of personal privacy. 

If OCR receives protected health information about you in connection with a HIP AA 
Privacy Rule investigation or compliance review, we will only share this information with 
individuals outside of HHS if necessary for our compliance efforts or ifwe are required to 
do so by another law. 

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A 
COPY OF MY FILE? 

In most cases, the first two hours spent searching for document(s) you request under the 
Freedom of Information Act and the first I 00 pages are free. Additional search time or 
copying time may result in a cost for which you will be responsible. If you wish to limit 
the search time and number of pages to a maximum of two hours and I 00 pages; please 
specify this in your request. You may also set a specific cost limit, for example, cost not 
to exceed $100.00. 

If you have any questions about this complaint and consent package, 
Pl ease contact OCR at http://www.hhs.gov/ ocr/ offi eel about/ contactus/index. html 

OR 

Contact your OCR Regional Office 
(see Regional Office contact information on page 2 of the Complaint Form) 

Protecting Personal Information Page 2 of2 
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Pennsylvania is trying to force religious objectors to provide insurance coverage for abortion­
inducing drugs and devices, along with contraceptives and sterilization. Pennsylvania itself does 
not require health insurance plans governed by state law to cover contraceptives, 
https://www.governor.pa.gov/governor-wolf-calls-legislature-make-birth-control-coverage­
mandate/, but that has not stopped it from challenging the federal government's religious 
exemption of the Little Sisters of the Poor (LSP) from a federal contraception mandate. 
Pennsylvania has filed a federal lawsuit to try to force the federal government to take away the 
religious exemption it has provided to LSP and other groups. 

Pennsylvania is thus engaged in religious discrimination. It is directly targeting religious 
objectors in an effort to force them to provide objected-to services, even though it has never 
objected to much larger exemptions for secular employers. For many years, many other 
employers were exempt from the federal contraceptive mandate-including millions of 
employers with grandfathered plans (who are allowed to exclude this coverage) and small 
employers (who do not need to provide any coverage at all). Pennsylvania did not sue the 
federal government or otherwise seek to interfere with the rights of these employers to exclude 
the relevant coverage for secular reasons, including purely financial reasons. 

But in October, Pennsylvania filed a federal lawsuit seeking to attack the right of religious 
objectors to get the same treatment that other employers already have for secular reasons. 
Singling out religious actors for special negative treatment is the essence of religious 
discrimination. If the Little Sisters excluded this coverage because they had a grandfathered plan, 
Pennsylvania would apparently not complain; but because they exclude for religious reasons, 
Pennsylvania filed a federal lawsuit to attack their rights. Pennsylvania's complaint is available 
here: http://s3.amazonaws.com/becketnewsite/Comp1aint-in-Commonwea1th-of-Pennsylvania-v.­
Trump.pdf 



et al.

Plaintiff

et al.

Defendants

Plaintiff

et al.

Defendants

Plaintiff

et al.

Defendants

Case 1:19-cv-04676-PAE   Document 246   Filed 10/25/19   Page 1 of 2

JA 2695



/s/ Bradley P. Humphreys 
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Administrative Rulemaking Record for the 2019 Final Rule 
Protecting Statutory Conscience Rights in Health Care; Delegations of Authority 

CERTIFICATION OF THE ADMINISTRATIVE RECORD 

Pursuant to 28 U.S.C. § 1746, I, March Bell, Chief of Staff, Office for Civil Rights, United 
States Department of Health and Human Services (HHS), certify, to the best of my knowledge, 
that the materials described in the accompanying Index, in addition to those publicly available 
materials otherwise referenced in the 2018 Proposed Rule, 83 Fed. Reg. 3,880 (Jan. 26, 2018) 
and in Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 84 Fed. Reg. 23,170, 45 C.F.R. Part 88 (May 21 , 2019) ("2019 Final Rule"), comprise the complete 
administrative rulemaking record for the 2019 Final Rule, and together with those publicly 
available materials, includes all materials considered by HHS in promulgating the 2019 Final 
Rule. 

I declare under penalty of perjury that the foregoing is true and correct. Executed, this 22nd day 
of July, 2019, in Washington, District fColumbia. 

~~ 
March Bell, Esq. 
Chief of Staff 
Office for Civil Rights 
United States Department of Health and Human Services 
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CERTIFICATION 

I, Luis E. Perez, state as follows: 

1. I am Deputy Director of the Conscience and Religious Freedom Division of the 

Office for Civil Rights at the U.S. Department of Health and Human Services 

(HHS). f am familiar with the rule entitled Protecting Statutory Conscience Rights 

in Health Care: Delegations of Authority, 84 Fed. Reg. 23,170 (May 21 , 2019) 

(2019 Final Rule), and the process by which HHS considered materials in finalizing 

that rule. 

2. I certify to the best of my personal knowledge that the materials described below, 

together with the administrative record materials that Defendants provided on July 

22, 2019, in the above captioned case ( consisting of 546,163 pages), and with those 

publicly available materials otherwise referenced in the 2018 Proposed Rule, 83 

Fed. Reg. 3,880 (Jan. 26, 2018) and in the 2019 Final Rule, which were referenced 

in the July 22, 2019, certification of the administrative record, constitute the 

complete administrative record for the 2019 Final Rule. The materials described 

below are as follows: 

a. Materials regarding conscience protections m U.S. foreign assistance, 

including the United States President' s Emergency Plan for AIDS Relief 

(PEPFAR) (approximately 1 I 9 pages). 

b. Certain complaint records that were intended to be included m the 

administrative record on July 22, 2019 (approximately 43 pages). 

c. Excel spreadsheets of meta-data automatically-generated by the E­

Rulemaking Initiative's Federal Docket Management System for the public 

submissions on the 2018 NPRM, Protecting Statutory Conscience Rights in 
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Health Care; Delegations of Authority (Proposed Rule), 83 Fed. Reg. 3,880 

(Jan. 26, 2018). 

3. Additionally, based on HHS' s review, and the representations of counsel for 

Defendants in the accompanying declaration of Bradley Humphreys, to the best of 

my knowledge and in good faith , I certify that the materials described in the 

accompanying Supplemental Index constitute a compilation of publicly available 

materials that were cited in the 2019 Final Rule, Protecting Statutory Conscience 

Rights in Health Care; Delegations of Authority, 84 Fed. Reg. 23,170 (Mar. 21, 

2019), and the 2018 NPRM Protecting Statutory Conscience Rights in Health Care; 

Delegations of Authority, 83 Fed. Reg. 3,880 (proposed Jan. 26, 2018), excluding 

statutes, regulations, Federal Register citations, legal cases, Executive Orders, the 

congressional record, and unenacted bills. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge. 

Executed on August 19, 2019 

'----

2 

---
Luis-E. Perez~ 
Deputy £ctor 

.,, 

, 
/ 
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DECLARATION OF BRADLEY P. HUMPHREYS 

I, Bradley P. Humphreys, state as follows: 

l. I am a Trial Attorney in the Federal Programs Branch of the Civil Division, United 

States Department of Justice, and I represent Defendants in the cases challenging the rule entitled 

Protecting Statutory Conscience Rights in Health Care: Delegations of Authority, 84 Fed. Reg. 

23,170 (May 21, 2019) (Final Rule). 

2. I submit this declaration, along with the accompanying supplemental certification 

Luis E. Perez, Deputy Director of the Conscience and Religious Freedom of the Office for Civil 

Rights (OCR), in response to the Court's August 16, 2019 Order in State of New York, et al. v. 

US. Department of Health and Human Services, No. 1:19-cv-0476 (S.D.N.Y), ECF No. 158. 

3. To facilitate supplementation of the administrative record for the rulemaking at 

issue in these cases, my colleagues and I in the Federal Programs Branch worked with counsel and 

staff at the U.S. Department of Health & Human Services' Office of General Counsel and OCR. 

4. In response to inquiries from the plaintiffs in these cases related to the completeness 

of the administrative record, and in order to respond to those inquiries expeditiously, my 

colleagues and I in the Federal Programs Branch assisted with gathering publicly available sources 

cited in the rule challenged in these cases, Protecting Statutory Conscience Rights in Health Care: 

Delegations of Authority, 84 Fed. Reg. 23,170 (May 21, 2019) (Final Rule), and the accompanying 

2018 Notice of Proposed Rulemaking (NPRM), Protecting Statutory Conscience Rights in Health 

Care; Delegations of Authority, 83 Fed. Reg. 3880 (Jan. 26, 2018), excluding statutes, regulations, 

Federal Register citations, legal cases, Executive Orders, the congressional record, and unenacted 

bills. 

5. OCR provided us a list of sources cited in the Final Rule and the NPRM. My 
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colleagues and I worked to compile the items on OCR's list, not including statutes, regulations, 

Federal Register citations, legal cases, Executive Orders, the congressional record, and unenacted 

bills, with the goal of compiling all such sources. 

6. For websites publicly cited in the rulemakings in the scope of the Supplemental 

Index, we have included a screenshot of the website as close in time as possible to the date that 

was cited in the relevant rule or proposed rule. When no date was cited, we have included a 

screenshot of the website as close in time as possible to the date on which the relevant rule or 

proposed rule was published. If we were able to locate an archived screenshot of the relevant 

website, we included it. Otherwise, a current screenshot of the relevant website was included. 

7. After compiling the publicly available materials described above, we provided the 

documents to OCR for them to review in order to ensure that the versions we collected were the 

same versions considered by OCR during the rulemaking process. 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: August 19, 2019 

2 

Respectfully submitted, 

&.:~ c~~ BRAD LE~ MPHREYS 
(D.C. Bar No. 057) 
Trial Attorney, U.S. Department of Justice 
Civil Division, Federal Programs Branch 
1100 L Street, N.W. 
Washington, D.C. 20005 
Phone: (202) 305-0878 
E-mail: Bradley.Humphreys@usdoj.gov 

Counsel for Defendants 



Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 1 of 8

JA 2705



Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 2 of 8

JA 2706



Adjudicating rights or analyzing interests: 
ethicists’ role in the debate over conscience in clinical practice

et al. Obstetrician-Gynecologists’ Objections to an 
Willingness to Help Patients Obtain and Abortion

Medical Ethics at Guantanamo Bay and Abu Ghraib, the 
Problem of Dual Loyalty

Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 3 of 8

JA 2707



Private Religious Hospitals: Limitation Upon 
Autonomous Moral Choices in Reproductive Medicine

Would Accommodating Some 
Conscientious Objections by Physicians Promote Quality in Medical Care?

Recognizing Moral Disengagement and Its Impact on Patient 
Safety

Moral distress: A review of the argument-
based nursing ethics literature

et al.

Free to Do No Harm: Conscience 
Protections for Healthcare Professionals

Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 4 of 8

JA 2708



United States v. Seeger

Evidence of Discrimination in Public 
Accommodations Based on Sexual Orientation and Gender Identity: An 
Analysis of Complaints Filed with State Enforcement Agencies, 2008-2014

Moral Damage to Health Care Professionals and 
Trainees: Legalism and Other Consequences for Patients and Colleagues, 
Journal of Medicine and Philosophy

Conscientious Objection to 
Abortion and Reproductive Healthcare: A Review of Recent Literature and 
Implications for Adolescents

et al.

The Writings of James Madison

“All We Want is Equality” Religious Exemptions and 
Discrimination against LGBT People in the United States

Religion is Special Enough

et al. Conscientious refusal to refer: findings from a 
national physician survey
Conscientious objection to the provision of reproductive health care

Ethical Diversity and the 
Role of Conscience in Clinical Medicine

et al The relationship between moral distress, professional 
stress, and intent to stay in nursing profession

The Harmony between 
Professional Conscience Rights and Patients’ Right of Access

The Disappearance of Religion from Debates about 
Religious Accommodation

Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 5 of 8

JA 2709



et a Impact of the Doctor-Patient Relationship

et al Euthanasia and Physician-Assisted Suicide: 
attitudes and experiences of oncology patients, oncologists, and the public

Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 6 of 8

JA 2710



Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 7 of 8

JA 2711



Case 1:19-cv-04676-PAE   Document 246-4   Filed 10/25/19   Page 8 of 8

JA 2712



Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 1 of 7

JA 2713



Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 2 of 7

JA 2714



The Constitutional Right Not to Kill

Federal Marketplace Progress Fact Sheet

Occupational and Employment Statistics, 
Occupational Employment and Wages
Abortion is Legal, but What Percentage of ObGyns Will Provide One?

U.S. Catholic Health Care: The Nation’s Largest Group of Not-for-Profit 
Health Care Providers

History of Our Ministry

About Us

Obama Plans to Roll Back ‘Conscience’ Rule Protecting Health 
Care Of Workers Who Object to Some Types of Care

Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 3 of 7

JA 2715



Ethical and Religious Directives for 
Catholic Health Services

The Limits of Conscientious Refusal in Medicine

California’s assisted-dying loophole: Some doctors won’t help 
patients die

What Unites and Divides Urban, Suburban, and 
Rural Communities
Counseling and Waiting Periods for Abortion

Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 4 of 7

JA 2716



Acceptance of New Patients with Public and Private Insurance by Office-
Based Physicians: United States, 2013

Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 5 of 7

JA 2717



Conscientious Objection Gone Awry—
Restoring Selfless Professionalism in Medicine

Protection of Health-Care Providers’ Rights of Conscience 
in American Law: Present, Past, and Future

When There’s a Heartbeat: Miscarriage Management in 
Catholic-Owned Hospitals

Reproductive Health Care in Catholic Facilities: A Scoping 
Review

Danquah v. Univ. 
of Med. & Dentistry of N.J.

Abortion and Family Planning-Related Provisions in 
U.S. Foreign Assistance Legislation and Policy

Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 6 of 7

JA 2718



Abortion and Family Planning-Related Provisions in 
U.S. Foreign Assistance Legislation and Policy

Abortion and Family Planning-Related Provisions in 
U.S. Foreign Assistance Legislation and Policy

Case 1:19-cv-04676-PAE   Document 246-5   Filed 10/25/19   Page 7 of 7

JA 2719



1

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------x 
 
STATE OF NEW YORK, et al., 
 
               Plaintiffs, 
 
           v.                            19-cv-4676 (PAE) 
                                         19-cv-5433 (PAE)               
                                         19-cv-5435 (PAE) 
 
UNITED STATES DEPARTMENT OF HEALTH  
AND HUMAN SERVICES, et al., 
 
               Defendants.               Argument 
 

----------------------------------x 

 
                                         New York, N.Y. 
                                         October 18, 2019 
                                         9:32 a.m. 
Before: 
 

HON. PAUL A. ENGELMAYER 
 
                                        District Judge 
 

APPEARANCES 
 
LETITIA JAMES 
     Attorney General of 
     The State of New York 
BY:  MATTHEW COLANGELO, ESQ. 
     AMANDA MEYER, ESQ 
 
PLANNED PARENTHOOD FEDERATION OF AMERICA  
BY:  DIANA SALGADO, ESQ 
         -and- 
COVINGTON & BURLING 
BY:  DAVID M. ZIONTS, ESQ 
 
AMERICAN CIVIL LIBERTIES UNION  
BY:  ALEXA R. KOLBI-MOLINAS, ESQ. 
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APPEARANCES CONTINUED 
 
U.S. DEPARTMENT OF JUSTICE  
BY:  CHRIS BATES, ESQ. 
     BENJAMIN T. TAKEMOTO, ESQ. 
     VINITA ANDRAPALLIYAL, ESQ. 
 
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 
BY:  SEAN KEVENEY, ESQ. 
     JEAN-MICHEL VOLTAIRE, ESQ. 
 
GIBSON, DUNN & CRUTCHER 
     Attorney for Defendant-Intervenor Christian Medical and 
Dental Association 
BY:  ROBERT DUNN 
 
BECKET 
     Attorney for Intervenor Defendants  
BY:  DANIEL BLOMBERG 
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(In open court) 

THE COURT:  Good morning everyone.

I will have some words of introduction in a moment but

before I do I want to just take the roll to make sure I

understand who is who.  Who do I have appearing for the

provider plaintiffs?

MS. KOLBI-MOLINAS:  Alexa Kolbi-Molinas for plaintiffs

National Family Planning Reproductive Health Association and

Public Health solutions.

THE COURT:  Good morning, Ms. Kolbi-Molinas.

MR. ZIONTS:  Good morning, your Honor.

David Zionts for the Planned Parenthood plaintiffs.

THE COURT:  Good morning, Mr. Zionts.

Anyone else for the provider plaintiffs?

MS. SALGADO:  Yes, your Honor.  Diana Salgado on

behalf of the Planned Parenthood plaintiffs.

THE COURT:  Good morning, Ms. Salgado.

For the New York State and other state plaintiffs.

MS. SALGADO:  Good morning, your Honor.  Matthew

Colangelo from the New York Attorney General's Office on behalf

of the governmental plaintiffs.

There are a number of other plaintiffs' counsel in the

courtroom but not near a microphone.  They include Marie Soueid

for the State of New Jersey, Jonathan Burke for Massachusetts,

Cynthia Weaver for New York City, Lisa Landau for New York
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State and Justin Deabler for New York State.

THE COURT:  Good morning, Mr. Colangelo.

I appreciate your putting those names on the record.

I take as a given that a number of the people who are here are

lawyers who have worked in one way or the other on the case.

Solely in the interest of economy, I'm taking appearance only

from those in front of the bar but I very much value, as I'll

say in a moment, the contributions by everybody here and behind

the scenes.

MS. MEYER:  Good morning, your Honor.  Amanda Meyer on

behalf of the governmental plaintiffs.

THE COURT:  Good morning to you, Ms. Meyer.

Now for the defense, who do I have for HHS?

MR. BATES:  Christopher Bates from the U.S. Department

of Justice representing HHS but you're asking about counsel

from HHS?

THE COURT:  Yes.  Well I was asking for the

government.  Thank you, Mr. Bates.  Good morning.

MR. KEVENEY:  Good morning, your Honor.  Sean Keveney

with HHS.

THE COURT:  Very good.  Good morning, Mr. Keveney.

Anyone else for the government?

MR. VOLTAIRE:  Jean-Michel Voltaire for HHS.

THE COURT:  Very good, it's Mr. Voltaire?

MR. VOLTAIRE:  Yes.
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THE COURT:  Very good.  Good morning, Mr. Voltaire.

Anyone else for HHS?

MS. ANDRAPALLIYAL:  Vinita Andrapalliyal from DOJ

representing HHS.

THE COURT:  Good morning, Ms. Andrapalliyal.

Anyone else for HHS?

MR. TAKEMOTO:  And Benjamin Takemoto for the

Department of the Justice.

THE COURT:  Good.  Very good.  Good morning

Mr. Takemoto.  All right.

And for the intervenor defendants, who do I have?

MR. DUNN:  Good morning, your Honor.  Robert Dunn for

the Christian Medical and Dental Association.

THE COURT:  Good morning, Mr. Dunn.

MR. BLOMBERG:  Daniel Blomberg for intervenor

defendants.

THE COURT:  Good morning, Mr. Blomberg.  

You may all be seated.

Let me begin just by welcoming everyone in this

courtroom and to the extent there is anybody following in the

overflow courtroom, although at this point it doesn't appear

necessary, welcome to you as well.

We're here today for argument on a rule promulgated

earlier this year by the Department of Health and Human

Services.  The rule is entitled Protecting Statutory Conscience
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Rights in Health Care Delegations of Authority.  It is

scheduled to take effect on November 22.  

In the consolidated lawsuits before me several groups

of plaintiffs challenged the rule on various grounds, including

based on The Administrative Procedure Act and on several

provisions of the Constitution.

Before argument begins I want to take a moment and

thank and compliment counsel.  I have received, it is safe to

say, extensive briefing from the parties.  The briefs have been

absolutely first rate.  Really absolutely first rate.  They are

as good as it gets.  And I have benefited enormously from

counsel's thoughtful and close attention to the many complex

issues in the case.

I've also received a large number of amicus briefs.

They too have been thoughtful and very valuable to me.

So thank you to all of those who worked on the briefs.

And I'd ask the lead counsel here to please kindly, on my

behalf, acknowledge all of the lawyers and staff on your teams

who worked on these briefs and associated materials and please

thank them for me for a job very, very, very well done.

In terms of argument, here is how we will proceed.

And earlier this week I issued an order to this effect so this

will not come as a surprise to the counsel in front.

First of all, I'm going to hear argument from the

plaintiffs.  I've allocated 75 minutes for that.
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Plaintiffs have divided their time and topics

according to a letter I received from them among four

advocates.  The first two are on behalf of the provider

plaintiffs, which is to say Planned Parenthood and the National

Family Planning and Reproductive Health Association, et al.

The second two are on behalf of the governmental or state

plaintiffs and are from the New York State Attorney General's

office.

As I did in my order, I had asked plaintiffs' counsel

to please watch the clock and be sure to leave sufficient time

for the later of your four advocates because I expect I'll be

active in asking questions that may get you off script.  I need

you, nevertheless, to be mindful of the time just so that

important topics that happen to be batting third and fourth

don't get squeezed for time.

After I hear from the plaintiffs, we'll then take a

short comfort break and I will then hear from the defendants to

whom I've also allocated 75 minutes.  Specifically, I've

allocated 65 minutes for HHS and ten minutes to the intervenor

defendants, specifically counsel for Dr. Regina Frost and the

Christian Medical and Dental Association.

I hope afterwards we will have time for rebuttal and

follow-up.  I certainly expect that I will have a lot of

questions for all counsel throughout.

So with that preface, let's begin with the provider
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plaintiffs and I understand that I'll hear first from

Mr. Zionts.

MR. ZIONTS:  Thank you, your Honor.

THE COURT:  Go ahead.

MR. ZIONTS:  Thank you, your Honor.  And good morning.

I'm mindful of your Honor's instruction in terms of time

allocation.  Just to let you know in advance my plan here is to

speak for about 15 minutes and each of my colleagues plan to

speak for about 20 minutes although, of course, we'll be in

your hands in terms --

THE COURT:  Thank you.  That's helpful to know.

MR. ZIONTS:  Your Honor, I'll be spoking about HHS's

authority or rather lack of authority to issue this regulation.

I'd like to start with a basic but fundamental point.

The heart of HHS's position is that the rule is just

housekeeping.  The agency says it is just letting everyone know

how it interprets the refusal statutes and how it enforces them

so it doesn't need any delegation of substantive rule-making

authority.

Your Honor, the best answer to this argument is in the

text of the rule itself.  At every step it is clear from the

face of the rule that it is legislative, imposing substantive

requirements on regulated parties.

So with the Court's permission, I would like to very

briefly walk through the rule's key provisions.
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THE COURT:  If I may.  I know -- I know what the key

provisions are.  Let me see -- I understand your point that

components of the rule are substantive and legislative and I

understand those to involve the definitions of discriminate and

assist in the procedure and the like.

But let's focus on the other side of the equation.  Is

there some part of the rule that you would acknowledge is

housekeeping and that can properly be done under the

housekeeping statute?

MR. ZIONTS:  Your Honor, what I would say is there are

parts of this rule that could have been done in a way that

would be consistent with housekeeping.

For example, if the agency had simply said:  Go look

at the UAR; we are letting you know that we will follow to the

letter the UAR and that is how we will enforce, I think that

would indeed be housekeeping.

But the way this rule is structured at every step of

the way it's hard to disassociate the pieces of this that

impose substantive requirements from other provisions that

might for example, if done differently, could be genuine

housekeeping.

THE COURT:  Well let me pushback on that.  You say

repeatedly in your briefs that you're not challenging the

conscience provisions that are in the statutes, correct?

MR. ZIONTS:  Correct, your Honor.
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THE COURT:  Let's assume for argument's sake, imagine

whatever scenario you would concede would be a between-the-eyes

blatant violation of those statutes.  Right now I take it the

law is silent as to remedy.

Imagine a violation of the statutes.  Put aside any

gloss on those statutes by rule.  Just imagine a

between-the-eyes violation.

MR. ZIONTS:  Right.

THE COURT:  What does HHS do without rule-making to

explain how the process of adjudicating a violation is and what

the consequences would be and is that something that HHS can

properly rule-make on?

MR. ZIONTS:  Well, your Honor, there was a 2011 rule,

that we do not challenge its validity, that provided a

complaints mechanism and we don't dispute the agency's power to

do that.

THE COURT:  Now let's suppose the complaints process

results in a finding of a between-the-eyes violation or set of

violations.  Is there anything out there right now that would

set out the consequences?

MR. ZIONTS:  Your Honor, we also do not challenge the

existing regulatory grant procedure.

So, for example, if OCR, through that 2011 complaint

procedure, determined that there was a square violation of the

statute -- not the rule, of the statute -- then the agency's
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position, and we don't have any problem with this, is that they

would go through the ordinary procedures under the UAR.

Remedies would be limited to that.  There would be notice and

due process and there would be -- one key feature of the UAR is

the remedy is generally limited to the specific source of

funding at issue.  And they could do that.  We're not disputing

that.

THE COURT:  So if there were a violation, let's say,

of any or all of the ACA, Medicaid, or the other three primary

statutes that are our main focus here, you don't dispute that

under existing authority the agency, if it crossed its Ts and

dotted its Is, it could ultimately get to the place of

retracting federal funding limited to the funding stream

attributable to that statute?

MR. ZIONTS:  Right, your Honor.  It would be limited

to the funding stream.

And one just additional crucial point would be that in

terms of -- I think in this hypothetical we're talking about a

square, everyone-would-agree violation.  And just one key

proviso I would put would be:  HHS would have its view of what

the statute means and it would go through this procedure and it

would be free -- it would be upon the regulated party to

potentially go to court and say it doesn't mean this.  And

there would be no deference at that point.  The Court would

decide.
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THE COURT:  Give me an example of something you would

agree is a between-the-eyes violation of the conscience

statutes.

MR. ZIONTS:  Your Honor, I think Ms. Salgado may be

able to speak to this a bit more when she addresses

discrimination.  If, for example, just turning to the Church

Amendments, speaking of discrimination of employment because

someone performed or refused to perform.

If you had someone who was -- who an employer demanded

you must perform an abortion or you'll be fired, there is no

hardship to the employer to find someone else to do it.  There

is really no reason for purposes of patient care.  There is no

emergency, etc.  It's essentially:  Person standing there.  Do

it or you're fired.  No good reason, no hardship preventing

that.  I think we would all agree that that violates the

statute.

THE COURT:  Under the UAR suppose there's a singular

violation, one violation to that effect.  But it's absolutely

adjudicated perfectly and there is no question that exactly

that happened.

If the agency, crosses its Ts and dots its Is, at the

end of that possess for that single violation does the existing

statute and the existing regulations, do they permit the agency

to pull the entity's entire funding under that statute?

MR. ZIONTS:  The agency's entire funding, I don't
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think so, your Honor.

THE COURT:  Under that statutory -- under that one

statute?

MR. ZIONTS:  Well, your Honor, I think it's not

just -- I distinguish between the statute itself.

So, for example, the Church Amendments which might

impose obligations across a range of funding stream grants,

etc.  Generally the way the UAR works is that it speaks of the

cost of the specific federal award or activity.  So in general

if there was -- we're speaking hypotheticals -- if there were

to be an actual health care entity that committed this

violation and committed a violation, of course, of a particular

funding stream, I think what the UAR would say is you could

lose that.  Of course, there's voluntary remedies.  The UAR is

phrased a little differently from this rule in that it is

intended to escalate and to give various offramps for voluntary

remedies and cessation.  But ultimately you could lose funding

under the particular grant at issue.  We don't think anything

in the UAR provides for just wiping out all federal funds.

THE COURT:  Go ahead.

Sorry.  Just explain to me just a little more the

meaning of funding stream, as you concede, it could be

implicated by a violation.  The Church Amendment covers a

number of different funding streams.  I want to be sure that I

understand what you're acknowledging and what you're resisting.
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How would HHS ultimately, if we got to the end of the series of

enforcement events, how would they go about defining the

funding stream that is jeopardized by such a brief?

MR. ZIONTS:  Your Honor, I think just looking at the

language of Church, and it applies based on receiving a grant

contract, loan, or loan guarantee under the Public Health

Service Act.  So I think you would go grant-by-grant,

contract-by-contract.  And, again, you would have to see how

this would play it, and it could vary depending upon the

circumstances.  I think you would look at the grant.

THE COURT:  Let's look at a big one.  Let's suppose

it's Medicare or Medicaid.  Let's use New York State as an

example, although they'll have an opportunity to defend their

own perspective on this.  But imagine, again, a

between-the-eyes violation of the sort that you hypothesize and

assuming that no offramp applies or is activated, at the end of

the day for one error like that, can New York State lose its

entire let us say Medicaid funding?

MR. ZIONTS:  Your Honor, I do not want to stand here

and bind the State of New York.

THE COURT:  Choose some other state.

MR. ZIONTS:  Particularly when they are sitting right

here.

What I would say, it's an interesting problem that the

agency itself has not clarified.  Their position here has been
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this is all part of existing regulations.  And they're fairly

specific about the UAR, which is about grants in particular.

THE COURT:  Why can't -- go ahead.

MR. ZIONTS:  I was going to say with respect to

Medicaid, we're actually not sure how the agency believes it

would go about withdrawing federal funding; not in terms of the

rule, in terms of if it believes it as the existing statute.

So in the part of the rule where it speaks to:  For

grants, see the UAR; for contracts, see this.  For Medicaid, it

just says in the rule:  See the Social Security Act.  They

don't point to a provision.  They don't point to a regulation.

So we're not really sure how they think existing regulations

would allow --

THE COURT:  Well then that begs the question.  It's

the agency's existing regulations don't clarify the universe.

What is it that prevents the agency, whether in the context of

this rule or another, from sharpening up its guidance even if,

perhaps, having a more muscular approach to these problems and

saying at least in this area where we're talking about

violations of religious or moral conscience rights recognized

by statute, we're going to have a particularly strong penalty

and deterrent.  Why can't they do that?

MR. ZIONTS:  Your Honor, we think -- well, first of

all, the statute itself, just looking at the Church Amendment,

Church B-- this may not be a good example because it doesn't
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apply to Medicaid funds but Church D may.  Church D is simply

written as individuals have a right not to do acts.  And it

doesn't say anything about:  Or else you lose X or Y or X, Y,

and Z or everything under the sun.

So in our view -- we acknowledge there are things that

HHS can do under its existing authorities in a careful

step-by-step way, in a way that has been done for as long as

these statutes have been on the books and, in particular, under

the 2011 Rule.

But when Congress intends the Draconian remedy of you

lose all your federal funding, a state loses Medicaid, it says

so.  Title VI says so.  It says agencies have the authority to

promulgate regulations, provide for the termination of funding,

provide adaptors to process.  There's even notice to

congressional committees.  And it doesn't say anything like

this.  So while -- we're happy to concede that there is some

level in the administration of these grant programs that it can

do, it would be quite anomalous if we're -- in Title VI

Congress was very explicit in saying you can take money but

only up to here and with these protections.  Here, the Congress

didn't say anything but HHS has free reign to say we can take

it all.

THE COURT:  Very helpful.  I want to give you a chance

in a moment just to turn to the more substantive dimensions of

the regulation, but one final housekeeping-type question.
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The rule has new assurance and certification

requirements imposed on recipients.  Are those compatible with

the housekeeping statutes?

MR. ZIONTS:  We don't think so, your Honor.  And,

again, if you look at the rule, here's how Section 88.6 is

written.  Parties shall, in quotes, shall.  Excuse me.  It's

88.4.  Requires that the applicant or recipient to comply with

applicable federal conscience and discrimination laws and this

part, and this part is referring to this part of the CFR.

So, first of all, that certification does not just

certify that you comply with the underlying statutes.  It's

saying what we just added to the CFR, which are substantive

legislative requirements, you have to certify --

THE COURT:  Fair.  Fair point.  Strip away the

substantive components of the rule and focus just on the

violations or not of the statute.

Could HHS under its housekeeping authority require the

hospital, state, etc. to comply with assurance and

certification if those -- if that's limited to compliance with

the statute?

MR. ZIONTS:  Your Honor, I think there are -- in the

existing UAR there are much more general certifications.  This

is a bit different in that --

THE COURT:  But the UAR is a measure of what the

agency can do.  It's one thing the agency has done but they may
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or may not be able to do more.

MR. ZIONTS:  Agreed, your Honor.

The main point I would make is that this is, in our

view, a substantive requirement:  You shall complete the

certification.  And that has legal consequences.  A

certification raises issues under the False Claims Act.  You

could potentially be sued if someone thinks that you have made

a certification for compliance with these statutes and someone

believes that that was false and that led to receiving federal

funds.  And so when an agency legislates and says you must do

this -- and when you look at the enforcement provisions as

well, 88.7, the enforcement provisions, they say they will take

your money away if you violate this part, and that includes

certification.

So even if you haven't done anything substantively

wrong, if you just don't do the certification the way they say,

they say you violated the regulation, we will enforce it,

that's a substantive force of law rule.

THE COURT:  All right.  Let's turn to the substantive

parts of the statute.  And I think I understand from your

briefs the definitions of all the various statutory terms are

ones that you intend, and I understand why, are substantive.

MR. ZIONTS:  Right.  Your Honor, I think I'm about at

fifteen minutes.  I will just say one word.  The -- we do think

it is clear when you look at the way this rule is framed,
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including with the definitions and the way they work with what

the rule calls applicable requirements and prohibitions, this

is a federal agency telling regulated third parties:  Do this

or you will be in trouble.  Do this or we will enforce against

you.

The one point, just because it's not in the briefing,

I wanted to alert your Honor to a decision, fairly recent

decision from the D.C. Circuit called Guedes v. ATF.  The

citation is 920 F.3d 1.  It's somewhat similar in the sense

that there you had an agency insisting that all it was doing

was interpreting, telling people -- this had to do with the

bump stocks regulation -- it was just telling people how it

interprets this rule.

The agency said:  No.  It says shall.  It's in this

CFR.  The agency was claiming Chevron deference.  Everything

about it said legislative substantive rule-making.  And the

Court said yes.  And I think the Court, if you look at the

opinion, you'll find a number of parallels.  The one difference

in that statute was the agency was actually delegated authority

to issue a legislative rule.  Here, we have all the indicia of

a substantive legislative rule.  We just don't have any source

of authority to do that.

THE COURT:  Final point on that.  That appears to be

so, at least explicitly with respect to Church and Coats-Snowe

and Weldon.  But under the Affordable Care Act and Medicare and
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Medicaid there is some grant of substantive rule-making

authority.

Suppose the rule had simply defined terms like

discriminate or refer, etc., within the framework of the

statutes that do have substantive rule-making authority

delegated to the agency.  Could the agency have done that, had

it confined the definitions to the statutes that have the

explicit delegation of rule-making provisions?

MR. ZIONTS:  We may have other problems with that, but

in terms of statutory authority, we absolutely agree.  The ACA

says you can regulate on this topic.  It can't --

THE COURT:  So while you're not happy with the

definitions, as it relates to those statutes, the ACA,

Medicare, Medicaid, you're not making a lack-of-authority

challenge with respect to the definition of those statutory

terms for those statutes.

MR. ZIONTS:  That's right, your Honor.

THE COURT:  Thank you.

MR. ZIONTS:  In the interest of keeping everything

moving, I'll turn things over to Ms. Salgado, unless your Honor

has any other questions on the rule-making issue.

THE COURT:  No.  I think there will be an issue about

remedy and severability that is very much implicated by our

last exchange.  But I think it's better to move on and we'll

touch on that later.  Very helpful.  Thank you.
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So next up I think is Ms. Salgado.

MS. SALGADO:  May it please the Court, Diana Salgado

on behalf of plaintiffs.

Your Honor I'm going to focus my time on two

plaintiffs' claims:  That the rule is contrary to law and, if

time permits, that the final rule is not a logical outgrowth of

the proposal.

There are several reasons that the rule is contrary to

law but I'd like to start with conflict with the underlying

statutes.  In promulgating this challenge regulation, not only

has the agency given the rule the force of law but it has also

stretched the terms of the statutes beyond their limit and far

exceed what Congress intended.

Starting with the term discrimination, which is found

in nearly all of the underlying statutes, HHS has taken a

general prohibition on nondiscrimination and promulgated a

regulation that defines the term to mean that health care

entities, such as the plaintiffs here, have an absolute duty to

accommodate employees who have objections to performing or

assisting in the performance of, and depending on the statute,

abortion or sterilization and must do so regardless of the

burden on employers and the patients they're seeking to serve.

THE COURT:  So pause on that for a moment.

Let's focus on the part of the rule that affects

employees and employers.  I take it your view is that up to
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this point the Title VII framework has governed that.

MS. SALGADO:  That's correct, your Honor.

THE COURT:  And Title VII requires that ultimately at

the end of the sequence if there is an undue hardship

essentially the employer is allowed to refuse to accommodate

the religious objector.

MS. SALGADO:  Yes.  

Title VII requires that an employer provide a

reasonable accommodation unless there is an undue hardship on

that employer.

THE COURT:  So is the point here then at least as to

the employment dimension of the world covered by the rule,

we've got a square conflict with a statute, Title VII.

MS. SALGADO:  Well, your Honor, we haven't -- that's

true.  There is -- that the statutes or actually that the

agency, in the way that they have interpreted the statutes in

this rule, seeks to abrogate Title VII's application.

THE COURT:  I have read with great interest your

briefs that focus on the emergency care and Title X and

whatnot.  Why isn't the most explicit example or, as good an

example you have, Title VII where since 1972 we have a statute

that appears to encode the hardship exception and, therefore,

it has much more of a carve-out than the rule does in allowing

an employer that needs to exist to insist.

MS. SALGADO:  I'm sorry, your Honor.  Are you
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asking --

THE COURT:  It's a softball but it's an important

question.  But the reason I'm asking is from your briefs I did

not get the impression you were pushing nearly as frontally on

the conflict with the statute, and a familiar one at that,

Title VII, as a basis for your contrary-to-law argument.

MS. SALGADO:  Well it is true, your Honor, as you

know, we have brought many claims in this case and one specific

one is not that the rule itself conflicts with Title VII;

rather, that the term discrimination and the way that the

agency has interpreted that rule here is not a faithful

application of the underlying statutes; that the agency has

exceeded what Congress intended when it passed the refusal

statutes.

THE COURT:  Right.  I'm just trying to understand why

the argument isn't being made flat-out that at least as to the

definition of discriminate it can't stand because that aspect

of the rule is contrary to a separate law, not the law under

which the agency purports to have but Title VII, which predates

even the first of the conscience statutes, has given employers

an opportunity -- a hardship basis for refusing to accommodate.

Why isn't the simple answer -- and I'll obviously be

eager to hear the government's perspective -- why isn't the

simple answer Title VII is law; the agency by regulation can't

contravene that?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

MS. SALGADO:  That is our position.  That's absolutely

our position, your Honor, is that in interpreting this -- the

statutes that the agency has promulgated a definition of

discrimination that is in conflict with Title VII.

THE COURT:  If I were to agree on that, what part of

the rule would be unaffected by it?  Would it be the parts that

simply don't affect the employment context?

MS. SALGADO:  Your Honor, absolutely those parts would

be affected.  I think that raises a fair question, which is:

Are there other applications of the agency's definition of

discrimination that are not a faithful application of the

statute beyond the employer and employee context.

And as a whole, your Honor, we believe that the term

discrimination is always sensitive to context and circumstance.

It always considers whether there is a justification for the

treatment that's being complained of.

So as a broader matter, the term discrimination that

the agency has put forth here in this rule as a whole is not a

faithful application of the statutes.

THE COURT:  So let's get down to brass tacks.  Your

agency employs medical professionals, correct?

MS. SALGADO:  That's correct.

THE COURT:  Pre-rule, if you had a religious objector

who didn't want to participate in an abortion, didn't want to

hand the forceps over or something like that, how would --
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within the Title VII framework and in the real world how does

your agency deal with an objector like that?

MS. SALGADO:  Well, your Honor, you're correct that we

have health care professionals that would be subject to this

rule in medical centers all across the country, in every state

of this country.  And how a religious objections are dealt with

are through the Title VII framework.

THE COURT:  So a nurse says:  I've been on the job for

a while.  I've now developed a sincere religious view that

prevents me from assisting in an abortion.  Let's put the nurse

in the operating room so we're not dealing with more distended

ways of assisting.  The nurses says:  No can do.

What is it that the -- how does the agency -- how does

your -- as an employer, how does your client deal with that

problem now within the Title VII framework?

MS. SALGADO:  Well, your Honor, it's a hard question

to answer because the -- in terms of how a very specific

objection would be dealt with, I think it would depend on a

number of factors.  It would depend on whether the agency or

the plaintiffs in this case have a duty to try to reasonably

accommodate the nurse.

So the question would be:  Is there is a way to

accommodate this particular individual's objections by, for

example, if abortions were only performed on a certain day then

that nurse -- there would be perhaps a conversation about
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whether that nurse would be willing to work on the days when

abortions are not provided.

THE COURT:  You would reallocate responsibility so the

nurse worked on non-abortion procedures?

MS. SALGADO:  Exactly, yes.

Or there might be a question of whether instead of

actually working in a room where abortions are being provided,

whether the nurse would actually be -- whether be able to work

in a different room.

But all of those decisions have to be balanced with

whether accommodating that nurse would impose a hardship.

And if I may, your Honor, just add that the record

evidence, what it shows is that the plaintiffs in this case

operate several clinics where there is only one medical

professional.

THE COURT:  That's where I was going to go in the

rural hypothetical or the short-staffed hypothetical that

appear here.  Maybe it hasn't, in fact, arisen in the real

world, but how -- under the current framework what would your

client do if in the end there wasn't an alternative person to

fill in?

MS. SALGADO:  Well, your Honor, I do think there is a

question of whether -- what the individual has been hired to do

as one of their primary or substantial duties to perform, then

I think there is a question of whether that individual was
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qualified for that position.

THE COURT:  Right.  And I'm using the hypothetical in

which a sincere religious conviction develops after the point

of hire.  And so we're the actually -- you've got an

employee -- is it your view ultimately that under the Title VII

framework, in our hypothetical rural hospital, if the person

cannot do an essential part of the job and there's nobody else,

in the end that could be a basis for something up to discharge?

MS. SALGADO:  Depending on the facts and

circumstances, yes.  I mean I guess I would say that many of

Planned Parenthood's affiliates operate several health centers

in a particular region.  So perhaps there would be -- and not

every one of those centers offers abortion so there would be a

conversation of whether that person could be transferred to a

different health center.  And, yes, your Honor, if what the

nurse was hired to do was to assist with -- assist in the

performance of abortion services or in states that actually

allow it provide abortion services and the individual developed

a religious objection and was not able to perform the primary

duties of their position and was not willing to work on other

days or be transferred to another health center, then, yes,

your Honor, I think the Title VII framework does allow for

consideration of undue hardship.

THE COURT:  And under the rule, same hypothetical, if

the rule were to take effect, how does it work as you
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understand the rule?

MS. SALGADO:  I think the rule has no consideration or

the term -- the rule's definition of discrimination has no

consideration of a balancing of interests, the interests of the

employer in seeking to provide care, or the interests of their

patients.  And it doesn't allow for any consideration of

hardship.  The only thing that the rule references is, quote,

an effective accommodation, which is one that the employee must

voluntarily accept.  And isn't lost on anyone than an effective

accommodation is different than a reasonable accommodation that

allows for some consideration of the balancing of interests.

THE COURT:  But in the end there is no hardship

exception to the rule is your point.

MS. SALGADO:  That's correct, your Honor.

I would say as an example of, a real world example,

because we've been talking about hypothetical situations, a

real world example of how the rule would work, if I may, a

reference the Court to the Shelton case.

THE COURT:  I was -- I've got that on my list for the

defendants.

MS. SALGADO:  And in that case the nurse refused to

assist in emergency abortions.  The second time the patient was

standing in a pool of blood and the nurse still refused to

perform an emergency abortion.  It took the hospital 30 minutes

to find another person to fill in.  And even after that the
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hospital offered the nurse an accommodation to the NICU

department.  She refused and the hospital had no other option

but the terminate her.  She brought a Title VII claim and the

Court found against her because the hospital had offered a

reasonable accommodation.

THE COURT:  Your point is under the rule if the rule

were law Shelton comes out the other way?

MS. SALGADO:  That's right.

And certainly the agency has not said otherwise.

THE COURT:  All right.  Thank you.  Very helpful.  I

realize I've taken you off topic.  Focus on other ways, apart

from the Title VII conflict, that the rule is contrary to law.

MS. SALGADO:  Yes, your Honor.

So I think the -- as we were just discussing in the

context of emergency abortions, the rule has no exception for

cases where there is a need to provide emergency treatment.

And the parties agree that under the Emergency Medical

Treatment and Labor Act there is a duty for providers to

provide stabilizing treatments or a transfer, if possible.  And

defendants don't dispute that in some cases patients need

emergency abortions.  But the rule doesn't have any exception

for that.  All the agency has said is that it will -- it will

seek to harmonize the statutes to the extent possible.  That

isn't -- EMTALA doesn't say that it can be applied, quote, to

the extent possible.  There is no exception.
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THE COURT:  When was EMTALA enacted, if you know?

MS. SALGADO:  I don't, your Honor.  I know that it

predates -- I am sure that it predates Weldon and I don't

know -- I'm being told 1985 or 1986.

THE COURT:  So it comes after Church.  It comes after

the first of the conscience provisions but not some of the

later ones.  I guess the question is whether there's anything

in the legislative history of the later ones that suggested an

intention to modify the state of play under EMTALA, emergency

statute.

MS. SALGADO:  Yes, your Honor.  Each of the statutes

there was discussion about -- well Weldon specifically

Representative Weldon specifically noted that EMTALA forbid

health care facilities to abandon patients with medical

emergencies and particularly pregnant women.  Senator Church

also made clear:  We're not permitted to shield a hospital from

denying services in, quote, in emergency situations, life or

death type.  And Senator Coats also stressed in his amendment

which was, as I've said in the briefing, the Coats amendment

was actually focused on abortion training, so it was a little

bit more removed, but Senator Coats did stress that the

amendment wouldn't prevent physicians from being able to

provide -- or being trained to provide emergency treatment.

THE COURT:  One thing I'm couldn't quite figure out

was the interplay between EMTALA and Title VII under current
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law.  In other words, in practice is the way EMTALA applied in

the use of undue hardship notes from Title VII but in an

emergency context the employer has a particular deference, or

the hardship concern comes particularly before you can't have

somebody, you know, stopping in a transverse on the way to the

hospital because they realize they're driving somebody to an

abortion.

MS. SALGADO:  Absolutely, your Honor.  I think the

Sheldon case highlights this; is that the hospital, after

having two serious incidents in which a nurse was not providing

care to a patient that had life-threatening conditions, the

hospital had to remove the nurse.  I'm not -- honestly, I'm not

quite sure whether that decision discusses EMTALA, but I think

that is an example where the hospital -- that it would have

been an undue hardship for the hospital if -- to keep that

staff and not be able to comply with EMTALA.

THE COURT:  So I have your points on Title VII and

EMTALA.  Just come back just for a moment to the ACA.

The ACA does have a substantive ruling provision and

it specifically says that nothing in the Act shall be construed

to have any effect on federal laws regarding conscience

protection.

Given that, what's the contrary-to-law argument you

have with respect to the ACA?

MS. SALGADO:  Well in the ACA, in Section 1554 of the
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ACA specifically, that statute prohibits HHS from promulgating

regulations -- or shall not promulgate any regulation that

creates any unreasonable barrier, impedes timely access to

health services.  And specifically Section 1554 of the ACA what

it says is:  Notwithstanding any other provisions of this Act

the Secretary of Health shall not promulgate any regulation

that does these six different things.

So, your Honor, I think that it was clear that Section

1554 was meant to trump any other provision of the Act

including section -- I think you're referring to Section 1303,

42 U.S.C. 1823.  So I think it's clear by the face of the

statute that Section 1554 was meant to trump any other

provisions of the Act including that provision.

I would also note that in Section 1303 --

THE COURT:  In other words, the ACA leaves in place

all the conscience provisions that were there by statute.  Your

issue is that if the agency substantively expands the reach of

those provisions, then you're not only -- whatever other

rule-making issues there may be, you're now encroaching into a

space that the ACA limits the agency's room to run in.

MS. SALGADO:  Yes, your Honor.  Section 1554 has been

on the books for nearly nine years, coexisting with refusal

statutes.  So our position isn't that 15 -- defense counsel has

tried to argue this but our position isn't that 1554 conflicts

with the statute.  It conflicts with the rule or, better yet,
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the rule conflicts with the statute because the rule itself

does -- it does create unreasonable barriers to the ability of

individuals to obtain appropriate medical care.  It does impede

timely access to health care services.  And the most clear

example of that is by not having exceptions for emergency

services.  But I think that there are other ways in which the

rule also violates 1554, right, even outside of emergency care.

The rule also restricts full -- requires full disclosure of all

relevant information to patients.  But through the expansive

definition of assist in the performance, which includes

referral.  And the way in which they have defined referral

means that just the mere provision of information if that

person believes that it will assist someone in performing an

abortion is a referral, that would lead individuals to be able

to deny people basic information such as if a patient faced

with an unplanned pregnancy asked about abortion --

THE COURT:  The rule reaches back to events, days,

weeks, months before the procedure, including a phonecall, a

conversation -- a chat with a receptionist.

MS. SALGADO:  Exactly, your Honor.  We think in those

ways, by allowing refusals or individuals to refuse to provide

basic information is another way in which it violates the clear

mandate of Section 1554.

THE COURT:  Why don't you in the remaining time just

deal with logical outgrowth briefly.  Your argument is that the
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agency in it's notes and rule-making didn't, among other

things, telegraph the possibility that it will be repudiating

the Title VII accommodation framework.  I get the argument.

Nevertheless, a lot of commentators clearly understood that

that was in play because a lot of the comments on the rule are

addressing just that.

Doesn't that suggest that while the agency could have

been more precise it was understood that the accommodation

framework was in play in the rule-making process?

MS. SALGADO:  Well I have two responses to that, your

Honor.

The first is that, as a legal matter, the agency

cannot bootstrap notice from the comments; otherwise, that

would turn notice into an elaborate treasure hunt of which

interested parties would have to search the record for the sort

of buried treasure.

But you are right, your Honor.  There were several

commenters that submitted comments imploring the agency to make

clear that it was not taking away the reasonable accommodation

undue hardship framework.  Those comments came from the

plaintiffs in this case but they also came from major medical

organizations, American College of Emergency Physicians, The

American Medical Association, The American Hospital

Association.

But they were in response -- what they were in
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response to was the fact that the proposed rule actually -- it

only had -- I think it had four sections.  But the proposed

rule gave a definition of discrimination that just listed out

certain types of actions that would be deemed discrimination

like the withdrawal of a benefit or termination.  And that's

all it said.

THE COURT:  In other words, the rule was silent about

the other side of the equation?

MS. SALGADO:  Exactly.

And in response to the comments, where the plaintiffs

and other organizations and other medical providers weren't

sure what the rule meant, in response to that they submitted

comments asking for the reasonable accommodation undue hardship

framework, explaining that it would --

THE COURT:  But from an administrative law

perspective, the fact that the agency is essentially talking

about a bright line ban and not talking about an offset, a

hardship, a carve-out, an exception, why isn't that notice

enough that the agency's not talking about a hardship or an

exception; i.e., that's it's rethinking the whole framework?

MS. SALGADO:  You're right, your Honor in that the --

we were on notice that the agency was rethinking or might have

been, I guess, really, right; that the agency might have been

rethinking the framework because our position is that when --

is that the term discrimination in the employment context
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inherently requires a balancing of interests; it inherently,

certainly in the context of religious accommodation, for

decades that term has meant to include the reasonable

accommodation undue hardship framework.

So what I would say what the public was on notice of

was that the agency may be thinking that it was going to strip

away Title VII protections.  But what they weren't on notice of

was the unusual ground rules that the agency has put into the

rule in subsections four through six; not only that, there is

this, quote, effective accommodation, which is a term that the

agency has made up; but also that you can only ask employees

about their objections once perfect calendar year or you can't

ask potential hires unless there is persuasive justification.

You might be able to post notices but only unless it's adverse

action.

The public had no notice of those unusual groundworks.

THE COURT:  This shows up in the final rule and not

before.

MS. SALGADO:  Exactly.

And the reason why I think -- the agency tries to push

these away as just details, but at every turn through its

briefing it points to those subsections as the agency's -- the

framework that it is created and the reason why the rule is

justifiable and reasonable.  And so we believe that the

agency's failure to put the public on notice of this new
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framework it created does violate the notice of common

procedures and the APA.

THE COURT:  Ms. Salgado, I want to come back to

contrary law.  There's an establishment clause challenge.  For

argument's sake assume that the Court were to conclude that

there was not a facial establishment clause problem here but

there are all sorts of imaginable hypotheticals that could give

rise to as-applied challenges.  Does that then become a basis

to argue that the rule is contrary to law or does the fact that

any establishment clause problem on my hypothetical conclusion

could only be as applied, prior view to the ability to identify

the establishment clause violation as contrary to law?

MS. SALGADO:  If the Court -- I just want to follow

your hypothetical.  If the Court found --

THE COURT:  There is no facial establishment clause

problem but as applied you could have any number of such

problems but on its face it's not a violation of the

establishment clause, does that prevent you as a matter of

Administrative Procedure Act Doctrine, does that prevent you

from arguing that on that basis the law is contrary to law --

that the rule is contrary to law?

Do as-applied violations count?

MS. SALGADO:  Well, we don't believe this is an

as-applied violation.  But I will confess that you have stumped

me and if I may confer with my colleagues and get back to you.
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THE COURT:  There will be a chance for -- I expect a

chance for rebuttal.  That is of interest to me.  Thank you,

Ms. Salgado.  Very helpful.

Next up is Mr. Colangelo.

MR. COLANGELO:  Good morning, your Honor.

Matthew Colangelo from the New York Attorney General's

Office on behalf of the plaintiffs.  And I will argue the

arbitrary and capricious claims for relief in these

consolidated challenges.

Your Honor, to meet the standard for reasoned decision

making the agency must examine relevant data and articulate a

rational connection between the facts found and the choice

made.  The agency fails this test and its decision must be set

aside as arbitrary where its explanation runs counter to the

evidence before the agency, the agency entirely failed to

consider important aspects of the problem, or the agency

doesn't justify its reversible unsettled policy.

Here, HHS fails each of these tests of a rational

agency's action, first, because the agency's explanation is

counter to the evidence in the administrative record.

In multiple critical respects the agency relied on a

factual claim of evidence that examination shows to be either

mischaracterized or flatly untrue.

THE COURT:  I'm eager to have you get into it in just

a moment.  One threshold question.  It looks as if it has been
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ping pong ball between administrations here.  You have the 2008

rule, which prefigures part of the current rule.  It's

retracted to say that at some point the administrative

component in 2009 is substituted by a 2011 rule that, again, is

more housekeeping and now there's a change of administration

and there's a new policy.

To what degree does the agency have to -- let me put

it this way.  You're arguing that there's a change in effect

from the 2011 rule and I appreciate that, but there is some

harmony, some extension, but some harmony with the 2008 rule.

Why isn't that also a relevant point of comparison here?  Why

is the only test here how this compares with what the agency

had done and thought at the previous chapter which you go back

to two administrations ago they're more in sync?

MR. COLANGELO:  It doesn't inform the Court's analysis

for two reasons, your Honor.  First, if we're looking at the

chapters in the story, I think the story most reasonably told

is that for nearly the entire 46-year history, starting with

the enactment of the first Church Amendment in 1973, there was

no need at all for any regulatory implementation for any of

these statutes.  The 2008 rule, published in December of 2008,

was the first effort to regulate these statutes at any point

and never took effect.  So as a practical matter I don't think

the 2008 rule is --

THE COURT:  Why did it never take effect?  It was that
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the implementation date was into the next administration and it

was tabled or was there an injunction?

MR. COLANGELO:  There was an implementation date that

was to take effect I believe the day before the inauguration of

the new president.  The incoming administration suspended

effective dates.  There was litigation in the District of

Connecticut.  But then the agency said that it was not -- both

not enforcing the regulation and was not completing the

paperwork production act process to implement the certification

requirement in the 2008 rule.  So as a practical matter that

rule was never enforced and didn't inform the state of play.

So I think the more realistic assessment of the state

of play is that for nearly five decades no regulations had been

necessary and, in fact, that's what the agency said in 2011

when it completed the rescission of the 2008 rule.

Your Honor to go to the many ways that this rule is

counter to the evidence, there is no specific example where

this error is more egregious than with respect to HHS's claim

that it relied upon a, quote, significant increase in

complaints filed with OCR alleging violations of the laws that

were the subject of the 2011 rule.  The administrative record

makes clear, after we moved to compel its completion, that

those assertions are factually false.  And a factually false

evidentiary claim can't be the basis for reasoned agency

decision making.  Now for context, your Honor --
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THE COURT:  There are a lot of complaints but they

deal with extraneous matters like vaccinations, right.

MR. COLANGELO:  Yes, your Honor.

Nearly 80 percent of the 343 complaints the agency

said it relied on deal with vaccinations which the defendants

now concede have nothing to do with the underlying statutes.

Another 15 percent of the complaints are irrelevant because

they either oppose the rule-making.  They don't allege

prohibitive conduct like the complaint that the state attorney

was failing to prosecute a voyeur.  They don't cover a

protected entity like the complainant who said that the FDA was

acting like the Mafia because it required the removal of social

media ads for divine cancer care.  That leaves just 21

complaints, only six percent of what the agency said in the

final rule that they were relying on, that even potentially

allege a violation.

Now we quarrel with some of those complaints.  But

even if you accept them all, to say that you've relied on 343

complaints of discrimination when the record -- the uncontested

record shows you relied on at most 20 in a two-year period.

THE COURT:  Is there any indication of how many

complaints had been there before just by way of comparison?

MR. COLANGELO:  So the administrative record shows

that the agency received, I believe it was either nine or ten

complaints from 2010 to 2016.  So the figure that I believe the
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agency cites is one or two each year for the years before 2016

and then they claim 343 in fiscal year 2018.  In point of fact

they received only 20 in a merely two-year period from the

November 2016 election until the end of fiscal year 2018.

It's the definition of arbitrary to rest a decision so

consequential on claims that are factually untrue or can be so

readily disproved.  The Second Circuit reached that conclusion

three-and-a-half decades ago in the Mizerak v. Adams case.  An

agency's decision is arbitrary and must be set aside when it

rests on a crucial factual premise shown by the agency's

records to be indisputably incorrect.

Your Honor, to emphasize, this mismatch between what

the agency says they relied on and what the record shows is

only known because we sued and only known because after suing

we moved to compel completion of the record.  It should go

without saying that it's not a rational basis for agency

decision making to fail to disclose the true facts.

THE COURT:  Put another way, the administrative record

shows that this is a solution in search of a problem.

MR. COLANGELO:  Yes, your Honor.  I think that's

exactly right.

There are a number of other ways in particular that

the record shows that the rule is a solution in search of a

problem.  So, for example, the harms that the agency

identifies, and by their own analysis HHS estimates that this
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is a billion-dollar rule, costs more than nine hundred million

dollars to implement over the first five years, so nearly a

billion-dollar rule in quantifiable costs.

THE COURT:  What would make it so costly?

MR. COLANGELO:  The most significant component of

those costs, your Honor, are the assurance and certification

requirements.  I believe they estimate about $150 million a

year to implement the certification and assurance requirements.

And then the additional costs that they quantify are other

costs regarding familiarization with the rule and other

compliance procedures.

One of the harms that they fail entirely to examine in

any adequate way is the overwhelming showing of harm to

specific patient populations in particular vulnerable

communities like immigrants, poor people, women, people of ill

health, the LGBT community.  The administrative record includes

overwhelming evidence from not only advocacy organizations but

the nation's leading medical associations and health care

providers that access to care would be undermined by this rule

and the agency does not quantify those costs.

THE COURT:  Come back for a moment though to your

first point which had to do with the falsity in the stated

number of complaints.

What should I take away from the fact of not just the

falsity but the number of complaints?  Why so few complaints?
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What does that mean about the world as it's working?

MR. COLANGELO:  So, your Honor, I think that the fact

that there is so few complaints shows that the fundamental

justifications for this rule are not well founded.

Now the agency says that they needed greater

enforcement authority and they needed to clear up confusion.

And they also make the assertion that the relative absence of

complaints before 2016 was really only a function of the prior

administration sending the signals that they weren't open for

business.  They didn't want to hear from complainants regarding

violations of conscience rights.

Now, two-and-a-half years after the agency has

attempted to send the opposite signal, to receive only ten

complaints a year when, remember, your Honor, OCR receives in

the last fiscal year for which we have records 30,000

complaints of the other statutes that they --

THE COURT:  OCR is Office of Civil rights within HHS?

MR. COLANGELO:  Yes, your Honor.

THE COURT:  So what would be the paradigm complaint

that that office gets?

MR. COLANGELO:  So OCR investigates HIPAA complaints

for violations of health care privacy.  They investigate Title

VI complaints for discrimination on the basis of race, color,

or national origin which can include complaints regarding a

denial of language access.  OCR also investigates Title IX
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complaints as well as, I believe, Section 504 which relates to

disability.

So when the evidence here shows that less than three

one-hundredths of a percent of their annual complaint volume

relates to the statutes that they are enforce here, your Honor,

I think to answer your question directly, I think it shows,

again, that this is a solution in search of a problem.

THE COURT:  I take your point about the number of

complaints.  A separate justification which I guess applies

more to the enforcement architecture that the rule sets up as

opposed to the substantive standard, but focus on that for a

moment.  Agency says essentially it's opaque.  Where do you go

and how do you get this enforced?

Does the record reflect any instance in which the

agency did an investigation leading to enforcement action of

the sort that we see from other federal agencies, whether DOJ,

SEC, FCC, FTC.  All sorts of agencies have enforcement

apparatuses which result in notices of potential violations,

evidence gathering, often a pre-allegation of what the charges

would be and then ultimately a charge either brought

administrative or either in litigation.  I'm having difficulty

in the record figuring out whether any such complaint ever

reached the end line of that.

What have you found?

MR. COLANGELO:  Your Honor, the final rule mentions
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agency action with regard to a Hawaii state statute that the

agency believe violated the Church Amendments.  And the Hawaii

Attorney General said she would not enforce the statute.

I believe my next example would not be in the record

because it's more recent but within the last several months

OCR, the Office for Civil Rights, issued a notice of violation

regarding employment practices at the University of Vermont

Medical Center.

THE COURT:  That's based on the complaint at tab 130,

right?

MR. COLANGELO:  Yes, your Honor.

And then a third example I believe is the instance --

and the agency cites this in connection with litigation by

affected employees, but the instance of the nurse at Mount

Sinai Hospital here in New York.  That nurse's complaint was

ultimately resolved by a successful OCR investigation.

THE COURT:  I guess the question is I'm trying to

figure out whether there has been enough of a developed

enforcement process to conclude -- to allow us to conclude

whether there is clarity as to how it works and what the rules

are so as to bear on the need for enforcement clarification.

MR. COLANGELO:  Well I think, your Honor, we don't

need to -- we don't necessarily need to look at some

significant extant body of investigations and resolutions

regarding the conscience protection because the question, as it
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pertains to arbitrary and capricious review of the rule, is

whether the agency has sufficiently connected the facts they

found to the procedures and substantive prohibitions that

they're implementing here.  And the record does not show

anything close to a need for the enforcement procedures and the

intrusive mechanisms that they're implementing in this rule.

THE COURT:  Even if the number of complaints

investigated doesn't get you there, is there any place a person

would go pre-rule to explain, for example, what the

consequences or the outer bound consequences could be of a

violation of one of the conscience statutes.

MR. COLANGELO:  Yes, your Honor.  I think the 2011

rule which delegates the authority to enforce these statutes to

the HHS Office for Civil Rights sets out the assignment and

delegation of that authority and someone could go to the Office

for Civil Rights with a complaint or an inquiry --

THE COURT:  Where would you go if you are a entity

that is covered and, therefore, whose conduct could subject

somebody to the loss of a funding stream, where would you go

that spells out pre-rule what the consequences are of having on

your watch an employee of yours or a subrecipient of a grant or

whatnot violate a conscience statutory provision.

MR. COLANGELO:  I think, your Honor, there are two

answers to that question.

The first is that you would go to OCR, which has been
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assigned authority to enforce these statutes, and one could

request technical assistance.  I should say three answers.

Second is that the statutes themselves setout what the

contours of the prohibitions are.

THE COURT:  Sorry.  But that's the contours of the

prohibitions.  I'm asking about the consequences.

Assume a violation of the statute.  Let's use the hypo

from the first discussion I had.  Is it clear right now to a

provider or to a state that receives funding what is in

jeopardy, concretely what funding stream is in jeopardy from a

violation in a particular area or is that something where

clarity could be enhanced by a rule.

MR. COLANGELO:  I think -- there are two answers to

that question.  The first is that OCR has provided guidance

regarding what funds are in jeopardy, including through the

2011 rule; but the second and more import answer, your Honor,

is that even if it is true that the agency had reason to

believe that greater clarity was needed in terms of what funds

are at risk, for which violations of which statutes, the agency

still has to connect this final rule to that concern.  And they

haven't done that.  The focus of the rule, including on the

complaints that they purport are at risk, and as implemented

through these Draconian enforcement provisions, the expansion

of liability to sub-recipients, the assurance and certification

requirements, the recordkeeping obligations and the expanded
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definitions of terms like health care entity, assist in the

performance of discrimination, none of those mechanisms are

necessary or at least not rationally connected in this record

to any interest in clarifying what the consequences are of a

violation of the statutes that the agency says here that

they're implementing.

So I guess a different way to put it, your Honor, is

that the agency --

THE COURT:  Does the existing rule -- pre-rule, is it

clear what the liability would be, for example, for New York

State -- for a violation by a subrecipient, some -- you use

your Medicare funds or whatnot fund, a hospital and somebody on

their watch -- I may have a bad hypothetical, but essentially a

subrecipient's violation, does the rule clarify the

consequences, for example, to New York State if a subrecipient

breaches one of the conscience statutes?

MR. COLANGELO:  The 2019 rule does assign

responsibility to every recipient for the activity of its

subrecipients.

THE COURT:  Does anything beforehand clearly speak to

that?  I'm trying to figure out if there are gaps or lacunas

here that could properly be clarified by rule.

MR. COLANGELO:  I don't believe the 2011 rule speaks

to subrecipient conduct and a recipient's vicarious liability

at all, your Honor.
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There are, of course, preexisting mechanisms under the

general grant-making and acquisition regulations and frameworks

where recipients do have some obligation to ensure, for

example, anti fraud protections in how a subrecipient uses the

funds.

I will say, your Honor, there is no evidence in this

administrative record, certainly not that the agency has

pointed to, that either recipients or subrecipients or

complainants were asking:  What are we going to do about a

subrecipient violating the conscience statutes?

Your Honor, I think the best way to think about this

is that even if one believes that there are other aspects of

the implementation of the refusal statutes that could

fruitfully be clarified, the agency has articulated a

justification that is based on specific claims of evidence that

are untrue.  And it has implemented specific provisions to

enforce particular statutes that prohibit particular kinds of

conduct in connection with particular funding with no record

that there is any underlying justification for those -- for

those prohibitions as to that particular conduct.

THE COURT:  One of the points you make in your brief

is that the agency didn't properly consider what you call

reliance interest.

MR. COLANGELO:  Yes.

THE COURT:  I couldn't quite tell concretely what you
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meant.  What reliance interests should the agency have

considered that it didn't?

MR. COLANGELO:  So, your Honor, and I think the Court

touched on this a moment ago with a question to my colleague

regarding Title VII.  But the regulated entities, which include

the states and cities and providers that are plaintiffs in your

courtroom this morning, your Honor, regulated entities have

conformed their operations around the way HHS has implemented

these statutes for nearly five decades in a number of ways.

And this is evident both from the administrative record --

THE COURT:  Pause on that.  You said that HHS has

implemented these statutes.  The overall portrait I get is that

the statutes have existed but that this is an area of relative

inactivity.  Has HHS done much to enforce these statutes over

these decades or have plaintiffs essentially treated Title VII,

for example, as applicable but not because HHS has done

something but because Title VII is on the books.

MR. COLANGELO:  Your Honor, the administrative record

shows that the plaintiffs have aligned their policies to the

refusal statutes consistent with how HHS has interpreted those

refusal statutes.

So, for example, the governmental plaintiffs discuss

this in our briefs in connection with how we have organized our

personnel practices, the typical requirements for advanced

notice of objections, the staffing procedures in terms of what
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to do when somebody raises an objection that was unanticipated.

THE COURT:  Sure.  But I mean that's a matter of

changing your procedures.  Reliance interest I would think

would be more:  We've hired a bunch of people whom we thought

we had the flexibility to move around and we're now stuck with

them as parts that will prevent effective delivery of medicine

in particular areas.  Is there a reliance interest along those

lines that hasn't been considered?

MR. COLANGELO:  Yes, your Honor.  

There certainly is reliance interest on exactly what

the Court just articulated.  And, in addition, if one thinks

about the expansion of the definitions of health care entity to

include nonmedical personnel, including plan sponsors, there is

no plaintiff in the courtroom right now, your Honor, that has

ever considered a clerk in the billing department, a

receptionist at the check-in desk --

THE COURT:  What about the ambulance drive?

MR. COLANGELO:  The ambulance drivers are not

typically considered in most employers' practices someone who

assists in the performance, for example, of an abortion if the

person they are transporting to the hospital may have a

miscarriage that may result in an abortion.

THE COURT:  I mean plaintiffs may have conceived of

the rule a little differently but -- conceived of the statutes

differently.  But pre-rule, if you can generalize, how did the
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providers and states treat the outer bound systems of

performance?  Was it in effect within the operating theater?

Did it extend beyond that?  How was it widely understood

pre-rule?

MR. COLANGELO:  What the administrative record shows

is that, at least as to governmental plaintiffs, assist was

widely understood within the rule as providing a typically

medical aid in specific connection with and furtherance of a

particular procedure.  So the medical staff performing a

procedure, the nurse assisting the medical stuff or performing

procedures themselves, that would be considered assisting.  The

billing clerk at the insurance company after the fact who sends

the bill, that's not -- no plaintiff --

THE COURT:  And somebody who is giving patient

guidance in the days or weeks beforehand that may inform the

decision whether undertake the procedure, was that considered

pre-rule assisting the performance?

MR. COLANGELO:  Not typically, your Honor, no, it has

not been.

THE COURT:  And the scheduling -- not the scheduler,

no?

MR. COLANGELO:  Certainly not, your Honor.

For these reasons the rule is arbitrary and

capricious.  We're happy to address anymore questions on

rebuttal.
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THE COURT:  Just one moment.

MR. COLANGELO:  Yes.

THE COURT:  Just explain to me you mentioned

disadvantaged populations.  What's the reason to infer that

this rule would disproportionately affect particular

populations?

MR. COLANGELO:  So there are two reasons, your Honor.

First, there is a documented existing pervasive disparities in

health care as to discrete and identifiable populations

including people of color, low-income families, the LGBT

community, and immigrants.

So the first reason is that any rule that affects the

delivery of health care will necessarily bear more heavily on

disadvantaged populations.  And the administrative record

includes a number of examples.  Both because those populations

are already subject to discrimination in health care, but

because in many instances they are also located in areas where

the provision of health care is strained by other factors,

whether it's rural communities or whether because of lack of

financial resources their most common vehicles for delivery of

care are in the emergency setting which is also stressed by

this rule.  So that's one reason why the vulnerable populations

are likely to be particularly affected.

And the second reason, as a number of the

administrative record comments point out, is that as a
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historical matter many of the religious refusals to provide

care have arisen in the context of circumstances that

distinctly affect vulnerable populations like the LGBT

community.  So, for example, an objection to gender

reassignment surgery or hormone therapy that would likely apply

to only a transgender individual --

THE COURT:  But your point as to that, and I thought

this was in the context I think of one of the complaints, I

think it's the Washington State complaint, I thought your point

was that procedure is not implicated by these statutes at all.

MR. COLANGELO:  Yes, your Honor.  In connection with

the Washington Department of Corrections complaint, it's pretty

clear from the record that there is no connection between that

complaint and that complainant's concerns and what the statutes

are prohibiting.  I'm trying to make a broader point that the

record is full of evidence that transgender individuals face

significant and extreme discrimination in health care.

THE COURT:  Right.  But the particular procedures that

are implicated by these statutes are primarily abortion and

sterilization, right?

MR. COLANGELO:  Yes, your Honor.

THE COURT:  To what extent do the statutes include,

for example, what you're talking about now which is change of

gender, procedures, that sort of thing?

MR. COLANGELO:  Well, your Honor, there has been
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religious objections to that kind of procedure on the ground

that it would functionally result in sterilization.

THE COURT:  So that's how it becomes within the scope

of these statutes?

MR. COLANGELO:  Yes, your Honor.

THE COURT:  Final question.  HHS, as to the issue of

denial of access of care, says:  No, we did respond to your

concerns, you just don't agree with us.  Their statement is

that by making the health care world a more receptive one to

people with strong religious views you'll actually increase the

population of people who choose to participate in an area who

are right now deterred by the possibility of being in effect

stuck performing a procedure to which they object.

Is your objection to that simply that that's

unpersuasive or that the agency didn't consider the issue?

MR. COLANGELO:  Your Honor, the plaintiffs' objection

to that is that its counter to the evidence and that they've

failed adequately to consider the issue and although --

although your Honor is correct that the defendants do say,

particularly in litigation, that this is simply a policy

disagreement and that they have reached a contrary view that we

disagree with, I think the fairest reading of what the agency

actually said in the final rule was that after considering the

overwhelming record evidence regarding access to care,

including the agency's own determination just eight years ago
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that expansion of the conscience protection rights would affect

detrimentally access to care, the agency said, quote, that they

should finalize the rule without regard to whether it exists on

the effect of access to care.

So although your Honor is correct that the rule

purports to walk through some of these analyses, I do think the

fairest reading is that they ultimately concluded that the

effect on access to care was immaterial.

I think the other reason why that conclusion is

irrational is that they discount the record evidence regarding

the effect on access to care for the same reasons that they

credit record evidence that supports the conclusions that

they -- we believe that they have predetermined that they

wanted to reach.

So, in other words, they dismiss some of the concerns

that your Honor and I have just been discussing regarding risks

to the LGBT community, they dismiss those concerns as anecdotal

and qualitative but they credit Kellyanne Conway's survey

conducted on behalf of the Prison Medical Association as a

qualitative survey because they thought it was informative.

It's irrational to be internally inconsistent.  If you believe

qualitative evidence has some persuasive force, you can't

dismiss qualitative evidence when it cuts against your --

THE COURT:  Thank you, Mr. Colangelo.  Very helpful.

Finally, I'll hear from Ms. Meyer.
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MS. MEYER:  Good morning again, your Honor.

THE COURT:  Good morning.

MS. MEYER:  I want to first address both the ripeness

and merits of the governmental plaintiffs --

THE COURT:  The last thing you said?

MS. MEYER:  Discuss the scope of relief of the

plaintiffs.

Plaintiffs' spending clause claim is ripe for judicial

review.  On November 22 if the rule takes effect plaintiffs

will need to adjust their conduct immediately and significantly

or face risk -- or risk losing billions of dollars of funds

that the rule authorizes HHS to withhold or suspend.

THE COURT:  So let's assume the rule takes effect

November 22.  Right away what are the most primary, most

significant transformative things you would need to do to meet

the rule?

MS. MEYER:  So if the rule takes effect the compliance

requirements go into effect immediately because the threat of

funding termination springs into effect immediately.  So

specifically the plaintiffs have submitted over 48 declarations

containing hundreds of patients' sworn testimony from

preeminent leaders across the country in the health care

sector.  And these leaders have testified that the harm

stemming from the final rule is real and immediate.

For example, plaintiffs' institutions have various

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

policies and procedures in place that have balanced conscience

objections with patient care for decades.  For example, many of

the institutions require that employees with conscience

objections provide their employer with advanced notice in

writing so that they can make accommodations in advance based

on objections to care.

An employee may not object in real time or abandon a

patient in need of care and an employee could face consequences

for failing to abide by these critical notice requirements.

THE COURT:  The employer could?

MS. MEYER:  The employee under plaintiffs' policies

exist -- that currently exist, if they do not provide advanced

notice of an objection, they could face consequences.

THE COURT:  Explain that.  In other words, I thought

your primary concern was really on the employer, that the

employer suddenly has to scramble to meet a new framework and

if it doesn't ask questions, for example, of employees to smoke

out potential objections, the employer then could be stuck in a

situation where it has somebody with a bona fide right to

object who the employer has to accommodate in a situation which

could affect care.  I thought that was the primary argument.  I

didn't perceive a separate impact on the employee.  Can you

explain that?

MS. MEYER:  Correct, your Honor.  That is our primary

argument.  The only point with respect to the fact that an
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employee could be disciplined for not giving an advanced notice

requirement is that is a provision that allows employers to

enforce these particular notice requirements that are now

implicated by the final rule.  When the final rule does take

effect or if it does take effect on November 22, plaintiffs to

comply with this are going to have to overhaul those policies

and procedures in significant ways.

THE COURT:  Give me a scenario of something that could

happen in the first week after the rule takes effect that could

affect let's say a funding stream but for the employer's quick

adaptation to the rule.

MS. MEYER:  Many of our declarants have testified, for

example, in the emergency context that a women presenting with

an obstetrics problem would face -- would encounter anywhere

from 12 to 16 hospital employees.  So our declarants have

testified that if the final rule goes into effect, they need to

be prepared to deal with objections on the spot from those

various 12 to 16 employees.  And this is because of, for

example, the expansion of the definition of discrimination and

the expansion of the definition of assisting performance.

THE COURT:  Let's focus on the employers' ability

under the rule to smoke out, if you will, from employees or

applicants what they object.  Under the rule what can the

employer do in the hiring process to determine, if anything,

whether an employee is going to be off limits for certain
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procedures?

MS. MEYER:  So in the hiring process the employer

cannot ask the hire whether there's any objection.

THE COURT:  And that's true even in our rural

hypothetical even in the situation where accommodating may be

impractical.

MS. MEYER:  Correct.

Once the employee is hired, the employer may ask once

per calendar year or with persuasive justification.

THE COURT:  Let's suppose we don't know what

persuasive justification is.  I take it that's undefined.

MS. MEYER:  Correct.

THE COURT:  Let's assume that the process of adapting

to the rule itself is a persuasive justification; that the fact

that there's a new regulatory framework in place almost

necessarily allows the employer right out of the gate to ask

employees who's eligible for what, on a conscience perspective,

for what areas of work.

Assume that the employer is allowed, at least, to ask

that and that would clear a persuasive justification bar, what

happens next?  How is -- how is your primary conduct affected?

MS. MEYER:  So assuming that that is a persuasive

justification which, frankly, our declarants cannot rely on

because they have not received that clarification from HHS so

they have to proceed under this regime of one calendar per
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year.  But assuming that is a persuasive justification, there's

still the extreme financial burdens that are imposed on

institutions for needing to basically double or triple staff

certain departments or going to an employer and asking if they

will accept an accommodation like a transfer to a different

department.  If that employee says no, then our institutions

have to have backup or shadows.

THE COURT:  Is there anything out there in the world

that would guide me in the record as to the number of

employees, in fact, who work appertinent to procedures at issue

who actually would object in them?

In other words, there are a lot of hypotheticals that

have populated everybody's briefs.  One thing that's a little

less clear is, assuming a widespread regulatory right to

object, assuming even a statute that said that, any information

out there about in practice what that would mean?

MS. MEYER:  The exact number of people who holds

religious objections?

THE COURT:  Right.  Or number of people who both hold

those religious objections and are let us say presently in jobs

where those objections might be triggered.

MS. MEYER:  We don't have those exact numbers in the

record, your Honor, but the objections to procedures do exist

and this is exactly why these policies and procedures are in

place, to make sure that employers can accommodate those
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conscience objections while protecting patient care.

THE COURT:  Does the rule have any safe harbor, any

unramped period in effect where an employer gets some period of

time to adapt its procedures without being subject to loss of

funding because the procedures have not been fully developed or

implemented?

MS. MEYER:  No, your Honor.  HHS explicitly rejected

comments requesting that it allow for compliance in one year

after the effective date of the rule or for a one-year safe

harbor.  So HHS explicitly made this choice.  And, in fact, one

of the key reasons that HHS issued this final rule was to

affect compliance with --

THE COURT:  So going back to the hypothetical earlier,

in the hypothetical situation in which a subrecipient of a

New York Medicaid grant, let us say, breaches the rule by

following a Title VII accommodation approach that's now been

eclipsed by the rule, if that happens on November 23 subject to

how the enforcement process plays out, at the end of that

process New York's failure to adapt its subrecipient's policies

to the new rule could cost New York its Medicaid funding?

MS. MEYER:  Correct, your Honor.

THE COURT:  Which is billions of dollars a year.

MS. MEYER:  Yes.  Yes, it is.

THE COURT:  So I take -- I think I take the argument

as to ripeness.  Let's focus on the merits of the spending
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clause point.

MS. MEYER:  With respect to the final -- the merits,

the final rule violates each of the four limitations placed on

the federal government's use of funds in violation of this

spending clause.  Critically the rule conditions plaintiffs'

compliance with HHS's new federal conscience reviews on 192

billion in federal health care funding.  Specifically the rule

gives the department the authority to withhold funding in the

whole or part to deny use of federal financial assistance or

funds from the department in whole or part, to wholly or partly

suspend award activities, to terminate federal financial

assistance or other federal funds from the department in whole

or part, or to deny in whole or part new federal funds from the

department.  This all includes based on any indication that a

recipient has failed to comply with the rule and during

pendency of good faith compliance efforts or for failure to

comply with the new assurance and certification requirements in

the rule.

THE COURT:  May I ask you.  One of the situations that

can give rise to a spending clause problem involves a situation

where the rule would violate another constitutional provision.

I'm going to come back to a question I asked one of your

colleagues earlier.  Focus on -- one thing that you argue is

that the rule would violate the establishment clause.  Indulge

the hypothetical that it might in some applications but it
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doesn't on its face and that that was the Court's

determination.

Is the spending clause implicated by that problem in

which one can imagine scenarios where you have an establishment

clause problem but that on its face the rule doesn't?

MS. MEYER:  It is, your Honor, especially in the

context of this rule where if liability is imposed on the

states for the activity of their staff recipient.  So, for

example, as a practical matter our declarants have testified

that they will have to review their contractual arrangements

with various subrecipients to ensure compliance with the final

rule because they are now subject to vicarious liability.  And

in doing so, in reviewing those contracts and imposing

conditions if necessary on subrecipients, if those conditions

present a constitutional problem, what defendants are

subjecting plaintiffs to is imposing those unconstitutional

conditions on its recipients.

THE COURT:  OK.  Another dimension of spending clause

analysis involves retroactively.  Articulate for me why the

rule has a retroactive effect.  Right now are you able to hire

people -- are you able to ask the conscience question in

hiring?

MS. MEYER:  We are, your Honor.

THE COURT:  And is the retroactive point that you're

now stuck with people -- so if -- that doesn't work.  In other

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

words, if you were able to fence out people who simply couldn't

do core parts of the job by virtue of asking that in hiring,

how is there a retroactive application of the rule, meaning you

are getting punished for past conduct or decisions?

MS. MEYER:  So one of the prohibitions of the spending

clause is retroactivity in the fact that plaintiffs need to

knowingly and voluntarily accept the conditions of the funding

streams.  And when plaintiffs accepted these particular funds

they had no idea that HHS would expand their substantive

requirements to, for example, broaden definition of

discrimination in such a way that it would severely curtail

plaintiffs' current policies and procedures.

THE COURT:  But you accept funding typically on a

year-to-year basis.

MS. MEYER:  That's correct.

THE COURT:  So we're in right the middle or early part

of the fiscal year right now.  Suppose on November 23 comes the

violation.  Suppose it's adjudicated in full on January 1.

Presumably the image -- I'm telescoping the process here just

for purposes of a hypothetical, I know the world doesn't work

that fast, but assuming that it did.  If the agency were to cut

off your funding from January 1 through the end of the fiscal

year, why is that retroactive?  Yes.  You took the money not

knowing that the regulatory world would change, although the

notice was out there, but you would only be cutoff
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prospectively unless the agency is threatening to clawback the

money going back to the beginning of the fiscal year, how is

that retroactive?

MS. MEYER:  A couple of responses, your Honor.

First, let me clarify that various contracts and

grants govern the administration of all of these underlying

funds.  And so I don't think that it is accurate to say that we

renew, for instance, on a yearly basis.  I think the underlying

funds are governed by various provisions of the grants and

contracts.

With respect to why this particular provision is, in

fact, retroactive is the obligations that are imposed on day

one go into effect on day one.  And so the funding streams that

are threatened are the funding streams that we currently

operate under now and the policies and procedures that we have

to change are policies --

THE COURT:  You have hired people and engaged

subcontractors and the like on the premises that the funding

stream is intact at least through the end of that grant or

installment whether it's yearly or whatnot.  The point is

there's an architecture that develops around the expectation

that your Medicare grant isn't going to be yanked in the fiscal

year.

MS. MEYER:  Yes, your Honor.  And, in fact, we have

declarants that testified as to the expectation of the spending
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streams the governs had budgeted for them in 2019 and 2020 and

2021 and so you have those reliance interests as well.

In addition, the written assurances and certifications

of compliance with the final rule are new and retroactive

conditions that plaintiffs may be subject to immediately.  The

final rule authorizes HHS to require certification if OCR

suspects a violation and it makes that certification an

explicit condition of continued receipt.  So that's another way

in which this rule is retroactive.

THE COURT:  I realize there are multiple ways in which

the spending clause could be violated but one of the things you

say is that -- one of the concerns implicated is that

retraction of spending is unrelated to the federal interests at

issue.

Assume for argument's sake a small dose of conscience

statutory violations.  Just put aside the issue whether the

rule faithfully implements the statute and just let's take our

hypothetical of the no-doubt-about-it violation.

How would one go about narrowing the scope of the

financial penalty to get rid of your concern about the penalty

being Draconian or unrelated?

Is it literally just the salary of that employee?  Is

it real -- does the fit have to be that tight as to what the

hospital or state uses or is there some broader retraction of

funds that it would still be considered in effect related to
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the violation?

MS. MEYER:  So we think that under current procedures

for any type of funding with withholding or suspending or

termination that those procedures are tied to specific funding

streams.  So if a violation came up HHS would look to the

specific funding stream that was implicated.

THE COURT:  So right now assuming a violation of a

conscience statute which is litigated to completion and

procedurally sound, you would not contend there's a spending

clause problem with the retraction of the entirety of the funds

from that funding stream even if you only had one bad act or

one bad apple in the hospital?

MS. MEYER:  We would -- we would rely on the

regulations and provisions that are already in place.  So we do

not take issue in the underlying statutes that say certain

funding --

THE COURT:  No.  I appreciate that.  But I'm trying to

understand your constitutional argument based on the spending

clause and I understand that you've argued ambiguity,

coerciveness, violation of other constitutional provisions.

I'm just focusing now on the problem which you say

also exists here of the penalty in effect, the spending

clause -- spending retraction being unrelated to the problem.

I think what you're saying to me is that you don't

have a problem with that as long as if -- even if the entire
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funding stream is taken away on the basis of a single violation

of the conscience statutes.  Am I hearing you right?

MS. MEYER:  So we're not quibbling with the fact that

HHS has options through provisions like the UAR at its

disposal.  But here the amount of funding on which HHS

conditions compliance in the final rule is a much larger pool.

THE COURT:  Right.  Let's suppose there's a Medicaid

funding stream.  I have the numbers handy somewhere.  One

moment.

New York received -- well it's not clear.  I don't

have it broken out by Medicaid.  New York received many

billions of dollars in health care funding, but certainly

billions in Medicare.  Let's just take Medicare for a moment.

Is it really your position that all of that could

properly be taken away based on a violation of the conscience

statutory provision applicable to Medicare by a single

violation by a single person?  Is that the way we define

funding stream?  And is that really your view that the spending

clause concept of unrelatedness is not offended by that?

MS. MEYER:  Your Honor, our view is not that -- that a

small violation would jeopardize all of our Medicare funding,

which is exactly what the final rule says here.

THE COURT:  So, is there a case that helps define the

relatedness concept?

If you're saying that there's a separate problem here
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that the funding -- that the threat to the funding stream

implicated by a singular violation, if what you're saying to me

is that presents a spending clause problem of an unrelated

penalty, what's the case that helps me with that?

MS. MEYER:  So I think that there is a distinction

between our relatedness argument which we are saying that the

termination scheme plainly violates that requirement because

the rule conditions funds on things that have nothing to do

with health care like the Department of Labor and Education.

THE COURT:  Right.  That's your point which is that

we're going outside the scope of HHS or going to funding

streams not implicated by a particular violation.

MS. MEYER:  Yes, your Honor.

THE COURT:  But you're not making that argument even

if it costs you an entire funding stream that that is a

spending clause problem?

MS. MEYER:  No, your Honor.

We are arguing separately that this scheme here is

coercive; it has combined funding streams.  And it also puts

the final rule's new provisions and conditions those compliance

with new provisions on that funding stream.

THE COURT:  Final couple questions just on remedy.

Hypothetically assume that portions of the rule are

problematic for one reason or another, including the ones that

have been articulated today, but that portions are not,
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including ones that sound in a more housekeeping nature, or

where the application of a certain term is authorized by a

rule-making grant as in ACA or Medicare or Medicaid.

Why shouldn't, given the severability provision in the

rule itself, the definitions that are statutorily authorized,

assume that we don't have the other APA problems that

Mr. Colangelo addressed, why shouldn't those definitions be

permitted to stand and why shouldn't the portions of the

regulatory administrative structure that I conclude are fair

and housekeeping, why shouldn't those stand?

MS. MEYER:  The rule's provisions, your Honor, are

codependent.  So, for example, several sections rely on one

another and cross-reference one another.  For example, the

posting of notices in 88.5 is evidence of compliance for

purposes of enforcement in 88.7.

We don't believe that severability is appropriate.

So, for example, as to the definitions this rule is already

incredibly ambiguous, as we argued in our papers.  And the

little explanation that HHS gives as to various situations in

the preamble is predicated on their understanding of multiple

interpretations and definitions in this rule working together.

And so where this rule provides very little clarity for

plaintiffs on how to comply in the first instance, if the Court

were to sever certain definitions but leave others, we would be

left with even less clarity.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA 2737



73

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

In terms of the severability clause itself, there are

several cases that say -- and we've cited them in our papers --

that the severability clause is not an indication by itself

that the rule should not be vacated in its entirety.  Instead,

we look to the intent of the agency.  And the agency made clear

here that it was trying to address confusion created by the

2011 rule.  The confusion created by the 2011 rule, it claims,

stem from the 2011 rule's interpretation of Weldon, Coats-Snowe

and the Church Amendments.  And so if the Court were to, for

instance, strike certain provisions with respect to those

statutory provisions, it's not clear at all that HHS would have

made the same decision to promulgate this rule absent those

core statutes.

THE COURT:  Thank you very much.

In a moment we'll take a break.  Let me just ask

counsel for defendants who will be arguing for each side and

who will be arguing first.

MR. BATES:  Your Honor, I will be arguing for HHS.

Christopher Bates.

THE COURT:  That's Mr. Bates.  And you'll be going

first, I take it?

MR. BATES:  Yes your Honor.

THE COURT:  Who will be arguing for the intervenor?

MR. DUNN:  I will, your Honor.

THE COURT:  That's Mister?
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MR. DUNN:  Dunn.

THE COURT:  OK.  Very good.  We'll take a

fifteen-minute comfort break.  I'll see you in fifteen minutes.

Thank you counsel.

(Recess)

THE COURT:  Welcome back.  Be seated.

I'll hear now from counsel for the government.  That's

Mr. Bates.

MR. BATES:  Thank you your Honor.  Would you like me

to speak from here?

THE COURT:  Podium, kindly, please.

MR. BATES:  Good morning, your Honor.

THE COURT:  Good morning.

MR. BATES:  HHS promulgated a conference rule, a law

that exercises at its core, in order to provide clarity and

ensure robust protections for rights of conscience that are

protected under federal statute.  I'd like to begin with the

agency's authority for this rule.

There are expressed delegations of authority to the

agency in a number of statutes to ensure compliance with grant

conditions, other conditions, and to insure clients under

applicable law.  There's been some discussion about today there

are some limiting authority with regard to Medicare and

Medicaid and CHIP, which we have cite in our briefs, 42 U.S.C.

1302.  There is limiting authority with regard to the ACA that
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applies to implementation of the ACA's conscience provisions

which we've cited in our briefs as well.  It's in 42 U.S.C.

18 -- these are expressed delegations of authority for the

agency promulgated or related to --

THE COURT:  But I take it with respect to Church,

Weldon and Coats-Snowe it's not disputed that there is no

express delegation.

There is not express delegation, you said, for those

three?

MR. BATES:  That's correct.

THE COURT:  The question just to take -- just to focus

our discussion.  In total, there are about 30 or so statutes

that contain conscience provisions.  Having looked at the

others, each is really targeted to a rather narrow scope type

of activity.  Can I assume that for the purposes of discussion

we're really talking about the several you just mentioned that

have express delegation provisions and the three that I just

mentioned that do not, that the others are really targeted to

small corners of the world?

MR. BATES:  So the intersections that do have

expressed limiting authority are -- do apply to a more discrete

subject.

THE COURT:  So for the purpose of this discussion am I

safe to really treat us as talking about the ones you

identified a moment ago and the three that I identified in my

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS1                 

statement to you?

MR. BATES:  So in terms of rule-making as it pertains

to those three conscience statutes that you mentioned.

THE COURT:  The heart -- the rule covers a broad set

of conduct.  It, to be justified, would have to be justified

saving those discrete areas' conduct by one of either the

statutes you mentioned, Medicare, Medicaid, ACA, or the ones

that I identified to you as lacking express rule-making

authority.  We're not for the most part relying on any of the

other three.

MR. BATES:  For the other three conscience statutes,

that's correct, your Honor.  There's also the other

housekeeping statute which we point to as authority for the

rule here.  I would note for the Court's information that the

general housekeeping statute is the authority for the UAR; it

is, in fact, the only statute that the agency cites as

authority for the UAR.  UAR is a comprehensive regulatory

scheme.  It governs the agency's administration of grants and

processing the AG uses for ensuring compliance with grants.  It

is a comprehensive scheme set for the UAR.  The statute ability

for the UAR is solely general housekeeping statutes.  That

doesn't indicate that the housekeeping statute does provide

broad authority in terms of assuring compliance.

THE COURT:  Has HHS ever taken away anybody's funding

for violation of a conscience statute?
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MR. BATES:  Agency counsel informed me no.

THE COURT:  Has HHS ever threatened to do that?

MR. BATES:  HHS has issued notice.  It has issued

warning letters, notices of enforcement, has taken enforcement

actions under the conscience statutes.  In terms of the --

THE COURT:  What actions has it taken that are -- if

it's never taken away somebody's funding, what enforcement

action has it taken?

MR. BATES:  So, your Honor, I'm looking over here at

agency counsel now for specifics.

THE COURT:  Rather than your looking, agency counsel,

if there's an answer to the question that you want to furnish,

Mr. Bates, would write it out rather than our going --

MR. BATES:  Certainly in the vast majority of

instances, conscience statutes, civil rights statutes as well,

the resolution that is reached is a voluntary resolution that's

worked out throughout informal processing, informal means

between the agency and the -- its only in instances where those

informal processes do not result in voluntary compliance that

further enforcement action is taken.  As to the specifics of --

I'll wait for --

THE COURT:  I'm eager to come back to get a

quantification as to the number of full enforcement actions in

this area.  If it's not something you're immediately facile

with it, we'll come back to it, but it is of interest to me.
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Go ahead.

MR. BATES:  So the general housekeeping statute is as

well exclusive authority for HHS's actions here.  And then

there is also, as HHS explained in the rule, there is inherent

in Congress's adoption of the conscience statutes to require

recipients of federal funds from the department to comply with

statutes, the authority of the department to take measures to

ensure compliance with those statutes.  The Supreme Court has

been clear that delegations of authority to --

THE COURT:  Let me ask you this.  The very last page

of your regulation -- and I take it this must be justified with

your housekeeping statute -- states that as a remedy for a

violation the agency can -- the remedies include, quote,

terminating federal financial assistance or other federal funds

from the department in whole or in part.

Putting aside what you say in the briefs, that appears

to be stating that for a singular violation of a conscience

statute, as interpreted in the rule, an entity such as New York

could lose all of its federal funding from HHS and perhaps from

other agencies.

Is there -- does the housekeeping statute UAR

authorize a rule like that, a consequence like that?

(Continued on next page)  
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MR. BATES:  So in terms of the last point about funds

from HHS for other entities, HHS has been clear in the rule

that the funding streams that are impacted by the rule are only

funds that are administered through HHS.  So it would not

subject funding through other agencies for violations.

THE COURT:  Does the rule say that?

MR. BATES:  So, it says -- let me just turn to my

notes here.  There are a number of places where it says that

the funds that are at issue in the rule are tied to specific

funding streams.

So I can provide a couple of quotes here for the 

court's information.  Page 23223:  "The only funding streams 

threatened by a violation of the conscience statutes are the 

funding streams that such statutes directly implicate."   

On page 23192:  "The prohibition discrimination is 

always conditioned on and applied in the context of violating a 

specific right of protection, and each protected right is 

typically associated with the particular federal funding stream 

or streams." 

THE COURT:  Those are comments.  The actual reg itself

on the last page, on its face, it has no limitation as to

funding stream.  I appreciate that it can be read not to

implicate policies of the Department of Education or of Labor.

But on the face of it, what I just read to you seems to say

that, for a singular violation by New York State, it could lose
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the entirety of, let's say, the $46.9 billion it got from HHS

in healthcare funding in fiscal year 2018.  In the face of the

reg itself, where does it limit the threatened consequence to a

particular funding stream?

MR. BATES:  So this is not a way in which the

regulation is different from the UAR, your Honor.  The UAR also

uses somewhat broad language here, as well.  HHS --

THE COURT:  Does the UAR use the language that I

quoted to you from the last page?

MR. BATES:  So the UAR does not use identical

language, but the UAR speaks about terminating funding in whole

or in part.

THE COURT:  It says here "other federal funds from the

department."  It's hard to read the words "other federal funds

from the department" as, given that it is unlimited, as

unlimited.

MR. BATES:  So, again, your Honor, the agency made

clear in the preamble to the rule.

THE COURT:  Preamble is not the rule.  The text of the

rule appears, on an unlimited basis, to leave open the

possibility that, in an extreme case, the -- the agency could

seek to terminate all federal funds from the department.  It

doesn't have any limitation in there.  Would the UAR permit

that?  Would the UAR permit as a matter of housekeeping the

agency to enforce the conscience statute so as to, without
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limitation to a particular funding stream, deprive a recipient

of the entirety of HHS funding for a singular violation?

MR. BATES:  So, your Honor, I'm going to look to

agency counsel now to answer --

THE COURT:  You have to stop looking at HHS counsel.

In baseball we call that sign stealing.  You have to give me

the answer.  This is a fundamental question.  It is all over

the briefs.  Yes or no:  Do the funding statutes authorize you

to adopt a rule that on its face threatens the entirety of HHS

funding for a single violation?  I take it the answer might be

different for a particular funding stream, but I'm reading the

text of the regulation now.

MR. BATES:  So first point, your Honor, is that the

regulation would not do that.  For the purposes -- for the

terms of the UAR, my understanding is that the UAR would not do

that either.  The rule is similar to the UAR here in the sense

that it is tied to the specific funds that are at issue with

regard to the specific statute that the agency has found a

potential violation.

THE COURT:  All right.  So if I am understanding you

right, so we can proceed with the balance of the discussion,

your position, at least in this litigation, is that "all" that

is in jeopardy -- quote/unquote around "all" -- is the specific

funding stream implicated, right?

MR. BATES:  That's correct, your Honor.
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THE COURT:  So if, hypothetically, within the scope of

activity under Medicaid, there was a singular violation, you

would reserve the right or HHS would reserve the right to

withdraw the entirety of the Medicaid funding scheme, but that

wouldn't extend to, let's say, Medicare.

MR. BATES:  That's correct, your Honor.  And in

practice, HHS's practice is to tie or limit those enforcement

mechanisms to the specific grant report or funding stream

that's at issue.

THE COURT:  But that's never happened in the context

of the conscience statute.  It's happened in other contexts,

right?

MR. BATES:  Yes.

THE COURT:  How often does HHS terminate funding

midstream for a violation, civil rights violation?

MR. BATES:  So my understanding, your Honor, is that

it is not common.  My understanding is that there are

approximately 12 to 13 enforcement actions that are taken each

year, that this is under the civil rights statutes as well as

under the conscience statutes and HIPAA as well, which OCR also

administers.  And agency counsel just confirmed that they have

never -- that they have never terminated funding for a

violation.

THE COURT:  For a violation of this statute or

anything else?
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MR. BATES:  Of any of them.

THE COURT:  So HHS has never terminated funding of any

recipient for any civil rights violation?

MR. BATES:  That's correct, your Honor.

THE COURT:  So this would be a first if that were --

if what is threatened here, whatever the scope, were to

transpire?

MR. BATES:  If HHS took an enforcement action under

the rule that resulted in the termination of funds, that would

be the first time that the agency had done that.  But the

agency has authority, under other statutes, to do it in other

instances as well.  So that is not unique to the rule or to the

conscience statutes.

THE COURT:  May I ask you, do any of the conscience

statutes say anything about a remedy?

MR. BATES:  I'm sorry.  Say that again.

THE COURT:  Do any of the conscience statutes say

anything about the remedy for a violation?

MR. BATES:  So the conscience statutes provide that --

that none of the funds made available in the funding streams

that are specified in the various conscience statutes may be

used or made available to an entity that engages in

discrimination or other prohibited acts under the statute in

terms of what the -- a specific remedy for such violations are.

The conscience statutes themselves, or at least the three
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statutes that you identified, setting aside other conscience

statutes that you have more detailed -- the three that you have

identified do not specify those remedies.  And so, again, for

purposes of that aspect of this, we would look to the

housekeeping statute and to other statutes that provide

authority for ensuring compliance with applicable laws.

THE COURT:  Why is it that -- and I am now going -- I

have a question beyond conscience statute violations, but to

other civil rights violations that are within the ambit of OCR,

why is it that none of them ever reached a point by way of a

remedy of retraction of funding?  What are the lesser remedies

that tend to be deployed?

MR. BATES:  The funding component in HHS?

THE COURT:  Right.  In other words, I am now asking

you, beyond conscience statutes, you have told me that for no

violation has the department ever retracted or cut off funding.

What do they do to a violater?

MR. BATES:  So under the UAR, there are various

remedies that are set off.  The first point, again, your Honor,

I think, would be that it is uncommon for there to be a formal

enforcement remedy actually imposed.  The vast majority of

these are worked out between the agency and the regulated

entity.  And so at least in terms of the context of the UAR, so

the UAR sets out various penalties or enforcement mechanisms

that could come into play, such as temporarily withholding
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payments --

THE COURT:  Has that ever happened?

MR. BATES:  -- disallowing matching funds.

THE COURT:  Sorry.  I took you to be saying

essentially that there hasn't been a financial hit for

violations.  Maybe I misread you.  Has there been some lesser

financial consequence to violaters of any of these conscience

statutes?

MR. BATES:  So agency counsel informed me no.

THE COURT:  Let's deal with the enforcement part of

our argument now, and we will get back to the authorization.

To what degree has HHS ever investigated complaints of 

violations of the conscience statute?  How often does that 

happen? 

MR. BATES:  So there are obviously more investigations

per year than there are, you know, further action or further

enforcement actions taken.  I know that in this most recent

year there were three enforcement actions that were brought.  I

believe that those were mentioned earlier.

In terms of the number of investigations beyond that, 

obviously the answer is higher.  HHS does review complaints 

when they come in, institutes investigations of those 

complaints.   

And in terms of a discrete number, with your Honor's 

indulgence, I'm going to wait for if agency's counsel has a 
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specific number to give me on that.  I do know that the 

number -- 

THE COURT:  Would it be useful just to take a moment

and have agency counsel at the podium?  Because I am interested

in, in practice, how enforcement works and how it has worked.

That's an important backdrop here.  You tell me, but at some

point I want to have that discussion about the history of

enforcement of these statutes within HHS.  If that's not

something that you are familiar with, but agency counsel is,

would that make sense?

MR. BATES:  Yes, your Honor.

THE COURT:  Let's just take a moment.  I will come

back to you, because I realize there are many categories and

topics for us to discuss, but I would welcome briefly to hear

from agency counsel.

MR. TAKEMOTO:  Can we pause for a moment so that we

can converse with --

THE COURT:  No.  No.  You have prepared for months.

Let's get agency counsel.  Come on.  

MR. KEVENEY:  Sean Keveny, your Honor, with HHS.

THE COURT:  Sorry, that is Mr.? 

MR. KEVENEY:  Keveney, your Honor.

THE COURT:  Mr. Keveney.  

Just tell me about the history of the actual 

enforcement of these statutes.  How often does HHS investigate 
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a complaint for a violation of these statutes? 

MR. KEVENEY:  With the caveat that I have only been at

HHS for about eight months, your Honor --

THE COURT:  But you were the counsel assigned to this

important case.

MR. KEVENEY:  Correct, your Honor, and I have asked

these questions within the agency.

There are approximately 35,000 complaints per year 

that come into OCR.  Those cover the full range of areas for 

which OCR has enforcement authority, traditional civil rights 

cases, Title VI, Title IX, 504 of the Rehabilitation Act, 

HIPAA, and the conscience statutes. 

THE COURT:  Focusing on the conscience statutes, how

many investigations have been undertaken, if you know, of the

violations -- alleged violations of the conscience statutes?

MR. KEVENEY:  It is my understanding, your Honor, that

there are approximately 20 open investigations.  It is my

understanding that in the last three years there have been four

formal or informal notices of violation issued in connection

with the conscience statutes, including in Hawaii, Mt. Sinai

Hospital here in New York, Vanderbilt University, and most

recently the University of Vermont Medical Center.

THE COURT:  That's the one that trips off of the

complaint that I referenced earlier, the UVM one.

MR. KEVENEY:  That's correct, your Honor.
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THE COURT:  How often has a violation been found by

OCR of a conscience statute?

MR. KEVENEY:  A formal finding has only occurred in

the University of Vermont Medical Center.

THE COURT:  Over the course of what period of time?

MR. KEVENEY:  Over, to my knowledge, the last three

years.  But it is important to distinguish, too, your Honor,

the difference between formal findings of violation and

informal communication of concerns or potential violations to a

covered entity -- and, by way of analogy, to put this in

helpful light, I will point the court to the Justice

Department's enforcement of Title VI the 1964 Civil Rights Act.

That's been on the books for years, it covers a wide range of

federal funding, and the Justice Department has never pulled

federal funding for a violation of the '64 Act.

THE COURT:  Tell me, with respect to the

investigations of conscience violations, how many times has the

agency determined that there was a violation even if it is not

in an informal way?

MR. KEVENEY:  To my knowledge, there are the four that

I referenced, your Honor.

THE COURT:  Over what period of time?

MR. KEVENEY:  Over the last three years.

THE COURT:  All right.  And was there, in the course

of that work, was there -- did the agency encounter problems
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presented by limited enforcement authority or ambiguous

enforcement authority, did the agency have any hiccups in doing

its work.

MR. KEVENEY:  Yes.  I can point the court

specifically, and I hesitate because we are in ongoing

negotiations with the University of Vermont, so to the extent

some of those negotiations may had been covered by the rules of

evidence, but the University of Vermont specifically --

THE COURT:  As of the date the rule had been

promulgated here --

MR. KEVENEY:  Yes.

THE COURT:  -- what, if any, problems had the agency

encountered in the enforcement of the conscience provisions?

MR. KEVENEY:  I can tell your Honor the University of

Vermont particularly challenged the agency's authority to

enforce any of these statutes, and that is an issue over which

we are engaged in ongoing discussions.

THE COURT:  Was the University of Vermont experience

or your experience with the University of Vermont a reason for

this regulation?  Does the rule say that; and, if not, is there

a basis on which to represent that that was a reason for this

rule?

MR. KEVENEY:  Yes and no.  So the rule, again,

obviously wouldn't specifically refer to the situation with the

University of Vermont, because it hadn't come up yet; but the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Jai2NYS2                   

concerns that arose in dealing with the University of Vermont

were very much on the agency's mind.

So, specifically, your Honor, the university, 

understandably, has questioned what the procedures are, what 

the procedures are for withdrawing funds, which portion -- 

which component of HHS would be ultimately responsible for 

withdrawing any particular grant funds that the university 

receives.  Those are questions that this rule answers. 

THE COURT:  Prior to the University of Vermont issue,

and I'm not eager to get into anything that's confidential in

that case, but had the agency experienced any practical

problems investigating or enforcing allegations of violations

of conscience statutes?

MR. KEVENEY:  Without knowing the details of the

Mt. Sinai investigation, your Honor, I can't answer that

definitively.

THE COURT:  Can you answer it nondefinitively?  I'm

trying to understand whether any part of this rule has its

anchor in learned experience from enforcing the statutes.

MR. KEVENEY:  So I can tell you, your Honor, that much

of this rule is anchored in OCR and the federal government's

experience enforcing civil rights protections generally.

Obviously the rule draws upon the Title VI enforcement

framework and the federal government has -- and across the

federal government, including at HHS, has long experience
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enforcing Title VI.  And it obviously has been useful over the

years to make sure the covered entities are aware of the

procedures the agencies will follow.  The Justice Department

has its Title VI manual available online for covered entities

to see, so they are aware of what the potential consequences of

violations are.  So in that sense, the agency's long experience

of enforcement does inform the architecture of this rule.

THE COURT:  All right.  In a moment I will let

Mr. Bates get back, but this question, you mentioned that there

are currently four notices of violation pending.  How does that

compare to the previous three-year period or the three-year

period before that?  Is the number four greater, lesser, or

about the same?

MR. KEVENEY:  Greater.

THE COURT:  It grew to four from what?

MR. KEVENEY:  There was approximately, as is set forth

in the preamble of the rule, one complaint per year prior to

the issuance of the MPRM that is increased by a thousand

percent.  There are approximately ten complaints per year.

THE COURT:  That has happened since the notice of

rule-making in this case.

MR. KEVENEY:  That's correct.

THE COURT:  And without going out on a limb, is it

safe to assume that it was the notice of rule-making by the

agency itself that may have been causative in the increase in
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complaint.

MR. KEVENEY:  That is certainly the agency's view,

setting aside difficulties --

THE COURT:  All right.

MR. KEVENEY:  -- in cause and effect generally.

THE COURT:  So prior to the notice of rule-making was

there any empirical data that suggested an increase in

complaints actually made to the agency in this area?

MR. KEVENEY:  Not that I am aware of.

THE COURT:  I think if --

MR. KEVENEY:  I think the answer is no.

THE COURT:  If there is no one else in the room who

would be more aware of it, is the answer to that no?

MR. KEVENEY:  I think the answer is no, your Honor.  I

hesitate because there very may well have been statements from

the agency that it intended to start enforcing these statutes.

The Office of Civil Rights stood up a new unit, and I think

that predated the issuance of the MPRM.

THE COURT:  All right.  Mr. Keveney, I appreciate your

help.  Is there anything else responsive to what I have asked

so far that you, given your familiarity as agency counsel, wish

to clarify?

MR. KEVENEY:  No, your Honor.

THE COURT:  Thanks very much.  I appreciate you didn't

come here today expecting to argue, and I appreciate the
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helpful answers under fire.

MR. KEVENEY:  Absolutely.  You're welcome, your Honor.

MR. TAKEMOTO:  Your Honor, may I say one thing?  I

just want to formally object to the record just on the basis of

APA case are limited to the record and not based off of agency

testimony.

THE COURT:  I appreciate that, so why don't we turn to

the record?

Mr. Bates, let's go to what Mr. Colangelo was saying

about the number of complaints.  The record that Mr. Colangelo

recites suggests that the number of complaints that were

presented to the agency was not nearly the quote/unquote

significant increase that the agency represented.  Factually,

over the course of your briefs, the number has gotten smaller

and smaller and smaller.

How many complaints does the agency say it received in 

the ramp-up to this rule? 

MR. BATES:  So the agency stated in the rule that it

received 343 alleging violations.  

THE COURT:  That's what it said, but once we strip

away things like vaccinations, what are we left with that

actually implicate this rule?

MR. BATES:  So it is a smaller number, your Honor.  We

have cited a number of them in our reply brief.  I believe that

we cited about ten in the reply brief, and I know that
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plaintiffs have stated that they believe that there are about

20 or 21.  In terms of the exact number of complaints, there

are -- we didn't cite all the ones in our reply that we would

say fall in here, but it would be something probably relatively

similar to the number that the plaintiffs provided.

THE COURT:  So you are not directionally disagreeing

with Mr. Colangelo's numeric representations.

MR. BATES:  Not to the extent that plaintiffs have

identified that a number of the complaints of those 343 did not

allege violations that were relevant to the --

THE COURT:  I'm sorry.  Let's go back to the 343.  The

agency at the time it proposed the rule represented that there

had been a significant increase in the number of complaints

that it used the 343 as a measure of that.  If I am hearing you

right, that 343, once we strip away complaints that deal with

extraneous problems like vaccination, we are down to something

like 20, correct?

MR. BATES:  In terms of the complaints that would have

dealt more directly with rights that were protected under the

conscience section.

THE COURT:  I going to drill down a little more until

I get a direct answer.  Yes or no:  Are we down to about 20

that actually implicate these statutes as opposed to other

problems?

MR. BATES:  Yes.  In that ballpark, your Honor.
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THE COURT:  Now, your brief, your brief ultimately, I

think it is your reply, identifies actually three at one point

that you say are responsive.  I took a look at the three and,

unless I am missing something, two of the three aren't even

responsive.

There is a complaint from a law firm on behalf of an 

adequacy group -- this is at tab 129 -- that doesn't cite any 

specific instance of discrimination.  There is a complaint at 

tab 27 from the doctor at the Washington State Department of 

Corrections that deals with the sex transformation procedure, 

but there's no HHS funding that appears to be implicated.  And 

the third one seems actually to fit the paradigm here, and 

that's the nurse at the University of Vermont who says she was 

coerced into participating in an abortion.  Am I misreading you 

as to those three? 

MR. BATES:  So we also cited some additional

complaints in our reply brief, your Honor.  That's at page 26,

note 5.

THE COURT:  I have got that.  But at one point you

highlighted those three.  Am I right that two of the three

actually drop away?

MR. BATES:  Two of the three would not implicate

violations of the conscience statutes.  Those complaints I

believe would have alleged violation of the conscience statute;

and, in part, the rule here, as the agency explained in the
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preamble, was to help to increased understanding and awareness

of the rights that are protected under the conscience statute.

So the fact that there may have been complaints filed did not

actually implicate is still relevant here, because it shows

some confusion about what the statutes do cover.

THE COURT:  All right.  I took you off script.  I know

you wanted to talk initially about authority and rule-making

authority.  Thank you.  Go ahead.

MR. BATES:  So turning back to my notes here, so I

think that I also, as we explain in our briefs, in addition to

the express delegations of authority, there are also implicit

delegations that are relevant.  The Supreme Court has made

clear that delegations of authority can be both explicit and

implicit, and in the process of enacting the conscience

statutes and imposing obligations on regulated entities,

placing obligation on the agency to ensure compliance with

those statutes, there was implicit delegation to the agency to

ensure that the agency complies with requirements of those

statutes.  And so that is relevant --

THE COURT:  What is the basis for arguing implicit

delegation for the three statutes I mentioned earlier that

would substantively define, for example, a term like "assist in

the performance" to capture, for example, the range of services

or acts that are covered?  That seems substantive.  That deals

with the range of people whose primary conduct implicates the
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rule.  What's the basis for arguing that implicitly Congress

meant HHS to fill that gap and define that?

MR. BATES:  So HHS is the agency that's tasked with

ensuring compliance with the statutes.  So in the process of

ensuring compliance, HHS has authority to set forth definitions

for what those terms are in the statute.

THE COURT:  But, so you say.  I mean, isn't the other

way to look at it that if Congress was able to affirmatively

give you substantive rule-making authority for Medicare,

Medicaid, ACA for terms like "discrimination" or "aid and

assist in the performance," as the case may be, its silence on

that, as to the Church and Weldon and Coates-Snowe amendments,

implies that it wasn't intended to give, other than

housekeeping, rule-making authority to the agency.

MR. BATES:  So, again, delegations can be both

explicit and implicit.  The various statutes you have discussed

here, they were passed at different times by different

Congresses as parts of different public laws.  So attempting to

engage in some sort of intertextual comparison among the

different statutes passed at different times doesn't

necessarily show that --

THE COURT:  Be that as it may, what's your affirmative

evidence that when Frank Church put forward the Church

amendment, after Roe, he intended HHS to rule-make?  1972, the

year before Title VII adopts the accommodation framework with
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the hardship exception, allowing the employer to insist on

somebody's performance of the task.  Frank Church was

presumably well aware of that, as was Congress.  They passed

the Church amendment.  There was not word one about Title VII

and there is not one word about delegating to the agency the

ability to rule-make in this area, let alone to supervene Title

VII.  What's the basis for implying that intention on

Congress's part?  It's the very next year.

MR. BATES:  Well, that's, I think, the nature of an

implicit delegation, your Honor.  That there is not --

THE COURT:  No, but that is circular.  Give me

something that suggests that HHS, in Congress's eyes, was free

to roam around and define those terms, including in a way that

would supervene a statute that Congress passed the previous

year.  I mean, you keep saying it is implied, but implied from

what?  Otherwise it is just a say-so.  What's the evidence?

MR. BATES:  Well, in terms of the question of

supervening Title VII, your Honor, again, conscience statute,

Church amendment was passed after Title VII.  Congress chose

not to include certain aspects of Title VII in the Church

amendment.  So that doesn't necessarily --

THE COURT:  That doesn't mean that they disagree with

it.  Maybe they liked what they had previously done.  I mean,

in Title VII, as of 1972, you have an amendment that, at least

in the context of the religion protection in Title VII, as
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opposed to morality-based conscience objections, explicitly

deals with this problem at a level of greater specificity than

does Church or Coates-Snowe or Weldon.  What is the basis for

inferring in those very short conscience provisions that post

date the 1972 amendment of Title VII that Congress was sub

silentio saying, you know, be done with this hardship

exception?

MR. BATES:  So there is a difference in the statutory

text there, your Honor.  And I apologize, I have lost my train

of thought here for a moment.

THE COURT:  I'm focusing -- look, I want to engage

with you on the basis for implying that -- for implying an

intent on Congress's part to allow the agency to substantively

rule-make here, let alone substantively rule-make in a way that

would cover what were a different outcome and a different test,

what Congress itself had dealt with the previous year in Title

VII.

MR. BATES:  I think that what you are speaking to

here, your Honor, may be a statutory gap.  So this question of

how Congress set forth the scene in Title VII, how that's going

to interact here with the conscience statute, that may be an

example of a statutory gap that then is left for the agency to

fill.

THE COURT:  But it's not -- it would be perhaps a gap

if there weren't conflict.  But let's engage, then, with the
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issue of how the rule intersects with the area of conduct

covered by Title VII.  So let's focus just on the employment

context as opposed to, for example, benefits situations.  In

the context of employment, do you disagree with the way that

plaintiffs portrayed, pre-rule, the operation of the hardship

exception?

MR. BATES:  In terms of?

THE COURT:  How it worked.

MR. BATES:  In terms of its application here?

THE COURT:  How an employer, presented with an

employee who asserted an objection to, let's say, assisting in

an abortion.  Do you disagree with the portrait, given by

plaintiffs, as to how the dynamic worked under Title VII, that

there would be an attempted accommodation, but in the end, if

there was a -- forgive me, I'm forgetting the adjective

modifying hardship.  Undue hardship.  Thank you.  Do you agree

that that was the standard that applied in terms of an

employer's latitude to insist on an employee's performance of a

task under Title VII?

MR. BATES:  So that may have been the standard that

the -- that employers of the plaintiffs were applying.  That

exception does not apply in the text of the conscience

statutes.

THE COURT:  No, no, no, no.  Do you disagree that

under Title VII the employer was able to overcome in effect a
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religious-based objection to a procedure based on undue

hardship?

MR. BATES:  Under Title VII, yes.

THE COURT:  Okay.  So had any court ever held that the

conscience statutes in the context of employment overcame that

framework, the Title VII framework?

MR. BATES:  I am not sure that that issue ever had

been presented, your Honor.

THE COURT:  Except in the Shelton case, which goes the

other way, Third Circuit, right?  That's exactly the Third

Circuit.  The Third Circuit in Shelton is an employment context

involving the nurse who refuses to participate in the abortion

and declines the accommodation, gets fired, sues, and loses,

essentially based on the Title VII hardship framework, right?

MR. BATES:  So, that question would then depend, your

Honor, on if the plaintiff in that case raised the conscience

statutes and what the court decided about the interplay of the

conscience statute for Title VII in that case.

THE COURT:  In other words, Shelton, you think, would

have come out differently if the lawyer in that case had had

the wisdom to invoke the conscience statute as having sub

silentio overcome the Title VII framework.

MR. BATES:  That the conscience statutes are more

specific and address a more discrete instance, which is

conscience protections in the healthcare arena, and that

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Jai2NYS2                   

therefore they apply there in that instance.

THE COURT:  But the conscience statutes don't get to

this level of granularity.  They use words like "discriminate,"

which, by the way, is also used in Title VII.  But beyond the

words like "discriminate," they don't get granular as to the

operation of the statute as applied to workplace context.  They

don't say there is or isn't an undue hardship.  They just say

"don't discriminate," right?

MR. BATES:  Yes, that's correct.

THE COURT:  So what is the basis for inferring in that

that they meant discriminate in some way other than by then the

very familiar Title VII framework?  I understand that might

have been preferred by some, but the statute itself just

doesn't say that.

MR. BATES:  Congress chose not to include an undue

hardship exception in the conscience statutes.

THE COURT:  When did they choose that?  They use a

general term, but they don't -- they simply don't spell out the

details.  But on what basis can you say that Congress

affirmatively chose Frank Church and all the others to not

afford an undue hardship exception?  Was it a choice or was it

simply silence?

MR. BATES:  I mean, they knew that that provision was

in Title VII.  They could have included that provision in the

conscience statutes if they chose to --
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THE COURT:  And they could have indicated in some way

in the legislative history or a committee report or the text a

disagreement with the existing framework and didn't do that

either.

The point is, it seems like it's an ipse dixit to say 

that their silence means that they chose to quietly overcome 

this very familiar framework.  I am looking for some dollop of 

evidence beyond your say-so that that's what Congress intended.  

Do you have anything? 

(Pause) 

MR. BATES:  I am just turning to my notes here, your

Honor.

THE COURT:  Go ahead.

MR. BATES:  So the absence in the text is a point,

your Honor.  As I also mentioned, there are also differences

between what Title VII covers and what the conscience statutes

cover.  And Congress may have determined based on difference in

scope not to include the exception there.

THE COURT:  They might have done a lot of things.  The

issue is what they actually did.  To a large degree, the

conscience statutes cover the employment world, i.e., the world

covered by Title VII.  I'm asking you, last time, if there is

any reason to think, anything specific you can point to that

indicates that anybody at Congress intended to overcome the

Title VII framework with the conscience statutes in the area
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the Title VII framework otherwise applies to.

MR. BATES:  Just in the statutory text, your Honor.

THE COURT:  May I ask you, up until this rule, I know

that the Bush era 2008 rule doesn't define "discrimination," so

it didn't seek to overcome the Title VII framework, correct?

MR. BATES:  So I have here the rule in front of me,

your Honor, the 2008 rule.  I would need to review that

specific provision of the rule.  I will take your Honor's --

THE COURT:  Well, it doesn't define "discriminate."

It defines other terms, but it doesn't do that, right?

MR. BATES:  I -- I'll -- I'll take your Honor's

correct on that.

THE COURT:  As you understand here now, can you think

of any time prior to the promulgation of this rule when HHS,

either in the context of a rule-making or in the context of the

application of the conscience statutes to a particular

scenario, ever took the position prior to this rule-making that

the Title VII framework didn't apply to conscience objectors

covered in the employment setting?

MR. BATES:  I'm not aware of HHS having previously

taken that position, your Honor.

THE COURT:  So if Congress intended sub silentio to

overcome Title VII, it was first discovered in or about 2019?

Is that the point?

MR. BATES:  That?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA 2745



105

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Jai2NYS2                   

THE COURT:  All those people have been dead for a

while who passed -- it's the early parts of the statutes.

What's the basis in 2019 for saying that archeology discovers

that the framers of these statutes going back to 1973 intended

to override Title VII?

MR. BATES:  I mean, I, I, I, I apologize.  It seems to

be the same back-and-forth here, your Honor.  It is based on

the statutory text.  There is a difference in the statutory

text.  Title VII explicitly has the exception that is not

present in the statutory text in any of the conscience

amendments which were passed at various times across various

Congresses and various public laws.  There were multiple times

that Congress considered rights of conscience and in none of

those instances did they incorporate an undue hardship

exception.

THE COURT:  Congress was surely aware with the second

and third and fourth and all of those up to the 30 conscience

statutes that there was apparently no authority out there that

read the conscience statutes as intentioned with Title VII or

as overcoming it.  Given that Congress is presumed to be aware

of the facts on the ground, wouldn't one have expected in

conscience statutes 2 through 30 to then circle back and say,

hey, wait a minute, you know nothing of our work, you don't

know what we -- we obviously meant the first of these statutes

to override Title VII.  You have misread us, so we are going to
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be clearer in each of the ensuing statutes.  

Isn't there some mileage we can get out of the fact 

that they didn't do that? 

MR. BATES:  I mean, it would depend on the extent to

which the issue had been brought to Congress's attention, your

Honor.  I mean, the fact that Congress, time after time, has

enacted conscience statutes without this protection -- I

suppose one could draw the inference both ways.  Here in the

text, we would say that the absence in the text, you compare

Title VII -- and I apologize if we are just going round and

round here, your Honor, but it is a difference in the statutory

text, and the question is, what is the inference that you draw

from the absence in the statutory text?

THE COURT:  What inference do you draw from the fact

that the ACA, Affordable Care Act, 2010 says that it doesn't

conflict with Title VII?

MR. BATES:  What do you mean, your Honor?

THE COURT:  Doesn't the ACA, isn't the ACA, doesn't it

contain the explicit language harmonizing itself with Title

VII?

MR. BATES:  It also says that nothing in the act --

let me just turn to. . .

THE COURT:  That's one of your examples of substantive

rule-making authority.  But the ACA, it is hard to read that

as, given its reference to Title VII, overcoming Title VII.
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MR. BATES:  The ACA also says that nothing in the act

shall be construed to have any effect on federal laws regarding

conscience protection.

THE COURT:  Sure.  But that assumes the conclusion.

If you assume the conscience provisions overcame Title VII, I

suppose that's right.  If you start with the opposite

conclusion, that Congress, in referencing Title VII,

presumably, if it intended to override Title VII, would have

said something different than it said, you come up to a very

different place.

All right.  Let's go back to other issues of 

authorization, unless there is something else you want to tell 

me about Title VII. 

MR. BATES:  Just one point.  To the extent there is an

issue you have identified here, your Honor, I think that it

would apply to that specific aspect of the definition of

"discrimination."  And so to the extent that you find an issue

here, that is not a basis to sort of go beyond that specific

issue in terms of the scope of relief with regard to

plaintiffs' challenge.

THE COURT:  As to that, do you agree that the rule

adopts a different framework with respect to discrimination and

then Title VII?

MR. BATES:  The rule does not include the undue

hardship.
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THE COURT:  Give me a concrete example in which that

difference would result in a different outcome.

MR. BATES:  So the Title VII framework says that the

employer has to provide a reasonable accommodation unless doing

so would result in undue hardship.  And so some of the examples

we have talked about, where an employee raises an objection to

a procedure and the employer offers an accommodation or the

employee seeks an accommodation and the employer determines

that the accommodation would be, you know, problematic, would

result in the employer having to spend some more money or

complicate their staffing decisions --

THE COURT:  Let's be concrete.  Suppose an employee

now says she has been a nurse or he has been a nurse assisting

in abortions and does not want to do so anymore, develops that

objection, and the employer says, fine, you are now going to no

longer be working in OB-GYN, but you can work in orthopedics,

you can work in pediatrics, you can work in neonatal; and the

employee says -- and same pay, same title, same perks -- and

the employee says, no, I insist on staying in OB-GYN.  Under

the statute, under the rule, who wins?

MR. BATES:  Under the conscience rule, your Honor?

THE COURT:  Yes.

MR. BATES:  So that will depend on whether that

reassignment constitutes discrimination.

THE COURT:  But doesn't discrimination -- if the
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employee rejects the accommodation and the employee is being

transferred because of the religious objection to performing a

particular procedure in his or her department, doesn't that,

under the rule, constitute discrimination?

MR. BATES:  So the rule says that the acceptance of

the accommodation, that that does not itself -- so it creates a

safe harbor.  It says the accommodation is not itself

discrimination.  It doesn't necessarily -- they will set in

place the converse or --

THE COURT:  Right.

MR. BATES:  -- that's going to be a fact-dependent

scenario depending on what the assignment entails that's going

to be a question for the agency in the first instance to

determine what the difference is between the responsibilities

and --

THE COURT:  In my scenario, here, though, the OB-GYN

nurse is transferred to neonatal work, and every other mete and

bound of the employment is the same, and the only reason for

the transfer is, from the employer's perspective, it is

functionally a challenge to have somebody there who is saying

on a procedure-by-procedure basis, yes, I can, no, I can't.

You would rather have somebody who is available for all

procedures that come through the department.  You can

understand the functional reasons for that.

But if the employee refuses to get out of that 
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department than be transferred to another equally estimable 

reputable department, isn't that, under the rule, in terms of 

discrimination, there is nothing in the rule that gives the 

employer comfort that in doing so they are not jeopardizing 

their federal funds, correct? 

MR. BATES:  So again, your Honor, it is fact specific,

and it is going to be a determination by the agency based on

the facts of the scenario what the outcome is.

THE COURT:  In the hypothetical I gave, though, does

that mean that the employer could be, depending on how the

agency views that problem, the employer could have violated the

conscience statutes as interpreted by the agency under my

scenario?

MR. BATES:  Yes, your Honor.

THE COURT:  Whereas, if, under the Title VII

framework, there was an undue hardship determination, the

employer would be free to do what it did, right?  Undue

hardship is no longer something the employer can trot out under

this rule as a defense.

MR. BATES:  That's correct, your Honor.

THE COURT:  All right.  So what defense does the

employer have if it's being candid in saying, yeah, of course

it is your objection to this procedure that is causing you to

be moved, it is nothing else, but we have a job to do and it is

much more functional to have somebody who is reporting for duty
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for all aspects of the job to be in that department, we honor

your work, we honor your religious conviction, but you are a

better fit for pediatrics and neonatal than for handling an

ectopic pregnancy.  What defense does the employer have under

the rule?

MR. BATES:  What do you mean by defense, your Honor?

THE COURT:  Well, if you claim that it was a violation

and the employer admitted that the reason for the transfer was

because of the conscience objection and what it -- the

complications it presented for the workplace, under Title VII

the complications in the workplace have a doctrinal home.  It's

called undue hardship.  Maybe you meet it, maybe you don't.

But under the rule, is there anything that the employer can

point to to avoid liability for that behavior, for that

transfer?

MR. BATES:  Not in terms of the possibility of an

undue hardship.  The question would come down to what the

nature of the reassignment is and whether the nature of the

reassignment falls within the definition of the --

THE COURT:  Right, but doesn't the rule essentially

say that in the event -- the rule doesn't say that only a

diminution of responsibility or a diminution of salary, or

something like that, constitutes discrimination.  It is the

transfer itself, the accommodation itself, if it isn't accepted

by the employee, that is the discrimination.  I'm asking you,
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can you point to something in the rule that you would, if you

were the general counsel or the employer, point to and say,

ah-ha, we have comfort.  We can move this valued employee to an

area in which he can do equally valued and equally paid work

and not complicate our mission.  Is there anything in the rule

that gives the employer a legal hook to hold on to?

MR. BATES:  So the rule sets forth what constitutes

discrimination.  The rule does not say per se that reassignment

is discrimination.  It talks about adverse impact and those

sorts of things.  I think that in the scenario that you posit,

the best practice might be to contact the agency and discuss

the situation with the agency and seek the agency's guidance.

THE COURT:  I see.  How long does that take?

MR. BATES:  It could vary, your Honor.  I mean, there

is information on the agency's website about how to get in

contact with the agency.  I would presume it would vary

depending upon the complexity of the question and those sort of

things.

THE COURT:  Would Shelton come out the other way under

your reading if the rule were determinative?

MR. BATES:  So in terms -- so if you had a scenario

where you had a nurse who objected to performing an abortion

and did not accept a reassignment to another unit, the question

is --

THE COURT:  And got fired.
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MR. BATES:  So it would depend on, your Honor, whether

that reassignment constitutes discrimination.

THE COURT:  No, it would be whether the termination

constitutes discrimination.  Remember in Shelton she gets fired

and she sues for being fired after refusing the accommodation.

And I am asking you, under the rule, isn't it clear that

Shelton would come out the other way as long as providing the

employee made the right argument under the rule.

MR. BATES:  Well, it does depend on whether the

reassignment is discrimination.  Because if the employee were

terminated for refusing to accept something that is not

discrimination, then that wouldn't come within the ambit.

There has to be discrimination in order for the rule to be --

THE COURT:  Maybe this is circular, but I'm trying to

figure out, it is HHS that has defined "discrimination."  I'm

trying to figure out what in the definition of "discrimination"

gives the employer some latitude in dealing with this type of

problem.

MR. BATES:  So the definition sets forth what can

constitute discrimination.  It talks about -- let's see here.

It talks about withholding, reducing, excluding, terminating

employment, title, position, utilizing criterion, method of

administration.

THE COURT:  So there is terminating employment.

Shelton nurse terminated employment.  It is checkmate, isn't
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it, under the rule?

MR. BATES:  Not if the reassignment itself was not

discrimination.  So if the employer --

THE COURT:  If the employee doesn't like being in

pediatrics or neonatal and says no, under the rule, isn't it

discrimination?

MR. BATES:  Only if -- the reassignment.  So the

termination in this hypothetical is triggered by the rejection

of the reassignment.

THE COURT:  Right.

MR. BATES:  So if the reassignment is discrimination,

the consequence that follows from that would also be

discrimination.

THE COURT:  And under the rule, isn't the fact that

the reassignment is triggered by the refusal to accommodate

a -- it's triggered by the refusal to allow the morally

objecting or religiously objecting nurse to stay in his or her

job, isn't that itself an act of discrimination?

MR. BATES:  I'm sorry.  Can you repeat that, your

Honor?

THE COURT:  Let me put it this way.  You are, I take

it, at this point unprepared to give an answer to the question

under the Shelton scenario, which is the case and the case law

that is the most clear, how it would come out under the rule.

You certainly can't assure me to come out the same way.
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MR. BATES:  No, your Honor.

THE COURT:  Throughout your brief, you repeatedly tell

the court that this is just about housekeeping.  Is it really

the agency's position that there is no substantive component to

any part of this rule?

MR. BATES:  No, your Honor.  The agency does take the

position that the rule is substantive, that it does impose

obligations on regulated entities.

THE COURT:  Is that a change from what was said in the

brief?  I think we collected about ten sound bites that say the

opposite.  I'm not going to waste your time reading them to

you, but it was housekeeping, housekeeping, housekeeping

throughout the brief.  I think this dialogue explores and

demonstrates that, for better or worse, there are substantive

changes in the sense that the law applies different or

potentially different consequences to the same primary conduct.

MR. BATES:  And there are different elements at play

here, your Honor, so I think with regard to the definitions,

there are some substantive elements there.  With regard to

compliance and enforcement of grant conditions and those sorts

of things, which, like the UAR, the agency has taken pursuant

to the housekeeping statute, those are housekeeping matters.

THE COURT:  Okay.  There certainly are some

housekeeping matters in here, but the brief depicted the rule

as entirely housekeeping.
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Let me continue to understand how this rule would

apply in some workplace context.

Let's take a clinic that unwittingly hires a 

receptionist who objects to abortions.  The clinic largely does 

work that includes a lot of abortions.  The receptionist 

refuses to schedule abortions and refuses to switch jobs.  

Business slows to a halt.  Can the clinic fire the receptionist 

without potentially breaching the rule? 

MR. BATES:  So in the rule, the agency said that

scheduling an abortion can constitute assistance in the

performance, so that would then bring this action within the

ambit of the rule.

THE COURT:  Right.

MR. BATES:  So that therefore the agency could not --

I'm sorry, not the agency -- the employer could not

discriminate on the basis of that which would include

termination.

THE COURT:  Meaning that the termination, then, would

appear to be a violation of the rule.

MR. BATES:  That's correct, your Honor.

THE COURT:  All right.  A pregnant woman takes an

ambulance across Central Park to Mt. Sinai Hospital and, midway

through, from conversation with the ambulance driver, it

becomes clear that she is headed there to terminate an ectopic

pregnancy.  The driver tells her to get out in the middle of
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the park, and the employer fires the ambulance driver for that.

Is the ambulance driver assisting in the performance of the

procedure if the ambulance driver takes her to the hospital?

MR. BATES:  So the agency did say in the rule that

transporting an individual to a hospital for the purpose of

having a procedure that falls within the ambit of the rule,

that that would constitute performance.

THE COURT:  So the --

MR. BATES:  I think that that might implicate other

issues as how the ambulance driver dealt with that situation.

THE COURT:  Right.  It's certainly not a best

practice.  But the issue is, is the conduct of the ambulance

driver, in refusing to drive any further because of the

ambulance driver's sincere religious objection to the

procedure, is that protected by the rule?

MR. BATES:  The rule protects an ambulance driver's

ability not to assist in the performance of a procedure to

which the driver has an objection.

THE COURT:  So play out for me what is supposed to

happen in that scenario under the rule, if the ambulance driver

simply says, I'm breaching my convictions to get to the other

end of Central Park.

MR. BATES:  So employers have an obligation, under

EMTALA, to provide sufficient staffing and recourse in the

event of emergencies that are implicated so the agency -- or,
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sorry, I keep saying "agency" when I mean to say "employer" --

so the employer, under EMTALA, should already have in place

procedures to handle that situation, and so therefore would put

into place whatever --

THE COURT:  Right now --

MR. BATES:  -- ambulance procedures were and would

have had the ability to ask the ambulance driver about his

objections, so that they would then be aware to know what the

proper way would be to deal with that situation.

THE COURT:  So the employer, you are saying, would

have known before the ambulance mission began -- the employer

is allowed to ask the ambulance driver in the driver's

employment whether or not he objects to any particular

procedures, such as abortion, on religious grounds --

MR. BATES:  Yes.

THE COURT:  -- or other moral grounds.

And if the driver has said yes, then the employer is

allowed to task the driver with nonabortion ambulance drives?

I'm trying to understand just how this works.

MR. BATES:  The employer would need to have in place a

procedure to handle a situation just as your Honor has posited.

THE COURT:  And now, look, we are talking about

emergencies.  It is a bleeding ectopic pregnancy, and the

driver realizes in the middle of the park what the nature of

this is.  It's not, by the nature of emergency, something which
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calm deliberation or all facts are brought to bear at the

outset.  So in the middle of the transverse in the park, the

driver realizes what is going to happen when the ambulance hits

the hospital, and the driver then says "no can do" and refuses

to drive any further.  Can the employer take action against the

ambulance driver under this rule or is the employer risking its

federal funding by taking action against the driver?

MR. BATES:  So, again, the employer should have had in

place procedures to deal with this, whether it be another

driver in place or something in place to deal with this

situation, and then to the question of what then happens to the

driver, the driver would be protected under the rule because it

would have had a right, under the conscience statutes, not to

assist in the performance of a procedure as to which the driver

has objection.

THE COURT:  And in my scenario in which the -- we have

an emergency situation that pops up in the middle of the drive

that we have this problem, in other words, it can't be

anticipated at the outset, the employer cannot say to the

driver:  We have somebody who is bleeding.  You have to get to

the hospital.  Sorry.  The employer can't do that, you are

saying.  The employer has to, quote, accommodate in the

crucible.

MR. BATES:  So the employer has to accommodate, that's

correct, under the rule.  HHS also made clear that if it

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Jai2NYS2                   

intends to read EMTALA harmoniously with the requirements under

the rule, so that if it came to questions of enforcement by the

agency, working out sort of what to do in the scenario, that's

not necessarily to say, then, that the most extreme measures

are necessarily going to come into play because the agency has

said it intends to read them as harmoniously as possible.

THE COURT:  Right.  What that means is the agency may,

in its grace, choose not to cut off billions of dollars of

funding, but it also might, it still reserves the right to do

so, correct?

MR. BATES:  The rule would not prohibit that, but the

agency is clear that it intends to read them harmoniously

wherever possible, that it will begin -- it says it will begin

with informal enforcement, informal communications, and only

take further action when voluntary compliance cannot be

reached.  So there is a long series of events that has to take

place before any of these more extreme eventualities come into

play, and --

THE COURT:  When, under the new rule, can the employer

even ask about these matters?  I gather once a year or if there

is a persuasive justification, but not on a more regular basis,

right?

MR. BATES:  Yes.  After hiring, and once a year,

unless there is a more -- absent a persuasive justification.

THE COURT:  What about the rural hypothetical?  That's
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the classic example that's given for undue hardship, where you

have got a very limited number of personnel.  You really need

to have somebody there who is a full spectrum, you know, nurse,

scheduler or whatnot.  It is not realistic to have a substitute

in the wings or something like that.  How does the rule apply

in that setting?

MR. BATES:  It applies the same as it applies in other

settings, your Honor.  It sets forth the various

responsibilities for employers.  It doesn't create an exception

or other conditions that apply in rural instances.

THE COURT:  Okay.  So meaning that essentially if

there is an employee there who asserts religious objections to

a range of procedures and it is economically impractical, you

know, to have a platoon situation for objectionable and

non-objectionable procedures, where you have different

employees filling that role, the employer is -- simply has to

find a way to pay for a second job there, even if it is

impractical, right?  The employer intends to continue

performing that service and the one person who works there, the

one scheduler, the one operating room nurse, that sort of

thing, the employer is stuck.

MR. BATES:  So with regard to the specific discrete

service or discrete procedure that the employee may have an

objection to, yes, the employer would in that instance not be

able to force the employee to perform the procedure; and so if
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the employer wished to continue providing that service, it

would need to find an alternative way to do so.

THE COURT:  Let's pivot now from discrimination, which

has been largely the focus of this line of hypotheticals and

questions, to "assist in the performance."

From your perspective, substantively, how does the

rules definition of "assist in the performance," insofar as it

spells out the range of people who are assisting in some sense

with a medical -- with an abortion, just to be direct, how does

it change, in your view, from prior definitions or

understandings?  There really wasn't a definition of "assist in

the performance," but I take it the agency had never acted so

as to apply the term to people, for example, who did something

the day before a procedure.  Is that correct?

MR. BATES:  I believe so, your Honor.

THE COURT:  So in what ways does "assist in the

performance" expand the scope of that term from what was

previously applied or understood?

MR. BATES:  So in terms of the relationship between

the term and the statute, we have argued in our briefs that the

term is consistent, claiming in the statute, in terms of how

HHS has applied that term in the past.  I think that is a

question that goes to prior enforcement actions.

THE COURT:  So in any prior enforcement action, has

HHS ever even investigated somebody for -- where the objection
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was made by somebody who had a role in a procedure that didn't

involve the same day?

MR. BATES:  So, your Honor, I don't want to ask to

bring agency counsel back up here, so I am going to say --

THE COURT:  I'm sure agency counsel doesn't want to

come back up either, but --

MR. BATES:  So I'm going to say no, with the caveat

that I would ask agency counsel to correct me if that's

incorrect.

THE COURT:  You would say what?

MR. BATES:  I would say no with the caveat that agency

counsel would correct me.

THE COURT:  Agency counsel, if you have got an example

in mind where there was a -- an enforcement action or

interpretation taken where the conscience objection was to

something on a day other than the date of the procedure, I

would welcome your letting me know.

MR. BATES:  No, your Honor.

THE COURT:  I will construe silence that at least

offhand you don't have such an example.

That is a not inconsequential change.  Whether or not

it is linguistically supportable by the text of the conscience

statutes, you will agree that that is a consequential change in

the way going forward these statutes would be applied, would

you not?
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MR. BATES:  So your question is would that be -- to

the extent that HHS has not brought an enforcement action in

that scenario previously --

THE COURT:  Or to the extent it is not announced that

people who perform previous-day or post-day support roles are

covered by the conscience statute, yeah, I mean, in other

words, whether or not it can be linguistically supported by the

text of the conscience statutes and the words "assist in the

performance of," it is a newly articulated interpretation that

doesn't have its anchor in anything that's been articulated or

acted upon before.  Is that much correct?

MR. BATES:  Not previously by the agency.

THE COURT:  Well, by anybody else?  Who else?

MR. BATES:  Well, there is the text of the statute

which sets forth the term "assisted performance."  HHS

administers that statute.  So insofar as HHS has not taken

enforcement action pursuant to that scenario then --

THE COURT:  Do you know if HHS has even been presented

with the scenario before in all the years of these statutes,

where somebody who was distressed about the possibility of

non-same day steps or assistance towards an abortion felt that

that religious objection, that conscience objection wasn't

being respected, has the agency even been presented with that

as a problem in any of the complaints presented?

MR. BATES:  Not to my knowledge, your Honor, and we

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA 2750



125

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Jai2NYS2                   

would be happy to submit briefing to the court about these sort

of specifics.

THE COURT:  Let me ask you, you were relying on all

these vaccination complaints.  Did any one of those complaints

even involve somebody who was scheduling a vaccination or doing

something as to even a vaccination other than on the day of the

vaccination?

MR. BATES:  I don't know the answer to that, your

Honor, not to my knowledge.

THE COURT:  In terms of the rule-making process here

and the factual basis, you heard me engage with Mr. Colangelo

about the number of complaints.  Can you point to a single

complaint that the agency has ever gotten in connection with a

failure to accommodate somebody whose connection to the

abortion or sterilization procedure was other than on the day

in question?  Is there a single example of that?

MR. BATES:  In terms of the complaints, not that I am

aware of, your Honor.

THE COURT:  So how can the agency be said to have a

factual basis for that dimension of its work?

MR. BATES:  Because "assistance in the performance,"

that term --

THE COURT:  No, no, no, no.  I understand that if we

are playing the textual game that one can use -- one can

construe "assist" in a variety of ways, and I understand the
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linguistic basis for saying that assistance goes all the way

back to, you know, a person who paid for the nursing school of

the nurse, I get all that, you can do that.  I am asking you

factually why the rule was enacted?  The agency said we have

got the significant number of complaints.  Well, that's all

fine and good, but how does that sync up to the broadened

definition of "assist in the performance"?  Even if you had a

lot of complaints, that might justify rule-making in the area

of the ambit of the complaints, but if there literally wasn't

anybody who complained that their conscience rights were being

offended by participating in some non-same day way, I'm trying

to understand if there is any factual way to prompt for that,

for engaging in this space?  Why rule-make on that point?

MR. BATES:  So an agency does have authority and

ability to use its expertise to engage in rule-making and set

forth definitions, and I don't believe it is the case your

Honor that, in setting forth the definition in this context or

in another context, an agency must sync up every single

individual piece of a definition that sets out with some

complaint or a piece of evidence that was brought.  It doesn't

have to rate some massive chart where it is linking up all of

the definitions with all of the complaints or evidence that was

brought forward to the agency.

THE COURT:  But arbitrary and capricious review turns,

as Mr. Colangelo pointed out, on a factual basis.  I am trying
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to test the factual basis for this consequential part of the

rule.  That's all.  And I take it the answer is that although

there is a textual justification, there is not a factual basis

for rule-making on that point.

MR. BATES:  On the point that action taken a day

before a procedure can constitute assistance in the performance

of the procedure, so on that discrete point, there is not, to

my knowledge, a complaint that addresses that issue.

THE COURT:  Is the agency aware of any receptionist,

ambulance driver, elevator repairman, anybody, who ever

complained that their ancillary work, other than on the day of

the procedure, was violating their conscience rights?

MR. BATES:  Not that I'm aware of, your Honor.

THE COURT:  All right.  Is this statute consistent

with EMTALA or not?

MR. BATES:  May I add one point, your Honor?

THE COURT:  Please go ahead.

MR. BATES:  Getting back to that hypothetical you have

identified a specific scenario, that doesn't necessarily then

mean the definition itself as a whole is invalid.  You have

identified sort of one application that, to the extent it

raises issues, may be a potential issue, but that would go to

the application as to that specific factual scenario, like an

as-applied challenge as opposed to a facial challenge, which is

what we face here.
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THE COURT:  It would be facial as to parts of the

definition but not to, perhaps, parts of the definition that

involve the nurse handing over the forceps, right?  In other

words, it is not that -- it is not that the distant, remote

assistance is in any scenario justified by an empirical basis

before the agency, it is that there are parts of the definition

that are not made problematic by that failure of evidence,

i.e., the nurse who is immediately in the operating theater.

MR. BATES:  That's correct.

THE COURT:  Just briefly, counsel for the plaintiffs

says that, on the contrary to law point, the statute is

inconsistent with EMTALA, the Emergency Medical Act.

Putting aside the agency's promise to do its best to 

harmonize them, on the face of the rule how is the rule -- is 

the rule, on its face, consistent with EMTALA? 

MR. BATES:  On this question, the rule is, like the

conscience statutes themselves, the conscience statutes

themselves do not discuss the interaction of those statutes

with EMTALA.  So this question applies equally to the

conscience statutes themselves.  And the agency said it intends

to read them harmoniously.  It applies both to the rule and to

the conscience statutes.

THE COURT:  Isn't there all sorts of legislative

history, including Weldon and Church, that, if we consider it,

makes clear they had no intention of compromising the execution
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of emergency medicine?  I recognize there are issues about the

extent to which one can consider legislative history, but put

that aside for a moment, doesn't the legislative history to the

extent that it exists make clear that emergency medicine was

intended to be cordoned off from the impact of the conscience

statute.

MR. BATES:  So there is legislative history indicating

that the individuals who made those statements did not -- were

not expecting for the conscience statutes to impact the

requirements to provide emergency services under EMTALA.

THE COURT:  Like Frank Church.

MR. BATES:  That's correct.

THE COURT:  All right.

MR. BATES:  And the rule implements those statutes,

and so the interaction between the statutes and EMTALA is going

to be the same as the interaction between the rule and EMTALA.

THE COURT:  It depends how one construes the statute.

Has the agency -- prior to the rule, had the agency been

presented by any complaint from anybody practicing emergency

medicine?

MR. BATES:  So there were complaints.  There were

complaints by various nurses.  I don't know that those

complaints specified whether the nurse participated in

emergency services or not.

THE COURT:  Why -- what was the agency's basis for
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interpreting the rule so as not to carve out the emergency

situation?  Given that EMTALA is out there as a federal

statute, what was the agency's reasoning in not correspondingly

carving out the emergency space in terms of the ambit of the

rule?

MR. BATES:  I think it was consistent with the

conscience statutes, which don't explicitly do that either.  It

was implementing the conscience statutes.  Conscience statutes

don't have that explicit carveout.  So, again, it is a question

of the interaction between the rule and EMTALA is going to be

the same as the interaction between the statutes and EMTALA.

So I don't think the agency found it necessary to carve that

out because it wasn't in the statutes either, and the

interaction is going to be the same between the two of those.

THE COURT:  Shelton, of course, applies in the

emergency context.  It is at once a Title VII case and an

emergency medical case.  Did the agency consider Shelton

explicitly in its rule-making as a federal appellate court

application of these concepts in the Title VII context?  Did it

engage with that?  What was its reasoning for, in effect,

coming up with a different framework?

MR. BATES:  So I believe that the agency did cite

Shelton at some point in the footnotes.  I don't know the exact

footnote that that was at, your Honor.  

But getting to your question about, again, the 
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interaction between the rule and EMTALA, again, I apologize if 

I am repeating myself, I think the agency determined reasonably 

that the interaction between the rule and EMTALA would be the 

same between the interaction between the conscience statutes 

and EMTALA, and so that it wasn't necessary, then, to provide 

an explicit carveout because the extent that there is tension 

there, it is the tension with the conscience statutes as well, 

so that resolving that tension is the same between the statutes 

and the rule, and so it wasn't necessary to provide a carveout 

that wasn't in the statutes that was implementing itself. 

THE COURT:  All right.  Go ahead.  I have taken you

off.  I think we have covered a lot of what I am sure you

intended to cover, but I want to make sure that you have enough

air time for the points you wanted to make to me.

MR. BATES:  Thank you, your Honor.  How much time do I

have remaining?

THE COURT:  I have taken you off script.  You have got

what you need.

MR. BATES:  So let me just go through my notes here,

your Honor.

So we talked about the evidence that the agency can

serve.  We talked about the complaints.  I noted that, as we

did cite in our reply, that a number of the complaints did

implicate violations of the conscience statutes.  So there was,

before the agency, evidence of the complaints, as agency
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counsel mentioned, that there was an increase in complaints,

even setting aside the vaccination complaints, they went from,

like, one year to around ten or so a year, so there was a

substantial increase.

THE COURT:  But that was after the notice of

rule-making.  Prior to the notice of rule-making, which

presumably was prompted by -- I mean it is a Heisenberg

principle you have here, right?  Where you -- once you throw

out the notice of rule-making, you are stirring the pot.  Prior

to the notice of rule-making, was there any increase in

complaints?

MR. BATES:  So not prior to the notice of the

rule-making, but the rule-making, to the extent it did increase

its knowledge or awareness of these rights --

THE COURT:  But it's not laboratory conditions.  In

other words, if you say, We are open season for new complaints,

you can't then treat the new complaints as reflecting that

concern over an area as growing.  You are responding to the

invitation.

MR. BATES:  Well, it could also be an indication that

when individuals are made aware of these issues, that they will

then respond by filing complaints.  So, yes, there may have

been a causal relationship between the MPRM and the complaints,

but the fact that complaints were then filed and people were

made aware may indicate that there had been problems going on
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for a while, but just folks weren't aware of their rights.  So

once they were made aware of their rights by the MPRM that they

then sought to bring them to the attention of the agency.

THE COURT:  You said there were ten complaints after

the notice of rule-making.  With as much specificity as

possible, what scenarios did they implicate?

MR. BATES:  So among the ones that we cite in our

reply, it depends on the level of specificity that is included

in the complaints themselves.  There was a nurse who was placed

on administrative leave by a hospital on the ground -- she

alleges this -- that she was placed on administrative leave by

a hospital on the ground that she sought a religious

accommodation for having to perform abortions.

THE COURT:  The actual performance, in other words,

operating theater apparently.

MR. BATES:  She had not gone to that level of granular

detail, but performance of abortions.  

Complaint by a nurse alleging that she was terminated 

from a hospital for her unwillingness to participate in the 

provision of abortion-related services.   

Complaint by a nurse alleging she was -- 

THE COURT:  Do we know what that means, what services

those were?

MR. BATES:  She does not spell that out in the

complaint.
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Complaint by a nurse alleging that she was coerced

into performing an abortion after previously notifying her

employer of religious objections to performing abortions.

Complaint by a nursing professor alleging that she was

not hired for a full-time faculty position because of her views

on abortion.

So these are just a few examples, your Honor, that do 

show that there are instances where employers are not abiding 

by their obligations under the conscience statutes, and so this 

is evidence before the agency that there were problems and -- 

THE COURT:  What would the reason be, if any, for an

uptick if one was to credit that in disrespect for

conscience-based -- sincere conscience-based objections?  In

other words, if the premise is this is a growing problem in our

country, can you theorize why that would be?  We are dealing

with a quite small numbers here, so I am not blind to that.

But if one accepts the premise that there had been a

consequential increase not generated by the notice of

rule-making, any idea why?

MR. BATES:  So the fact that -- it is not necessarily

going to be the case that there was an uptick in the actual

violations of rights under the statute, although that might be

the case, it may have been the case that there were -- even if

the amount was consistent, going back 20 or 30 years, the folks

were not aware of their obligations under the statute so that
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they were not aware of their rights under the statutes, then

that would be equally a problem as if there was a change in how

employers dealt with requests --

THE COURT:  So why not just have a public awareness

campaign?  Why not if you see something say something?  Why

isn't that the answer if people don't understand their rights?

Why do we need this whole apparatus of the rule?

MR. BATES:  That could have been one way that the

agency could have addressed the problem, your Honor.  The

agency, in the exercise of its expertise, in the exercise of

its authority, after having reviewed the situation, decided

that, in addition to the notice requirements under the rules

that would advise individuals of their rights, that the best

way to address the problem was through the policy as

implemented in the rule.  The agency has the authority and the

ability to, in the exercise of its expertise, to decide what

the best way is to address a policy, and the court, upon

review, need not agree with the agency that it was the best

policy or even that it was better than the alternative

policies, but merely that the agency gave a -- considered the

relevant data and gave an explanation -- rational explanation

for -- in connection between the data and the decisions that it

made.

THE COURT:  Can I come back "to assisting in the

performance," that definition.  Am I right that that is
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actually only in the Church amendment or is that somewhere

else?

MR. BATES:  So I'm just comparing here Church,

Coates-Snowe, and Weldon, because I know those are the ones we

have been talking most about.  So in those three, that is the

only -- that is the only --

THE COURT:  And that has no substantive rule-making

delegation explicit.

MR. BATES:  Church does not.

THE COURT:  All right.  I want to make sure I give a

little time to our intervenors.  Is there anything further you

wanted to say to me?  If not, I have got one or two more

questions.

MR. BATES:  I think I might just note, there was not a

great deal of discussion today about the establishment clause.

I would just point to -- point your Honor to our argument about

the state or forum is distinguishable here.  

And in terms of the scope of relief -- 

THE COURT:  Yes.  That's what I was going to get to.

MR. BATES:  Okay.  Just real quickly there, your

Honor, plaintiffs have asserted that sort of a standard

procedure when a court finds a rule invalid is vacatur of the

rule in its entirety in nationwide application.  I believe they

cited some D.C. Circuit cases to that effect.  We cited the

California case, California v. ASR, out of the Ninth Circuit,
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that vacated the nationwide scope of an injunction under a

facial challenge under the APA.  

Just for your Honor's information, in that   

California v. ASR case, that cites another Ninth Circuit case, 

Havens Hospice, which is relevant here and there is also a 

Fourth Circuit case, Virginia Society for Human Life, that I 

think has some very helpful language about in a similar 

instance where a plaintiff made an argument that, under the 

EPA, the standard remedy is vacatur in the entirety, nationwide 

relief, and the Fourth Circuit rejected that argument there.   

So to the extent plaintiffs are saying that the 

normal -- the usual practice, there is authority out of both 

the Ninth and Fourth Circuits saying that is not in fact -- 

THE COURT:  So there are two questions.  One is

severability and one is if there were an injunction, whether it

applies on a more limited basis.  Let's just take the second

one.  What is your view as to the proper geographic scope of

any injunction or any relief in this case?

MR. BATES:  So it would be the scope necessary to

afford relief to the parties in this case, so there are various

state and various municipal plaintiffs in this case.  So it

would be --

THE COURT:  There are 23 states, right?

MR. BATES:  23 states and municipalities.  I don't

know that all of the government plaintiffs are states.
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THE COURT:  All right.  But, in other words, by your

lights, if the court were to rule against the government in

whole or in part, and let's move out of the world of

injunctions and focus on the merits, the summary judgment

dimension, is it your view that that should be -- invalidation

should only be as to those 23 states and as to the activities

of the named plaintiffs in other states?

MR. BATES:  That's correct, your Honor.

THE COURT:  So the rule would still stand in 27

states, plus territories, less -- but not as applied to, for

example, Planned Parenthood to the extent that it has a

presence in those 27 states.  Is that what you are saying?

MR. BATES:  So it depends on who the plaintiffs are.

So -- and that depends on sort of the relationship between

Planned Parenthood writ large and its -- I don't know the exact

terminology to use here, your Honor, but the sub-entities that

it contracts with and sort of who are plaintiffs in the case

and who are not, but our position would be that the remedy

should be limited to the plaintiffs in this case.  So it would

be --

THE COURT:  So other people in New York State who

haven't joined the lawsuit could still have the rule enforced

against them.  Even if I found that it was arbitrary and

capricious, contrary to law, all of that stuff, other people in

New York State could still have the rule applied because they
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didn't join this lawsuit.

MR. BATES:  Other --

THE COURT:  I thought what you were saying was 23

states it is invalid, 27 states somebody has got to sue in

those states.  I think you are now actually saying that unless

this turned into a class action or an opt-in class involving

every medical entity in the United States, you haven't actually

sued in this case, you can't get the benefit of relief.  Is

that what the United States is telling me?

MR. BATES:  That the relief should be limited to the

plaintiffs as the regulated parties here.

THE COURT:  So.

MR. BATES:  To the extent New York is a regulated

entity --

THE COURT:  Right.  You are telling me that to get

relief, let's suppose, just indulge the hypothetical, that the

rule is found by the court to be for one reason or another

invalid.  Is what you are really telling me is to get the

benefit of that rule there now have to be follow-on lawsuits by

every hospital and doctor and clinic and, you know, farmhouse,

you know, to get relief as opposed to the invalidation of the

rule having operation of law across the board?  Is that really

what the United States thinks is the right approach here?  I

get the problems with nationwide injunctions, but you are going

way beyond that.  You are telling me that you actually have to
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be a party to the case to get relief.  Was there thought given

to that position before this argument began?

MR. BATES:  So, your Honor, we have cited to the court

the Gill case of the Supreme Court that instructed that the

remedy should be limited to the inadequacy that produced the

injury, tailored to redress the plaintiffs' particular injury.

The remedy here should be tied to the injury that the

plaintiffs have alleged.  And my understanding is that the

states and municipalities have brought this suit in their

capacity as regulated entities.

THE COURT:  Is there any reason why the arguments that

have been made today and in the briefs apply any differently to

the other 27 states or to medical providers in -- to covered

entities by the rule in any -- in the 23 states who haven't

filed suit or anywhere in the 27?  The rule -- the infirmities

that have been alleged about the rule rise or fall without

respect to the identity of the plaintiff who sues, no?

MR. BATES:  In terms of the arguments about why the

rule is legally invalid in terms -- the harms that are alleged

against the rule, those do relate to what services regulated

entities provide, what policies those regulated entities have

in place in terms of the alleged harms that are --

THE COURT:  But that's more of a preliminary

injunction notion, and I get that.  That's a little different.

But in the context of the relief that the parties reciprocally
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seek on summary judgment, it is a unitary calculation.

Regardless of whether you are affected a little or a lot, the

rule either is valid or it is not, correct?

MR. BATES:  Yes.

THE COURT:  Okay.  All right.  Thank you very much.

Appreciate the helpful argument under substantial fire.  Thank

you.

All right.  I will hear now from Mr. Dunn. 

MR. DUNN:  Thank you, your Honor.  Robert Dunn for

defendant intervenors.  Thank you for granting us intervention

and the chance to present argument today.

THE COURT:  As you know, the reason I granted

intervention was substantially on the basis that the case might

need to be resolved as a preliminary injunction and, as such, I

wanted to make sure there was a voice given to parties who

could be harmed by an injunction stopping the rule.  I don't

know whether or not we will go in that direction, but the

unique value that the intervenors add is in bringing to bear in

a real world sense the experiences of the people whose rights

are affected by the rule.

MR. DUNN:  Understood, and appreciate that.  Hopefully

our briefing contributed to that.

THE COURT:  It did very much.

MR. DUNN:  So a couple of points on that and then we

can pivot to discussing the definition of discrimination which
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might be helpful as well.  

But the two quick points I want to make and advance, 

with respect to CNDA and its members, they treat patients of 

every religion, every race, every gender, sexual orientation, 

etc.  There have been some insinuations in the brief that the 

rule is essentially a cloak or a cover for the expression of 

animus and bigotry, and I hope that plaintiffs' counsel will 

confirm that that's not the case, but the briefing suggests 

that -- 

THE COURT:  I don't think plaintiffs' counsel said

anything like that, and I take the conscience statutes as

directed at protecting very valid interests, which is the

legitimate desire of people, in good faith, for moral or

religious reasons, not to participate in various procedures.  I

don't think that's at issue, and I appreciate as well your

point that renaming the statutes, the refusal statutes may be

seen by some as not fully respecting the legitimate conscience

interests.  I read that.  I understood what you were saying.

MR. DUNN:  So we are all agreed this is about

protecting folks who have objections to specific procedures,

not patients.  With that in mind, our position is that the rule

is important.  I think there has been some discussion of is it

a solution in search of a problem?  In the rule-making, on

pages 23175 to 179, I think the agency does a good job of

looking back at some of the prior comments that were submitted
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both in the 2008 and the 2011 and the current rule-making.

Beyond complaints filed at OCR, these are comments from

healthcare providers -- doctors, nurses in the profession --

who have personally experienced discrimination or pressure.

There was some of discussion in the briefing about the 2008

CMDA survey.  In that survey, the respondents -- we are talking

about doctors and nurses primarily -- 40 percent of them said I

have experienced personal pressure or some form of

discrimination.

THE COURT:  And I read that with interest.  What was

less clear to me was what their experiences had been in front

of HHS.

MR. DUNN:  And from what I gather, most do not proceed

in front of HHS.

THE COURT:  Is that because they are unaware of their

legal right to do so?

MR. DUNN:  I think it is probably because HHS cannot

do much for them.  There is no private right of action.  HHS

cannot get them reinstated, cannot provide them damages.

THE COURT:  But your co-counsel, counsel for HHS, says

that to the degree that there have been cases, in effect, some

solution, some accommodation has often been worked out, whether

in this or other civil rights areas, short of an ultimate

adjudication in which simply reporting to the agency gets the

mighty HHS on the side of the objector and often results, in
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practice, in getting relief.  And what was striking to me from

what you submitted was not the number of people who say that

they have had discomfort in the workplace because their

conscience objections haven't been treated seriously, but any

argument that the regulatory apparatus is not up to the task or

that they have had bad experiences with it.  Can you help me

with that?

MR. DUNN:  Yeah.  I think that from the comments

submitted to the agency, the uniform theme of those comments

are there are no teeth in the actual existing regulation.

THE COURT:  Has any member of CMDA -- there are

20,000 -- brought a complaint before the agency?

MR. DUNN:  Not to my knowledge.

THE COURT:  So maybe they should try.  In other words,

how can they say the agency is not up to the task if they

haven't given it a whirl.

MR. DUNN:  If you uphold the rule, I am sure they

will.

THE COURT:  But with respect, the justification for

the rule is a greater number of complaints.  I have heard about

that.  But that somehow or other there is a -- the agency has

proven toothless or incapable of action.  If this is a concern

of your membership and none of them has ever gone to the

agency, how do we know if that is true?

MR. DUNN:  Well, I mean, you look at the existing
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rule, the 2008 rule that was, you know, a blip in time, and the

2011 rule, which essentially, you know, wiped out all of the

substantive provision of the 2008 rule --

THE COURT:  But, sorry, it is your co-counsel who says

the statutes are the source of all this authority and that the

application by the agency is merely explaining what Congress

meant by the rule, by the statutes.  If you buy that, if you

believe that, all along the statutes have had meaning

consistent with what is being articulated today.  That was an

invitation for somebody to go before the agency and say, I

shouldn't have had to hand over that forceps, I should have

been respected when I said I didn't want to do it, or even

other ways of assisting.  I'm having difficulty with the

premise that there is an enforcement gap here that is

demonstrated other than stated.  Is there anything you can

point to?

MR. DUNN:  Yeah.  I think what it comes down to is if

you are a physician or a nurse and you have been discriminated

against or terminated or transferred, you have to put your

career a little bit on the line to run to HHS and sort of flag

yourself as a thorn in the side of a hospital that wants to

provide these types of services.  You are kind of putting your

career in jeopardy.  Once you have done that, you basically can

be blacklisted essentially from the profession, and it is

unclear what HHS can do for you, you know, absent the rule.  So
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you can run to HHS and say, hey, the Church amendment says they

can't do this if they receive federal funds, and my

understanding is my employer received federal funds, do

something for me.

THE COURT:  But HHS says that in the limited number of

cases it has done something for people, just as it says it has

done so with respect to other civil rights violations.  Is the

problem a public education problem?  Do your clients know of

either the conscience statutes or the existence of HHS or that

there is a remedial place, procedure and a place to go?  Do the

members of the organization, Dr. Frost and the other 20,000, do

they know about all this?

MR. DUNN:  I'm quite certain that there is an

information problem and that this is not something that is well

known both for the employers and the employees.  I think there

were comments submitted to the effect that even in the

enforcement proceedings some of the hospitals were made aware

of the statutes and said, We didn't even know about these

statutes.  So I think there is a lack of awareness of the

statutes themselves and certainly lack of awareness of HHS's

role in them.

THE COURT:  Am I correct to assume that most of your

members probably fit into the employment box?

MR. DUNN:  Almost all of them.

THE COURT:  So what has their experience been with the
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Title VII framework?  How does that work for them?

MR. DUNN:  Unclear.  I think an employer who is fired

probably has -- there have been undoubtedly Title VII claims in

that context, you know, less clear when we are talking about

transfers or other types of hiring, you know, I didn't get

hired, difficult to --

THE COURT:  Are they finding that the undue hardship

exception, if you will, under Title VII has been applied to

capaciously so as to, in effect, unneedlessly override

legitimate conscience objections?  Is that what they are

saying?

MR. DUNN:  I think that's a concern that's been

expressed.  It puts the burden quite heavily on them to prove

that it wasn't an undue hardship.  Because the employer can

invoke the undue hardship standard and it is difficult for an

employee to combat that.

I think the bigger concern is that many of these 

instances sort of evade Title VII, where people are feeling 

like they are pressured to do something, they do it, don't feel 

like they have a recourse under Title VII when they have sort 

of done it, and part of the thing that the rule provides is it 

gives them a recourse with the agency. 

THE COURT:  But they haven't -- but the -- they have

had recourse, even the 2011 rule which you are not pleased with

gave the recourse and presumably it was there before, but it
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certainly is clear who you call, right?  The rule is

consequential here because of its interpretation of

discrimination, aid in the performance, and referral and the

like, but can it really be said that, after the 2011 rule,

members of your organization didn't know where to go if they

were concerned that their statutory conscience rights were

being infringed?

MR. DUNN:  Well, there are sort of two answers to

that.  The first is, I think there was probably a lack of

confidence in the agency administering the rule at that point,

and that's an issue of sort of, as you mentioned, the political

ping-ponging, how serious is the administration and the agency

taking conscience protections.  You know, we had litigation all

over the country regarding the contraception mandate and the

agency was taking positions there that indicated it was not

terribly sympathetic to, you know, sort of rights of conscience

and religious freedom.  So that I think probably plays a role.

And I think the other part is just you go to the agency for

what?  And it is a big step for someone to sort of invoke the

power of the federal government if you don't know what you are

going to get or what the agency can do for you.

THE COURT:  But isn't that exactly what the rule does?

It just gives the agency -- it broadens, perhaps, the scope of

the prohibitions beyond certainly what was previously

understood and it may give the agency more muscle if you accept
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the face of the rule that said all HHS funding is in play, but

in the end there is still no private right of action.  The

statute still doesn't allow you to go to court if you are the

ambulance driver or the nurse in Shelton.  You have to bring

your lawsuit under something else, like Title VII.  The rule

still directs you to the agency.  So to the extent that that is

a deterrent, what's changed?

MR. DUNN:  Well, the specific power that HHS has

invoked to step in and address funding streams, you know,

regardless of how broadly you construe that, there is an

extreme.  You can cut off funds that the Labor Department

supposedly administers.  That would be an extreme version.  But

even if it was just a narrow funding stream to the specific

offending employer, that's muscle.

THE COURT:  It's because the agency is putting at

risk, at least -- depending on how we construe this, at least

the funding stream that the rule has teeth you were saying.

MR. DUNN:  Yes.  I think that's more or less it.

THE COURT:  Doesn't that help plaintiffs on their

spending clause argument?

MR. DUNN:  They have to still prove all of the

retroactivity and the unexpected nature of it, and we have

addressed that in our briefing.  But there is a spending

element here.  The agency specifically invoked its spending

power, so I think the fact that it is putting spending at
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risk --

THE COURT:  The agency says that essentially under the

UAR it had the same authority with or without the statute to

implicate the spending stream.

MR. DUNN:  But nobody knew that.

THE COURT:  That's public education, right?  There is

a remedy other than a statute for that, than a rule.

MR. DUNN:  If that's true, then the challenge to HHS's

authority to strip funding under this rule is also irrelevant,

because if they had that power all along, what are we talking

about?

THE COURT:  Understood.  I get that.

From your perspective as an advocate for the religious

or moral objector, what do we do with the Shelton scenario?

What's the right answer to that?

MR. DUNN:  I think that's a great question.  I think I

read the rule slightly differently than plaintiffs' counsel.

Possibly I read the rule differently than DOJ.  I don't think

so.  The way I look at it, if you take a look at the definition

of discrimination in 88.2, you have to prove some sort of

adverse treatment or some sort of penalty to even say this is

discrimination.  But paragraph 4, the point of paragraph 4,

notwithstanding paragraphs 1 through 3, is to basically

incentivize employers to provide reasonable or effective

accommodations to provide them.  Now there is a safe harbor if
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it is accepted, so that's one thing.  Provided it is accepted,

there is no issue here.

THE COURT:  But in Shelton, the nurse refuses to be

transferred.

MR. DUNN:  Yes.  And I take the next sentence to

basically say "in determining whether any entity has engaged in

discriminatory action with respect to any complaint or

compliance review under this part, OCR will take into account

the degree to which an entity had implemented policies to

provide effective accommodations for the exercise of protected

conduct," etc., etc.

THE COURT:  But it doesn't say we will take into

account the impact on the entity of continuing the employee in

the present job.  In other words, it removes the Title VII

undue hardship.  It focuses on something else.

MR. DUNN:  It does.  But to the extent that, in

Shelton, the accommodation offered appeared to be in effect an

accommodation that appeared to be offered in good faith.

THE COURT:  And was rejected.

MR. DUNN:  And was rejected.  I take the rule to say

OCR will take that into consideration when even deciding if

there was discrimination, and it might well decide in that

particular situation that there was no discrimination.

THE COURT:  Well, we don't know.

MR. DUNN:  We don't know.
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THE COURT:  We can't.

Final question for you, and I realize this is a

hypothetical, but the rural hypothetical and the ambulance in

Central Park hypothetical, how does your client base view

those?

MR. BATES:  Sorry, say --

THE COURT:  How would your client base view those

scenarios where, in a very real world sense, there are adverse

health consequences to patients from the Central Park driver

refusing to bring the bleeding ectopic patient to the hospital

because of an objection or in the rural scenario where the

person refuses an accommodation and is essentially occupying a

singular position.  

You know, it is easy in the real world to understand 

adverse medical or treatment availability consequences.  I 

welcome your view as an advocate for the people with religious 

objections, how you view those scenarios?  I appreciate they 

are extreme, but they are out there in the briefing. 

MR. DUNN:  So with the ambulance hypothetical, that

one strikes me as about as extreme as you can get, because

nobody calls 911 and says, I am having an ectopic pregnancy.

They say, I am having abdominal pain with bleeding.  So the

driver isn't going to ascertain what's going on, what the

treatment is on the back end and make the decision to kick the

person out.  It's hard to deal with something quite that
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extreme.  

But the rural situation, that, I think, is a real 

issue, because you could have a doctor, the only physician in a 

hospital that itself permits abortions to be provided, and he 

or she objects and says -- 

THE COURT:  And Title VII framework would presumably

permit the person to be screened to allow the hiring of

somebody who is able to do the full job or the termination of

somebody who refuses to do a good portion of it in those

circumstances.  Just from a human perspective, how does your

client -- do you object to the Title VII framework application

to that scenario?  Is there something problematic about that?

MR. DUNN:  I don't object to the Title VII

application, but with respect to the rule, I mean, I think the

consequence of that is to say, well, you know, Christian

doctors or religious doctors can never serve in those

positions.  So I think that would have some real world effects,

too, if you are going -- and nurses, like no nurse can serve in

a rural hospital if she has a religious objection to abortion.

And I recognize this is a balancing, and there are winners and

losers on both sides, but clinics closing down, nurses leaving

their profession, doctors leaving the profession, that has an

adverse impact on patients as well, and I think the agency

tried to balance that.

THE COURT:  All right.  Thank you.  Very helpful.  I
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appreciate the very thoughtful briefing as well.

Is there any rebuttal from plaintiffs?

MR. ZIONTS:  Your Honor, we are very conscience of the

time, and I think a couple of us have very, very few points to

make, subject to any questions that you have.

THE COURT:  Go ahead.

MR. ZIONTS:  In terms of regulatory authority, really

just two points, your Honor.

One, we have heard a lot of assurances this morning.  

We really aren't going to do that.  The agency is not going to 

go that far.  It's not going to take every last dime of New 

York's $45 billion in Medicaid.  The rule says what it says.  

It says "terminating federal financial assistance from the 

department in whole or in part" and our clients can't say, 

well, in open court a lawyer from the Department of Justice did 

say they are probably not really going to do it.  Our clients 

have to adjust their conduct based on what it says in the 

C.F.R.   

The only other point I would make, your Honor, in 

terms of where the agency gets this implicit authority that it 

believes it has to issue substantive rules with authoritative 

interpretations, I think the closest we heard to something was 

essentially inferring it from their enforcement role, you know, 

they have to enforce these statutes so that, by implication, 

they bootstrap onto that the idea that they need to issue 
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substantive rules and authoritative interpretations.   

Respectfully, your Honor, that is just flat out 

inconsistent with how Title VII and the EEOC have operated for 

half a century.  It's been very clear, the Supreme Court has 

said it multiple times, EEOC obviously has a role to play in 

the enforcement of Title VII.  But Congress did not delegate a 

substantive rule-making authority.  It can issue binding 

force-of-law interpretations.  that doesn't mean that agency is 

toothless.  It issues guidance.  It issues interpretive 

opinions.  It tells -- you know, your Honor mentioned public 

awareness campaigns.  The EEOC has no shortage of ways to let 

it be known how it views Title VII.   

The exact same thing could be said of HHS here.  HHS 

and other agencies, all the time they issue guidance documents.  

They have a big box at the front that says:  This is not 

binding, a court may interpret this differently, but this is 

how we see the world, this is how we see is the statutes, this 

is how we are going to interpret it.  There is nothing 

preventing HHS from doing that.  It just didn't do it. 

THE COURT:  All right.  Thank you.  Anything else from

plaintiffs?

MS. SALGADO:  Yes, your Honor.

THE COURT:  Go ahead.

MS. SALGADO:  Your Honor, I wanted to get back to the

question that you asked me, the last question you asked me.
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There was some confusion about what the court was concerned

about, but the question is whether, here, if the court believes

that there is a constitutional violation, but that it is as

applied to the plaintiffs --

THE COURT:  It was that one could imagine

constitutional applications that would be unconstitutional but

that the rule was not facially invalid under the establishment

clause.  That was the hypothetical.

MS. SALGADO:  Right.  And I think here plaintiffs have

shown that the rule is unconstitutional as to plaintiffs here

because it does require plaintiffs to put above all other

interests the day the rule takes effect those of religious

beliefs that were put into this rule.  So just take as a

concrete example, on the day the rule takes effect, plaintiffs

are required to change their hiring practices.  The record

shows they have open positions, they are hiring, and the record

shows that through that process they ask questions.  The rule

prohibits that from doing so because it -- because -- well, I'm

not really sure why the rule does that, but it prohibits

covered entities from asking prospective employees whether they

have religious objectives to performing the services that they

are being hired to do.  So in that example, your Honor, we

believe that the rule is putting above all other interests

those of religious beliefs and does violate the establishment

clause.  So the question about whether there is an as
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applied -- the question about as applied versus facial --

THE COURT:  Your premise is not that it is in fact an

as-applied violation as to your client.  That was not what I

was -- I was not so finding but, rather, just positing that

there are possible applications that could be unconstitutional.

That was the question.  If that's all we have got, is it

contrary to law?

MS. SALGADO:  The relief under the APA is under its

nature the relief must be set aside.

THE COURT:  Thank you.

MS. SALGADO:  The only other question I wanted to --

oh, and just one last point about the question about as applied

versus facial is that, even setting that aside, your Honor, I

just wanted to say that the canon, the constitutional avoidance

would still prohibit the agency from defining the term

"discrimination" in the way that it has here.

THE COURT:  All right.  Thank you.

MS. SALGADO:  Thank you.

THE COURT:  Anything else from plaintiffs?

(Continued on next page)
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MR. COLANGELO:  Thank you, your Honor.

The justice department made a number of arguments

attempting to pare back the Draconian scope of the enforcement

provisions here and in particular mentioned the intent to

pursue voluntary compliance efforts.

I want to point out that the rule itself expressly

disclaims any need to wait for the resolution of voluntary

compliance efforts before funds can be terminated.  That's at

88.7(i)(2).  

Attempts to resolve matters informally shall not

preclude OCR from simultaneously pursuing any action described

in the other paragraphs.

Your Honor, my second point.  There has been

considerable discussion regarding Title VII and the import for

the Court's analysis of the rule's departure from the Title VII

framework.  

One argument that we just wanted to point out, your

Honor, is the particularly on-point case that we've cited in

our papers is Chamber of Commerce v. United States Department

of Labor.  This is a Fifth Circuit case from 2018 where the

Court held that it was arbitrary for the Labor Department to

interpret a long extant statute, in that case ERISA which was

enacted in 1974, more or less contemporaneously with the

amendments we're talking about here.

It was arbitrary for the Department of Labor to

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

159

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS3                 

interpret ERISA to regulate in a new way the thousands of

people and organizations working in that market or to discover

in a long extant statute an unheralded power to regulate a

significant portion of the economy.  

So for all the reasons the Court has been discussing,

the concerns about Title VII bear directly on the arbitrary and

capricious analysis.

Finally, your Honor, the agency has conceded in this

courtroom that the complaint -- the volume of complaint

evidence it was looking at was ten complaints a year, not 343.

And of those ten complaints a year the agency has deemed only

three or four complaints worthy of investigation.

That alone is fatal to the final rule.  It is

unsupportable for the agency to claim that this rule is

necessary to enforce in a context where they've only pursued

three or four a year and where it's not the explanation that

they gave.  

Thank you.

THE COURT:  Thank you.

Ladies and gentlemen, we're going to adjourn now but

before we do I just want to say something for the benefit of

all the people out here which is you have all had the privilege

of seeing some truly excellent lawyers all around and I think

we judges don't often give shout-outs, not often enough.  But

the quality of the briefs I got in this case was extraordinary

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

160

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

JAI9NYS3                 

and the quality of the advocacy I've gotten here was

extraordinary and invaluable to me in making sense of what is

really a series of complicated problems.  

So thank you very much for the excellence of the

advocacy and all the hard work.

We stand adjourned.

(Adjourned)
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