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--OR.NEY 
Reproductive Freedom Project 
Ti212.519.7897 
baroiri@aclu.org 

~y 
Reproductive Freedom Project 
Ti212.549.2601 
jlee@aclu.org 

AMERICAN CIVIL LIBERTIES 

UNION FOUNDATION 

NATIONA L OF FICE 

125 BRO A D STR EE T. 18TH FL . 

NE W YORK . NY 100 04-2400 

T/21 2. 549 . 2500 

WWW .ACLU ORG 

OFFICERS AND DIRECTORS 

SU SANN . HERMAN 

PRE SIDENT 

A NTHO NY D. ROMERO 

EXECU TI VE DIR ECTOR 

RICHAR D ZACKS 

TREASURER 

ACLU 
AMERICAN CIVIL LIBERTIES UNION 

August 15, 2014 

By First Class Mail 

I 
Office for Civil Rights, DHHS 
Region VII 
601 East 12th Street, Room 248 
Kansas City, MO 64106 

[IB§s!r~~!1?@ 
HHS/Office for Civil RiglJts 

Region VII / 

Re: Church Amendment Complaint on Behalf of Dr. Cheryl Chastine 

To Whom It May Concern: 

Please find the attached Civil Rights Discrimination Complaint filed on 
behalf of Dr. under the Church Amendment. The attached letter 
dated August 16, 2013, from Wesley Medical Center's Medical Staff President, 
Dr. , makes clear that Wesley Medical Center denied Dr. 
- application for admitting privileges because she performs abortions. 
This is a violation of the Church Amendment, 42 U.S.C. § 300a-7(c), which 
prohibits hospitals that receive certain federal funds from discriminating "in the 
extension of staff or other privileges to any physician ... because he performed or 
assisted in the performance of ... abortion." 

We hope you will fully investigate the matter, and will take appropriate 
action. Please do not hesitate to contact us ifwe can be helpful in the course of 
your investigation. 

, ~~-~~ o ansas 
3601 Main Street 
Kansas City, MO 64111 
816-994-3311 
dbonney@aclukansas.org 
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·-.. ·- ·-· .... . ~ 

Wesley Galichia 
Medical Center Heatt Hospital 

August 16, 2013 

MD 
South Wind Women's center 
5107 E. Kellogg 

. Wich1fa, Kansas 67218 

DearDr.-

Wesley 
West BR & W(!,JcyCcu.-e 

Your Request For Consideration for Wesley Medical Staff membership and privileges will not be 
processed as an application. The nature of your practice, being provision of elective abortions, mav not 
allow the hospital to provide adequate support services for you or your patients; does not serve the 
medical staff plan for the care needs of Wesley's patients; and is not in keeping with the Board of 
Trustees' stated mission for Wesley Medical Center, as supported by Kansas law which states that 
hospitals and hospital employees are not required to provide care related to termination of 
pregnancy. 

Medical Staff President 

JG/JK/bf 

Wesley Medic:al Center • 550 N. Hillside • Wichita, KS 67214 
wet>: wes1eymc.com ph: 316,962.2000 fax: 316.962.7156 
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DEPARTMENT OF HEAL TH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 
YOUR FIRST NAME YOUR LAST NAME - -HOME PHONE (Please include area code) WORK PHONE (Please include area code) 

STREET ADDRESS CITY --STATE ZIP E-MAIL ADDRESS (If available) 

• -.. 
Are you frhng thrs complaint for someone else? 0 Yes D No 

If Yes, whose civil rights do you believe were violated? 
FIRST NAME LAST NAME - -I believe that I have been (or someone else has been) discriminated against on the basis of: 

D Race I Color I National Origin D Age D Religion D Sex 

D Disability 0 Other (specify): Conscience Protection/Church Amendment 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

Wesley Medical Center 

STREET ADDRESS 

550 N. Hillside 

STATE 

Kansas 

ZIP 

672 14 

CITY 

Wichita 

PHONE (Please include area code} 

3169262000 

When do you believe that the civil right discrimination occurred? 
LIST DATE(S) 

August 16, 2013 

Form Approved: 0MB No. 0990-0269. 
See 0MB Statement on Reverse. 

' ' ~ \!m!!) I 

: f ,._ J \ ~ lfE.YtL~,-

Of' r JI! I fO• CIV I ~ It a .. , I[ 

Describe briefly what happened. How and why do you believe that you have been (or someone else has been) discriminated 
against? Please be as specific as possible. (Attach additional pages as needed) 

Please see attached letter with attachments. 

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature. 

SIGNATURE DATE (mmldd/yyyy) 

Filing a complaint h OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your 
complaint. We collect this information under authority of Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of1973 
and other civil rights statutes. We will use the information you provide to determine if we have jurisdiction and, if so, how we will process 
your complaint. Information submitted on this form is treated confidentially and is protected under the provisions of the Privacy Act of 1974. 
Names or other identifying information about individuals are disclosed when it is necessary for investigation of possible discrimination, for 
internal systems operations, or for routine uses, which include disclosure of information outside the Department of Health and Human 
Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient of Federal financial 
assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any other 
action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a 
complaint electronically with the same information. To submit an electronic complaint, go to OCR's web site at: 
www.hhs.gov/ocr/civilrights/complaints/index.html. To mail a complaint see reverse page for OCR Regional addresses. 
HHS-699 (7/09} (FRONT) PSCGraphk,(301)443-1090 EF 
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The remaining information on this form is optional. Failure to answer these voluntary 
questions will not affect OCR's decision to process your complaint. 

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply) 
D Braille D Large Print D Cassette tape D Computer diskette D Electronic mail D TDD 

D Sign language interpreter (specify language): 

D Foreign language interpreter (specify language): • Other: 

If we cannot reach you directly, is there someone we can contact to help us reach you? 

ACLU Foundation of Kansas, 3601 Main Street 

TATE 

MO 

ZIP 

64111 

LA -
8169943311 

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed) 
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S) 

DA TE(S) FILED I CASE NUMBER(S) (If known) 

To help us better serve the public, please provide the following information for the person you believe was discriminated against 
(you or the person on whose behalf you are filing). 
ETHNICITY (select one) RACE (select one or more) 

D Hispanic or Latino D American Indian or Alaska Native O Asian O Native Hawaiian or Other Pacific Islander 

D Not Hispanic or Latino O Black or African American • White O Other (specify): _________ _ 

PRIMARY LANGUAGE SPOKEN (if other then English) 

How did you learn about the Office for Civil Rights? 
D HHS Website/Internet Search D Family/Friend/Associate O Religious/Community Org D Lawyer/Legal Org D Phone Directory D Employer 

O Fed/State/Local Gov O Healthcare Provider/Health Plan O Conference/OCR Brochure O Other (specify): 

To mail a complaint, please type or print, and return completed complaint to the OCR Regional Address based on the region 
where the alleged violation took place. If you need assistance completing this form, contact the appropriate region listed below. 

Region I - CT, ME, MA, NH, RI, VT Region V - IL, IN, Ml, MN, OH, WI Region IX -AZ., CA, HI, NV, AS, GU, 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS The U.S. Affiliated Pacific Island Jurisdictions 
JFK Federal Building - Room 1875 233 N. Michigan Ave. - Suite 240 Office for Civil Rights, DHHS 
Boston, MA 02203 Chicago, IL 60601 90 7th Street, Suite 4-100 
(617) 565-1340; (617) 565-1343 (TDD) (312) 886-2359; (312) 353-5693 (TDD) San Francisco, CA 94103 
(617) 565-3809 FAX (312) 886-1807 FAX (415)437-8310; (415)437-8311 (TDD) 

Region II - NJ, NY, PR, VI Region VI - AR, LA, NM, OK, TX (415) 437-8329 FAX 

Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
26 Federal Plaza - Suite 3312 1301 Young Street- Suite 1169 
New York, NY 10278 Dallas, TX 75202 
(212) 264-3313; (212) 264-2355 (TDD) (214) 767-4056; (214) 767-8940 (TDD) 
(212) 264-3039 FAX (214) 767-0432 FAX 

Region Ill - DE, DC, MD, PA, VA, WV Region VII - IA, KS, MO, NE 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
150 S. Independence Mall West - Suite 372 601 East 12th Street - Room 248 
Philadelphia, PA 19106-3499 Kansas City, MO 64106 
(215) 861-4441; (215) 861-4440 (TDD) (816) 426-7277; (816) 426-7065 (TDD) 
(215) 861-4431 FAX (816) 426-3686 FAX 

Region IV - AL, FL, GA, KY, MS, NC, SC, TN Region VIII - CO, MT, ND, SD, UT, WY Region X - AK, ID, OR, WA 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
61 Forsyth Street, SW. - Suite 16T70 999 18th Street, Suite 417 2201 Sixth Avenue - Mail Stop RX-11 
Atlanta, GA 30303-8909 Denver, CO 80202 Seattle, WA 98121 
(404) 562-7886; (404) 562-7884 (TDD) (303) 844-2024; (303) 844-3439 (TDD) (206) 615-2290; (206) 615-2296 (TDD) 
(404) 562-7881 FAX (303) 844-2025 FAX (206) 615-2297 FAX 

Burden Statement 
Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for 
reviewing instructions, gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden 
estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of 
Information Resources Management, 200 Independence Ave. S.W., Room 531 H, Washington, D.C. 20201 . Please do not mall complaint form to this address. 
HHS-699 (7/09) (BACK) 
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COMPLAINANT CONSENT FORM 

,wt~~~S-' 
--'~~W:,~§~i;-~{ 

" ~f'flll; l"&J~ ~,,,. , -•.,,; .,T) 

The Department of Health and Human Services' (HHS) Office for Civil Rights (OCR) 

has the authority to collect and receive material and information about you, including 

personnel and medical records, which are relevant to its investigation of your complaint. 

To investigate your complaint, OCR may need to reveal your identity or identifying 

information about you to persons at the entity or agency under investigation or to other 

persons, agencies, or entities. 

The Privacy Act of 1974 protects certain federal records that contain personally identifiable 

information about you and, with your consent, allows OCR to use your name or other 

personal information, if necessary, to investigate your complaint. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 

however, failure to give consent is likely to impede the investigation of your complaint 

and may result in the closure of your case. 

Addhionally, OCR may disclose information, including medical records and other personal 

information, which it has gathered during the course of its investigation in order to comply 

with a request under the Freedom oflnformation Act (FOlA) and may refer your complaint 

to another appropriate agency. 

Under FOIA, OCR may be required to release information regarding the investigation of 

your complaint; however, we will make every effort, as permitted by law, to protect 

information that identifies individuals or that, if released, could constitute a clearly 

unwarranted invasion of personal privacy. 

Please read and review the documents entitled, Notice to Complainants and Other 

Individuals Asked to Sl!JlPIY Information to the O(fice for Civil Rights and Protecting 

Personal ln(ormqtion in Complaint Invsrstigations for further infonnation regarding how 

OCR may obtain, use, and disclose your information while investigating your complaint. 

In order to expedite the investigation of your complaint if it is accepted by OCR, 

please read, sign, and return one copy of this consent form to OCR with your 

complaint. Please make one copy fo_r your records. 

As a complainant, I understand that in the course of the investigation of my 

complaint it may become necessary for OCR to reveal my identity or identifying 

information about me to persons at the entity or agency under investigation or to 

other persons, agencies, or entities. 

Complaint Consent Form 
Page 1 of2 

l 
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DEPARTMENT OF HEAL TH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 
YOUR FIRST NAME -HOME PHONE {Please indude area code) 

STREET ADDRESS 

1119 K Street, Second Floor 

STATE 

CA 

ZIP 

95814 

YOUR LAST NAME -WORK PHONE {Please indude area code) 

(916) 581-0180 

CITY 

Sacramento 

E-MAIL ADDRESS {If available) 

Are you filing this complaint for someone else? IR) Yes O No 

Form Approved: 0MB No. 0990-0269. 
See 0MB S-ment on Reverse. 

~£~OCR -
Q f C: i C Q I> (.; I ~ I ,a :0 • T 5 

If Yes, whose civil rights do you believe were violated? REC£/\/ 
FIRST NAME : LAST NAME ED NOV o 9 2015 

Sacramento Life Center, Inc. 

I believe that I have been (or someone else has been) discriminated against on the basis of: 

0 Race I Color I National Origin O Age O Religion O Sex 

O Disability ~ Other {specify): Weldon Amendment Conscience Protections 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

The State of California 

STREET ADDRESS 

State Capitol 

STATE 

CA 

ZIP 

95814 

I
CITY 

Sacramento 

PHONE {Please indude area code) 

When do you believe that the civil right discrimination occurred? 
LIST DATE{S) 

January 1, 2016 

Describe bnefly what happened. How and why do you believe that you have been (or someone else has been) discriminated 
against? Please be as specific as possible. (Attach additional pages as needed) 

See attached letter. 

to sign if submitting this fonn by email because submission by email represents your signature. 

DATE (mmlddlyyyy) 

4 November 2015 

owever, without the information requested above, OCR may be unable to proceed with your 
uthority of Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of1973 

an e information you provide to determine if we have jurisdiction and, if so, how we will process 
your complaint. Information submitted on this form is treated confidentially and is protected under the provisions of the Privacy Act of 1974. 
Names or other identifying information about individuals are disclosed when it is necessary for investigation of possible discrimination, for 
internal systems operations, or for routine uses, which include disclosure of information outside the Department of Health and Human 
Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient of Federal financial 
assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any other 
action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a 
complaint electronically with the same information. To submit an electronic complaint, go to OCR's web site at: 
www.hhs gov/ocr/ciyjlrights/complaints/index.html. To submit a complaint using alternative methods, see reverse page (page 2 of the 
complaint form}. 
HHS-699 (7/09) (FRONT) PSCGnphka(301)443-1090 EF 
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ATTORNEY AT lAW 
1119 K STREET, SECOND FLOOR 

SACRAMENTO, CALIFORNIA 95814 

ALSO ADMITTED IN THE 
DISTRICT OF COLUMBIA 

TELEPHONE: (916) S81--0180 

EMAIL: JFS@SWEENEY.LEGAL 

Mr. 
Regional Manager 
Office for Civil Rights 

November 4, 2015 

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 
90 7th Street, Suite 4-100 
San Francisco, CA 94103 

GS 2Di5 

Re: Civil Rights Complaint on behalf of the Sacramento Life Center Against the 
State of California 

Dear Mr. 

I write you on behalf of my client, the Sacramento Life Center, to lodge a 
complaint against the State of California under the Weldon Amendment, based upon the 
State's recent enactment of Assembly Bill No. 775 (Chiu), which becomes effective 
January 1, 2016. 

The mission of the Sacramento Life Center is to offer compassion, support, 
resources, and free medical care to women and couples facing unplanned or unsupported 
pregnancies, by providing them with realistic, high quality options other than abortion. In 
addition to being a social service agency, it is also a state-licensed medical clinic 
committed to ensuring all women and teen girls have access to free, or low cost, medical 
care. The Sacramento Life Center is a private, non-denominational, non-profit charitable 
organization that serves everyone regardless of financial standing, ethnic background, or 
religion. It is opposed to abortion and has, for the past forty years, worked tirelessly to 
offer women in crisis pregnancies abortion alternatives and compassionate care. 

On October 9, 2015, Governor Brown signed Assembly Bill No. 775 (Chiu), 
the misleadingly self-styled "Reproductive FACT (Freedom, Accountability, 
Comprehensive Care, and Transparency) Act." AB 775, which becomes effective 
January 1, 2016, will require a licensed health facility, such as the Sacramento Life 
Center, to provide a notice to all patients that refers them to no-cost abortion services. 
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Mr. 
Re: 1v1 1 ts om plaint on behalf of the Sacramento Life Center 
November 4, 2015 
Page 2 of 3 

The statute provides no exception for facilities, such as the Sacramento Life Center, that 
are opposed to abortion and offer women abortion alternatives. Failure to comply with 
the FACT Act carries a $500 fine for the first offense and $1,000 for each subsequent 
offense. In a word, AB 775 is an effort by the State of California to coerce 
organizations, which exist for the purpose of offering abortion alternatives to their 
patients, to refer for abortion. 

In 2005, the federal government enacted the Weldon Amendment to ensure State 
neutrality on abortion by prohibiting precisely the sort of coercive, discriminatory, and 
divisive action the State has just taken in enacting AB 775. The Weldon Amendment 
provides: 

None of the funds made available in this Act may be made available 
to a Federal agency or program, or to a State or local government, if 
such agency, program, or government subjects any institutional or 
individual health care entity to discrimination on the basis that the 
health care entity does not provide, pay for, provide coverage of, or 
refer for abortions. 1 

The State of California's use of its police power to coerce organizations that are 
conscientiously opposed to abortion, like the Sacramento Life Center, to provide 
information that refers their patients and clients to abortion providers is unlawful under 
the Weldon Amendment. The United States Congress enacted the Weldon Amendment 
to honor and protect our nation's long-standing, hard-won commitment to pluralism, 
tolerance of those who conscientiously dissent from certain public policies, and 
protection of minority rights. For example, government does not force physicians ( or 
their associations) who conscientiously oppose state-sanctioned executions to 
participate in them, and government does not compel citizens who conscientiously 
oppose war to participate in combat. To force health care providers to violate their 
most intimate and fundamental convictions-such as a commitment to defend life, and 
to refrain from referring for abortion procedures-is discriminatory behavior as 
defined and prohibited by the Weldon Amendment. The very raison d'etre for the 
Sacramento Life Center is to offer safe, high quality alternatives to abortion. The State 
of California, in clear violation of federal law, will soon be compelling it to violate its 

1 Weldon Amendment, Consolidated Appropriations Act, 2009, Pub. L. No. 111-117, 123 Stat 
3034. 
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l\-1r. 
Rt,: CivH Rlghts Con1p1aint on bi.:'.half of the Sarrarnento Ufo Center 
Novembtr 4. 2015 
Page 3 of 3 

---------------··················-----

core inissicrri by rderring it~; patk:rrts and (:hents to abortion providen:. 
Recognizrng this, the Boaxd of Directors of the Sacnnnentn Lifo Center urges the 

US. Dqxrrtrnent of Health and !-fo_snan Services' Office frrr Civil Rights to undertake 
an immedhte, thorough, and i.mpurtia! inveshg,ition of AB 775 (Chin) 

U\ Hon. Sylvia Bun 
S{x:retary. Department oflk~~h.h and Human Senckes 

W-Uham R Schultz, Esqtnre 
Gt:nern1 Counsel, Dqxfftrn.ent offk;x!tb and Hnrmm SeivictA 

Hon. Tom Cok:, 1vLC 
U.S. House of Representatives 

Hon John Fkming, f·A.C 
US House of Reprnscnhrtivcs 

1-frnt Joseph Pitts, fA. C. 
U.S. 1-louse of Representatives 

lFS trrn 
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misoprostnl for abortion. Contraception. 
I 999:59: 1-6. 

18. Prine LW, Lesnewski R. Medication 
abortion and family physicians' scope of 
practice./ Am Board Fam Pract. 2005: 
18:304-306. 

1 9. Prine L, Lesnewski R. Berley N. Gold 
M. Medical abortion in family practice: a 
case seiics. / Am Board Fam Pract. 2003; 
I 6 :290-295. 

20. Westfall JM, Sophocles A. Burggraf 
H. Ellis S. Manual vaCLJum aspiration for 
first-trimester abo,'1.ion. Arch Fam Med. 
1998:7:559-562. 

21. Paul ~-~ Nobel K, Goodman S, Lossy 
P, Moschella JE, Hammer H. Abo1'1.ion 
training i11 three family mecticine pro­
grams: resident and patient outcomes. 
Fam Med 2007:39:184-189. 

22. American Academy of Family Phy­
sicians. Colonoscopy (position paper). 
Available al: http:/ / www.aafp.org/ 
o,iline/ en/horue/policy/ policies/e/colo­
noscopypositionpaper Jltml. Accessed July 
9, 2008. 

23. Bartlett LA. Berg CJ, Shulman HS. 
et al. Risk factnrs for legal i11duced abor­
tion-related mortality in the United States. 
Ohstet GynecoL 2004;103:729-737. 

24. Vats V. Nutescu E. Blackbum JC, 
ct al. Efficacy and safety or warfarin 
management in VS anticoagulation clinic. 
/Thromb Thrombolysis. 2008 Feb:25: 131. 

25. Mehlhom AJ. Safety conce,11s with 
fluomquinolones. Am, Phamiaoothe1: 
2007;41 :l 859- 1866. 

26. Food and Dnig Administration. 
Product labeling for Lotensin. Available 

at: http://www.fda.gov/cder/foi/label/ 
2004/01. 9851 s0281bl.pdf. Accessed 
January 24, 2008. 

27. Keeton RE. Widiss Al. Insurance 
La10: A Guide to Fundame11tal Principles, 
Legal Dod11nes. and Commercial Pradice. 
St Paul, MN: West Publishing; 
I 988:§4.8(b) al 965. 

28. Medical Malpradice /11.sura11ce: Mul­
tiple Factors Have Contributed to lncre.osed 
Premium Rates. Washington. DC: Gov­
ernment Accou11tability Office; June 27, 
2003. GA0-03-702. 

29. Oailard C. Contraceptive Coverage: 
a I 0-year reu·ospedjve. Cuttmache,· Rep 
Public Policy. 2004:7(2):6-9. 

30. Wynn LL, Trussell J. I mag es of 
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prescription access to entcrgcncy 

When There's a Heartbeat: Miscarriage Management 
in Catholic-Owned Hospitals 
j Lori R. Freedman, PhD, Uta Landy, PhD, and Jody Steinauer, MD, MAS 

As Catholic-owned hospitals 
merge with or take over other 
facilities, they impose restric­
tions on reproductive health ser­
vrces, including abortion and 
contraceptive services. Our In­
terviews with US obstetrician­
gynecologists working in Cath­
olic-owned hospitals revealed 
that they are also rest ricted in 
managing miscarriages. 

Catholic-owned hospital 
ethics committees denied ap­
proval of uterine evacua­
tion while fetal heart tones 
were still present, forcing phy­
sicrans to delay care or trans­
port miscarrying patients to 
non-Catholic-owned facilities 
Some physicians intentionally 
violated protocol because they 
felt patient safety was compro­
mised . 

Although Catholic doctrine 
officially deems abortion 

permissible to preserve the hfe 
ofthe woman, Catholic-owned 
hospital ethics committees 
differ in their interpretation of 
how much health risk consti­
tutes a threat to a woman's 
life and therefore how much 
risk must be present before 
they approve the intervention. 
(Am J Public Health. 2008;98: 
1774-1n8. doi:10.2105/AJPH. 
2007 .126730) 

OVER THE PAST DECADE, AS 
Catholic hospitals have merged 

with and purchased nonsectaii an 

hospitals around the United States, 

the lay press and legal journals 

have featured discussion about the 

impact of these mergers on patient 

care, particularly wilh regard to re­

productive heallh.1- 5 The literature 

has focused on policies prohibiting 

tubal ligation, conb·aceptive 

services, emergency contracep­

tion, and abortion. Although other 

religiously owned and nonsectar­

ian hospitals may also prohibit or 

limit some of these services. Caili­

olic-owned hospitals are ilie larg­

est group of religiously owned 

nonprofit hospitals, operating 

15.20/o of ilie nation's hospital 

beds.6 and increasingly they are 

ilie only hospitals in certain re­

gions wilhin lhe United States.7 

The resu.lt is that Catholic and non­

Catholic patients alike come to de­

pend on these facilities for emer­

gencies. childbirth, and routine 

procedures without knov.rjng how 

some of their options are poten­

tially curtailed. 

The findings reported here 

were not the original focus of our 

research. In the process of con­

ducting a qualitative study about 

contraceptive pills. Obstet Gi1necoL 
2006: 108(5): 1272- 1276. 

3 1. Segal S]. Liability concerns in con­
traceptive researcl1 and clevelopmenl Im J 
Gynaecol Obst et. I 999; 6 7 :S 14 1-S I 5 I . 

32. American Academy of Family Phy­
sicians. Pmfessional medical liability. 
Available at: hl1p://www.aafp.org/ 
online/en/home/policy/ policies/p/ 
professionalrneclicaliability.html. Ac­
cessed January 23, 2008. 

33. Keeton RE, Widiss Al. Jns111r.111ce 
Law: A Guide to r,undamental Principles, 
Legal Doc11ines, and Comme,-cial Practice. 
St Paul.MN: West Publishing: 1988:§4.8(b) 
at 963-967. 

abortion provision in the clinical 

practice of obstetrician-gynecolo­

gists, we interviewed 30 obstetri­

cian-gynecologists around the 

United States. During the inter­

views. which were conducted in 

2006, 6 physicians working with 

or within Catholic-owned hospi­

tals revealed d1at iliey were con­

strained by hospital policies in 

their ability to undertake w·gent 

uterine evacuation. They repmtcd 

that Catholic doctrine. as inter­

preted by their hospital adminis­

trations, interfered with their 

medical judgmenl For example, 

some of them were denied per­

mission to perform an abortion 

when uterine evacuation was med­

ically indicated and felal heart 

tones were still present. 

Catholic-owned institutions 

and their employees must adhere 

1774 I Government. Politics, and Law Peer Reviewed I Freedman et al. American Journal of Public Health I October 2008, Vol 98, No. 10 
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to medical practice guidelines 
contained in the "Ethical and 

Religious Directives for Catholic 

J-leallh Care Services" n1erealler 
called "the directives") writren by 

the Committee on Doctrine or lhc 

National Conference of Catholic 

Bishops.8 The directives state that 
abortion is never permitted. How­

ever, regarding emergency care 

during miscarriage management. 

the manual used by Catholic­

owned hospital ethics committees 

lo inlerprel the directives stales 
that abortion is acceptable if the 

purpose is to tJ·eal "a life-threat­

ening pathology" in the pregnant 
woman when the lreatmenl can­

not be postponed until the fetus is 

viable.9 The experiences of physi­
cians in our study indicate that 

uterine evacuation may not be 
approved during miscarriage by 

the hospital ethics committee ir 

fetal heart tones are present and 
the pregnant woman is nol yet m, 
in elTect delaying care until fetal 

heart lones cease. the pregnant 

woman becomes ill, or U1e patient 

is transported to a non-Catholic­
owned facility for the procedure. 

Although medkal journals have 

featured articles about a physi­

cian's right to refuse patients 
b·ealment, referral, or information 

regarding services to which the 

physician has religious objec­
tions.10-12 few articles in the med­

ical literature published lo date 

have addressed the effect of 

CaU101ic-owned hospital policies 
on patient care and the profes­

sional conduct of physicians.13·M 

One recent opinion piece in U1e 

Jou ma/ of the Ameriam Medical 
Association desciibed how a pa­

tient was transferred from a reli­

giously owned lo a nonsectarian 

hospital for labor induction to fa­
olitate spontaneous abortion be­

cause the religious hospital would 

not allow the procedure unbl after 
she became septic 15 The following 

interview excerpts demonstrate 

how 5 different Catholic-owned 

hospital ethics coau1titrees 

responded to 6 physician requests 
to evacuate the uterus during mis­

ca1Tiage and U1e resulting elTects on 

miscaJTiage management 

MISCARRIAGE 
MANAGEMENT 

According lo the generally ac­
cepted standards of care in mis­

carriage management, abortion is 

medically indicated under certain 
circumstances in the presence of 

fetal heart tones. Such cases in­
clude first-bimester septic or in­

evitable miscan'iage. previable 

premature rupture or membranes 
and r.horioanirtionitis, ru1d situa­

tions in which continuation or the 

pregnancy significantly threatens 

the life or health of the woman. 1n 
each instance, the physidan must 
weigh the health impact to the 

woman or continuing the preg­

nancy against t11e potential viabil­

ity o f the fetus. Ideally, lhe physi­
cian then engages in a sensitive 

decisionmaking process with the 

patient. The phys.ician reviews 
wiU1 the patient t11e risks of con­

tinuing the pregnancy and the 

likelihood of fetal survival, as well 

as mruiagement options that in­
clude "expectant mruiagement" 

(i.e., no intervention) and temli­

nation of pregnancy. with the 

physician often recommending a 
fom1 of mruiagement. The patient 

then chooses how to proceed; 

when fetal survival is no longer 

October 2008, Vol 98, No. 10 American Journal of Public Health 

possible or when continuing the 
pregnancy involves significant 

risk. she may decide to lemlinate 

the pregnancy. For spiritual or 
psychological reasons, a patient 

may prefer to delay induction of 

labor or surgical uterine evacua­

tion unbl t11ere is no fetal heart­
beat. even in cases in whic.h the 

r isk or expectant management to 

her healtli is great 

In general. this process of as­

sisted decisionmaking is guided 

by informed consent or infom1ed 
choice.16 which requires that the 

patient understand all appropriate 

medical options. as well as the 
relevruit risks and benefits of each, 

before choosing and consenting 

to a course of management. ln­
fomied choice and consent 

may be compronlised when hos­
pital policies restrict physiciru1s 

from offering tream,enl options 

routinely available in other 
hospitals. 

OVERVIEW OF CATHOLIC 
POLICV 

The standards or medical care 

put for1h in the directives are at 

variance \vitl, those generally rec­

ognized in other medical settings. 
pru·ticularly regarding cru·e at the 

beginning ru1d ending of life. They 

were codified over 50 years ago to 
ensure strict obedience to Catho­

lic principles by all employees of 

CaU1olic-owned hospitals. witliout 

local variation.17 The directives 
sanction prenatal care and natu­

ral fanlily plruming but prohibit 

nearly all 0U1er reproductive ser­

vices, including all oilier bi1ih 
contTol methods. emergency con­

traception, infertility treab11ent, 

sterilization. ruid abortion.8 ln 

Catl1olic-owned hospitals. physi­

cians must request approval to 

terminate a pregnancy for ruiy in­

dication from the ethics commit­
tee. which interprets and enforces 

the directives. Such consultations 

can be done quickly over the 

phone with an on-call representa­

tive of the committee. typically a 
priest or nun. if the medical situa­

tion is urgent. In t11eory, therefore. 
consultation with the ethics com­

mittee presents only a minor delay 

to urgent care. If the situation is 
not urgent. the committee con­

venes to discuss the matrer and 

then offers its 11J1ing. 
An important qualification or 

the prohibition of abortion is 

made in Directive 47. Termina­
tion or pregnancy is pemliss.ible 

if the health of the mother is at 
risk: 

Operations, treatmenls. and 
medications that have as their 
direct purpose the cure of a pro• 
portionately serious palho logical 
condition of a pregnant woman 
are permitt.ed when they cannot 
be safely postponed until U1e un­
born child is viable, even if they 
will resu]t in the deaU1 of the 
unborn d 1ild.8 

The deatl1 of the fetus is there­

fore acceptable as a secondary 
consequence of actions intended 

to preserve the health of the 

pregnant woman. However. the 
manual of Catholic hospital ethics 

comnlittees. used to help them 

interpret and apply the directives. 

wams. 'Th e mere rupture of 
membrruies, without infection, is 

nol serious enough to sruiction 

interventions that will lead to the 

death o f' the r.hild."6 By contrast, 
wTiting in a leading Cat11olic healt11 

journal, other Catholic health 

ethicists offer a more liberal 

Freedman et al. I Peer Reviewed I Government, Politics. and Law 1775 
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interpretation of Directive 4 7: 

uterine evacuation is indicated if 

abortion is inevitable and delay 

will hann the pregnant woman.18 

Therefore, the former-and argu­

ably more authoritative-source 

approves of uterine evacuation 

only after a woman becomes 
sick. and the latter approves of it 

as a measure lo prevent sickness. 

Our data indicate that despite 

Catholic leaders' desire for strict 
standardization of Catholic-owned 

health services. varying interpre­
tations and executions of Directive 
4 7 exist both at the individual 

(practitioner) and institutional 

(hospital ethics committee) 

levels. 

STUDY AND METHODS 

Our findings arose from a study 

that was not originally focused on 

care in Catholic-owned hospitals. 
ln-depth interviews were con­

ducted in person and over the 

telephone with 30 obstetrician­

gynecologists to deternline the 

impact of residency abortion 
training on their future medical 

practice. Study participants grad­

uated between 1996 and 2001 
from residency programs in U1e 
western. midwestern, northeast­

em, and southern United States 

that offered routine abortion 
training. as opposed to elective or 

"opt-in" training. Most physicians 

in the study reported that they had 

participated in such trainiJ1g. 
Requests for study participa­

tion, contact information, and 

consent fom1s were sent to all 

residents (about 150 in total) of 
4 residency programs, one in each 

of the regions. ln this way, we ob­

tained interviews with 30 

physicians-at least 5 from each 

region. Questions were designed 

to assess the elTects of abortion 

training during residency and ob­
stacles to the subsequent practice 

of abortion in their various pro­

fessional environments. Tran­

scripts of U1e interviews were an­
alyzed with Atlas.ti 5.0 (ATLAS.ti 

Scientific Soltware Development 

GmbH. Berlin, Germany) for the­
matic content 

Thirteen of the physicians in­

terviewed had worked in Catholic­

owned hospitals regularly or oc­

casionally since their residency. 

The following reports concerning 
miscarriage management come 

from 6 physicians working with 

and within Catholic-owned health 
institutions, each of whom re­

po1ted at least one such event. 
Five of the 6 physicians partici­

pated in abortion training. Two 

of the 6 physicians currently work 
in academic medical centers and 

have continued to perform abor­

tions after residency. and the 

remaining 4 are prohibited from 

doing so by their Catholic-owned 
institutional employers. 

In the interview excerpts. the 

initials of physicians' nan1es are 

based on pseudonyms. Physicians 
offered their accounts in the con­

text of questions about their work 

history and whether they had ex­
peiienced conllict with colleagues 

or supeiiors over the issue of 

abortion. Although the effect of 

religious ownership of health care 
was not initially a focus of our 

study. we believe it is important 

to examine and document these 

cases to highlight miscamage 
management in Catholic-owned 

hospitals and tind ways to improve 

c.are for pregnant women. 

1776 I Government. Politics, and Law Peer Reviewed I Freedman et al. 

For purposes of confidentiality. no 

identifiers beyond the type of 

physician and the region and size 

of the city in which he or she 
practices are given. 

RESULTS 

Nontreatment, Delays, and 
Transport of Patients 

Obstetrician-gynecologists work­

ing in Catholic-owned hospitals 
desc1ibed cases in which abortion 

was medically indicated according 
to their medical judgn1enl but, 

because of the ethics committee's 

ruling, il was delayed until either 
fetal heartbeats ceased or the pa­

tient could be transported to an­

other facility. Dr P. from a mid­
westem, mid-sized city, said that al 

her Catholic-owned hospital. ap­
proval for termination of preg­

nancy was rare if a fetal heartbeat 

was present (even in "people who 
are bleeding. they're all the way di­

lated. and they're 

only 17 weeks") w1less "it looks like 

she's going to die if we don't do it." 

ln another case. Dr H. from the 
same Catholic-owned hospital i11 

the Midwest, sent her patient by 

ambulance 90 miles to the nearest 

institution where the patient could 
have an abortion because the 

ethics committee refused to ap­

prove her case. 

She was very early. 14 weeks. She 
came in ... and there was a hand 
sticking out of the cervix. Clearly 
U1e membranes had mplured 
and she was trying to deliver . . .. 
There was a heart rate, and [we 
called] the ethics committee, 1111d 
Urny [said], "Nope, can'L do any· 
U1ing.'' So we had to send her to 
[the university hospital] .... You 
~'Jlow, these things don't happen 
that oflen. but from what I un• 
derstand it, il's pretty clear. Even 
if mom is very sick. you know. 

polenlially life threatening, can'! 
do anything. 

In residency, Dr P and Dr H had 

been taught to perform uteiine 

evacuation or labor induction on 
patients during inevitable miscar­

iiage whether fetal heart tones 

were present or not 1n their new 
CaU1olic-owned hospital environ­

ment. such treatment was consid­

ered a prohibited abortion by the 

governing eUlics commit.tee be­

cause the fetus is still alive and the 

patient is not yet experiencing "a 
life-threatening pathology" such 

as sepsis. Physicians such as 

Dr H found that in some cases, 

transporting the patient to another 
hospital for dilation and curet­

tage (D&C) was quicker and safer 
than waiting for the fetal heart­

beat lo stop while trying to stave 

off infection and excessive blood 

loss. 
Dr B. an obstetrician-gynecol­

ogist working in an academic 

medic.al center, desciibed how a 

Catholic-owned hospital in her 
western urban area asked her to 

accept a patient who was already 

septic. When she received the 
request. she recommended that 

the physician from the Catholic­

owned hospital perfon11 a uter­

ine aspiration there and not fur­
ther risk the health of the woman 

by delaying her care with the 

transport 

Because the fetus was still alive, 
tl1ey wouldn't intervene. And she 
was hemorrhaging, and they 
called me and wanted to 1rans­
p01t her, ru1d I said, " It sounds 
like she's unstable, and ii sounds 
like you need lo lake care of her 
there." And I was on a nx.-orded 
line, I reported them as ru1 
El\lTALA [Eme rgency Medical 
Treatment and Active Labor Act] 
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violatioi~ And the physician 
[said], 'This isn't some tl,ing that 
we can take care of." And I [said], 
'Well if I donl accept h er, what 
are you going to do with her?" 
[I-le answered], •we·u put her on a 
noor [i.e., a<bnil her 1:0 a bed in Uie 
hospital instead of keeping her in 
the emergency room]; we'U !rans• 
fuse her as much as we can, and 
we'll just wait till lhe fetus d ies." 

Ultimately. Dr B chose to 

accept the patient lo spare her 

unnecessary suffering and 
harm, but she saw this case as a 

forn1 of "patient dumping," be­

cause the patient was denied 
treatment and transported while 

w1stable. 

Circumventing th• Ethics 
Committee 

Some doctors have decided lo 

take matters into their own hands. 

ln the following case. the refusal of' 
the hospital ethics committee to 

approve uterine evacuation not 

only caused significant harm to the 
patient but compelled a perina­

tologisl Dr S, now practicing in a 

nonsectmian academic medical 

center, to violate protocol mid re­
sign from his position in an urban 

northeastern Catholic-owned hos­

pital. 

l'U never forget this; it was 
awful-I had one o f my partners 
accept this patient al 19 weeks. 
The pregnancy was in the vagina 
It was over .... And so he takes 
this patient and lransferred her 
to [ot,r) lertiary medical center. 
which I was just Ii vid abou l, and, 
you know. "we're going to save 
the pregnancy." So of course, I'm 
on call when s he gets septic, and 
she's septic lo the point that I'm 
pushing pressors on labor and 
delivery trying lo keep her blood 
pressure up, and I have her on a 
cooling blanket because she's 106 
degrees. And I needed lo gel 
every1hing oul And so I put Uie 

ullrasound machine on and there 
was still a heartbeal, and [the 
ethics committee) wouldn't let 
me because there was stiJI a 
heartbeal This woman is dying 
before our eyes. I wenl in to 
examine her, and I was able to 
find the umbilical cord through 
the mcmbrru1cs and just snapped 
the umbilical cord and so that I 
could put the ullrasound-"Oh 
look. No herutbeal Let's go." She 
was so s ick she was in the (in­
tensive care unit] for about 10 

days and very nearly died .... 
She was in DIC (disseminated 
inlravasculru· coagulopathy). . .. 
Her bleeding was so bad Uiat the 
scle ra, the white of her eyes, 
we re red. filled with blood . . .. 
And I said, " I just can't do this. 
I can't put myself behind this. 
This is not worth ii to me." That's 
why I left. 

From Dr S's perspective, the 

c.hances for fetal life were nonex­
istent given the septic maternal 

environmenl For the ethics com­

mittee, however, the present yet 
wru1ing fetal heart tones were ev­

idence of' fetal life that precluded 

intervention. Rather than struggle 
longer to convince his committee 
lo make an exception and grant 

approval for termination of preg­

nancy, Dr S chose to covertly 

sever the patient's umbilical cord 
so that the fetal heartbeat would 

cease and evacuation oflhe uterus 

could "legitimately" proceed. 

Dr G also circumvented the 
ethics committee in her southern 

Catholic-owned hospital. She 

opted not lo check fetal heart 

tones or seek ethics committee 
approval when r,aiing for a mis­

canying woman for fear that doc­

umentation of fetal heart tones 

would have caused unnecessary 
delays. This led to conflict with the 

nurse assisting her. 

She was 14 weeks and the mem­
branes were lite rally out of the 

October 2008. Vol 98, No. 10 American Journal of Public Health 

cervix and hanging in the vagina 
And so with her I could just lake 
care of it in the [em ergency 
room] but her cervix wasn't open 
e nough . .. so we went to U1e 
operating room and the nurse 
kept asking me, 'Was the re hemt 
tones, was there heart tones?" I 
said " I don't know. I don't know." 
Whid1 I kind of knew there would 
be. Out she said, "Wei.I. d id you 
check?" . .. I said, "I don't neecl an 
,~trasorn1d to lell me that it's in­
evitable ... you can just put, 111e 
heart tones weren l documented,' 
mid U1en they can interpret that 
however U1ey want lo interpret 
U1at." . . . ·1 said. '1'hrow it back 
al me ... I'm not going lo order 
an ulb·asound. It's silly." Beomse 
U1en U1at's U,e thing; it would 
have muddied the waler in this 
case. 

Dr G's main concern was spar­
ing the patie nt extended sulle,ing 

dwing loss of pregnancy. She dis­

regarded the authority and proto­
col of the hospital ethics commit­

tee by not checking for fetal heart 
tones. which, she believed. would 

have led to significant delay in the 

inevitable t1·eatment. 

Strategic Communication 
With Ethics Committees 

Dr J. an obstetrician-gynecolo­

gist working in a small town in the 

West. had success navigating his 
ethics committee by presenting 

patients to them in the language of 

the directives themselves. A nun 
advised him that terminology such 

as "inevitable abortion" ru1d "ma­

ternal complications" should be 
highlighted. 

I [received] a good bit of advice 
actually .. . from the sister that. 
sits on the ethics committee the 
first time l tried lo have one of 
U1ese conversations with her. She 
said. "WeU. what are you con­
cerned about with Urn momT' ... 
['J')hat's just the way U1al the 
conversation gets started .... I 

don't know if she was trying lo 
give me a hint or wheU1er she 
was .. . just interested in doing 
what she really considers to 
be Uie rig ht Uiing. the moral 
thing . . . but it certainly helped 
meo,11. 

Dr J described how he applied 

this advice in another case. 771e 
patient. at 20 weeks. was dilated 

wil11 a placental abmption and 

fetal hemt tones present, and 

she preferred to expedite utetine 

evacuation . He presented her case 
to l11e ethics committee in this 
fashion: "If we continue to watch 

this placental abruption. it could 

end up being dangerous. 0eading 
to] transfusions or potentially even 

maternal death. if !ell untreated." 
This was the only case of approval 

by a Catholic-owned institution's 

ethics committee for urgent uter­
ine evacuation with fetal heart 

tones present that was mentioned 

in U1e interviews. 

DISCUSSION 

Physicians workiJJg in Catholic­
owned hospitals in all 4 US re­

gions of our study disclosed ex­

pe,iences of being barTed from 

completing emergency uterine 

evacuation while fetal heart tones 
were prese nt, even when medi­

cally indicated. As a result, they 

had to delay care or transfer pa­
tients to non-Catholic--0wned fa­

cilities. Some physicians violated 

the authority and protocol of the 
ethics committee to deliver what 

they considered safe medical care 

that re0ectted the standard of care 

leamed in residency. The extent to 

which U1is might occur needs lo be 
researched further but may be 

dillicult to assess. because most 

physicians are not likely lo discuss 
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such behavior even in a confiden­

tial interview. 

Contradictory interpretations of 

Directive 47 in U,e Catholic health 

literatw·e and in practice indicate 

tllat ethics committees are eitller 

uncertain or in disagreement 

about how to manage miscarriage 

when fetal herut tones ru·e present 

and what exact circumstances al­

low for termination of pregnancy 

in Catholic-owned hospitals. In 

cases in which physicians judge 

tlleir patients' healtll or comfort to 

be compromised by delay, they 

may. like Dr J. obtain safer and 

more-expeditious patient cru·e by 

emphasizing lo tlle e thics commit­

tee tlle inevitability of fetal deatll 

and the risk of maternal compli­

cations. When physicians are un­

able to persuade tlle committee 

to approve pregnancy termination 

in emergency cases, however, it 

appears tllat patients may receive 

tTeatment tllat is riskier and less 
comfortable than tlle care pro­

vided in non-Catllolic medical 

settings. 

Given the prevalence of Catllo­

lic-owned healtll care lo day, these 

issues bring to Ugh t important 

policy questions about standards 

of medical practice and a patient's 

right to information. Patients en­

tering a Catllolic-owned hospital 

may be aware tllat abortion ser­

vices are not available there. but 

lew prenatal patients conceive or 

tllemselves as potential abortion 

patients and therefore they are not 

aware of the risks involved in be­

ing t1·eated there; these include 

delays in care and in being trans­

ported to another hospital during 

miscan-iage. which may adversely 

affect U1e patient's physical and 

psychological well-being. 

GOVERNMENT, POLITTCS, AND LAW 

For women to make infom1ed 

decisions about care, physicians 

must be able to commwlicate 

clearly with them about the 

chances of fetal survival. all man­

agement options. and their recom­

mendations. Aller such counseling. 

which also includes a discussion of 

the patient's personal beliefs, she 

will give informed consent to a 

specific management option of her 

choice. As with other examples of 

medical decisionmaking, the phy­

sician's recommendation is not al­

ways the chosen course. When a 

physician has recommended ter­

mination because waiting until the 

fetus is dead carries a high risk. a 

woman might decline intervention 

because of her personal beliefs. 

When possible, tlle course of 

b·eatment must be the patient's 

decision. but it is important that 

ilie physician is able to offer pa­

tients pregnancy ternlination 

when he or she considers it a 

necessary treatment without hav­

ing to defy hospital policy or risk 

job loss. 

Our findings bring into question 

the e thics of 1111 illstitution's 1ighl 

to refuse c-.are as granted by "con­

sdence clauses. "12
·
19 Should a re­

ligiously owned institution have a 

right lo a legally protected "con­

science" in the same way an indi­

vidual physician does? These are 

questions that members of the 

medical profession. ethicists. and 

lawmakers must continue to grap­

ple with. The case histories we 

described indicate lhaL in some 

Catholic-owned hospitals. the pri­

vate patienl- physici1111 relation­

ship, patient safely. and patient 

comfort are compromised by reli­

gious mandates U1at require phy­

sicians to act contrary to the 

current standard or care in nus­

carriage management. • 
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Pulled from PIMS on 12/20/18 

Case Transaction #I Yr PROG ARI PA ABB Start Date Closure Dat AGE REGION 
00-18-284511-CP-CR-CNS 18 Conscience CNS 10/9/2017 437 Region DO - Directors Office 

00-18-284 790-CP-CR-CNS 18 Conscience CNS 10/11/2017 435 Region DO - Directors Office 

00-18-287042-CP-CR-CNS 18 Conscience CNS 11/6/2017 409 Region DO - Directors Office 

00-18-288083-CP·CR·CNS 18 Conscience CNS 10/30/2017 416 Region DO - Directors Office 

00-18-289710-CP-CR-CNS 18 Conscience CNS 12/6/2017 379 Region DO - Directors Office 

00· 18-289810-CP·CR-CNS 18 Conscience CNS 12/6/2017 379 Region DO - Directors Office 

00-18-290543-CP-CR-CNS 18 Conscience CNS 12/15/2017 370 Region DO - Directors Office 

00-18-292352-CP-CR-CNS 18 Conscience CNS 1/4/2018 350 Region DO - Directors Office 

00-18-292650-CP-CR-CNS 18 Conscience CNS 1/9/2018 345 Region DO - Directors Office 

00-18-292692-CP-CR-CNS 18 Conscience CNS 1/ 10/2018 344 Region DO - Directors Office 

D0-18-292848-CP-CR-CNS 18 Conscience CNS 1/11/2018 343 Region DO - Directors Office 

00-18-292853-CP-CR-CNS 18 Conscience CNS 1/ 11/2018 343 Region DO - Directors Office 

D0-18-292877-CP-CR-CNS 18 Conscience CNS 1/11/2018 343 Region DO - Directors Office 

00-18-292940-CP-CR-CNS 18 Conscience CNS 1/ 11/2018 343 Region DO - Directors Office 

00-18-292941-CP-CR-CNS 18 Conscience CNS 1/11/2018 343 Region DO - Directors Office 

00-18-292944-CP-CR-CNS 18 Conscience CNS 1/11/2018 343 Region DO - Directors Office 

00-18-293023-CP-CR-CNS 18 Conscience CNS 1/12/2018 342 Region DO - Directors Office 

00-18-293234-CP-CR-CNS 18 Conscience CNS 1/16/2018 338 Region DO - Directors Office 

00-18-293480-CP-CR-CNS 18 Conscience CNS 1/17/2018 337 Region DO - Directors Office 

00-18-293598-CP-CR-CNS 18 Conscience CNS 1/18/2018 336 Region DO - Directors Office 

D0-18-293612-CP-CR-CNS 18 Conscience CNS 1/18/2018 336 Region DO - Directors Office 

00-18-293651-CP-CR·CNS 18 Conscience CNS 1/19/2018 335 Region DO - Directors Office 

00-18-293704-CP-CR-CNS 18 Conscience CNS 1/19/2018 335 Region DO - Directors Office 

D0-18-293709-CP-CR-CNS 18 Conscience CNS 1/18/2018 336 Region DO - Directors Office 

00-18-293713-CP-CR-CNS 18 Conscience CNS 1/19/2018 335 Region DO - Directors Office 

00-18-293763-CP-CR-CNS 18 Conscience CNS 1/19/2018 335 Region DO - Directors Office 

00-18-293773-CP-CR-CNS 18 Conscience CNS 1/20/2018 334 Region DO - Directors Office 

D0-18-293790-CP-CR-CNS 18 Conscience CNS 1/20/2018 334 Region DO - Directors Office 

00-18-293820-CP-CR-CNS 18 Conscience CNS 1/20/2018 334 Region DO - Directors Office 

00-18-293834-CP-CR-CNS 18 Conscience CNS 1/21/2018 333 Region DO - Directors Office 

D0-18-293839-CP-CR-CNS 18 Conscience CNS 1/21/2018 333 Region DO - Directors Office 

00-18-293847-CP-CR-CNS 18 Conscience CNS 1/21/2018 333 Region DO - Directors Office 

00-18-293857-CP-CR-CNS 18 Conscience CNS 1/21/2018 333 Region DO - Directors Office 

DO-18-293863-CP-CR-CNS 18 Conscience CNS 1/21/2018 333 Region DO - Directors Office 

D0-18-293925-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18-293929-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

D0-18-293935-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18-293954-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18-293966-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

D0-18-293974-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18-293976-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18·293989-CP-CR-CNS 18 Conscience CNS 1/22/2018 332 Region DO - Directors Office 

00-18-294002-CP-CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

00-18-294017-CP-CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

00-18-294047-CP-CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

00-18-294057-CP-CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

D0-18·294058-CP·CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO • Directors Office 

00-18-294061-CP-CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

00-18-294065-CP·CR-CNS 18 Conscience CNS 1/23/2018 331 Region DO - Directors Office 

1 
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00-18-294118-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294138-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294141-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00· 18-294145-CP·CR·CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294148-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00· 18-294154-CP·CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294191-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294197-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294203-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294211-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

D0-18-294212-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294216-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

D0-18-294228-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294250-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294257-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294264-CP-CR-CNS 18 Conscience CNS 1/24/2018 330 Region DO - Directors Office 

00-18-294268-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294274-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294275-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294276-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294299-CP-CR·CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294305-CP-CR·CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294328-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294329-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294331-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294335-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294350-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294372-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294378-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294390-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294399-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294401-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294403-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294406-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294408-CP-CR·CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294419-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294420-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294423-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294433-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0-18-294434-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294436-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18·294437-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294441-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294446-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294447-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294449-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

D0· 18·294456-CP·CR·CNS 18 Conscience CNS 1/25/2018 329 Region DO • Directors Office 

00-18-294457-CP-CR-CNS 18 Conscience CNS 1/25/2018 329 Region DO - Directors Office 

00-18-294460-CP·CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 
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00-18-294461-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294462-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294463-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294465-CP·CR·CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294466-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00· 18-294469-CP·CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294470-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294474-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294477-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294509-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

D0-18-294515-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294516-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

D0-18-294518-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294528-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294529-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294531-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294540-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294567-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294570-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294574-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

D0-18-294S87-CP-CR·CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294596-CP-CR·CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

00-18-294600-CP-CR-CNS 18 Conscience CNS 1/26/2018 328 Region DO - Directors Office 

D0-18-294608-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

00-18-294609-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

00-18-294610-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

00-18-294611-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

D0-18-294612-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

00-18-294630-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

00-18-294633-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

D0-18-294634-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

00-18-294658-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

00-18-294668-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

D0-18-294674-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

D0-18-294675-CP-CR·CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

00-18-294676-CP-CR-CNS 18 Conscience CNS 1/28/2018 326 Region DO - Directors Office 

D0-18-294701-CP-CR-CNS 18 Conscience CNS 1/29/2018 325 Region DO - Directors Office 

00-18-294704-CP-CR-CNS 18 Conscience CNS 1/29/2018 325 Region DO - Directors Office 

00-18-294 713-CP-CR-CNS 18 Conscience CNS 1/29/2018 325 Region DO - Directors Office 

D0-18-294782-CP-CR-CNS 18 Conscience CNS 1/29/2018 325 Region DO - Directors Office 

00-18-294795-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18·294803-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18-294917-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18-294931-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18-294933-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18-294935-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

D0·18·294936-CP·CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO • Directors Office 

00-18-294939-CP-CR-CNS 18 Conscience CNS 1/30/2018 324 Region DO - Directors Office 

00-18-29494 7-CP·CR-CNS 18 Conscience CNS 1/31/2018 323 Region DO - Directors Office 
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00-18-295084-CP-CR-CNS 18 Conscience CNS 1/31/2018 323 Region DO - Directors Office 

00-18-295094-CP-CR-CNS 18 Conscience CNS 1/31/2018 323 Region DO - Directors Office 

00-18-295101-CP-CR-CNS 18 Conscience CNS 2/1/ 2018 322 Region DO - Directors Office 

00-18-295220-CP·CR·CNS 18 Conscience CNS 2/2/2018 321 Region DO - Directors Office 

00-18-295221-CP-CR-CNS 18 Conscience CNS 2/2/2018 321 Region DO - Directors Office 

00· 18-295389-CP·CR-CNS 18 Conscience CNS 2/3/2018 320 Region DO - Directors Office 

00-18-295402-CP-CR-CNS 18 Conscience CNS 2/3/2018 320 Region DO - Directors Office 

00-18-295438-CP-CR-CNS 18 Conscience CNS 2/4/2018 319 Region DO - Directors Office 

00-18-295619-CP-CR-CNS 18 Conscience CNS 2/6/2018 317 Region DO - Directors Office 

00-18-295643-CP-CR-CNS 18 Conscience CNS 2/6/2018 317 Region DO - Directors Office 

D0-18-29S802·CP-CR-CNS 18 Conscience CNS 2/7/2018 316 Region DO - Directors Office 

00-18-295820-CP-CR-CNS 18 Conscience CNS 2/7/2018 316 Region DO - Directors Office 

D0-18-295840-CP-CR-CNS 18 Conscience CNS 2/8/2018 315 Region DO - Directors Office 

00-18-296126-CP-CR-CNS 18 Conscience CNS 2/10/2018 313 Region DO - Directors Office 

00-18-296263-CP-CR-CNS 18 Conscience CNS 2/12/2018 311 Region DO - Directors Office 

00-18-296286-CP-CR-CNS 18 Conscience CNS 2/8/2018 315 Region DO - Directors Office 

00-18-296347-CP-CR-CNS 18 Conscience CNS 2/12/2018 311 Region DO - Directors Office 

00-18-296469-CP-CR-CNS 18 Conscience CNS 2/14/2018 309 Region DO - Directors Office 

00-18-296546-CP-CR-CNS 18 Conscience CNS 2/14/2018 309 Region DO - Directors Office 

00-18-296627-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

D0-18-296632-CP-CR·CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296633-CP-CR·CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296636-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

D0-18-296637-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296638-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296644-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296673-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

D0-18-296674-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296691-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

00-18-296724-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

D0-18-296728-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00-18-296731-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00-18-296732-CP-CR-CNS 18 Conscience CNS 2/15/2018 308 Region DO - Directors Office 

D0-18-296735-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

D0-18-296754-CP-CR·CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00-18-296773-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

D0-18-296789-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00-18-296822-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00-18-296835-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

D0-18-296887-CP-CR-CNS 18 Conscience CNS 2/18/2018 305 Region DO - Directors Office 

00-18-297136-CP-CR-CNS 18 Conscience CNS 2/20/2018 303 Region DO - Directors Office 

00-18·297161 ·CP-CR-CNS 18 Conscience CNS 2/21/2018 302 Region DO - Directors Office 

00-18-297210-CP-CR-CNS 18 Conscience CNS 2/20/2018 303 Region DO - Directors Office 

00-18-297213-CP-CR-CNS 18 Conscience CNS 2/21/2018 302 Region DO - Directors Office 

00-18-297429-CP-CR-CNS 18 Conscience CNS 2/23/2018 300 Region DO - Directors Office 

00-18-297463-CP-CR-CNS 18 Conscience CNS 2/23/2018 300 Region DO - Directors Office 

D0-18·297580-CP·CR-CNS 18 Conscience CNS 2/24/2018 299 Region DO • Directors Office 

00-18-297582-CP-CR-CNS 18 Conscience CNS 2/24/2018 299 Region DO - Directors Office 

00-18-297593-CP·CR-CNS 18 Conscience CNS 2/25/2018 298 Region DO - Directors Office 
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00-18-297605-CP-CR-CNS 18 Conscience CNS 2/25/2018 298 Region DO - Directors Office 

00-18-297714-CP-CR-CNS 18 Conscience CNS 2/26/2018 297 Region DO - Directors Office 

00-18-297792-CP-CR-CNS 18 Conscience CNS 2/27/2018 296 Region DO - Directors Office 

00· 18·297798-CP·CR·CNS 18 Conscience CNS 2/27/2018 296 Region DO - Directors Office 

00-18-297802-CP-CR-CNS 18 Conscience CNS 2/16/2018 307 Region DO - Directors Office 

00· 18-297866-CP·CR-CNS 18 Conscience CNS 2/26/2018 297 Region DO - Directors Office 

00-18-297979-CP-CR-CNS 18 Conscience CNS 2/28/2018 295 Region DO - Directors Office 

00-18-298020-CP-CR-CNS 18 Conscience CNS 2/26/2018 297 Region DO - Directors Office 

00-18-298344-CP-CR-CNS 18 Conscience CNS 3/4/2018 291 Region DO - Directors Office 

00-18-298353-CP-CR-CNS 18 Conscience CNS 3/4/2018 291 Region DO - Directors Office 

D0-18-298379-CP-CR-CNS 18 Conscience CNS 3/5/2018 290 Region DO - Directors Office 

00-18-298614-CP-CR-CNS 18 Conscience CNS 3/6/2018 289 Region DO - Directors Office 

D0-18-298639-CP-CR-CNS 18 Conscience CNS 3/6/2018 289 Region DO - Directors Office 

00-18-298676-CP-CR-CNS 18 Conscience CNS 3/7/2018 288 Region DO - Directors Office 

00-18-298850-CP-CR-CNS 18 Conscience CNS 3/8/2018 287 Region DO - Directors Office 

00-18-298948-CP-CR-CNS 18 Conscience CNS 3/9/2018 286 Region DO - Directors Office 

00-18-299109-CP-CR-CNS 18 Conscience CNS 3/11/2018 284 Region DO - Directors Office 

00-18-299118-CP-CR-CNS 18 Conscience CNS 3/11/2018 284 Region DO - Directors Office 

00-18-299141-CP-CR-CNS 18 Conscience CNS 3/11/2018 284 Region DO - Directors Office 

00-18-299571-CP-CR-CNS 18 Conscience CNS 3/15/2018 280 Region DO - Directors Office 

D0-18-300085-CP-CR·CNS 18 Conscience CNS 3/20/2018 275 Region DO - Directors Office 

00-18-300254-CP-CR·CNS 18 Conscience CNS 3/21/2018 274 Region DO - Directors Office 

00-18-300275-CP-CR-CNS 18 Conscience CNS 3/22/2018 273 Region DO - Directors Office 

D0-18-300279-CP-CR-CNS 18 Conscience CNS 3/22/2018 273 Region DO - Directors Office 

00-18-300324-CP-CR-CNS 18 Conscience CNS 3/22/2018 273 Region DO - Directors Office 

00-18-300388-CP-CR-CNS 18 Conscience CNS 3/23/2018 272 Region DO - Directors Office 

00-18-300491-CP-CR-CNS 18 Conscience CNS 3/23/2018 272 Region DO - Directors Office 

D0-18-300537-CP-CR-CNS 18 Conscience CNS 3/25/2018 270 Region DO - Directors Office 

00-18-300568-CP-CR-CNS 18 Conscience CNS 3/25/2018 270 Region DO - Directors Office 

00-18-300622-CP-CR-CNS 18 Conscience CNS 3/26/2018 269 Region DO - Directors Office 

D0-18-300653-CP-CR-CNS 18 Conscience CNS 3/ 26/2018 269 Region DO - Directors Office 

00-18-300657-CP-CR-CNS 18 Conscience CNS 3/26/2018 269 Region DO - Directors Office 

00-18-300699-CP-CR-CNS 18 Conscience CNS 3/26/2018 269 Region DO - Directors Office 

D0-18-300986-CP-CR-CNS 18 Conscience CNS 3/28/2018 267 Region DO - Directors Office 

D0-18-301226-CP-CR·CNS 18 Conscience CNS 3/31/2018 264 Region DO - Directors Office 

00-18-301461-CP-CR-CNS 18 Conscience CNS 4/3/2018 261 Region DO - Directors Office 

D0-18-301470-CP-CR-CNS 18 Conscience CNS 3/29/2018 266 Region DO - Directors Office 

00-18-301S32-CP-CR-CNS 18 Conscience CNS 4/3/2018 261 Region DO - Directors Office 

00-18-301788-CP-CR-CNS 18 Conscience CNS 4/5/2018 259 Region DO - Directors Office 

D0-18-302042-CP-CR-CNS 18 Conscience CNS 4/9/2018 255 Region DO - Directors Office 

00-18-302417-CP-CR-CNS 18 Conscience CNS 4/6/2018 258 Region DO - Directors Office 

00-18·302437-CP-CR-CNS 18 Conscience CNS 4/12/2018 252 Region DO - Directors Office 

00-18-304544-CP-CR-CNS 18 Conscience CNS 1/27/2018 327 Region DO - Directors Office 

00-18-304776-CP-CR-CNS 18 Conscience CNS 3/23/2018 272 Region DO - Directors Office 

00-18-304777-CP-CR-CNS 18 Conscience CNS 3/23/2018 272 Region DO - Directors Office 

00-18-304862-CP-CR-CNS 18 Conscience CNS 5/3/2018 231 Region DO - Directors Office 

D0· 18· 306185-CP·CR·CNS 18 Conscience CNS 5/15/2018 219 Region DO • Directors Office 

00-18-306408-CP-CR-CNS 18 Conscience CNS 5/10/2018 224 Region DO - Directors Office 

00-18-306427-CP·CR-CNS 18 Conscience CNS 5/11/2018 223 Region DO - Directors Office 
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00-18-308974-CP-CR-CNS 18 Conscience CNS 6/15/2018 188 Region DO - Directors Office 

00-18-308995-CP·CR·CNS 18 Conscience CNS 6/15/2018 188 Region DO • Directors Office 

00· 18· 310061 ·CP·CR· CNS 18 Conscience CNS 6/13/2018 190 Region DO • Directors Office 

00· 18· 310972-CP·CR·CNS 18 Conscience CNS 7/6/2018 167 Region DO • Directors Office 

00-18-314425-CP·CR· CNS 18 Conscience CNS 7/6/2018 167 Region DO • Directors Office 

00· 18·31S669-CP·CR· CNS 18 Conscience CNS 8/30/2018 112 Region DO • Directors Office 

00-18-315794-CP-CR-CNS 18 Conscience CNS 9/1/2018 110 Region DO - Directors Office 

00· 18-315969-CP·CR· CNS 18 Conscience CNS 9/5/2018 106 Region DO • Directors Office 

00· 18-316488-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18-316745-CP·CR· CNS 18 Conscience CNS 9/12/2018 99 Region DO • Directors Office 

D0· 18·316851 ·CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00-18-316861-CP·CR· CNS 18 Conscience CNS 9/13/2018 98 Region DO • Directors Office 

D0· 18·316890·CP·CR·CNS 18 Conscience CNS 9/13/2018 98 Region DO • Directors Office 

00-18-316943-CP-CR-CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18-316946-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18·316947-CP·CR· CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00-18-316949-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00-18-316953-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00-18-316955-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00-18-316956-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18· 316979-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00·18·316982-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO - Directors Office 

00· 18-316984-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18· 316985-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18· 316987-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO - Directors Office 

00· 18· 316989-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18-316990-CP·CR-CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

D0·18·316992·CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18-316997-CP·CR· CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18-317000-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

D0-18·317003-CP·CR· CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00· 18· 317004-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00·18·317007-CP·CR·CNS 18 Conscience CNS 8/24/2018 118 Region DO • Directors Office 

00·18·317042-CP·CR·CNS 18 Conscience CNS 9/15/2018 96 Region DO • Directors Office 

D0· 18· 317109·CP·CR·CNS 18 Conscience CNS 9/17/2018 94 Region DO • Directors Office 

00· 18-317335-CP·CR·CNS 18 Conscience CNS 9/18/2018 93 Region DO • Directors Office 

D0-18·317417-CP·CR·CNS 18 Conscience CNS 9/19/2018 92 Region DO • Directors Office 

00· 18· 317797-CP·CR·CNS 18 Conscience CNS 9/23/2018 88 Region DO • Directors Office 

D0-18· 317809-CP·CR·CNS 18 Conscience CNS 9/23/2018 88 Region DO - Directors Office 

00·18·317903-CP·CR·CNS 18 Conscience CNS 9/24/2018 87 Region DO • Directors Office 

00-18-317927-CP-CR-CNS 18 Conscience CNS 9/24/2018 87 Region DO - Directors Office 

00· 18·318010-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00· 18·318021-CP·CR· CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00· 18-318030-CP·CR· CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00-18-318035-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00-18-318049-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00· 18·318078-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00-18-318086-CP-CR-CNS 18 Conscience CNS 9/25/2018 86 Region DO - Directors Office 

00-18-318093-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 
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00-18-318131-CP-CR-CNS 18 Conscience CNS 9/25/2018 86 Region DO - Directors Office 

00·18-318134-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00· 18-318139-CP·CR· CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00· 18· 318176-CP·CR·CNS 18 Conscience CNS 9/25/2018 86 Region DO • Directors Office 

00-18-318268-CP·CR· CNS 18 Conscience CNS 9/26/2018 85 Region DO • Directors Office 

00· 18·318343-CP·CR· CNS 18 Conscience CNS 9/26/2018 85 Region DO • Directors Office 

00-18-318349-CP-CR-CNS 18 Conscience CNS 9/26/2018 85 Region DO - Directors Office 

00· 18-318462-CP·CR· CNS 18 Conscience CNS 9/27/2018 84 Region DO • Directors Office 

00· 18· 318669-CP·CR·CNS 18 Conscience CNS 9/29/2018 82 Region DO • Directors Office 

00· 18-318678-CP·CR· CNS 18 Conscience CNS 9/29/2018 82 Region DO • Directors Office 

00· 18·320798-CP·CR·CNS 18 Conscience CNS 9/18/2018 93 Region DO • Directors Office 

00-18-320805-CP·CR· CNS 18 Conscience CNS 9/24/2018 87 Region DO • Directors Office 

00·18·320812-CP·CR·CNS 18 Conscience CNS 9/24/2018 87 Region DO • Directors Office 

00-18-320830-CP-CR-CNS 18 Conscience CNS 9/26/2018 85 Region DO • Directors Office 

00· 18-321033-CP·CR·CNS 18 Conscience CNS 7/20/2018 153 Region DO • Directors Office 

00· 18-326152-CP·CR· CNS 18 Conscience CNS 9/6/2018 105 Region DO • Directors Office 

Subtotal FY 2018 Open 310 

04-18-296836-CP·CR-CNS 18 Conscience CNS 2/16/18 5/1/18 74 Region 4 • AtJanta 

04-18· 296836-CP·CR·CNS 18 Conscience CNS 2/16/18 5/1/18 74 Region 4 • AtJanta 

00· 18· 292652-CP·CR·CNS 18 Conscience CNS 1/9/18 4/2/18 83 Region DO - Directors Office 

00-18-296709-CP·CR·CNS 18 Conscience CNS 2/16/18 5/16/18 89 Region DO • Directors Office 

D0·18·296124-CP·CR·CNS 18 Conscience CNS 2/10/18 5/16/18 95 Region DO • Directors Office 

00·18·296136-CP·CR·CNS 18 Conscience CNS 2/10/18 5/16/18 95 Region DO - Directors Office 

00·18·295804-CP·CR·CNS 18 Conscience CNS 2/7/18 5/16/18 98 Region DO • Directors Office 

00· 18-295386-CP·CR-CNS 18 Conscience CNS 2/3/18 5/16/18 102 Region DO • Directors Office 

00· 18· 295387-CP·CR·CNS 18 Conscience CNS 2/3/18 5/16/18 102 Region DO • Directors Office 

00· 18-295351-CP·CR· CNS 18 Conscience CNS 2/2/18 5/16/18 103 Region DO • Directors Office 

00· 18-295352-CP·CR·CNS 18 Conscience CNS 2/2/18 5/16/18 103 Region DO • Directors Office 

D0·18·295207-CP·CR· CNS 18 Conscience CNS 2/1/18 5/16/18 104 Region DO • Directors Office 

00·18·295181·CP·CR·CNS 18 Conscience CNS 2/1/18 5/16/18 104 Region DO • Directors Office 

00·18·295021·CP·CR·CNS 18 Conscience CNS 1/31/18 5/16/18 105 Region DO • Directors Office 

D0· 18· 294881 ·CP·CR·CNS 18 Conscience CNS 1/30/18 5/16/18 106 Region DO • Directors Office 

D0· 18· 294884-CP·CR·CNS 18 Conscience CNS 1/30/18 5/16/18 106 Region DO • Directors Office 

00· 18-298868-CP·CR·CNS 18 Conscience CNS 3/8/18 6/22/18 106 Region DO • Directors Office 

00· 18-294142-CP·CR· CNS 18 Conscience CNS 1/24/18 5/16/18 112 Region DO • Directors Office 

00· 18·298957-CP·CR·CNS 18 Conscience CNS 3/9/18 7/2/18 115 Region DO • Directors Office 

00-18-293621-CP·CR· CNS 18 Conscience CNS 1/18/18 5/16/18 118 Region DO - Directors Office 

00·18·299658-CP·CR·CNS 18 Conscience CNS 3/15/18 7/13/18 120 Region DO • Directors Office 

00-18-296571-CP-CR-CNS 18 Conscience CNS 2/14/18 6/19/18 125 Region DO - Directors Office 

00· 18·300386-CP·CR·CNS 18 Conscience CNS 3/23/18 8/23/18 153 Region DO • Directors Office 

00·18-293613-CP·CR·CNS 18 Conscience CNS 1/18/18 6/29/18 162 Region DO • Directors Office 

00-18-298297-CP·CR· CNS 18 Conscience CNS 3/2/18 8/23/18 174 Region DO • Directors Office 

00· 18· 297946-CP·CR·CNS 18 Conscience CNS 2/27/18 8/23/18 177 Region DO • Directors Office 

00-18-297945-CP·CR· CNS 18 Conscience CNS 2/27/18 8/23/18 177 Region DO • Directors Office 

D0·18·297764-CP·CR·CNS 18 Conscience CNS 2/26/18 8/23/18 178 Region DO • Directors Office 

00-18-297287-CP-CR-CNS 18 Conscience CNS 2/21/18 8/23/18 183 Region DO - Directors Office 

00-18-296761-CP·CR·CNS 18 Conscience CNS 2/16/18 8/23/18 188 Region DO • Directors Office 

7 



HHS Conscience Rule-000537752

Case 1:19-cv-04676-PAE   Document 180-71   Filed 09/05/19   Page 9 of 9

JA 2303

Pulled from PIMS on 12/20/18 

Case Transaction #I Yr PROG ARI PA ABB Start Date Closure Dat AGE REGION 

00-18-296646-CP-CR-CNS 18 Conscience CNS 2/15/18 8/23/18 189 Region DO - Directors Office 

00-18-293400-CP-CR-CNS 18 Conscience CNS 1/17/18 8/22/18 217 Region DO - Directors Office 

00-18-296104-CP-CR-CNS 18 Conscience CNS 2/9/18 9/21/18 224 Region DO - Directors Office 

Subtot al FY 2018 Closed 33 

Total FY 2018 343 
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UNITED ST A TES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

ST ATE OF NEW YORK, et al., 

Plaintiffs, 

Civil Action No. 1:19-cv-4676-PAE 

Civil Action No. 1:19-cv-5433-PAE 

Civil Action No. I: l 9-cv-5435-PAE 
V. 

UNITED STATES DEPARTMENT OF 
HEAL TH AND HUMAN SERVICES, et al., 

Defendants. 

SECOND DECLARATION OF KIMBERLY CUSTER 

I, Kimberly Custer, declare and state as follows: 

1. I am the Executive Vice President of the Health Care Division for Planned 

Parenthood Federation of America, Inc. ("PPF A"), a plaintiff in this action. 

2. I submitted a declaration on J~ne 17, 2019 in support of Plaintiffs' Motion for a 

Preliminary Injunction. See Civil Action No. 1: l 9-cv-05433-PAE, ECF No. 21-2 ("First Custer 

Deel."). In my initial declaration, I discussed the participation of Plannecl Parenthood's affiliates 

in the federal Title X program. Due to recent events leading to Planned Parenthood's being forced 

to withdraw from the Title X program, I submit this second declaration to apprise the court of these 

changed facts. I submit this declaration in further support of Plaintiffs' Motion for a Preliminary 

Injunction, and also in support of Plaintiffs' motion for summary judgment. 

3. I incorporate by reference my background and experience as set forth in my initial 

declaration. See First Custer Deel.~~ 2, 8-10. 

4. As I explained in my first declaration, see First Custer Deel. ~ 30, Title X of the 

federal Public Health Service Act subsidizes the provision of family planning services to people 

with low incomes. Under Title X, the Secretary of the U.S. Department of Health and Human 
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Services ("HHS") is authorized to make grants to public or nonprofit private entities for the 

purpose of operating voluntary family planning projects. 42 U.S.C. § 300(a). Title X grantees may 

either provide the program services themselves or contract with delegate agencies ( or 

"subgrantees"). At the time my initial declaration was filed, Planned Parenthood affiliates served 

as both direct grantees and subgrantees in the Title X program. 

5. Since that time, however, due to HHS's implementation of new Title X regulations, 

all Planned Parenthood affiliates have been compelled to withdraw from the Title X program. 

6. Specifically, on March 4, 2019, HHS finalized new regulations that change the Title 

X program dramatically. See 84 Fed. Reg. 7714-91. Among other changes, the new Title X 

regulations ( 1) categorically prohibit Title X providers from referring for abortion; (2) require Title 

X providers to refer all pregnant patients for prenatal care, regardless of the patient's wishes; and 

(3) authorize Title X providers to decline to discuss abortion, even when a pregnant patient 

explicitly asks about it-all this notwithstanding the statutory mandate that all pregnancy 

counseling in Title X be nondirective. 

7. PPF A, on behalf of its affiliates, along with numerous other Title X providers, sued 

to block the new regulations, and in April and May 20 I 9 multiple district courts enjoined the new 

Title X regulations from taking effect. I understand that subsequently HHS appealed those 

decisions and that at least two courts of appeal granted a stay of the injunctions while the appeals 

are pending, such that the new regulations are currently in effect. 

8. Rather than violate professional ethics and the medical standard of care in order to 

comply with the new Title X regulations, and having been denied emergency judicial relief, 

Planned Parenthood's affiliates were forced to terminate their participation in the Title X program. 

2 
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As a result, Planned Parenthood's affiliates are no longer using federal funding through the Title 

X program, either as direct Title X grantees or as subgrantees. 

9. However, as I stated . in my initial declaration, Planned Parenthood's affiliates 

receive hundreds of millions of dollars in federal funds through programs other than Title X. See . 
First Custer Deel. 11 28....:.29, 32. Thfa .federal funding remains under threat from the Refusal of 

Care Rule challenged in this lawsuit. 

l 0. For example, in 2017, Planned Parenthood's affiliates received more than $418 

million in Medicaid reimbursement; more than $3 million through the Social Services Block Grant 

program; almost $2 million from the Maternal and Child Health Block Grant program; more than 

$4 million from the Teen Pregnancy Prevention Intervention Grant program; more than $100,000 

from the Ryan White AIDS program; and more than $350,000 from the National Breast and 

Cervical Cancer Early Detection Program. 

11. As I stated in my initial declaration, which remains true, many of Planned 

Parenthood's affiliates would be forced to reduce their hours, cut their staff, and/or even close 

health centers if they lost federal funding. This outcome would be devastating to Planned 

Parenthood and to the individuals who rely on us-especially people with low incomes, rural 

residents, and people of color who often have no other affordable option for high-quality and often 

life-saving reproductive care. 

12. For this and all of the other reasons discussed in my initial declaration, see First 

Custer Deel. ,i,i 34--70, I believe that the Refusal of Care Rule will do significant harm to Planned 

Parenthood's patients, providers, and professional integrity. 

3 
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I declare under penalty"ofperjury of the laws of the United States that the foregoing is true 

and correct and that this declaration was executed on this ~ day of September 2019. 

4 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

STATE OF NEW YORK, et al., Civil Action No. 1:19-cv-4676-PAE 

Civil Action No. 1: 19-cv-5433-PAE 

Civil Action No. 1:19-cv-5435-PAE 
Plaintiffs, 

V. 

UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, et al., 

Defendants. 

SECOND DECLARATION OF MEAGAN GALLAGHER 

I, Meagan Gallagher, declare and state as follows: 

1. I am the President and Chief Executive Officer of Planned Parenthood ofNorthern 

New England, Inc. ("PPNNE"), a plaintiff in this action. On June 17, 2019, I submitted a 

declaration, see Civil Action No. 1: 19-cv-05433-PAE, ECF No. 21-3 ("First Gallagher Deel."), in 

support of Plaintiffs' Motion for a Preliminary Injunction, which seeks to prevent the enforcement 

of the final rule "Protecting Statutory Conscience Rights in Health Care," 84 Fed. Reg. 23,170 

(May 21, 2019) (to be codified at 45 C.F.R. pt. 88) (the "Refusal of Care Rule" or the "Rule"). I 

submit this second declaration in further support of Plaintiffs' motion for a preliminary injunction, 

and also in support of Plaintiffs' motion for summary judgment. 

2. In my initial declaration, I discussed PPNNE's participation in the federal Title X 

program in Maine, New Hampshire and Vermont. As I explain further below, after more than two 

decades of participation in the Title X program, PPNNE has recently been forced to withdraw from 

the Title X program. I therefore submit this declaration to update the record on these changed 

facts. 

1 
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3. I incorporate by reference my background and experience as set forth in my initial 

declaration. See First Gallagher Deel. ,i,r 1-3. 

4. At the time my initial declaration was filed, PPNNE received federal funding 

through the Title X program. Under that program, established by Title X of the Public Health 

Services Act, the Secretary of the U.S. Department of Health and Human Services ("HHS") makes 

grants to public or nonprofit private entities for the purpose of operating voluntary family planning 

projects. 42 U.S.C. § 300(a). Title X grantees may either provide the program services themselves 

or contract with delegate agencies ( or "sub grantees"). At the time my initial declaration was filed, 

PPNNE served as a direct Title X grantee in New Hampshire and as a subgrantee in Maine and 

Vermont. See First Gallagher Deel. ,i 19. 

5. Since that time, however, due to HHS' s implementation of new Title X regulations, 

PPNNE, along with all other Planned Parenthood affiliates participating in Title X, has been 

compelled to withdraw from the Title X program. 

6. As a result, PPNNE no longer receives any federal funding through the Title X 

program, either as a direct Title X grantee or as a subgrantee. 

7. As I stated in my initial declaration, however, PPNNE participates in other federal 

programs and projects and receives millions of dollars in federal funds through programs other 

than Title X. See First Gallagher Deel. ,r,r 22-25. Thanks to this federal funding, PPNNE can 

continue to provide vital reproductive health care services, including contraceptive services and 

counseling, pelvic exams, pregnancy testing and counseling, testing for STis and HIV, screening 

for breast and cervical cancer, and certain basic infertility services. 

8. All of this federal funding-about $4.8 million total-remains under threat from 

the Refusal of Care Rule challenged in this lawsuit. In fact, while the figures listed in my first 
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declaration comprise federal funds only, PPNNE receives some of those federal funds through 

joint federal-state funding streams (for example, the Global Commitment to Health waiver 

program). Under the Refusal of Care Rule, PPNNE risks losing both federal funds and any state 

funds that are awarded jointly with federal funds-and that, accordingly, are conditioned on 

federal grant eligibility. Thus, in reality, the amount of funding that we stand to lose if found out 

of compliance with the Rule is even greater than $4.8 million. 

9. In addition to all the ways in which the Refusal of Care Rule will interfere with 

PPNNE's mission to promote and provide quality sexual and reproductive health services, and will 

put patients at risk of being denied care and information about the services they seek, see First 

Gallagher Deel. ,r,r 27-59, the loss of PPNNE's remaining federal funding would be devastating. 

While we are still assessing the impact of our loss of Title X funding and attempting to piece 

together alternative funding sources, no long-term solution is in sight, and it is clear that our 

remaining federal funds are more vital than ever. 

10. As I stated in my initial declaration, a complete loss of federal funding would likely 

result in a significant decrease in our size and ability to provide health care services to our patients. 

We anticipate that it would require us to close health centers, to eliminate staff positions in those 

health centers, and to reduce our administrative and centralized support staffing. In addition to 

these closures, we would have to consider reducing our hours and staffing at the remaining health 

care centers, and/ or increasing what we charge for our services. See First Gallagher Deel. ,r 61. 

11. If PPNNE had to close health centers, reduce hours, reduce staffing, or increase its 

fees, these changes would significantly undermine (and at a minimum, delay) low-income 

individuals' access to the critical reproductive health services we provide. There are not enough 

other health care providers in the region to take care of our patients if we are forced to cut back. 

3 
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In particular, other providers in our communities do not have the capacity to take our Medicaid 

patients, nor do I believe they would want to do so given Medicaid reimbursement rates. See First 

Gallagher Deel. 1 62. 

12. In sum, I remain deeply concerned about the threat the Refusal of Care Rule poses 

to our ability to offer high-quality, comprehensive, and nonjudgmental care. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 
·;-'h 

true and correct and that this declaration was executed on this "f day of September 2019. 

4 
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I declare under penalty of perjury that the foregoing is true and correct. This declaration was 

executed on September 4, 2019, in Washington, D.C. 
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I declare under penalty of perjury that the foregoing is true and correct. This declaration was 

executed on September_ 4_, 2019, in New York, New York. 
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INTRODUCTION

Defendants respectfully ask that the Court enter summary judgment in their favor.

Plaintiffs’ memoranda are long on hyperbole, but despite well over one hundred pages of briefing, 

Plaintiffs at no point articulate how they believe the challenged Rule meaningfully differs from 

the Federal Conscience Statutes. That is because—far from constituting a sea change, as Plaintiffs 

argue—the Rule merely implements and clarifies those important preexisting conscience 

protections enacted by Congress. Indeed, Plaintiffs confirm in their most recent briefs that they do 

not, in fact, challenge the underlying Federal Conscience Statutes. And they acknowledge that 

Defendants have the authority to determine whether a recipient of federal funds administered by 

the Department of Health and Human Services (HHS) is in compliance with those statutes. Taken 

together, these concessions are fatal to Plaintiffs’ claims against the Rule. At bottom, because the 

Federal Conscience Statutes are lawful conditions on the receipt of federal funding, and because 

the Rule faithfully and reasonably implements those longstanding conditions as to funds HHS 

administers, Plaintiffs’ suit fails. 

Plaintiffs’ specific arguments fail for other reasons, too. The main thrust of Plaintiffs’ 

Administrative Procedure Act (APA) challenge is the claim that the Rule exceeds Defendants’ 

statutory authority. But Plaintiffs’ argument is belied by the explicit delegations of authority in 

certain of the Federal Conscience Statutes and other statutes identified in the preamble to the Rule.

Plaintiffs’ attack on several of the Rule’s definitions fares no better because the definitions are 

consistent with the plain text of the Statutes and the dictionary meanings of the relevant terms. At 

the very least, the Rule’s definitions are entitled to Chevron deference and are reasonable. Contrary 

to Plaintiffs’ claim, the Rule is also entirely consistent with the provisions scattered throughout 

the United States Code that Plaintiffs cite. And, in promulgating the Rule, Defendants engaged in 
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reasoned decisionmaking, thoroughly considering the issues raised in the comments and providing 

thoughtful explanations in response. 

Plaintiffs’ constitutional claims likewise fail. As an initial matter, they are not ripe.

Although Plaintiffs insist that the loss of “billions of dollars in federal funds” is imminent, that is 

not the case. See New York v. HHS, 19-CV-04676-PAE, Mem. of Law in Supp. of Pls.’ Cross-

Mot. Summ. J., in Opp’n to Defs.’ Mot. to Dismiss or for Summ. J., and Reply in Supp. of Pls.’ 

Mot. Prelim. Inj. (NY Opp’n) at 1, ECF No. 182. Several speculative events would need to take 

place before Plaintiffs could potentially lose federal funding for failure to comply with the Rule.

There is simply no immediate risk of the withdrawal of funds that would make Plaintiffs’ Spending 

Clause and Establishment Clause claims ripe. In any event, those claims fail on the merits. The 

funding conditions Plaintiffs challenge flow from the Federal Conscience Statutes themselves, 

which—because Plaintiffs do not challenge those Statutes—is fatal to Plaintiffs’ Spending Clause 

claim. The Rule also does not “establish” religion in any way. It protects religious beliefs only 

where the underlying statutes protect religious beliefs. Moreover, most of the protections provided 

by the Rule (and the underlying Federal Conscience Statutes) address objections to certain services 

regardless of whether those objections are based on religious or non-religious beliefs.1

For all these reasons, the Court should enter judgment in favor of Defendants. However,

even if the Court were to find some aspect of the Rule unlawful—which it should not—the Court 

1 In their Complaints, Planned Parenthood and the National Family Planning Reproductive 
Health Association (NFPRHA) alleged that the Rule is unconstitutionally vague and violates the 
Fifth Amendment. See Planned Parenthood Fed’n of America v. Azar, No. 1:19-cv-05433, Compl. 
¶¶ 148–52; Nat’l Family Planning and Reproductive Health Ass’n v. Azar, No. 1:19-cv-05435, 
Compl. ¶¶ 154, 156–67. Those Plaintiffs now indicate that they “no longer seek relief on these 
claims.” Planned Parenthood Mem. Supp. Pls.’ Cross-Mot. Summ. J., Opp. Defs.’ Mot. Dismiss 
or Summ. J., and Reply Supp. Pls.’ Mot. Prelim. Inj. (PP Opp’n) at 53 n.39, ECF No. 184. The 
Court should therefore enter summary judgment in Defendants’ favor on those counts.
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would be obligated by the Rule’s severability clause to sever that portion from the remainder of 

the Rule rather than vacate the Rule in its entirety. Any relief, moreover, should be limited to the 

parties before the Court and not extend nationwide. 

ARGUMENT

I. The Rule Fits Comfortably Within HHS’s Authority.

Contrary to Plaintiffs’ view, the Rule is a product of HHS’s longstanding authority to 

ensure that recipients of its federal awards comply with federal law, including the Federal 

Conscience Statutes.

As Defendants explained in their opening brief, the Rule’s enforcement authority section 

reflects longstanding—and unchallenged—law concerning HHS’s authority to monitor and 

enforce compliance with federal awards that it issues. See Defs.’ Consol. Mem. Supp. Defs.’ Mot. 

Dismiss or, in the Alt., Mot. Summ J., Opp. Pls.’ Mots. Prelim. Injs. 23–26 (Defs.’ Mem.), ECF 

No. 148. Pursuant to various housekeeping and other statutes, see 5 U.S.C. § 301, 40 U.S.C. 

§ 121(c), 10 U.S.C. ch. 137, and 51 U.S.C. § 20113, HHS has promulgated grants and contracts 

regulations that correspond to and or supplement the UAR and FAR (known as the HHS UAR and 

HHSAR), which among other things govern the enforcement of conditions in federal awards. 

Under these regulations, recipients of HHS’s federal awards are required to comply “with U.S. 

statutory and public policy requirements,” 45 C.F.R. § 75.300(a), which include the Federal 

Conscience Statutes. HHS may, and in some cases must, audit recipients for compliance with this 

and other conditions. See 45 C.F.R. §§ 75.500–75.520. And if a recipient does not comply with a

federal award’s requirements, HHS may impose additional conditions or take further action, 

including to “[w]holly or partly suspend . . . or terminate the Federal award.” 45 C.F.R. § 75.371. 

Further, under the 2011 Rule, HHS explicitly states that it enforces the Church, Coats-Snowe, and 

Weldon Amendments using these procedures. See 45 C.F.R. § 88.2 (“OCR will coordinate the 
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handling of complaints [based on the Church, Coats-Snowe, and Weldon Amendments] with the 

Departmental funding component(s) from which the entity, to which a complaint has been filed, 

receives funding.”). Plaintiffs do not object to these procedures, see Planned Parenthood Mem. 

Supp. Pls.’ Cross-Mot. Summ. J., Opp’n to Defs.’ Mot. Dismiss or Summ. J., & Reply Supp. Pls.’ 

Mot. Prelim. Inj. (PP Opp’n) 16, ECF No. 184, nor could they. The Federal Conscience Statutes 

instruct HHS to issue federal funds with certain conditions and instruct recipients to comply with 

those conditions. Were HHS unable to invoke longstanding federal award enforcement procedures 

to ensure such compliance, recipients could violate the terms of their awards with impunity. This 

could not have been Congress’s intent when it enacted the Federal Conscience and housekeeping 

statutes.

In addition to this longstanding authority, several statutory provisions explicitly grant HHS 

sufficient regulatory authority here. See 42 U.S.C. §§ 1302, 18023, 18113, 18041, 263a, 1315a. 

And, as discussed in the definitions section infra, the Federal Conscience Statutes implicitly grant 

HHS the authority to administer them.

Despite the clear alignment between the current enforcement regulatory regime and the 

2019 Rule, Plaintiffs imagine contradictions. First, they claim that certain HHS “pronouncements” 

indicate that the Rule is broader than the UAR. See PP Opp’n 12. But, as discussed above, the Rule 

does not supplant the UAR. Contrary to Plaintiffs’ suggestion, it remains the case that the remedies 

listed at 45 C.F.R. § 75.371 may only be pursued “[i]f the HHS awarding agency or pass-through 

entity determines that noncompliance cannot be remedied by imposing additional conditions.” 

Plaintiffs also state, without support, that “UAR remedies focus on ‘the cost of the activity or 

action not in compliance, or the specific ‘Federal award’ involved.” PP Opp’n 14. But the section 

of the HHS UAR that Plaintiffs cite is not so limited. In fact, that section permits HHS to “terminate 
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the Federal award,” to “[i]nitiate suspension or debarment proceedings,” to “[w]ithhold further 

Federal awards for the project or program,” and to “[t]ake other remedies that may be legally 

available.” 45 C.F.R. § 75.371. At any rate, the Rule is clear that “[i]t would be premature and 

contrary to the history of OCR enforcement to deem [anything in the Rule] as a requirement that 

OCR terminate all, or even some, funding of all entities found to have committed a violation.” 84 

Fed. Reg. at 12,223. “OCR only rarely imposes termination of funding as a penalty for . . .

violations” of civil rights laws, and under the Rule, “[w]hat specific remedy is appropriate in the 

case of a particular violation depends on the facts and circumstances.” Id. In sum, the HHS UAR 

and the statutory authority underlying it continue to apply to federal awards that HHS issues, and 

the Rule is consistent with that authority. 

Plaintiffs also contend that enforcement authority cannot be inferred from the Federal 

Conscience Statutes. See PP Opp’n 14–15. Plaintiffs are correct that Congress has explicitly 

delegated enforcement authority in some contexts. See id. at 15. But the existence of explicit 

delegations in other parts of the United States Code has no bearing on HHS’s authority to ensure 

compliance with the Federal Conscience Statutes and this Rule under the enforcement provisions 

of the HHS UAR or HHSAR. Plaintiffs have not shown that statutes on which they rely, which 

were enacted in different sessions of Congress and as different public laws, are subject to inter-

textual comparison as they would like. See Defs.’ Mem. 32–33. As discussed below, in addition

to statutes that explicitly authorize HHS to ensure that its grant recipients comply with the 

conditions found in federal law, the Federal Conscience Statutes implicitly authorize HHS to 

ensure that recipients of the funds that it disburses and administers comply with those statutes; 

otherwise, the statutes would be unenforceable and thus meaningless. 

II. The Challenged Definitions Are Within HHS’s Statutory Authority.

The challenged definitions in the Rule reflect the unambiguous meaning of the terms in the 
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Federal Conscience Statutes. At a minimum, they are reasonable interpretations entitled to 

Chevron deference.

A. The Highly Deferential Standard Described in Chevron Applies. 

Plaintiffs contend that the Rule’s definitions are not entitled to Chevron deference because 

Congress has not delegated authority to HHS to interpret the Federal Conscience Statutes. PP

Opp’n 7. But, as explained in Defendants’ opening brief and below, Congress has delegated such 

authority both explicitly and implicitly. The Court thus should review Plaintiffs’ challenges to the 

Rule’s definitions under the highly deferential framework set forth in Chevron U.S.A. Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  

To begin with, several statutes explicitly authorize HHS to issue the Rule, which merely 

provides public notice of HHS’s process for implementing the requirements of the Federal 

Conscience Statutes and the interpretations of those Statutes that HHS will employ in that process.

A number of statutory provisions provide authority for HHS to issue the Rule, including 42 U.S.C. 

§§ 1302, 18023, 18113, 18041, 263a, and 1315a. See Defs.’ Mem. 25–26; 84 Fed. Reg. at 23,185 

(listing statutes). And other statutes that support HHS’s enforcement of federal awards, 5 U.S.C. 

§ 301; 40 U.S.C. § 121(c) (procurement contracts); 42 U.S.C. § 216 (grants), also explicitly 

delegate such authority. See Defs.’ Mem. 24–25. In one conclusory sentence, Plaintiffs contend 

that the Rule cannot be authorized by the housekeeping statutes because the Rule is too broad. See

PP Opp’n 9. But the breadth of a regulation has no bearing on whether it is authorized by law.

After all, the UAR, FAR, HHS UAR, and HHSAR, which Plaintiffs do not dispute are properly 

promulgated pursuant to the housekeeping and other statutes, provide far broader authority to 

enforce conditions on federal awards than the Rule. The housekeeping statutes are “a grant of 

authority to the agency to regulate its own affairs.” Chrystler Corp. v. Brown, 441 U.S. 281, 309 

(1979). This is precisely what the Rule does; it provides guidance on how HHS defines key terms 
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and the procedures it will use to enforce the condition imposed on its federal awards under the 

Federal Conscience Statutes.

Yet another source of authority is the implicit delegation from the Federal Conscience 

Statutes themselves. “[A]n ‘administrative implementation of a . . . statutory provision qualifies 

for Chevron deference when it appears that Congress delegated authority to the agency generally 

to make rules carrying the force of law, and that the agency interpretation claiming deference was 

promulgated in the exercise of that authority.’” Id. at 105 (quoting Rotimi v. Gonzales, 473 F.3d 

55, 57 (2d Cir. 2007)). Just as Congress may delegate authority to the agency explicitly, 

“[s]ometimes the legislative delegation to an agency on a particular question is implicit.” Chevron,

467 U.S. at 844. Although Plaintiffs focus on whether the Rule is supported by an explicit 

delegation provision (and it is), implicit delegations are also common: “The power of an 

administrative agency to administer a congressionally created and funded program necessarily 

requires the formulation of policy and the making of rules to fill any gap left, implicitly or 

explicitly, by Congress.” Morton v. Ruiz, 415 U.S. 199, 231 (1974). “[I]t can still be apparent from 

the agency’s generally conferred authority and other statutory circumstances that Congress would 

expect the agency to be able to speak with the force of law when it addresses ambiguity in the 

statute or fills a space in the enacted law, even one about which ‘Congress did not actually have 

an intent’ as to a particular result.” United States v. Mead Corp., 533 U.S. 218, 229 (2001) (quoting 

Chevron, 467 U.S. at 845). To determine whether Congress has implicitly delegated authority, 

courts consider “the interstitial nature of the legal question, the related expertise of the Agency, 

the importance of the question to administration of the statute, the complexity of that 

administration, and the careful consideration the Agency has given the question over a long period 

of time.” Barnhart v. Walton, 535 U.S. 212, 222 (2002). All of these factors weigh in HHS’s favor. 
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First, the subject of the Rule is interstitial in nature and necessary to the administration of 

the Federal Conscience Statutes. In general, the Federal Consciences Statutes direct HHS to issue 

federal funds contingent on recipients complying with the Statutes’ conditions. See, e.g., 42 U.S.C. 

§ 300a-7(c) (prohibiting recipients of certain federal funds from discriminating on certain bases). 

But the Statutes do not define the key terms listed in the Rule’s definitions section. And even when 

definitions are provided, they are explicitly non-exhaustive. See, e.g., 42 U.S.C. § 238n(c) 

(defining “health care entity” as including a non-exhaustive list). Furthermore, the Statutes do not 

explicitly detail how HHS is to ensure that recipients comply with the Statutes’ conditions. And 

as previously discussed, the Statutes do not create private rights of action. See Defs.’ Mem. 28. 

Surely Congress did not intend to impose such significant conditions on federal funds without also 

authorizing HHS to employ longstanding procedures to enforce those conditions with respect to 

the funds that HHS disburses and administers and, to the extent a term is ambiguous, to clarify 

such ambiguity. These are quintessentially interstitial questions; they are important for the 

administration of the Statutes, but the Statutes themselves do not answer them. 

In addition, the administration of federal awards connected to the Federal Conscience 

Statutes is complex. “The HHS Office of the Secretary and its 11 Operating Divisions (OpDivs) 

administer more than 300 programs covering a wide spectrum of activities.” HHS, FY 2018 Agency 

Financial Report 7 (Nov. 14, 2018), https://www.hhs.gov/sites/default/files/fy-2018-hhs-agency-

financial-report.pdf. In total, “HHS is responsible for more than a quarter of all federal outlays and 

administers more grant dollars than all other federal agencies combined.” Id. And the Rule, which 

addresses a variety of statutes that apply in different contexts, is estimated to cover 502,899 

entities. See 84 Fed. Reg. at 23,235. 

Last, HHS has significant expertise developed over years of enforcing civil rights laws in 
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the health care context, including the Federal Conscience Statutes. HHS has promulgated 

regulations regarding the Federal Conscience Statutes since 2008. OCR has also investigated 

complaints of discrimination, issued notices of violations, and negotiated settlements with entities 

found to have violated the Federal Conscience Statutes and implementing regulations. Its staff has 

experience overseeing and ensuring the protection of civil rights, including protection from 

discrimination, such as religious discrimination. Based on this experience, HHS determined there 

was a need to provide more concrete and detailed guidance on how the agency intends to enforce 

conscience protections with respect to recipients of its federal funds. 

Plaintiffs offer two additional, unmeritorious arguments against Chevron deference. First, 

they argue that Chevron deference is unavailable to an agency when other agencies also administer 

the same statute. See PP Opp’n 12. However, the Supreme Court has never cabined agency 

deference to statutes that delegate authority to a single agency. In fact, the statute at issue in 

Chevron, the Clean Air Act, delegates authority to the Environmental Protection Agency (EPA) 

and states. See 42 U.S.C. § 7402. The Supreme Court nevertheless afforded deference to the EPA’s 

interpretation of that statute. Chevron, 467 U.S. at 866. The lone, out-of-circuit decision that 

Plaintiffs cite, DLS Precision Fab LLC v. U.S. Immigration & Customs Enforcement, 67 F.3d 1079 

(9th Cir. 2017), does not support Plaintiffs’ position. That court simply observed in a footnote that 

it would not defer to an Office of the Chief Administrative Hearing Officer (OCAHO) opinion that

interpreted a statute that was “generally applicable to all federal agencies.” Id. at 1087 n.1. The 

court did not hold, as Plaintiffs suggest, that courts may not defer to an agency’s interpretation of 

a statute that is administered by multiple federal agencies. Significantly, unlike the OCAHO 

opinion in DLS Precision Fab LLC, which offered a general interpretation of a statute, this Rule 

is expressly limited to funds that HHS administers. See 84 Fed. Reg. at 23,170. HHS does not 
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claim deference outside of this context, such as when another agency disburses funds governed by

the Federal Conscience Statutes.

Plaintiffs also point to several factors that the Supreme Court considered in declining to 

afford deference to an interpretive rule that the Attorney General issued in Gonzales v. Oregon,

546 U.S. 243 (2006). See PP Opp’n 9–10. However, Plaintiffs’ selective reading of Gonzales 

cannot mask the stark differences between the interpretive rule at issue in that case and the Rule 

at issue here. In Gonzales, the Supreme Court declined to afford Chevron deference to the 

interpretive rule for a number of reasons, including that (1) the Attorney General issued the rule 

“without consulting . . . anyone outside his Department,” id. at 253, (2) made medical judgments 

outside of his expertise and rulemaking authority, id. at 258, and (3) failed to follow certain 

procedures that the relevant statute required, id. at 260–63. Here, by contrast, HHS considered 

input from a wide variety of sources in promulgating the Rule, limited the Rule’s applicability to 

health care funds that HHS alone administers in the exercise of its expertise, and followed 

applicable procedural requirements. Thus, to the extent any of the Federal Conscience Statutes’ 

terms are ambiguous, HHS’s interpretations are entitled to Chevron deference.

B. The Rule’s Definitions Are Consistent With the Federal Conscience Statutes 

Plaintiffs raise a number of counterarguments to each definition, which may be dismissed 

in turn. 

1. “Assist in the Performance”

Plaintiffs raise two objections to HHS’s definition of this phrase: that the Church 

Amendments are limited to the “actual performance” of a procedure and that the legislative history 

is contrary to the Rule’s definition. See PP Opp’n 21–23. Neither objection is correct. First, 

Plaintiffs offer no support for the proposition that the Church Amendments are limited to actions 

directly connected to “the actual performance, i.e. execution, of an abortion or sterilization 
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procedure,” PP. Opp’n 22. As Defendants explained in their opening brief, the statute covers both 

performance and assistance in the performance. See Defs.’ Mem. 30–31; see also, e.g., 42 U.S.C. 

§ 300a-7(d) (“No individual shall be required to perform or assist in the performance of any part 

of a health service program or research activity funded in whole or in part under a program 

administered by the Secretary of Health and Human Services if his performance or assistance in 

the performance of such part of such program or activity would be contrary to his religious beliefs 

or moral convictions.” (emphasis added)). Plaintiffs fail to respond to any of Defendants’ points 

regarding the standard dictionary definition of “assist” or how Plaintiffs’ proffered definition fails 

to give meaning to Congress’s decision to protect both performance and assistance in the 

performance, which necessarily covers more than the actual execution of the procedure itself.

Instead, Plaintiffs conjure highly attenuated examples that have no basis in the Rule. See PP Opp’n 

22. However, as HHS has explained, whether an action would constitute assistance in the 

performance of a procedure would depend on whether the action “has a specific, reasonable, and 

articulable connection to furthering a procedure” and “whether aid was provided by [the] action.” 

See 84 Fed. Reg. at 23,263. 

Second, the legislative history that Plaintiffs identify, see PP Opp’n 22–23, is entirely 

consistent with the Rule’s definition. At the outset, Plaintiffs overstate the impetus for the Church 

Amendments. Although the injunction that Plaintiffs cite may have been a motivation for the 

Church Amendments, it was not the sole motivation. In fact, the Church Amendments, which were 

enacted piecemeal in the years following Roe v. Wade, 410 U.S. 113 (1973), were motivated by 

broader “debates over whether judicially recognized rights to abortions, sterilizations, or related 

practices might lead to the requirement that individuals or entities participate in activities to which 

they have religious or moral objections.” 84 Fed. Reg. at 23,171. Furthermore, although 
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Defendants have already explained how Senator Church’s floor statement is consistent with the 

Rule’s definition, Defs.’ Mem. 31–32, Plaintiffs assign undue weight to that statement. The Second 

Circuit has been clear on this point: Where “[t]here are no committee reports accompanying the 

enactment of [a statute,]” courts may “look to statements made by sponsors of the legislation on 

the floor of Congress for an expression of legislative intent.” In re Ionosphere Clubs, Inc., 922 

F.2d 984, 990 (2d Cir. 1990). But here, the House issued a report that accompanied the Church 

Amendments, and it did not incorporate Senator Church’s floor statement. See Defs.’ Mem. 32. 

Accordingly, Senator Church’s statement is entitled to limited weight.

2. “Discriminate or Discrimination”

Plaintiffs’ rhetoric regarding this definition soars far beyond the actual text of the 

definition. As explained in Defendants’ opening brief, the definition simply provides examples of 

what might constitute discrimination “as applicable to, and to the extent permitted by, the 

applicable statute,” see 84 Fed. Reg. at 23,263 (subsections (1) through (3)), as well as exceptions,

see id. (subsections (4) through (6)). The definition does not state, as Plaintiffs suggest, see PP

Opp’n 17–18, that employers must take all steps—even unreasonable ones—to accommodate 

conduct protected by the Federal Conscience Statutes. Nor does it state, as Plaintiffs suggest, that 

employers may only reassign an employee if the employee voluntarily accepts such reassignment. 

On this latter point, Plaintiffs appear to incorrectly infer a prohibition in the Rule from the first 

safe harbor provision: Although Plaintiffs are correct that “voluntary acceptance of an effective 

accommodation of protected conduct, religious beliefs, or moral convictions, will not, by itself, 

constitute discrimination,” 84 Fed. Reg. at 23,191, it does not follow that offering an

accommodation that is not accepted means that discrimination has occurred. Subsection 4 simply 

identifies certain conduct that does not constitute discrimination, but whether the converse 

constitutes discrimination depends on “the context of each underlying statute at issue, any other 
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related provisions of the rule, and the facts and circumstances.” Id. at 23,192; see also PP Opp’n 

19 (agreeing that discrimination “is sensitive to context and circumstance”).

Plaintiffs’ responses to Defendants’ opening brief, PP Opp’n 19–21, are similarly baseless. 

First, the preface to the “discriminate or discrimination” definition that it “includes [certain 

conduct], as applicable to, and to the extent permitted by, the applicable statute” is not circular; it 

reflects HHS’s intent to “ensure[] that the definition is not overly broad.” 84 Fed. Reg. at 23,190. 

This is also why the definition is framed as a non-exhaustive list, rather than a categorical inventory

of what constitutes discrimination. Second, Plaintiffs identify no basis in the Federal Conscience 

Statutes for an undue hardship exception, see PP Opp’n 20–21; it was consistent with these Statutes 

for the Rule not to include such an exception. Contrary to Plaintiff’s view, Jackson v. Birmingham 

Board of Education does not hold otherwise. In that case, the Supreme Court identified specific 

reasons why Title IX contained an implied prohibition on retaliation, which Title VII expressly 

contains. See 544 U.S. 167, 173–77 (2005). Here, by contrast, Plaintiffs have not explained why 

the Federal Conscience Statutes should be read to imply an undue hardship exception where none 

is explicit in the Statutes. Given the absence of any indication that Congress meant to imply such 

an exception, it was not improper for HHS to note that the Statutes, in contrast to Title VII, do not 

contain an undue hardship exception. 

3. “Health Care Entity” 

Plaintiffs’ threadbare arguments regarding HHS’s definition of “health care entity” 

likewise do not pass muster. With respect to the Coats-Snowe Amendments, Plaintiffs claim—

without support—that the statute focuses on “a select group of individuals.” PP Opp’n 26. But as 

Defendants explained in their opening brief, the statute’s definition of “health care entity” contains 

a non-exhaustive list of examples; the statute’s definition “includes” these examples, but is not 

limited to them. See 42 U.S.C. § 238n(c). Plaintiffs do not contest Defendants’ assertion that the 
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dictionary definition of “health care entity” includes “other health care professional[s], including 

a pharmacist; health care personnel; . . . or any other health care provider or health care facility.” 

84 Fed. Reg. at 23,264 (to be codified at 45 C.F.R. § 88.2). Rather, they point to floor statements 

by the bill’s sponsors, which as discussed supra carry limited weight.

At any rate, the statements of Senators Coats and Snowe do not contradict HHS’s 

definition. Senator Coats’ apparent goal of addressing “the question of training for induced 

abortions,” 142 Cong. Rec. 5,158 (1996), does not preclude including pharmacists in the definition 

of “health care entity.” This is especially so here, where the statutory protection extends beyond 

training for induced abortions to any health care entity that “refuses . . . to perform such abortions, 

or to provide referrals for . . . such abortions, as well as refuses to make arrangements for such 

activities.” 42 U.S.C. § 238n(a)(1), (2). And Senator Snowe’s reference to people who are affected 

by the statute similarly does not imply that people she did not mention are excluded from the 

statute’s reach, particularly given that such a limitation is not contained in the statute’s text.

Plaintiffs’ final point that a pharmacist never participates in a program of training in the 

health professions, see PP Opp’n 28, is nonsensical. As health professionals, pharmacists can 

engage in such training. And to the extent that they do not, the training portion of the Coats-Snowe 

Amendment and the Rule does not apply to them. See 84 Fed. Reg. at 12,196 (“Whether a 

particular protection in those three laws applies to a pharmacist or pharmacy in a particular case, 

or whether it applies to any of the examples in these definitions, is a separate question that will be 

determined in the context of the factual and legal issues applicable to the situation.”). 

Plaintiffs’ reading of the Weldon Amendment is similarly inconsistent with the statutory 

text. Once again, Plaintiffs do not respond to Defendants’ basic point that the Rule’s definition is 

consistent with the dictionary definition of “health care entity.” They simply state—again, without 
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support—that Congress created a “narrow list” and that the Rule’s definition is broader than their 

envisioned narrow list. See PP Opp’n 27. Saying a thing does not make it so. Plaintiffs offer no 

reason why the Weldon Amendment preclude a plan sponsor or other entities included in the 

Rule’s definition from its reach. See PP Opp’n 27–28. Plaintiffs’ only substantive response, that 

the appearance of certain terms in other Federal Conscience Statutes precludes their inclusion in 

the Weldon Amendment, id. at 27 n.14, ignores Defendants’ point in their opening brief that 

statutes enacted by different Congresses as different public laws are not subject to the sort of inter-

textual comparison that Plaintiffs advocate. See Defs.’ Mem. 32. 

4. “Referral or Refer For”

Finally, Plaintiffs argue that the Rule’s definition of “referral” or “refer for” is inconsistent 

with the Federal Conscience Statutes because it is contrary to medical ethics, lacks statutory 

support, and contradicts HHS’s position elsewhere. See PP Opp’n 24–25. They are wrong on all 

three points. First, Plaintiffs claim that it would be contrary to “principles of informed consent and 

medical ethics” to permit a nurse or counselor not to answer a question about the legality of 

abortion. See id. at 24. As an initial matter, the meaning of the term “referral or refer for” is a legal

in nature and is not affected by medical ethics. In addition, far from being established ethical 

principles, the principles to which Plaintiffs point are a matter of debate within the medical 

community. See A.R. 538,670 (finding that “57% of physicians agreed that doctors must refer 

patients regardless of whether or not the doctor believes the referral itself is immoral”). And at any 

rate, the Rule “do[es] not prohibit any doctor or health care entity from providing information to 

their patients—or referring for a medical service or treatment—if they feel they have a medical, 

legal, ethical, or other duty to do so.” 84 Fed. Reg. at 23,200. Rather, the Rule protects certain 

individuals from “being coerced by entities receiving Federal funds to violate their moral or 

religious convictions.” Id.
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Second, Plaintiffs point to the dearth of legislative history regarding the meaning of 

“referral” or “refer for.” See PP Opp’n 24. But this does not mean that the Rule’s definition should 

be set aside. First, Defendants have argued that they prevail at Chevron step one based on the 

dictionary definition of the terms, an argument that Plaintiffs do not dispute, see id. at 24–25. In 

the alternative, to the extent there is any ambiguity, this is precisely the sort of interstitial gap-

filling that indicates an implied delegation of rulemaking authority. See Walton, 535 U.S. at 222. 

As such, it is of no moment that Defendants have not pointed to evidence in the statutes or 

legislative histories; this is not a requirement for agencies at Chevron step two. Rather, the Court 

simply asks whether the agency’s definition is “a reasonable interpretation” of the statute. See

Chevron, 467 U.S. at 844. 

Plaintiffs’ final point, that HHS purportedly has conceded to a narrower definition of 

“referral” or “refer for” in litigation challenging a different rule, see PP Opp’n 25, is meritless. The 

Title X brief that Plaintiffs cite contrasts “nondirective pregnancy counseling” with “referrals,” 

and it arose in the context of a particular appropriations rider addressing the Title X program that 

mentions only “nondirective pregnancy counseling.” That brief does not purport to interpret the 

terms “referral” or “refer for” in any statute, let alone the Coats-Snowe and Weldon Amendments 

that are at issue here. HHS accordingly did not take a position in that brief on whether providing 

certain types of counseling might constitute a “referral” or “referring for” within the meaning of 

those Federal Conscience Statutes. There is no conflict between HHS’s positions. 

III. The Rule Is Consistent with Other Provisions of Law 

A. EMTALA

Plaintiffs claim that the Rule somehow “order[s] third parties to violate” the Emergency 

Medical Treatment and Active Labor Act (EMTALA). Planned Parenthood Fed’n of Am., Inc. v. 

Azar, No. 1:19-cv-05433-PAE, Joint Mem. of Law in Supp. of Pls.’ Mot for Prelim. Inj. at 35,
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ECF No. 20; see also id. at 28–34. Not so. As Defendants explained in the preamble to the Rule 

and in their opening brief, HHS believes the Rule can be read harmoniously with EMTALA and 

does not foresee any circumstance in which fulfilling the requirements of EMTALA would violate 

the Federal Conscience Statutes. See 84 Fed. Reg. at 23,183; Defs.’ Mem. 46–47. OCR, moreover, 

“intends to read every law passed by Congress in harmony to the fullest extent possible so that 

there is maximum compliance with the terms of each law.” 84 Fed. Reg. at 23,183. Plaintiffs may 

continue to abide by EMTALA’s requirements without any reasonable fear that doing so would 

run afoul of the Federal Conscience Statutes.  

Rather than accept HHS’s explicit acknowledgement that following EMTALA will not 

give rise to a conflict with the Federal Conscience Statutes, Plaintiffs attempt to create potential 

conflict where none exists. To do so, Plaintiffs again mischaracterize the definition of 

“discriminate” and “discrimination” in the Rule to suggest that Plaintiffs and their health 

departments have no way of assessing when or if a particular health care entity will object to 

providing any particular service. PP Opp’n 30–31. Plaintiffs claim the Rule demands emergency 

departments to “anticipate every possible basis for a religious or moral objection.” PP Opp’n 32 

(citation omitted). Yet, the Rule is explicit that a recipient of federal funds subject to the Rule may 

“require a protected entity to inform it of objections to performing, referring for, participating in, 

or assisting in the performance of specific procedures . . . to the extent that there is a reasonable 

likelihood that the protected entity may be asked in good faith” to perform or assist in the 

performance of that procedure. 84 Fed. Reg. at 23,263. It is simply not the case, therefore, that 

Plaintiffs and their health departments lack the tools to ensure that emergency care is available to 

all patients. HHS explicitly permits covered entities to make non-discriminatory staffing decisions 

and to develop other methods precisely to ensure that patients receive needed care.
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Plaintiffs’ real concern, it seems, is that they may need, in some circumstances—for 

example, if one of their employees is not willing to accept the accommodation Plaintiffs offer—to 

engage in some level of “double staff[ing]” in order to avoid discriminating against an objecting 

employee. PP Opp’n 32, 35. However, the fact that Plaintiffs may incur additional costs in some 

circumstances to comply with conditions on federal funds does not create a conflict with 

EMTALA—particularly given that EMTALA’s obligations are limited to the capabilities of the 

particular hospital at issue, 42 U.S.C. § 1395dd(b); Ensuring that Department of Health and 

Human Services Funds Do Not Support Coercive or Discriminatory Policies or Practices in 

Violation of Federal Law, 73 Fed. Reg. 78,072, 78,087 (Dec. 19, 2008).2

Finally, Plaintiffs also claim that some religiously affiliated hospitals may decide to turn 

away patients in some circumstances that would run afoul of EMTALA. PP Opp’n 33–34. Whether 

or not that is true, Plaintiffs, and their health departments, are, of course, free under the Rule to 

perform whatever lawful services and treat whatever patients they wish. Plaintiffs therefore lack 

standing to challenge the Rule on the basis of what some other covered entity may or may not 

choose to do under the Rule, when Plaintiffs themselves apparently have no intention to restrict 

what services they will perform. And, even if the conduct of third parties not before the Court were 

somehow relevant, as Plaintiffs themselves point out, EMTALA creates a private right of action 

2 In a footnote, Plaintiffs point to the possibility that an emergency medical technician or 
paramedic may object to transporting a person with an ectopic pregnancy for an abortion as a 
situation where EMTALA and the Federal Conscience Statutes may conflict, and Plaintiffs fault 
HHS for allegedly stating that it would “depend on the facts and circumstances” whether failure 
to perform emergency care in that circumstance would violate EMTALA. PP Opp’n 29 n.15. 
Plaintiffs misconstrue the portion of the preamble on which they rely. HHS’s statement was in 
response to comments addressing the definition of “assist in the performance,” and HHS explained 
that it would “depend on the facts and circumstances” whether “driving a patient to a procedure 
should []ever be construed to be assisting in the performance of a procedure,” not whether a 
covered entity could somehow be excused from EMTALA. 84 Fed. Reg. at 23,188. 
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for violations, see PP Opp’n 30 (citing 42 U.S.C. § 1395dd(d)(2)(A)), which will itself ensure that 

hospitals subject to EMTALA meet the statute’s obligations.

B. Medicaid Informed Consent Requirements 

Plaintiffs accuse Defendants of relying on “counsel’s post-hoc rationalizations” to show 

why Medicaid’s informed consent requirements are not implicated by the Rule. See NY Opp’n 11.

But the Court need not rely on the explanation of counsel. The provision of the Medicaid statute 

Plaintiffs cite, 42 U.S.C. § 1396u-2(b)(3)(B), explicitly provides only a rule of construction with 

respect to the narrow requirement in § 1396u-2(b)(3)(A), which prohibits Medicaid managed care 

organizations from restricting communications between patients and covered health care 

professionals. See also 84 Fed. Reg. at 23,210 (describing § 1396u-2(b)(3)(B) as “rule[] of 

construction”). The language in § 1396u-2(b)(3)(B) that Plaintiffs cite regarding state disclosure 

requirements, moreover, consists of a limitation only to the rule of construction in that 

subparagraph. Id. Plaintiffs entire argument, therefore, rests on a narrow limitation within a rule 

of construction to a single provision of the Medicaid statute. Under the terms of the statute, unless 

the state disclosure requirement specifically relates to the specific communications covered by 

§ 1396u-2(b)(3)(A)—which again, Plaintiffs do not allege—then § 1396u-2(b)(3)(B) is of no 

moment and does not create any potential conflict with the Rule.

C. Title X

Plaintiffs also continue to press their argument that the Rule “directly conflicts with Title 

X.” PP Opp’n 35–36. Plaintiffs’ claim fails for multiple reasons. First, Plaintiffs do not identify 

any portion of the Title X statute with which the Rule allegedly conflicts. And, indeed, there is 

nothing in Title X that could plausibly prevent HHS from implementing the Federal Conscience 

Statutes. See Pub. L. No. 91-572, 84 Stat. 1504 (1970). Title X’s statutory language has not 
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materially changed since the 1970s. Section 1001(a) authorizes the Secretary of HHS to make 

grants and enter into contracts with public or private nonprofit entities, 

to assist in the establishment and operation of voluntary family planning projects 
which shall offer a broad range of acceptable and effective family planning methods 
and services (including natural family planning methods, infertility services, and 
services for adolescents).

42 U.S.C. § 300(a). Section 1006(a) states that “[g]rants and contracts made under this subchapter 

shall be made in accordance with such regulations as the Secretary may promulgate.” Id. § 300a-

4(a). Section 1008 requires that “[n]one of the funds appropriated under this subchapter shall be 

used in programs where abortion is a method of family planning.” Id. § 300a-6. Nothing in the 

Title X statute is inconsistent with the Federal Conscience Statutes or the Rule; and, indeed, the 

prohibition on federal funding of programs where abortion is a method of family planning in 

section 1008 complements Congress’s restrictions on funding in the Federal Conscience Statutes.3

Unable to support their argument with anything in the text of Title X, Plaintiffs rely instead 

on a rider in Congress’s annual HHS appropriations act that—in addition to stating that funds 

appropriated to Title X projects “shall not be expended for abortions”—requires that “all 

pregnancy counseling shall be nondirective.” E.g., HHS Appropriations Act 2019, Pub. L. No. 

115-245, Div. B, 132 Stat. 2981, 3070–71 (2018). Plaintiffs fail to explain how the Rule interferes 

with the ability of Title X projects to provide nondirective pregnancy counseling. Neither Title X 

nor the March 2019 Title X Rule, nor the Rule at issue here requires funding recipients to engage 

in pregnancy counseling at all, much less requires funding recipients to provide counseling on any 

3 In their opening briefs, the Planned Parenthood and NFPRHA Plaintiffs suggested that 
the Rule may be inconsistent with the requirement in Title X that family planning services be 
voluntary, and that the Rule “flouts the Congressional purpose of the Title X program.” PP Opp’n 
34–36. Planned Parenthood and NFPRHA appear to have abandoned those arguments in their most 
recent brief. See PP Opp’n 35–36. 
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particular pregnancy outcome. Plaintiffs and their health departments are free to provide 

nondirective pregnancy counseling as they deem appropriate, including on abortion. The fact that 

Plaintiffs or their health departments may, in some circumstances, need to make arrangements to 

prevent discrimination against an employee who objects to providing counseling on abortion does 

not prevent them from offering nondirective pregnancy counseling nor render any pregnancy

counseling they choose to provide “directive.” 

D. Section 1554 of the ACA 

Plaintiffs press on with their extraordinary claim that Section 1554 of the ACA—which 

neither mentions any of the Federal Conscience Statutes nor otherwise provides any indication that 

Congress intended to limit those, in some cases, decades-old restrictions—prevents HHS from 

implementing any regulation that, inter alia, “creates [a] barrier,” “impedes [] access,” or “limits 

the availability of health care treatment,” including by allowing a health care entity with an 

objection to providing, for instance, an abortion, to abstain from doing so. See PP Opp’n 36–40. It 

is worth pausing to consider the incredible breadth of Plaintiffs’ argument: if they were correct, 

Section 1554 would render meaningless (if not completely abrogate) many Federal Conscience 

Statutes that touch on health care, because—by respecting the conscience rights of health care 

entities—those statutes, in Plaintiffs’ view, “impede access” to care. Plaintiffs’ reading of Section 

1554 would also effectively mean that HHS could not put any restrictions on Medicare or Medicaid

funding through regulations, which Congress could not plausibly have intended. 

Fortunately, as Defendants explained in their opening brief, there is no plausible reason to 

accept Plaintiffs’ utterly draconian interpretation of Section 1554. See Defs.’ Mem. 42–46. In 

Section 1303(c)(2) of the ACA, Congress was absolutely clear that nothing in the ACA (including 

Section 1554) “shall be construed to have any effect on Federal laws regarding (i) conscience 

protection; (ii) willingness or refusal to provide abortion; and (iii) discrimination on the basis of 
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willingness or refusal to provide, pay for, cover, or refer for abortion or to provide or participate 

in training to provide abortion.” 42 U.S.C. § 18023(c)(2). That provision is fatal to Plaintiffs’ 

argument that Section 1554 somehow interferes with implementation of the Federal Conscience 

Statutes through the Rule, and Plaintiffs conspicuously fail to even acknowledge Section 

1303(c)(2) in their briefs.

Plaintiffs meekly attempt to suggest that they are not challenging the Federal Conscience 

Statutes themselves, insisting instead that the “Rule dramatically and impermissibly expands the 

scope of the refusal rights beyond those provided in the statutes.” PP Opp’n 40. But nowhere in 

Plaintiffs’ briefs do they explain why any regulations that give effect to the Federal Conscience 

Statutes, including the 2011 regulations, would not also violate Section 1554 under their theory of 

what that provision requires. Plaintiffs claim that the conflict stems from HHS’s “extreme 

interpretations” of those statutes, id., but they provide no limiting principle that would allow 

Section 1554 to exist alongside the Federal Conscience Statutes. Indeed, as Plaintiffs interpret 

Section 1554, any condition on federal funding, or any other action of the Secretary, that has any 

arguable detrimental impact on the availability or quality of patient care is absolutely foreclosed 

by the ACA. That cannot be the law.   

E. Paperwork Reduction Act

Plaintiffs continue to argue that the Rule conflicts with other provisions of law because the 

Office of Management and Budget (OMB) has not yet approved the assurance language required 

by Section 88.4(a) of the Rule, which Plaintiffs claim violates the Paperwork Reduction Act 

(PRA). See NY Opp’n 12. Plaintiffs misunderstand the PRA and what approvals are required. 

The provision of the PRA on which Plaintiffs rely states that an “agency shall not conduct 

or sponsor the collection of information unless in advance of the adoption or revision of the 

collection of information . . . the Director [of OMB] has approved the proposed collection of 
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information or approval has been inferred, under the provisions of this section.” 44 U.S.C. § 3507. 

Nothing on the face of the statute required HHS to obtain OMB approval before issuing the Rule 

on May 21, 2019; nor do Plaintiffs point to any authority for that proposition, see NY Opp’n 12.  

As Defendants have explained, HHS fully expects that OMB will approve the assurance

requirement prior to the Rule’s revised effective date of November 22, 2019. See Defs.’ Mem. 51. 

This Court should reject Plaintiffs’ extraordinary request to strike down the Rule in its entirety 

because HHS has not yet obtained approval of the assurance requirement, even though that 

requirement has not yet gone into effect. If, hypothetically, HHS did not obtain approval before 

the effective date, Plaintiffs could challenge the requirements in Section 88.4(a), and only those 

requirements, on that basis. And they could only do so if the agency imposed a penalty for failure 

to comply with an unapproved collection of information. See 44 U.S.C. § 3512(b); 5 C.F.R. 

§ 1320.6(b), (d). But no OMB approval is currently required because no information is currently 

being collected pursuant to Section 88.4(a). 

Plaintiffs also suggest that HHS’s approval request submitted to OMB is somehow 

deficient because it did not seek OMB approval of the certification of compliance required by 

Section 88.4(b) See NY Opp’n 12. Plaintiffs, however, selectively cite HHS’s approval request to 

create the misimpression of a deficiency. As HHS explained in that request, it did not seek OMB 

approval of the specific language in the certification because OMB had already approved the 

language HHS will be using to operationalize the certification. See Information Collection Request, 

Request for OMB Review and Approval, at 5 (June 19, 2019), https://www.reginfo.gov/public/do/

DownloadDocument?objectID=92774800.  

Because HHS will have the necessary OMB approval by the time those approvals are 

required by the PRA, there is no basis to strike down the Rule for failure to comply with the PRA. 

But even if Plaintiffs were correct, and HHS were to impose a penalty for an entity’s failure to 
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comply with an unapproved collection of information, the PRA provides that entity with an 

affirmative defense. See 44 U.S.C. § 3512(b); 5 C.F.R. § 1320.6(b). There is no reason why HHS’s

alleged failure (if there was one) to obtain OMB approval would require vacatur of the Rule. 

IV. The Rule is the Product of Reasoned Decisionmaking.

As Defendants explained in their opening brief, the Rule is neither arbitrary nor capricious 

under 5 U.S.C. § 706(1) because HHS provided “a rational connection between the facts found 

and the choice made.” Motor Vehicle Mfrs. Ass’n, of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (citation omitted); see also Defs.’ Mem. 51–60. The New York Plaintiffs’

arguments to the contrary are meritless. HHS supported each challenged aspect of the Rule with 

sound and detailed reasoning, and Plaintiffs’ attempt to couch its policy disagreements as an APA 

challenge must fail. Pub. Citizen, Inc. v. Nat’l Highway Traffic Safety Admin., 374 F.3d 1251, 1263 

(D.C. Cir. 2004) (rejecting an “arbitrary-and-capricious challenge [that] boils down to a policy 

disagreement”). 

A. HHS Adequately Explained Its Reasons for the Rule.

First, HHS offered a reasoned explanation for changing course from the 2011 Rule. The 

New York Plaintiffs claim that “[t]he Department’s reliance on the same evidence more than eight 

years later to reach precisely the opposite conclusions—with no explanation of why” the agency’s 

2011 conclusions were incorrect—“is arbitrary and capricious.” NY Opp’n 21 (citing Organized 

Vill. of Kake v. U.S. Dept. of Agric., 795 F.3d 956, 968 (9th Cir. 2015) (en banc)). But the Secretary 

is “entitled . . . to give more weight” to certain concerns that were raised in previous rulemakings,

“even on precisely the same record.” Organized Vill. of Kake, 795 F.3d at 968. Here, the agency 

proposed a new rule because “[a]fter reviewing the previous rulemakings, comments from the 

public, and OCR’s enforcement activities,” it concluded that the 2011 Rule “created confusion 

over what is and is not required under Federal health care conscience laws and narrowed OCR’s 
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enforcement authority.” 83 Fed. Reg. at 3,887. Moreover, in promulgating the Rule challenged 

here, the agency did not merely rely on the same record used in the past. In addition to a survey 

conducted in 2009 and comments received in the 2008 and 2011 rulemakings, the agency factored 

in (1) recent, documented instances of alleged and demonstrated conscience discrimination, such 

as litigation regarding new, potentially discriminatory laws passed by various States, (2) 

complaints that OCR has received in recent years, and (3) comments received during the 2018–19

rulemaking.4 See 84 Fed. Reg. 23175–79; see also Protecting Statutory Conscience Rights in 

Health Care; Delegations of Authority, 83 Fed. Reg. 3,880, 3,887–891 (2018).  

Plaintiffs separately assail HHS’s reliance on recent complaints that OCR received to argue 

that the agency failed to acknowledge record evidence directly contradicting its assertions. NY 

Opp’n 13–20. But again, HHS considered the complaints received in conjunction with all of the 

factors discussed above and merely noted that the complaints alleged violations of the Federal 

Conscience Statutes. See 84 Fed. Reg. at 23,245. The presence or absence of complaints does not,

4 See, e.g., Administrative Record (AR) 135,736–746, Ex. 4 (comment from a “diverse 
group of faith-based ministries” stating that “[f]or the wellbeing of patients and the integrity of the 
[health care] profession, . . . healthcare professionals must be free to practice medicine in 
accordance with their professional judgment and ethical beliefs” and noting “examples of 
violations against conscience rights in healthcare, indicating that the threat to conscience rights is 
rising”); AR 134,132–136, Ex. 3 (comment from Ascension, a faith-based healthcare organization,
applauding HHS “for taking steps to protect the religious freedoms of all Americans, especially 
when it comes to healthcare workers and organizations that are called by their faith to serve all 
persons, especially those who are poor and vulnerable”); AR 139,527–529, Ex. 5 (comment from 
Catholic Health Association noting that “[t]he lack of implementing regulations and of clarity 
concerning enforcement mechanisms for [the Federal Conscience Statues] has stymied their 
effectiveness”); AR 133,746–758, Ex. 2 (comment from Alliance Defense Fund supporting the 
proposed Rule because it seeks “to not only raise awareness of conscience rights but to put . . . 
teeth into federal protections for those rights”); AR 28,049–053, Ex. 1 (comment from various 
religious organizations stating that the proposed Rule would “help guarantee that health care 
institutions and professionals are not pushed into [a] Hobson’s choice”). 
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by itself, paint a full picture of whether individuals and entities understand their rights and 

obligations under the Federal Conscience Statutes; as HHS indicated elsewhere, the agency is

concerned that “segments of the public have been dissuaded from complaining about religious 

discrimination in the health care setting to OCR as the result, at least in part, of [the agency’s 

previous,] unduly narrow interpretations of the Weldon Amendment.” 84 Fed. Reg. at 23,179.  

And while Defendants already acknowledged that many of the complaints that OCR 

received related to matters that are outside the scope of the Federal Conscience Statutes, a sizeable 

number of complaints did implicate the relevant Statutes and underscore a need to both clarify the 

scope of, and more robustly safeguard, the conscience rights protected by the Statutes.5 While the 

complaints in the record are not the sole reason for the Secretary’s decision to promulgate the Rule, 

they represent one factor the Secretary considered in determining that “there is a significant need 

5 Defendants cited some of those complaints in their opening brief as examples, see Defs.’ 
Mem. 53, and include others here, see, e.g., AR 542,017–26, Ex. 6 (complaint that California’s
health insurance abortion coverage mandate violates the Weldon Amendment); AR 542,151, Ex. 
7 (nursing student alleges discrimination due to request for an exemption from assisting in 
abortions); AR 542,229–60, Ex. 13 (complaint against Illinois statute mandating healthcare 
providers exercising conscience rights to engage in compelled speech and referrals); AR 542,285,
Ex. 8 (complaint against State of Hawaii’s statutory mandate that religious-based alternative 
pregnancy centers must advertise for state-funded abortions); AR 542,316–24, Ex. 9 (complaint 
against Pennsylvania’s involvement in contraception mandate litigation); AR 545,932, Ex. 12
(nurse alleges that university hospital refused to hire her for full-time faculty position because of 
her views regarding abortion); AR 542,337, Ex. 10 (pediatric nurse complains that hospital 
informed her that she could no longer work in the health department clinics if she was unwilling 
to participate in the provision of abortion-related services) AR 544,612–23, Ex. 11 (complaint 
against the University of Vermont Medical Center for deceptively coercing nurse to participate in 
elective abortion); AR 544,945–52, Ex. 14 (complaint by pharmacist who objects to filling birth 
control prescriptions).  
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to amend the 2011 Rule to ensure knowledge of, compliance with, and enforcement of” the Federal 

Conscience Statutes. 84 Fed. Reg. at 23,175.6

B. HHS Reasonably Formulated the Rule’s Definitions.

The New York Plaintiffs next claim that HHS’s modifications of its proposed definitions 

in response to the comments received “utterly failed to address the concerns raised.” NY Opp’n 

25. The record flatly contradicts this claim.

The agency responded to the major categories of comments regarding each challenged 

definition, and explained why it agreed or disagreed with each set of comments. 84 Fed. Reg. at 

23,186–204. Defendants have already explained that, in response to comments raising various 

policy concerns and requesting that the definition of “assist in the performance” be taken out of 

the Rule, narrowed, or clarified, the agency provided detailed reasoning or made changes to the

definition in the final rule, Defs.’ Mem. 55; see also 84 Fed. Reg. at 23,186–89. HHS responded 

in similarly robust terms to comments submitted regarding the other challenged definitions. See

84 Fed. Reg. at 23,189–93 (responding to comments about the proposed definition of 

“discriminate” or “discrimination” by explaining why the commenters’ concerns did not fall within 

6 The New York Plaintiffs claim that two of the three complaints that Defendants 
highlighted in their opening brief could not “plausibly form a basis for concluding that [HHS] 
needed greater enforcement authority.” NY Opp’n 18. But the complaints indicate both general 
and specific concerns about the conscience rights of individuals in the health care field: the 2018 
letter from the American Association of Pro-Life Obstetricians and Gynecologists highlights the 
“continuing chilling effects on [the] conscientious performance of ob-gyn services” by pro-life 
obstetricians, Defs.’ Mem. Ex. 1 at 11, ECF No. 147-1. And the 2018 complaint by a Washington 
State Department of Corrections employee alleging discrimination based on the employee’s 
objection to providing hormone therapy to incarcerated transgendered persons could relate to the 
Federal Conscience Statutes that protect conscience objections to sterilization or the Church 
Amendments that more broadly protect conscience rights, if applicable. See id. at 44. These 
complaints, and others, support HHS’s conclusion that the public needs more information about 
what is and is not protected under the Federal Conscience Statutes and that OCR needs more tools 
to better ensure compliance with the Statutes’ conditions on HHS’s funding. 
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the scope of the applicable Federal Conscience Statutes or by modifying the definition, for 

example, by clarifying that “employers may require a protected employee to inform them” of 

protected conscience objections “to the extent there is a reasonable likelihood that the protected 

entity or individual may be asked in good faith” to undertake an objected-to activity, “and that the 

employer may use alternate staff or methods to provide or further any objected-to conduct, subject 

to certain limitations designed to protect the objecting person.”); 84 Fed. Reg. at 23,194–97

(explaining why the agency disagreed with comments to either broaden or narrow the proposed 

definition of “health care entity,” answering questions about HHS’s statutory authority to craft the 

definition under the Weldon and Coats-Snowe Amendments, and accepting a recommendation to 

include pharmacies and pharmacists in the definition); 84 Fed. Reg. at 23,199–202 (agreeing with 

comments that the proposed definition of “referral or refer for” is appropriate, explaining why 

HHS disagreed with comments stating that the definition exceeds the scope of the Weldon and 

Coats-Snowe Amendments, discussing the definition’s impact on California’s Reproductive 

FACT Act and the federal DeConcini Amendment, and narrowing the definition to apply to an 

objected-to activity that is a “reasonably foreseeable outcome” of the referral, rather than merely 

a “possible outcome” in response to commenters’ concerns over the definition’s potential scope). 

Plaintiffs argue that HHS failed to respond to two sets of comments regarding the definition 

of “discriminate” or “discrimination.” See NY Opp’n 26–27 (claiming that the agency “nowhere” 

addressed concerns about employees providing advance notice of a conscience objection or the 

“double bind” of its definitions upon health providers). However, HHS did modify the definition 

of “discriminate” or “discrimination” “to clarify that . . . employers may require a protected 

employee to inform them of objections to referring for, participating, or assisting in the 

performance of” specific activities “to the extent there is a reasonable likelihood that the protected 
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entity or individual may be asked in good faith to refer for, participate in, or assist in the 

performance of such conduct, and that the employer may use alternate staff or methods to provide 

or further any objected-to conduct, subject to certain limitations designed to protect the objecting 

person.” 84 Fed. Reg. at 23,191. This modification would appear to assuage Plaintiffs’ concerns 

about being able to receive advance notice of protected employees’ conscience objections. To the 

extent Plaintiffs complain that the Rule does not categorically require all protected employees to 

provide advance notice of any conscience objections in all situations, they fail to identify any 

applicable law that requires a protected employee to voice all objections in advance (including 

situations in which the employee does not know in advance that she will be asked to perform a 

particular function). Indeed, none of the Federal Conscience Statutes contain any such advance 

notice requirements and, thus, the agency is not required to include them. See, e.g., 42 U.S.C. 

§ 300a-7 (Church Amendments); 42 U.S.C. § 238n(a) (Coats-Snowe Amendment); Pub. L. No.

115-245, 132 Stat. 2981, 3118 (most recent iteration of the Weldon Amendment); 42 U.S.C. 

§§ 18081, 18023(b)(1)(A). (b)(4), 18113, 14406(1) (certain conscience protection provisions in 

the Patient Protection and Affordable Care Act). 

As for the “double bind” comments that Plaintiffs reference, the commenters in question 

stated concerns about the Rule’s impact on “emergency departments, ambulance corps . . . .and 

other urgent care settings.” AR 140,486; see also NY Opp’n 24. But HHS explained that it

“generally agrees . . . that the requirement under EMTALA that certain hospitals treat and stabilize 

patients who present in an emergency does not conflict with Federal conscience and 

antidiscrimination laws,” 84 Fed. Reg. at 23,183. Moreover, the agency made clear that the 

emergency transportation of individuals who may hypothetically seek an objected-to service or 

procedure or the “emergency transportation of persons experiencing unforeseen complications 

Case 1:19-cv-04676-PAE   Document 224   Filed 09/19/19   Page 40 of 62

JA 2431



after, for example, an abortion procedure,” would not generally implicate the definition of ‘assist 

in the performance of’ an abortion, because “the complications in need of treatment would be . . . 

unforeseen and unintended.” 84 Fed. Reg. at 23,187.7

HHS therefore adequately responded to comments and reasonably supported the 

definitions in the Final Rule. Plaintiffs may “disagree with [the agency’s] policy balance, but it 

does not reflect a failure to consider relevant factors.” Owner-Operator Indep. Drivers Ass'n, Inc. 

v. Fed. Motor Carrier Safety Admin., 494 F.3d 188, 210–11 (D.C. Cir. 2007).  

7 The New York Plaintiffs mention two additional sets of comments and apparently suggest 
that HHS did not consider them, either. See NY Opp’n 25 (discussing comments (1) concerning 
burdens of a purportedly expanded “universe of potential objectors beyond clinicians to other 
workers” and (2) evincing confusion about how the Rule’s definitions would impact collective 
bargaining agreements). 

As to the first set of comments, HHS considered their substance in at least three places. 84 
Fed. Reg. 23,186–87 (responding to comments that the proposed definition of “assist in the 
performance” was too broad because it potentially permitted objections by persons “preparing a 
room for an abortion or scheduling an abortion,” by (1) noting that “the proffered examples are 
properly considered as within the scope” of the Federal Consciences Statutes since such activities 
“are necessary parts of the process of providing an abortion,” and (2) tightening the definition to 
“preclude vague or attenuated allegations” of assisting in a procedure or health service program, 
etc.); id. 23,187–88 (acknowledging comments that the proposed definition was too broad because 
it “extends beyond health care professionals and includes other members of the workforce,” and 
deleting the reference to workforce members); id. 23,288–363 (examining the Rule’s impact on 
physicians, hospitals, and other health care institutions, and concluding that despite some added 
burdens on affected entities, the Rule “creates net benefits” and “is tailored to impose the least 
burden on society”). 

As to the second set of comments, New York fails to explain why two cursory references 
to the Rule’s potential impact on labor agreements, which were not submitted by any plaintiff and 
which failed to contain any meaningful analysis or data for the agency to evaluate, crosses the 
“threshold requirement of materiality before any lack of agency response or consideration becomes 
of concern.” Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973)
(superseded by statute on other grounds); see also Vermont Yankee Nuclear Power Corp. v. Nat. 
Res. Def. Council, Inc., 435 U.S. 519, 553–54 (1978); accord Thompson v. Clark, 741 F.2d 401, 
409 (D.C. Cir. 1984). Besides, it appears self-evident that a provision in a labor agreement that 
conflicts with federal law should not be enforced. 
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C. HHS Considered All Important Aspects of the Problem. 

Finally, the New York Plaintiffs complain that HHS failed to consider the Rule’s purported 

impact on a host of matters such as the public health, other statutory frameworks, and “basic 

medical ethics.” NY Opp’n 26–38. These arguments all fail.

Public Health and Specific Patient Populations. First, Plaintiffs continue to claim that the 

agency failed to consider the Rule’s impact on “reducing access to care for large numbers of people 

. . . who already face barriers to access.” NY Opp’n 26. But as Defendants already explained in 

their opening brief, HHS did consider this issue and reasonably concluded that the Rule would not 

harm access to care, in part because implementation and enforcement of the Federal Conscience 

Statutes “would help alleviate the country’s shortage of health care providers,” 84 Fed. Reg. at 

23,180, as the statutes make it easier for health care professionals to perform their jobs while 

staying true to their religious or moral beliefs, and in part because the agency was unaware of any 

data or persuasive reasoning, presented by commenter or otherwise, demonstrating that the Rule 

could negatively impact access to care. See id. at 23,180–82. As noted in the Rule, “[a]ccess to 

care is a critical concern” of HHS, 84 Fed. Reg. at 23,180, and HHS examined the commenters’ 

concerns closely. The agency probed commenters’ illogical assumption that “there are health care 

providers in underserved communities who are protected by these laws but are offering services 

to which they object anyway, id. at 23,181, and explained why it believed that the Rule would 

improve access to care by (1) encouraging individuals who had previously “anticipated they would 

be pressured to violate their consciences” to enter the health care field, id.; (2) preventing some 

health care entities from leaving the field in light of data indicating that some entities currently felt 

pressure to do so, id.; and (3) allowing an increase in the provision of health care by religious 

institutions, id. Plaintiffs’ policy disagreement over the agency’s conclusion does not warrant 

invalidation of the Rule. See Owner-Operator Indep. Drivers Ass’n, 494 F.3d at 210–11.  
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Nor was it arbitrary or capricious for HHS to reach this conclusion in the absence of 

empirical data (one way or the other) on the Rule’s potential impact on access to care. “[P]redictive 

calculations are a murky science in the best of circumstances, and the [agency] naturally has no 

access to infallible data.” Cablevision Sys. Corp. v. F.C.C., 597 F.3d 1306, 1314 (D.C. Cir. 2010). 

Here, HHS considered studies that “specifically found that there is insufficient evidence to 

conclude that conscience protections have negative effects on access to care,” and Plaintiffs offer 

no contrary studies, in the record or elsewhere. 84 Fed. Reg. 23,810. New York does not explain 

why the agency would be required to perform an unworkable study in these circumstances on the 

specific effects of the Rule before it went into effect. See BellSouth Corp. v. FCC, 162 F.3d 1215, 

1221 (D.C. Cir. 1999). 

Title VII. Plaintiffs also claim that HHS “failed adequately to explain its departure from 

Title VII’s framework.” NY Opp’n 34–36. Plaintiffs’ complaint, however, is nothing more than a 

policy disagreement with the path HHS took in promulgating the Rule. As is evident from the 

preamble to the Rule, HHS clearly explained why it did not adopt the Title VII framework to 

implement the Federal Conscience Statutes. See 84 Fed. Reg. at 23,190–91. For one, Title VII 

contains distinct protections from the Federal Conscience Statutes, and therefore HHS was not 

required to incorporate the same standards from that separate statute. HHS explained that 

Congress’s decision to  

take a different approach in Title VII as compared to [the Federal Conscience Statutes] is 
consistent with the fact that Title VII’s comprehensive regulation of American employers 
applies in far more contexts, and is more vast, variable, and potentially burdensome (and, 
therefore, warranting of greater exceptions) than the more targeted conscience statutes that 
are the subject of this rule, which are health care specific, and often procedure specific, and 
which are specific to the exercise of Congress’s Spending Clause authority. 

Id. at 23,191. HHS did, however, consider the reasonable-accommodation standard set forth under 

Title VII and adopted components of that standard when modifying the definition of 
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“discrimination” in response to comments on the proposed Rule. See id. Thus, it can hardly be said 

that HHS failed to adequately consider or explain its choices vis-a-vis Title VII. Plaintiffs would 

simply prefer that HHS had made a different choice.

Costs and Benefits. Plaintiffs next charge HHS with conducting a cost-benefit analysis “so 

flawed that it cannot be viewed as anything other than an effort to put a thumb on the scale.” NY 

Opp’n 36 (citation omitted). New York’s sweeping rhetoric attempts to obscure the only specific 

concern it articulates with respect to the agency’s painstaking analysis: that the agency purportedly 

“underestimate[ed] the number of covered persons and entities” subject to the Rule. NY Opp’n 37. 

But as the agency explained, “[t]here is substantial overlap between persons and entities current[l]y 

obligated to comply with 45 CFR part 88, as based on the 2011 Rule, and persons and entities 

subject to at least one of the additional Federal laws that this final rule enforces.” 84 Fed. Reg. 

23,231. “This overlap occurs because such persons and entities largely were, and continue to be, 

subject to 45 CFR part 88 by virtue of the Church Amendments, but also the Weldon Amendment 

and the Coats- Snowe Amendment.” Id. The agency used a rigorous methodology to arrive at an 

estimate of the number of affected individuals and entities and concluded that the Rule would 

newly cover approximately 65 to 130 entities to whom HHS awarded funds appropriated to the 

U.S. Department of State and the United States Agency for International Development, id. 23,235, 

but which HHS administers, see id. at 23,210–11; see also 83 Fed. Reg. 3,906 (estimating the 

persons and entities that would be newly covered by 45 C.F.R. part 88). Plaintiffs claim that “the 

Final Rule’s definition of ‘health care entity’ both expands and was intended to expand the number 

of regulated persons and entities considerably,” NY Opp’n 37, but that is incorrect. The Rule’s 

definition of “health care entity” does no more than “conform the definition to the varying texts of 
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the specific Federal conscience and antidiscrimination laws that use the term.” 84 Fed. Reg. at 

23,195.

Medical Ethics. Finally, Plaintiffs’ assertion that the Rule is unlawful because its 

definitions “violate[] principles of medical ethics,” NY Opp’n 32, is unsupported by law or logic. 

The Rule, and the Federal Conscience Statutes that undergird them, do not require any medical 

professional to act unethically. Plaintiffs highlight comments raising the following concerns: (1) 

while “[c]urrent codes and professional standards allow individuals to refuse to provide services 

to which they object . . . such objections are not unlimited,” (2) “[p]hysicians have a duty to provide 

medically indicated care in an emergency,” and (3) physicians and other health care professionals 

have a duty to inform patients about all relevant options for treatment.” NY Opp’n 31. But 

Plaintiffs fail to articulate how the Rule unlawfully fails to account for these concerns.  

First, the Rule does not force any individual to refuse to provide medical care in any given 

circumstance and thus does not run afoul of the medical industries’ suggested limitations on an

individual’s right to object to performing certain services and procedures. See NY Opp’n 31. While 

Plaintiffs may prefer that HHS codify all internal standards developed within the medical industry, 

“this final rule provides for the enforcement of protections established by the people’s 

representatives in Congress; the Department has no authority to override Congress’s balancing of 

the protections.” 84 Fed. Reg. at 23,182. Second, as for physicians’ duties to provide medically 

indicated care in an emergency, the Rule does not infringe on that duty and, indeed, recognizes 

that emergency treatment and stabilization of patients “who present in an emergency does not 

conflict with Federal conscience and antidiscrimination laws,” 84 Fed. Reg. at 23,283. Plaintiffs 

do not identify a situation in which the Rule compels a physician to violate his or her ethical duties 

to provide medically required care in an emergency situation, and even if they could identify such 
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a far-fetched scenario, the Rule should not be found facially invalid on that basis. See Ass’n of 

Proprietary Colls. v. Duncan, 107 F. Supp. 3d 332, 367–68 (S.D.N.Y. 2015). Third, HHS 

explained that it “disagrees that the rule would violate principles of informed consent” because it 

“does not believe that enforcement of conscience protections, many of which have been in place 

for nearly fifty years, violates or undermines the principles of informed consent. The Rule will not 

change the obligation that, absent exigent circumstances, doctors secure informed consent from 

patients before engaging in a medical procedure.” 84 Fed. Reg. at 23,189.

V. Plaintiffs’ Spending Clause and Establishment Clause Claims Are Not Ripe

Plaintiffs’ remaining constitutional claims—concerning the Spending Clause and 

Establishment Clause—are not ripe. The ripeness analysis turns on whether the Court would 

benefit from awaiting a concrete enforcement action applying the Rule before assessing the merits 

of Plaintiffs’ constititonal claims and whether there would be any harm to Plaintiffs in the interim. 

For the Spending Clause, this analysis turns on when a concrete enforcement proceeding would 

arise that would potentially cause Plaintiffs to lose funding. For the Establishment Clause, ripeness

turns on whether whether the agency’s definition of “discrimination” would affect hiring and 

staffing. There is no basis for the Court to adjudicate Plaintiffs’ premature claims in either instance.

In support of their Spending Clause claims, the New York Plaintiffs continue to resort to 

impassioned statements that they face “immediate” potential harm from loss of their federal funds.

But Plaintiffs cannot dispute that they have not been the subject of any enforcement action, or that 

multiple steps would have to occur before any such loss of federal funds could come to pass. And 

of course if Plaintiffs did violate the Rule, and the agency’s informal resolution attempts failed, 

and the agency took enforcement action against Plaintiffs, and all other applicable procedures were 

exhausted, Plaintiffs offer no reason why they could not seek judicial relief then. It is certainly 

unfounded for Plaintiffs to state that they would lose money “on the day [the Rule] takes effect.” 
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NY Opp’n 5. And the stark differences between Plaintiffs’ hyperbolic concerns about losing 

billions of dollars in funding and the Rule’s provision for informal enforcement proceedings and 

other review procedures demonstrate the value of withholding judicial review until a concrete 

factual circumstance arises. Plaintiffs’ citation to dicta from Lujan’s discussion of the propriety of 

“programmatic” challenges to agency action under the APA, which does not substantively address 

the ripeness factors, is not persuasive. NY Opp’n 4 (quoting Lujan v. Nat’l Wildlife Fed’n, 497 

U.S. 871, 891 (1990)). 

Similar ripeness considerations about the lack of specific enforcement action have led at 

least two courts to decline to decide challenges to the underlying Federal Conscience Statutes on 

grounds that are equally applicable here. See NFPRHA v. Gonzales, 468 F.3d 826, 827 (D.C. Cir. 

2006); California v. United States, No. C 05-00328 JSW, 2008 WL 744840, at *3 (N.D. Cal. Mar.

18, 2008). Plaintiffs’ attempt to distinguish these cases in a footnote falls flat. Plaintiffs dismiss 

NFPHRA because it is about “constitutional standing,” NY Opp’n 5 n.1, but “[s]tanding and 

ripeness are closely related doctrines that overlap ‘most notably in the shared requirement that the 

plaintiff’s injury be imminent rather than conjectural or hypothetical.’” New York Civil Liberties 

Union v. Grandeau, 528 F.3d 122, 130 (2d Cir. 2008) (quoting Brooklyn Legal Servs. Corp. v. 

Legal Servs. Corp., 462 F.3d 219, 225 (2d Cir. 2006)); see also Bronx Household of Faith v. Bd. 

of Educ., 492 F.3d 89, 111 (2d Cir. 2007) (Leval, J., concurring) (noting the overlap in ripeness 

and standing doctrines and focusing discussion “on those decisions which concern the ripeness of 

the dispute, regardless of whether they speak in terms of ‘ripeness’ or of ‘standing’”). And 

Plaintiffs’ attempt to analogize to language in California regarding the possible implications of 

the agency’s refusal to answer a specific question about the law’s applicability in a particular 
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circumstance fails, as Plaintiffs have not identified any specific question HHS has refused to 

answer (as opposed to Plaintiffs’ general belief that the Rule is unclear).

Plaintiffs reiterate their assertion that “billions of dollars,” NY Opp’n 5, could 

hypothetically be affected by the Rule. But Plaintiffs have known about the potential volume of 

money affected by, for example, the Weldon Amendment since they first began accepting 

applicable funds. The key question is the immediacy of any risk to those funds. The New York 

Plaintiffs concede, as they must, that no action has yet been taken against them. They offer no 

reason why, if such an enormous (and unprecedented) penalty were imposed, they could not seek 

judicial relief at that time, when the Court would have a defined factual circumstance in which to 

judge the legality of the Rule. Resolving Plaintiffs’ Spending Clause claim now would only 

entangle the Court in an abstract disagreement that may never arise. Plaintiffs similarly draw no 

support from City of New York v. U.S. Dep’t of Commerce, 739 F. Supp. 761, 765 (E.D.N.Y. 1990), 

NY Opp’n 5, which states that ripeness involves “inquiry into whether the issue is purely a legal 

one, or whether a court could better resolve the issue in a more concrete setting, i.e., the context 

of a specific attempt to apply the agency decision.” City of New York, 739 F. Supp. at 765. Here, 

of course, a more concrete setting would be highly helpful in cutting through Plaintiffs’ untethered 

hypotheticals about the scope and context of enforcement action.

Turning to the Establishment Clause, Plaintiffs now appear to limit their claim to only 

whether the Rule’s definition of “discrimination” violates the Establishment Clause. NY Opp’n 6; 

PP Opp’n 19, 44. But again, this claim too would benefit from further factual development.

Plaintiffs do not assert that the definition of “discrimination” would violate the Establishment 

Clause in all of its applications. For example, the Planned Parenthood and NFPHRA Plaintiffs 

would presumably agree with the agency that firing an employee for exercising his or her 

Case 1:19-cv-04676-PAE   Document 224   Filed 09/19/19   Page 48 of 62

JA 2439



conscience rights protected by the Federal Conscience Statutes would be “discrimination.” 

Plaintiffs’ claim instead rests on the theory that the definition of “discrimination” violates the 

Establishment Clause in particular applications, like the prohibition against asking job applicants 

about their conscience objections during the hiring process. PP Opp’n 45. In assessing this claim, 

the Court would undoubtedly benefit from having a concrete application of the Rule in front of it. 

Further, this case is far different than the case Plaintiffs cite, Sharkey v. Quarantillo, 541 

F. 3d 75 (2d Cir. 2008), NY Opp’n 6; PP Opp’n 47, in which a dispute over the plaintiff’s

entitlement to legal status was found ripe when plaintiff alleged that one official had granted her 

status but another had crossed it out on her paperwork. Here, enforcement would have to occur 

before the case reached a similarly developed stage. Plaintiffs’ citation of the lower ripeness 

standard in National Organization for Marriage, Inc. v. Walsh, 714 F.3d 682, 689 (2d Cir. 2013), 

NY Opp’n 6; PP Opp’n 48 n.35, is also inapposite. That case dealt with allegations that the 

plaintiffs’ ability to speak had been chilled. While courts have referred to the possibility that 

religious exercise might be “chilled” by excessive state interference in religious matters, see, e.g.,

Ehrens v. Lutheran Church-Missouri Synod, 269 F. Supp. 2d 328, 333 (S.D.N.Y. 2003), aff’d sub 

nom. Ehrens v. Lutheran Church, 385 F.3d 232 (2d Cir. 2004), Plaintiffs cite no authority for the 

reverse proposition that a right to not have the government violate the Establishment Clause could 

be “chilled.”

VI. The Rule Does Not Violate the Spending Clause.

In their Spending Clause arguments, NY Opp’n 39–47, the New York Plaintiffs re-affirm 

that they do not object to the Federal Conscience Statutes, and double-down on their insistence 

that the Rule is an unconstitutional departure from the Statutes. But Plaintiffs’ assertion that there 

is a purportedly unconstitutional difference between the two falls flat.
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The Rule, like the Federal Conscience Statutes, is unambiguous, and Plaintiffs had ample 

notice of the conditions attached to federal funds. As Defendants have previously explained, Defs.’ 

Mem. 62–63, the standard for conditions on federal funds is not perfect clarity or perfect notice.

When a condition is present but “largely indeterminate,” the Spending Clause is satisfied if a state 

nonetheless chooses to accept the federal funds. Mayweathers v. Newland, 314 F.3d 1062, 1067 

(9th Cir. 2002); see also id. (“Congress is not required to list every factual instance in which a state 

will fail to comply with a condition.”). Plaintiffs do not substantively dispute this contention. And 

Plaintiffs also acknowledge that the existence of the anti-discrimination requirements was clear to 

them from the Federal Conscience Statutes, see NY Opp’n 39, and so those requirements are thus 

not retroactive. Indeed, it is ironic that Plaintiffs object to the lack of clarity and specificity in the 

Rule, when the Rule provides additional clarity for funding recipients. 

Instead, Plaintiffs argue that the Rule is insufficiently clear, calling the Rule “nonsensical”

and arguing that it “contort[s]” the Statute’s requirements, conflicts with other laws, and is 

ambiguous. NY Opp’n 40–42. But these arguments merely restate Plaintiffs’ APA objections to 

the Rule, and fail for the same reasons. Confusingly, Plaintiffs also suggest that the Rule “patch[es] 

together” the Federal Conscience Statutes. NY Opp’n 40. Although the Rule addresses the 

requirements of the various Statutes and provides definitions as appropriate for each one, it does 

not, for example, apply restrictions that one Federal Conscience Statute places on one funding 

stream to additional funding streams. Contra NY Opp’n 41 (“[U]nlike the underlying statutes . . . 

Plaintiffs stand to lose all HHS funds for any perceived misstep under the Final Rule”). This is 

inherent in the nature of the Rule, which is a clarifying regulation that does not alter the Statute’s 

substantive requirements. 84 Fed. Reg. at 23,256.
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In addition, the Rule, like the Federal Conscience Statutes, is not coercive. The New York 

Plaintiffs stray far afield in their argument that the Rule—which affects precisely the same 

amounts and sources of funding as the Federal Conscience Statutes—is coercive. NY Opp’n 42–

44. Plaintiffs face an uphill climb with this challenge, because in the ordinary course the states are 

expected to simply decline federal funds if they do not wish, or no longer wish, to comply with the 

associated conditions. Cf. Nat’l Fed’n of Indep. Bus. v. Sebelius (NFIB), 567 U.S. 519, 579 (2012). 

First, unlike in NFIB, Plaintiffs here are not faced with a binary choice to either accept a 

new program or sacrifice all of their funding under an existing program. As Defendants explained

in their opening brief, Defs.’ Mem. 64–65, enforcement procedures under the Rule will remain 

individualized and will begin with informal means. See 84 Fed. Reg. at 23,271, 23,222. Plaintiffs 

complain that large amounts of funding are “threatened.” NY Opp’n 43. But that is unchanged by 

the Rule—it is the Federal Conscience Statutes that determine which funds are covered by the 

conditions, and Plaintiffs do not challenge the Statutes. The Statutes themselves (or the 2011 Rule),

moreover, contain even less detail about HHS’s enforcement procedures, making Plaintiffs’ 

assertion that they are entitled to a more iron-clad guarantee of the agency’s enforcement 

procedures especially hard to swallow. NY Opp’n 43–44. 

Second, this is not the “dramatic[]” change at issue in NFIB, which the Supreme Court held 

was “a shift in kind, not merely degree.” NFIB, 567 U.S. at 583, 585. Plaintiffs have been subject 

to the Federal Conscience Statutes for decades. Plaintiffs argue that the Rule “redefines terms to 

include newly covered individuals, entities, and procedures.” NY Opp’n 43. As an initial matter, 

this assumes (wrongly) the success of Plaintiffs’ merits arguments that the Rule goes beyond

simply implementing Congress’s instructions. In any event, Plaintiffs appear to believe that the 

Spending Clause requires that the federal government’s offer of funds be trapped in amber for 

Case 1:19-cv-04676-PAE   Document 224   Filed 09/19/19   Page 51 of 62

JA 2442



perpetuity. Not so. The Spending Clause does not bar all adjustments to the terms on which the 

federal government offers funds—if that were the case, the Supreme Court’s opinion in NFIB

would likely have been much shorter. See NFIB, 567 U.S. at 575, 583, 585 (noting that “[t]here is 

no doubt that the Act dramatically increases state obligations under Medicaid” before engaging in 

multiple pages of Spending Clause analysis to determine the extent of the changes). 

Finally, Plaintiffs describe at length the size of the pot of money which they believe could 

be affected by their potential noncompliance with the Statutes. NY Opp’n 43–46. But Plaintiffs do 

not even attempt to explain how the Rule would affect the size of this pot, because it would not.

Congress has chosen which federal funds to link to anti-discrimination conditions. Thus Plaintiffs’ 

tacit admission that the Federal Conscience Statutes do not violate the Spending Clause is fatal—

if Plaintiffs accept that the Weldon Amendment can condition all funds in the annual 

appropriations bill on compliance with its conditions, the Rule’s implementation of that instruction 

is not unconstitutionally coercive. And, of course, in their facial challenge, Plaintiffs must show 

that the Rule has no constitutional applications and cannot simply refer to the hypothetical and 

unprecedented possibility of HHS stripping large swaths of funding.  

Finally, the Rule, like the Federal Conscience Statutes, is sufficiently related to the 

government’s interests. The New York Plaintiffs argue that the Rule, which clarifies how HHS 

will enforce the Federal Conscience Statutes as applied to funds that HHS administers will 

somehow affect Plaintiffs’ funds from the Departments of Labor and Education. NY Opp’n 46–

47. But, as stated in Defendants’ opening brief, the Rule “applies only to HHS administered, 

conducted, or funded programs.” Defs.’ Mem. 67; see also 84 Fed. Reg. at 23,170 (“This final rule 

revises existing regulations to ensure vigorous enforcement of Federal conscience and anti-

discrimination laws applicable to the Department, its programs, and recipients of HHS funds, and 
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to delegate overall enforcement and compliance responsibility to the Department’s Office for Civil 

Rights (‘OCR’).” (emphasis added)). To the extent that remedies under other regulations, such as 

the UAR, may affect other funds, those other regulations are not challenged by Plaintiffs.  

VII. The Rule Does Not Violate the Establishment Clause.

Plaintiffs fail to successfully grapple with the tension between their insistence that the Rule 

somehow violates the Establishment Clause and their apparent concession that the Federal 

Conscience Statutes do not. Plaintiffs devote a single paragraph at the end of their argument to this 

issue. There, they acknowledge, as they must, that “[p]rohibiting discrimination on the basis of 

religion does not, in itself, violate the Establishment Clause.” PP Opp’n 44. They then state that 

religious accommodations should not abridge the religious liberties of others, PP Opp’n 44—an 

odd non-sequitur, given that Defendants have never understood Plaintiffs to argue that their 

religious beliefs require them to violate the Rule by discriminating against health care entities.

Finally, Plaintiffs reach the meat of their argument when they claim that there is daylight between 

the Federal Conscience Statutes and the Rule in one respect for Establishment Clause purposes—

according to Plaintiffs, the Rule’s definition of “discriminate” creates an “absolute duty” to 

accommodate objections that is absent in the Federal Conscience Statutes themselves and this duty 

violates the Establishment Clause. See PP Opp’n 44 (citing PP Opp’n Part II.A.1). But, as 

explained above, the Rule’s definition of “discriminate” is consistent with (and expressly limited 

by) the Federal Conscience Statutes. Plaintiffs have not shown that the Federal Conscience Statutes 

create a duty to accommodate that is any less “absolute” than the Rule. Cf. Chrisman v. Sisters of 

St. Joseph of Peace, 506 F.2d 308, 311 (9th Cir. 1974) (concluding that a provision of the Church 

Amendments satisfied the Establishment Clause without considering whether it created an 

“absolute” duty to accommodate religious objections). And Plaintiffs do not identify any language 

in any of the Federal Conscience Statutes that waters down the protections they provide. 
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Further, for all of the reasons why the Statutes do not violate the Establishment Clause, 

which Plaintiffs do not dispute, the Rule does not violate the Establishment Clause. See Chrisman,

506 F.2d at 311 (holding that a provision of the Church Amendments was lawful under the 

Establishment Clause); Kong v. Scully, 341 F.3d 1132 (9th Cir. 2003), opinion amended on denial 

of reh’g, 357 F.3d 895 (9th Cir. 2004) (upholding amendments to 42 U.S.C. §§ 1320 and 1395). 

Like the Federal Conscience Statutes, the Rule is generally neutral between religion and 

non-religion. See, e.g., 42 U.S.C. § 238n (Coats-Snowe Amendment); Pub. L. No. 115-245, Div. 

B., sec. 507(d), 132 Stat. 2981 (Weldon Amendment); 42 U.S.C. § 300a-7 (Church Amendments). 

Indeed, the Church Amendments, and thus the Rule in implementing them, equally protect entities 

from discrimination based on choosing to perform abortions and choosing not to perform 

abortions, whether the choice is based on religious or non-religious convictions. See, e.g., 42 

U.S.C. § 300a-7(c)(1). Indeed, the Rule’s definition of “discriminate” (Plaintiffs’ focus) is not a 

definition of “religious beliefs,” but only applies to religious beliefs where the underlying statutes 

do. The fact that the government provides accommodations for both religious and non-religious 

objections has long been a factor indicating that there is no Establishment Clause violation, Bd. of 

Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 704 (1994) (collecting cases), and 

Plaintiffs cite no contrary case law finding an Establishment Clause violation as to a statute or

regulation that accommodates objections whether based on religion or not.  

Indeed, contrary to Plaintiffs’ argument that Estate of Thornton v. Caldor, 472 U.S. 703 

(1985), was primarily about absoluteness, the law at issue in Thornton was improper because it

offered a benefit only to the religiously inclined. In Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 11 

(1989), the Supreme Court upheld a property tax exemption that applied to religious and 

nonreligious organizations alike. Citing Thornton, the Court explained that “were [the] benefits 
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confined to religious organizations, they could not have appeared other than as state sponsorship 

of religion; if that were so, we would not have hesitated to strike them down for lacking a secular 

purpose and effect.” Similarly, in Hobbie v. Unemployment Appeals Comm’n of Fla., 480 U.S. 

136, 144–46 (1987), the Supreme Court upheld the award of unemployment benefits to a religious 

objector. The Court considered Thornton as an example of an “unyielding weighting in favor of 

Sabbath observers over all other interests” that “ha[d] a primary effect that impermissibly 

advance[d] a particular religious practice.” Id. at 145 n.11 (quoting Thornton, 472 U.S. at 710 

(alterations in Hobbie)). “In contrast, Florida’s provision of unemployment benefits to religious 

observers does not single out a particular class of such persons for favorable treatment and thereby 

have the effect of implicitly endorsing a particular religious belief. Rather, the provision of 

unemployment benefits generally available within the State to religious observers who must leave 

their employment due to an irreconcilable conflict between the demands of work and conscience 

neutrally accommodate[d] religious beliefs and practices, without endorsement.” Id. at 145 n.11. 

Here, like in Texas Monthly and Hobbie, and unlike in Thornton, Plaintiffs do not dispute 

that most of the Federal Conscience Statutes address both religious and non-religious objections

to certain services.8 See Defs.’ Mem. 69 (discussing, for example, the Weldon and Church 

Amendments). There is thus no Establishment Clause problem. See Thornton, 472 U.S. at 711

(O’Connor, J., concurring) (stating that the statute impermissibly “singles out Sabbath observers 

8 And the handful of Federal Conscience Statutes that are limited to religious objectors,
see, e.g., 42 U.S.C. §§ 1320a-1(h) (referring to religious nonmedical health care institutions), are 
not challenged by Plaintiffs. In any event, the Establishment Clause does not prevent the 
government from accommodating religion. See, e.g., Corp. of Presiding Bishop of Church of Jesus 
Christ of Latter-day Saints v. Amos, 483 U.S. 327, 335 (1987). 
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for special . . . protection without according similar accommodation to ethical and religious beliefs 

and practices of other private employees”).  

Plaintiffs’ selective objection to features of the Rule that merely reflect the underlying 

Federal Conscience Statutes is also apparent in Plaintiffs’ argument that the Rule is improper 

because its text refers to religious liberty interests. PP Opp’n 43. But it is entirely permissible for

the Rule to acknowledge that one of its objectives—but not the only objective—is the protection 

of religious freedom. See, e.g., 84 Fed. Reg. at 23,170 (“The United States has a long history of 

providing protections in health care for individuals and entities on the basis of religious beliefs or 

moral convictions.” (emphasis added)). This language mirrors various underlying Statutes that also 

refer explicitly to the protection of religious conscience objections and to the protection of non-

religious conscience objections. See, e.g., 42 U.S.C. § 300a-7 (Church Amendments, hinging on a 

person’s “religious beliefs or moral convictions”). That Plaintiffs see this phrasing as a reason to 

object to the Rule—but not to the Statutes—underscores the incoherence of Plaintiffs’ attempts to 

separate the two.  

On the matter of burden to third parties, Plaintiffs now concede that, as Defendants stated 

in their opening brief, the Establishment Clause does not flatly prohibit accommodations that may 

burden third parties, PP Opp’n 43—instead, the potential burden is one factor that the court 

considers to determine if an accommodation strays into the unlawful fostering of religion. Cf. 

Chrisman, 506 F.2d at 311 (concluding that a provision of the Church Amendments satisfied the 

Establishment Clause without considering whether it burdened third parties). This is in keeping 

with Supreme Court precedent: “[In Gillette,] the Court upheld a military draft exemption, even 

though the burden on those without religious objection to war (the increased chance of being 

drafted and forced to risk one’s life in battle) was substantial. And in Corporation of Presiding 
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Bishop, the Court upheld the Title VII exemption even though it permitted employment 

discrimination against nonpractitioners of the religious organization’s faith.” Bd. of Educ. of 

Kiryas Joel Vill. Sch. Dist., 512 U.S. at 725. Here, of course, as previously discussed, the Rule 

does not improperly foster religion because it also applies to non-religious objections to the 

provision of certain services.  

VIII. The Rule Does Not Create Separation of Powers Concerns.

Plaintiffs’ arguments concerning the separation of powers, NY Opp’n 38–39, 

misapprehend the Rule in several ways. First, Plaintiffs incorrectly suggest that the Rule differs 

from the Federal Conscience Statutes in terms of the amount of money or funding sources that 

could be affected. As previously explained, the Rule does not change the Statutes’ substantive 

requirements and thus does not newly link funds tied by statute to the Church Amendments (for 

example) to violations of the Weldon Amendment (for example) or vice versa. It is thus incorrect 

to say the Rule “allows HHS to withhold all of the federal funding that Plaintiffs receive from the 

Department based on any perceived violation of any of the underlying statutes.” NY Opp’n 38. 

Second, Plaintiffs disingenuously suggest that the Weldon Amendment’s clear statement 

that “[n]one of the funds made available in this Act may be made available to [entities that engage 

in prohibited conduct]” is insufficient for HHS to act because it does not contain the word “HHS.” 

NY Opp’n 38–39; see also Pub. L. No. 115-245, Div. B, § 507(d), 132 Stat. 2981. Plaintiffs 

unsurprisingly offer no canon of construction supporting this perplexing interpretation, which 

would leave the Weldon Amendment—enacted by each Congress since 2004—as an empty 

rhetorical device that no federal agency has the power to obey. 
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IX. The Court May Not Consider Plaintiffs’ Extra-Record Declarations In Assessing 
The Merits.

The Court should not consider Plaintiffs’ declarations when assessing the merits of 

Plaintiffs’ claims against the Rule, because review of such claims is limited to the administrative 

record before the agency—not extra-record materials first submitted in court such as the 

declarations provided by Plaintiffs. See, e.g., NY Opp’n 44–45 nn.33–41 (citing declarations in 

Plaintiffs’ Spending Clause argument); id. at 14–15 nn.4–5, 16, 17 n.9 (citing a declaration in 

support of Plaintiffs’ argument that the Rule is arbitrary and capricious under the APA).  

The APA provides that, “[i]n making the [] determinations [regarding the lawfulness of 

agency action], the court shall review the whole record,” 5 U.S.C. § 706, and the Supreme Court 

long ago held that the whole record means “the full administrative record that was before the 

Secretary at the time he made his decision,” Citizens to Pres. Overton Park Inc. v. Volpe, 401 U.S. 

402, 420 (1971). The Supreme Court has reiterated this conclusion in subsequent decisions. In 

Camp v. Pitts, for example, the Court explained that “the focal point for judicial review should be 

the administrative record already in existence, not some new record made initially in the reviewing 

court.” 411 U.S. 138, 142 (1973). And in Florida Power & Light Co. v. Lorion, 470 U.S. 729 

(1985), the Court stated that “[t]he task of the reviewing court is to apply the appropriate APA 

standard of review, 5 U.S.C. § 706, to the agency decision based on the record the agency presents 

to the reviewing court.” Id. at 743–44; see also Nat’l Audobon Soc’y v. Hoffman, 132 F.3d 7, 14 

(2d Cir. 1997) (“Generally, a court reviewing an agency decision is confined to the administrative 

record compiled by that agency when it made the decision.”). To admit additional evidence that 

was never before agency decisionmakers is to invite the district court to conduct a prohibited de 
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novo review of the issue before the agency. Sierra Club v. U.S. Army Corps of Eng’rs, 772 F.2d

1043, 1052 (2d Cir. 1985).9

Plaintiffs’ constitutional claims, too, are governed by the APA—the APA provides the 

private right of action necessary for Plaintiffs to assert these claims for equitable relief with respect 

to final agency action. Defendants are aware of no statute other than the APA that would provide

Plaintiffs with a private right of action to raise these constitutional claims, and Plaintiffs cite none.

Multiple courts across the country have held that § 706 of the APA, by its plain language, restricts 

the review of constitutional claims to the administrative record. See Chang v. United States 

Citizenship & Immigration Servs., 254 F. Supp. 3d 160, 161 (D.D.C. 2017); see also Harkness v. 

Sec’y of Navy, 858 F.3d 437, 451 n.9 (6th Cir. 2017) (explaining that a constitutional claim “is 

properly reviewed on the administrative record”), cert. denied, No. 17-955, 2018 WL 3013822 

(June 18, 2018); Jarita Mesa Livestock Grazing Ass’n v. U.S. Forest Serv., 58 F. Supp. 3d 1191, 

1232–33 (D.N.M. 2014); Evans v. Salazar, No. Co8-0372, 2010 WL 11565108, at *2 (W.D. Wash. 

July 7, 2010); Harvard Pilgrim Health Care of New England v. Thompson, 318 F. Supp. 2d 1, 10 

(D.R.I. 2004); Charlton Mem’l Hosp. v. Sullivan, 816 F. Supp. 50, 51 (D. Mass. 1993). A contrary 

rule—one admitting of a special exception for constitutional claims—would “incentivize every 

unsuccessful party to agency action to allege . . . constitutional violations to trade in the APA’s 

restrictive procedures” for the Federal Rules of Civil Procedure. Jarita Mesa Livestock Grazing 

Ass’n, 58 F. Supp. 3d at 1238.

9 There are narrow exceptions permitting the consideration of extra-record in rare cases, 
see, e.g., Nat’l Audubon Soc. v. Hoffman, 132 F.3d 7, 14 (2d Cir. 1997), but Plaintiffs do not assert 
that any of those exceptions apply here (and they do not). 
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X. Any Relief Accorded to Plaintiffs Should be Limited.

A. The Court Should Grant Relief Only As To Specific Portions of the Rule It Deems 
Unlawful, If Any. 

For all the reasons described above, and in Defendants’ opening brief, the Rule is lawful.

Plaintiffs insist, however, that, if the Court finds that any part of the Rule is invalid, it must strike 

down the Rule in its entirety, rather than respect the agency’s clear intent that portions of the Rule 

found to be invalid should be severed from the remainder. See NY Opp’n 54–55; see also 84 Fed. 

Reg. at 23,272. Plaintiffs fault Defendants for providing only a “skeletal suggestion” that this Court 

engage in a severability analysis. But Plaintiffs ignore that it is Plaintiffs’ burden—not 

Defendants’—to explain why any portion of a lawfully promulgated regulation should not be 

allowed to go into effect. Cf. Alaska Airlines v. Donovan, 766 F.2d 1550, 1560 (D.C. Cir. 1985) 

(“[T]he burden is placed squarely on the party arguing against severability to demonstrate that 

Congress would not have enacted the provision without the severed portion.”). It is therefore 

Plaintiffs whose severability analysis is lacking.

In any event, portions of the Rule can clearly operate independently from each other. For 

example, if the Court were to strike down any particular definition in the Rule (which it should

not, for the reasons explained above), the remaining definitions and other provisions of the Rule 

could continue to operate independently. Plaintiffs have provided no reasoned basis for their 

insistence that the Rule must either survive or fall as a whole, where HHS has explicitly explained 

that it intended for the constituent parts to survive independently. See Defs.’ Mem. 79–80. 

B. Any Relief Should Not Extend Beyond the Parties Before the Court. 

Again, although the Rule is lawful for the reasons Defendants have explained, if the Court 

were to disagree, any relief must be limited to the specific Plaintiffs before the Court. Plaintiffs 

insist that nationwide relief is the “usual” remedy under the APA. But Plaintiffs ignore the 
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Supreme Court’s recent instruction to the contrary. In Gill v. Whitford, 138 S. Ct. 1916 (2018), the 

Court explained that any remedy “must be tailored to redress the plaintiff’s particular injury.” Id.

at 1934. Even though the plaintiffs in this litigation include a number of states and organizations,

vacating the Rule on a nationwide basis would go far beyond what is necessary to address these 

states’ and organizations’ particular alleged injury, violating established principles of equitable 

discretion. See Defs.’ Mem. 77–78. And nationwide relief would effectively stop courts in other 

jurisdictions assessing similar challenges from evaluating those separate claims. See id. at 78. 

C. Plaintiffs Concede that Any Relief Should Not Impact Any Investigations Based on 
the 2011 Rule or the Federal Conscience Statutes. 

In their opening brief, Defendants explained that even if the Court were to strike down any 

or all of the Rule, the Court should make clear in its order that the relief does not prevent HHS 

from continuing to investigate violations of, and to enforce, federal conscience and anti-

discrimination laws under the existing 2011 Rule or the Federal Conscience Statutes themselves. 

Plaintiffs have now confirmed that are not challenging the underlying Statutes on which the Rule 

is based, NY Opp’n 55, and therefore apparently concede that any relief should not limit HHS’s 

existing statutory or regulatory enforcement authority.

CONCLUSION

For the foregoing reasons, the Court should grant Defendants’ motion and deny Plaintiffs’ 

motions.  

Dated: September 19, 2019   Respectfully submitted,

     JOSEPH H. HUNT
     Assistant Attorney General
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    JAMES M. BURNHAM
     Deputy Assistant Attorney General

CHRISTOPHER A. BATES
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MICHELLE R. BENNETT
     Assistant Branch Director

     /s/ Vinita B. Andrapalliyal  
     VINITA B. ANDRAPALLIYAL

Trial Attorney, U.S. Department of Justice
     Civil Division, Federal Programs Branch 
     1100 L Street, N.W. 
     Washington, D.C. 20005 
     Phone: (202) 305-0845 
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Department of Health and Human Services 
Office for Civil Rights 
Attention: Conscience NPRM 
RIN 0945-ZA03 
Hubert H. Humphrey Building, Room 509F 
200 Independence Avenue SW 
Washington, DC 20201 

Subj: Protecting Statutory Conscience Rights in Health Care, 
Dep't of Health & Human Services, Office for Civil Rights, 
RIN 0945-ZA0J 

Dear Sir or Madam: 

On behalf of the United States Conference of Catholic Bishops ("USCCB"), National 
Association of Evangelicals, Southern Baptist Ethics & Religious Liberty Commission, Catholic 
Medical Association, Christian Legal Society, and Family Research Council, we submit the 
following comments on the proposed rule to protect conscience rights in health care. 83 Fed. 
Reg. 3880 (Jan. 26, 2018). 
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We strongly commend the Department for publishing these proposed regulations and we 
urge their adoption. For over four decades, through enactments such as the Church Amendment 
(42 U.S.C. § 300a-7), Congress has sought to ensure that health care institutions and 
professionals will not have to choose between abandoning medicine and violating their 
conscience, particuJarly with respect to abortion and sterilization. The proposed regulations will 
implement these and other longstanding federal statutory protections, and thereby help guarantee 
that health care institutions and professionals are not pushed into this Hobson' s choice. 

1. The Proposed Regulations Are Much Needed and Long Overdue. 

The preamble provides ample documentation of the record of violations of the federal 
conscience statutes in the United States. 83 Fed. Reg. at 3887-89. Sadly, hostility to conscience 
rights in health care is not only continuing, but increasing, as demonstrated by the rise in the rate 
of complaint filings. Id. at 3887 (noting 34 complaints between November 2016 and mid­
January 2018, compared to 1.25 complaints per year from 2008 until November 2016); see also 
Jessie Hellmann, New HHS Office that !::.,nforces Health Workers ' Religious Rights Received 300 
Complaints in a Month, THE HILL, Feb. 20, 2018 (noting that " [m]ore than 300 individuals filed 
a complaint with [HHS] over the last month"), http://thehill.com/policy/healthcare/374725-hhs­
new-offi ce-that-enforces-rel i gi ous-moral-ri ghts-of-heal th-workers. 

Some states and local governments and advocacy groups seem to have grown more 
determined in their opposition to federal conscience laws. Ironically, many of these groups 
speak of "choice" and non-discrimination, but their objective is precisely the opposite, the 
elimination of choice and the imposi tion of rules that force people to participate in these 
procedures, as well as the targeted exclusion of those whose religious convictions impel and 
shape their provision of medical care. Many advocates speak as if the conscience laws were the 
invention of the current administration. They are not. Three of the most important protections­
the Church, Coats-Snowe, and Weldon amendments-go back to 1973, 1996, and 2004, 
respectively. 

Though these laws have been on the books for years, legislators and advocates are 
becoming more emboldened to violate them. There are reports this year of efforts to pass a bill 
in Maine "that would require all nurse practitioners to provide the abortion pill to patients upon 
request" in violation of the Church and Weldon amendments. Jessie Hellmann, Planned 
Parenthood Announces Nationwide Push.for Abortion, Birth Control Legislation, THE HrLL (Feb. 
13, 2018), http ://thehill .com/policy/ healthcare/3 73619-planned-parenthood-announces­
nationwide-push-or-abortion-bi,th-control. Washington State legislators have passed a bill that 
would require health plans to cover abortion if they cover maternity care, in violation of the 
Weldon amendment. Washington State Substitute Sen. Bill 6219 (Mar. 3, 2018), 
http:/ /lawfilesext.l eg. wa. gov/bi ennium/201 7-l 8/Pdf/Bills/Senate%20Passed%20Legi slature/ 
6219-S.PL. pdf#page= I . 

We commend the Department for proposing these regulations, which are much needed 
and long overdue. 

2 
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2. The Proposed Regulations' Broad Interpretation of Conscience Laws Is Consistent 
with the Remedial Purpose of the Statutes They Enforce. 

Proposed section 88. l states that"[ c]onsistent with their objective to comprehensively 
protect the conscience and associated anti-discrimination rights of persons, entities, and health 
care entities, the statutory provisions and the regulatory provisions contained in this part are to be 
interpreted and implemented broadly to effectuate their protective purposes." 83 Fed. Reg. at 
3923. Similarly, proposed section 88.9 states that the regulations "shall be construed in favor of 
a broad protection of free exercise of religious beliefs and moral convictions, to the maximum 
extent permitted by the terms of the Federal health care conscience and associated 
antidiscrimination statutes implemented by the Constitution." Id. at 3931. 

We agree with HHS that such a broad construction is warranted. Courts and 
administrative agencies have long recognized that non-discrimination laws should be construed 
broadly to give full effect to their remedial purposes. Tcherepnin v. Knight, 389 U.S 332, 336 
(1967) (it is a "familiar canon of statutory construction that remedial legislation should be 
construed broadly to effectuate its purposes"); see, e.g. , Disabled in Action v. Southeastern Pa. 
Transp. Auth. , 539 F .3d 199, 208 (3d Cir. 2008) (the Americans with Disabilities Act '" is a 
remedial statute, designed to eliminate discrimination against the disabled in all facets of 
society,' and as such, ' it must be broadly construed to effectuate its purposes'"). It is entirely 
appropriate, therefore, that HHS adopt a broad construction here. 

Consistent with rules of construction referenced in sections 88.1 and 88.9, the proposed 
regulations define particular statutory terms with commendable breadth. To take a few 
examples, in proposed section 88.2, the Department defines the phrase "assist in the 
perfonnance" to include any "articulable connection to a procedure, health service, health 
program, or research activity . ... " 83 Fed. Reg. at 3923. In the same section, " refer" is defined to 
mean the provision of"any information ... by any method" pertaining to a health care service, 
activity, or procedure. Id. at 3924. The tenn "discrimination" is defined in tenns of any action 
having any adverse effect, including the withholding or revocation offunds. Id. at 3923-24. 
These and other definitions in section 88.2 are helpfully detailed and will provide much needed 
guidance as to the meaning of the conscience statutes. 

Regarding the proposed regulations' definitions, we have one remaining comment. We 
are aware of at least one instance in which a State agency declined to follow the Weldon 
amendment because that particular agency was not a direct recipient of federal funds, even 
though the State was a recipient of such funds. HHS should make clear in the regulations that 
when federal law forbids discrimination by a State that receives federal funds (as in the case of 
the Weldon amendment), and a particular State receives such funds, then all government 
agencies and offices of that State are obliged to follow the non-discrimination rule. Otherwise 
States, contrary to Congress' s intent, could avoid federal nondiscrimination laws simply by 
creating separate agencies and offices that do not directly receive federal funds, which thereafter 
could violate conscience protection laws with impunity. 

Subject to this recommendation, we urge HHS to adopt the proposed sections 88. l , 88.2, 
and 88.9 in the final rule. 

3 
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3. The Proposed Regulatory Requirements Correctly Mirror the Requirements of the 
Statutes They Enforce. 

Proposed section 88.3 sets out the requirements of the conscience statutes. This 
provision closely tracks, and often borrows verbatim from, the statutes they are designed to 
enforce. We commend HHS for its careful attention and adherence to the statutory text, and we 
urge the Department to adopt the proposed section 88.3 in the final rule. 

4. The Proposed Regulations Properly Require Assurances and Certifications of 
Compliance. 

Assurances and certifications are a long-established means of ensuring knowledge of, and 
compliance with, federal funding requirements. We agree that those requirements are properly 
imposed here because, as the Department notes, it will help ensure that funded entities 
understand and recognize that they must abide by the conscience laws and regulations. 83 Fed. 
Reg. at 3928-29, proposing 45 C.F.R. § 88.4. Posting and notice requirements are a common 
regulatory feature of nondiscrimination statutes. We agree with the proposed notice and 
compliance requirements here. 83 Fed. Reg. at 3929-30, proposing 45 C.F.R. §§ 88.5, 88.6. 

We urge HHS to adopt the proposed sections 88.4, 88.5, and 88.6 in the final rule. 

5. The Proposed Regulations Provide Critical Enforcement Mechanisms. 

Proposed section 88.7 is perhaps the most important part of the proposed regulation 
because it provides means of enforcing the conscience laws and regulations. Section 88.70)(3) is 
particularly helpful in spelling out the various means by which OCR will enforce the conscience 
regulations, to include withholding funds, referring the matter to the Attorney General , or taking 
other remedies that may be legally available. 

It is noteworthy and laudatory that the Department has delegated to OCR "full 
enforcement authority over a significantly larger universe of Federal statutes" than was 
previously the case. 83 Fed. Reg. at 3891 . We commend the Department for this more inclusive 
approach. 

We urge HHS to adopt the proposed section 88.7 in the final rule. 

6. The Administration Has Taken an Important Step in Correcting an Earlier 
Misinterpretation of the Weldon Amendment. 

We agree with, and commend, the Department for acknowledging that its interpretation 
of the Weldon amendment under the previous administration was incorrect. The Department 
now correctly acknowledges tl1at the text of the Weldon amendment is controlling, and tl1at there 

4 
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is nothing in the text of the amendment that would limit its enforcement to insurers or only to 
those with religious or moral objections. 83 Fed. Reg. at 3890-91. 

Conclusion 

We strongly commend the Department for taking these necessary steps to implement and 
enforce the federal conscience laws in health care. 
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ALL I ANCE DEFENDING 

FREEDOM 
FOR FAITH FOR USTICl 

March 26, 2018 

VIA Federal eRulemaking Portal 

U.S. Department of Health and Human Services 
Office for Civil Rights RIN 0945-ZA03/ 
Docket ID o. HHS-OCR-2018-0002 

RE: Proposed Rule on Protecting Statutory Conscience Rights in Health Care 

Dear Secretary Azar: 

On behalf of Alliance Defending Freedom ("ADF"), we offer the following 
comments on the Department of Health and Human Services's ("HHS") proposed 
rule to protect the statutory conscience rights of those involved in the healthcare 
industry. 83 Fed. Reg. 3880 Qan. 26, 2018). 

INTRODUCTION 

ADF is a national and international nonprofit legal organization that litigates 
cases implicating religious freedom, marriage and the family, and the sanctity of 
human life. A necessaiy and integral part of this work involves defending the right to 
conscience of business owners, creative professionals, university students and 
employees, religious entities, nonprofit organizations, and most notable here, medical 
practitioners and allied healthcare professionals. We have extensive experience 
defending clients whose lives have been thrown into turmoil-and whose right to 
conscience has been subverted-by those who are either unaware or willfully 
dismissive of the full panoply of extant federal conscience protections. This 
combination of ignorance and repudiation has unfortunately caused many 
conscientious medical practitioners to needlessly suffer threats to their livelihoods and 
affronts to their religious beliefs and practices. Moreover, these ordeals have only 
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been made worse by the fact that heretofore there has been very little recourse 
available to these medical practitioners to remedy these violations. Indeed, for far too 
long, the many federal conscience protections available to medical practitioners have 
been treated as aspirational at best, and sometimes even as dead letters. ADF 
therefore offers the following comments in strong support for HHS's proposed 
regulations, which seek to not only raise awareness of conscience rights but to put 
some real teeth into federal protections for those rights, by providing for vigorous 
enforcement against offending entities and individuals. 

I. Because the Right to Conscience is Imperiled Now More Than 
Ever Before, It is Critical That These Proposed Regulations-In 
Their Fullest Form-Be Enacted As Soon as Practicable.1 

The right to conscience was central to the founding of the American Republic.2 

James Madison deemed it an "unalienable right,"3 "the most sacred of all property,"4 

and Thomas Jefferson concurred, noting that conscience "could not [bel submitltedl" 
to governmental oversight or authority.5 This same right of conscience has also been 
essential to the practice of medicine for millennia, as evidenced by the i:-Iippocratic 
Oath6 and medicine's status as an autonomous profession concerned with doing right 
and avoiding wrong. 7 

It is therefore not sm-prising that soon after the United States Supreme Court 
announced a right to elective abortion, Congress and the vast majority of state 

1 A comprehensive treatment of issues surrounding conscience and the medical practitioner, 
including the historical and philosophical underpinnings for the right, contemporary threats to 
conscience, the many reasons it should and must be protected, and suggested ways to protect 
conscience, can be found in ADF's recently published article, Kevin Theriot & Ken Connelly, Free to 
Do No Harm: Conscience P1vleclio11s for f-Teal!hcare Profwio11als, 49 Ariz. St. L.J. 549 (2017). 
2 Lynn D . Wardle, "Co11sdence Exet11ptions," 14 Engage: J. Federalist Soc'y Prac. Groups 77, 78-79 
(2013) (explaining that protecting "conscience was one of the essential purposes for the founding of 
the United States of America and one of the great motivations for the drafting of the Bill of 
Rights"). 
3 James "ivladison, Memorial and Remonstrance Against Religious r\ssessments (1785), in Selected 
Writings of James Madison 21-27 (Ralph Ketcham ed. 2006). 
4 James Madison, Property (1792), in Madison supra, note 2, at 223. 
5 Thomas Jefferson, Notes on the State of Virginia 265 (1782). 
6 See Alliance Defending Freedom, Legal G11ide For Medical Prvfessionals-Cot1stimce P1vtectio11sjor People 
if Paith 1 (2016), available at https:/ / adflegal.mg/Healtl1careGuidc (describing the genesis of the 
Oath and its importance in moving medicine toward a profession that "reverence[sJ human life"). 
7 Edmund D. Pellegrino, To111md a Reco11slmclio11 of Medical Morali(y, The American Journal of 
Bioethics, 6(2): 65-71, 2006 (stating d1at "[m]edicine is a moral enterprise . .. conducted in 
accordance with a definite set of beliefs about what is right and wrong"). 
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legislatures saw fit to provide explicit protections for conscience.8 In fact, the 
Supreme Court itself indicated in Roe v. Wade, and its companion case Doe v. Bolton, 
that the right to be free from governmental interference in procuring an elective 
abortion did not entail the power to compel another to provide that procedure against 
his or her will.9 

Yet despite its unguestionable pedigree as a paramount right, conscience today 
is under siege, tolerated by many in the political and cultural ascendancy only when 
the reason for its exercise "conforms to their own agenda."10 Opponents to 
conscience in medicine, for instance, claim that its assertion "obsuuct[s] access to 
goods and services," 11 and constitutes an abdication of the medical practitioner's 
duty. t2 Some have argued, for instance, that physicians with moral objections to 
certain procedures should simply avoid practicing in a field that implicates their 
objections. 13 Others have concluded that "health care professionals should be 
admonished that conscientious objections based on personal beliefs, as opposed to 
professional ethics, will entail conseguences." 14 A group of philosophers and 
bioethicists recently expounded upon this pronouncement by proposing that those 
medical practitioners who exercise a right to conscience "should be reguired to 
compensate society and the health system for their failure to fulfil tl1eir professional 
obligations." 15 Still others have gone so far as to claim that "[a] doctor's conscience 
has little place in the delivery of modern medical care." l

6 

8 See Legal G11ide For Medical Pnfessio11aLr at 6 (describing the legislative "flurry" in the wake of Roe). 
9 See Roe v. !Wade, 410 U.S. 113, 144 n.38 (1973) (quoting AMA resolutions confirming that "no party 
to the procedure [abortionj should be required to violate personally held moral principles"); Doe v. 
Bolton, 410 U.S. 179, 197-98 (1973) (noting that under the challenged law that "a physician or any 
other employee has the right to refrain, for moral or religious .reasons, from participati11g in the 
abortio11 procedure"). 
rn Stephen J. Genuis & Chris Lipp, .Ethical Diversi!J and the Role of Collscience i11 Clinical Mcdici11e at 6, 
International Journal o f Family Medicine, Volume 2013 (Article ID 587541), available at 
https:/ /www.hindawi.com/joumals/ ijfrn/2013/587541/. 
11 D ouglas Nejaime, Reva B. Siegel, Conscience [.~a,:r: Co111plicif)I-Based Conscience Claims i11 Religion and 
Politics, 124 YaleL.J. 2516, 2566 (2015). 
12 See, e.g., Julian Savalescu, Co11scientiolfs Objeclioll i 11 Medicine, BMJ 294, 294 (2006) (arguing that 
"[c]onscience ... can be an excuse ... invoked to avoid doing one's duty"). 
13 Julie Cantor, Co11scientious Obje,1io11 GoneAw,y-J{es101i11g Sc!Jless Professionalism in Medicine, 360 NEW 
ENG. J. MED. 1484, 1485 (2009) ("Qualms about abortion, sterilization, and birth control? Do not 
practice women's health."). 
14 Mattha S. Swartz, "Conscience C/mms", 6 Y.-\LEJ. HEALTH POL'Y,L. & ETHICS at 277. 
15 Co11.1ws11s Staleme11/ 011 Co11scientio11s Objectioll i11 Healthcare, PRACTICAL ETHICS (Aug. 29, 2016), 
http:/ /blog. practica \ethics.ox. ac. uk / 2016 / 08 / consensus-sta tern en t-on-conscien tious-o bjection-in­
healthcarc/ . 
16 Julian Savalescu, Co11scimlio11s Objection i11 Medicine, BMJ 294, 294 (2006). 
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Perhaps most alarming, even professional medical associations now question 
the role of conscience in the provision of medical care. The Committee on Ethics of 
the American College of Obstetricians and Gynecologists (ACOG), for instance, has 
opined that physicians have a duty to either refer for abortion and other related 
procedures or, in the alternative, when such referral is not feasible, "provide medically 
indicated and requested care regardless of the provider's personal moral objections," 
up to and including abortion.17 Additionally, after the Bush .Administration sought to 
bolster federal conscience protections in 2008 (as discussed in .H.HS's proposed 
regulations), the American Medical Association, along with the American 
Psychological Association, the .American urses Association, and the American 
Society of Pediatrics submitted comments in opposition, claiming that "[d)octors who 
follow their consciences might violate their 'paramount responsibility and 
commitment to serving the needs of their patients."'18 

States too have proven less than solicitous of protecting the conscience rights 
of medical practitioners. In response to the aforementioned Bush Administration 
attempts to shore up federal conscience protections, thirteen state attorneys general 
signed a letter denouncing the regulations,19 and seven states later filed suit to block 
them.20 More recendy, Illinois-which otherwise had provided broad protection for 
medical conscience-amended its Healthcare Right of Conscience Act to require 
medical practitioners and institutions to provide abortion referrals.21 Vermont 
medical regulatory agencies attempted to construe Act 39, the state's recently enacted 
assisted suicide law, to require medical professionals to counsel (or refer for 
counseling) their tetminal patients for physician-assisted suicide.22 And California 
passed AB 775, which requires licensed medical centers offering free, pro-life 

17 JUfERlCAi'-l COLLEGE OF OBSTETJUCL-\l S At'-10 GYNECOLOGISTS, C 0i\l!\llTTEE ON E T H1CS, THE 

Lii\!ITS OF CONSCIENTIOUS REFUSAL IN REPR0DUCTI\' E i\.fEDICINE 5 (2007). 
18 William L. Saunders & Michael A. Fragoso, Co11scie11ce Pm!ection i11 liea/th a11d H11111at1 Semices, 10 
Engage: J. Federalist Soc'y Prac. Groups, July 2009, at 117 (quoting AMA comments, available at 
http://www.plannedparenthood.org/ files/ AMA_et_ al_ Comments. pdf). 
19 See Saunders and Fragoso, Co11scie11ce Protectio11 at 117 (citing Press Release, Terry Goddard Urges 
Proposed Abortion Rule Be Witbdrawn (Sept. 24, 2008), available at https://www.azag.gov/press­
release/ terry-goddard-urges-proposed-abortion-rule-be-withdrawn) ("The proposed regulation 
completely obliterates the rights of patients to legal and medically necessary health care services in 
favor of a single-minded focus on protecting a health care provider's right co claim a personal moral 
or religious belief." ). 
20 Id. (describing complaint allegations) 
21 See Complaint, Preg11anry Care Center of Rocfi:ford "· Ro1111e,; Circuit Court of tbe Seventeenth Judicial 
Circuit (\v'innebago Cty., Ill.), Case No. 2016tvfR000741 (August 5, 2016). 
22 See Complaint, Vem,011I A lliam-e for Ethicalllealthcare v. llose,; No. 16-cv-00205 (Dkt. No. 1, Jul. 19, 
2016, D. Vt.). 
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assistance to pregnant women to post a disclosure informing those women d1at 
California provides free or low-cost abortion and contraception services, along with a 
phone number for those services.23 

The scope and depth of these attacks on conscience emanates from a crabbed 
and myopic conception of the medical practitioner as a sort of public utility who must 
dole out any demanded service regardless of any moral quahns he or she may have, 
and regardless of any concerns based on his or her professional judgment.24 

Unfortunately, in our experience, extant federal conscience protections have proven 
incapable of combatting this pernicious trend to date, principally because they lack 
meaningful enforcement mechanisms, frequently cover only a limited range of 
procedures and healthcare personnel, and often garner little respect from courts in 
any event.25 The travails of our clients prove that federal conscience protections, 
altl1ough many in number and often long on tl1e statute books, have heretofore been 
relatively incapable of protecting the very rights to conscience tl1ey were crafted to 
vindicate. 

Cathy Cenzon-DeCarlo 
Cathy Cenzon-DeCarlo is a devout Catholic who works as a surgical nurse at 

Mt. Sinai Hospital in New York City.20 Because it is her religious belief iliat abortion 
is the unwarranted taking of a human life, she explicitly expressed to tl1e hospital her 
unwillingness to participate in abortion and completed paperwork to that effect upon 
beginning her tenure there. That agreement was willfully ignored by hospital officials 

23 See Appellant's Opening Brief at 10-16, National !llstit71te qlFami!J and Life Advocates IJ. Hanis, No. 
16-55249 (9th Cir., Mar. 17, 2016). 
24 See R. Alta Charo, The Celestial Fire ef Conscie11ce--Reji1si11g lo Deliver Medical Care, 352 New E ng. J. 
Med., 2471, 2473 (2005) (comparing the practice of medicine to "a kind of public utility" where 
exercising the right to conscience constitutes "an abuse of the public u1.1st"); Martha S. Swartz, 
"Conscience Clauses" or 'V11co11scionable Clauses''.· Pm-o,1al Beliejs Versus Professional ReJpoJ1Jibilities, 6 YALE J. 
HE.\LTH PoL'Y, L. & ETHICS 269, 277 (2006) (arguing that the " monopolistic nature of health care 
professionals' state-granted licenses" obliges them "to provide requested medical care that is not 
medically contraindicated, is not outside generally accepted medical or professional ethics, and is not 
illegal"). 
25 See Lynn D. Wardle, Protectio11 ef H ealth-Care Providers' Rights q/Conscience i11 .An1erica11 Law: Present, 
Past, and Ft1t11re, 9 Ave Maria L. Rev. 1, 27-28, 44 (2010) (discussing the narrow focus of many 
conscience protections and pointing out that "private individuals in health-care professions have 
little means for vindicating and redressing violations of their personal rights o f conscience," and 
"current legislative conscience clauses provide very few meaningful mechanisms for ascertaining 
compliance"). 
26 See Complaint, Ce11;-;_011-DeCado v. Mt. Sinai Hospital, No. 09-cv-3120 (Dkt. No 1,Jul. 21, 2009, 
E .O.N.Y.). 
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when they compelled Cathy to assist in the abortion of a 22-week old preborn baby 
on Saturday, May 24, 2009. Rather than accommodate Cathy, hospital officials 
threatened her with charges of "insubordination and patient abandonment" if she did 
not immediately assist in the abortion, despite the fact that the case did not even 
involve emergency circumstances.27 Unfortunately, despite the existence of federal 
protections which were designed precisely to protect her in this situation, most 
notably the Church Amendment, Cathy was unable to prevail upon her supervisors to 
relent. She was compelled to assist in the abortion because she was unable to sustain 
the loss of her job or her nursing license. When she later filed suit against the hospital 
in federal court, the action was dismissed because the court found that she had no 
private right of action, and thus no right to bring the action in the first place, a ruling 
which was affirmed by the Second Circuit Court of Appeals.28 Cathy was instead 
beholden to the federal bureaucracy to pursue the complaint her attorneys filed with 
HHS, which finally investigated the incident after a delay but did not ultimately 
resolve it. Although Mt. Sinai eventually revised its policies to respect conscience 
rights, Cathy's ordeal inflicted upon her emotional and psychological trawna that have 
left lasting scars to this day. Her ordeal also shows that federal conscience 
protections-even when they are clearly applicable to the situation at hand-will do 
little to actually prevent egregious abuses without meaningful enforcement 
mechanisms and a knowledge on the part of healthcare facilities that HHS will 
enforce the regulations swiftly and consistently. 

The Stormans Family and Ralph's Thriftway 
The Stormans family owns and operates Ralph's Th1ifovay, a fourth-generation 

grocery store and phaimacy in Olympia, Washington.29 As Christians they object to 
participating in the destruction of human life. They refrain from stocking or 
dispensing Plan B or ella in their pharmacy, as the FDA has confirmed that botl1 
medications can prevent implantation and therefore destroy a human embryo. If they 
receive a request for these types of medications, they commonly refer customers to 
one of the more than 30 nearby pharmacies tl1at regularly stocks and dispenses them. 
Unsurp1isingly, because these pharmacies are all within five miles of Ralph's, no one 
has ever been denied timely access to these medications. Moreover, referrals arc a 
commonplace of the pharmacy practice and are supported by the American 
Pharmacists Association and more than 30 other medical and pharmacy associations. 
Referral is also legal in every state-except Washington. 

27 Jd. at,~ 97-123. 
28 Cenzon-DeCado 11. Mou11! Sinai Hosp., 626 F.3d 695, 698-99 (2d Cir. 2010). 
29 SeeStom1a11s, Inc. eta/., uSeledey, Findings of Fact and Conclusions of Law at, 1-2, 11-12 (W.D. 
Wa. 07-cv-05374 RBL, Feb. 22, 2012). 
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That is because in 2007-after Governor Christine Gregoire and Planned 
Parenthood had restocked the Washington State Pha1macy Commission with their 
supporters-the Commission enacted a rule prohibiting conscience-based referrals. 
As a result, the Storrnans had to bring suit to protect their right to conscience, and 
after years of litigation, a federal district court ruled that the new regulations-which 
permitted referrals for almost eve1y conceivable reason save for conscience-violated 
the Free Exercise Clause of the First Amendment to the United States Constitution.30 

Unfortunately, the inch Circuit Court of Appeals eventually reversed the trial court, 
and the United States Supreme Court declined to hear the appeal, making Washington 
the only state that currently bans conscience referrals for pharmacists.31 

This case stands as a sign that states, along witl1 advocacy groups and even 
certain medical associations themselves, will often sacrifice conscience in exchange for 
what they consider to be political gain. This case also signals that to the extent 
existing federal protections do not protect such abuses, they should be accordingly 
expanded . . Although this may not be the prerogative of HHS's proposed regulations, 
it bears mentioning here that the current regulations not only need to be vigorously 
enforced, as suggested by HHS, but also expanded.32 

Trinity Health 
Trinity Health operates 93 hospitals and 120 continuing care facilities 

throughout the U.S., and is particularly dedicated to serving impoverished 
communities. 33 It provides healthcare in accordance with Roman Catholic teaching, 
hewing to ilie Ethical and Religious Directives issued by the United States Conference 
of Catholic Bishops.34 Those directives state that "[a]bortion (that is, the directly 
intended te1mination of pregnancy before viability or ilie directly intended destruction 
of a viable fetus) is never petmitted."35 These same directives, however, permit 
Catl1olic hospitals like tl1ose in Trinity Health's network to take steps to save tl1e life 

3
" S1onna11s, Inc. v. Se/ecky, 524 F. Supp. 2d 1245 (\VD. Wash. 2007), 1;aca!ed a11d remanded, 586 F.3d 
1109 (9th Cir. 2009). 
31 See S1orma11s 11. LViesVlall, 794 F.3d 1064 (9th Cir. 2015); Stormam 11. UYiesma11, 136 S. Ct. 2433 Qune 
28, 2016) 0- Alito, dissenting) (stating that the case "is an ominous sign" because "[i]f this is ... how 
religious liberty claims will be treated in the years ahead, those who value religious freedom have 
cause for great concern"). 
32 For an example of a model conscience act that would do just that, see Free lo Do No Harm, 49 Ariz. 
St. L.J. at 601-05. 
33 http://www.u:iuity-hcalth.org/ about-us. 
) 4 Jd. 
35 See Ethical and Religious Directives for Catholic Health Care Services at 1 45, available at 
http://www.usccb.org/issues-and-acti.on/ human-life-and-dignity /health-care/ upload /Ethical­
Religious-Directi.ves-Ca tholic-Health-Care-Services-fifth-editi.on-2009. pdf. 
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of the mother, even if such steps may unintentionally and indirectly result in harm to 
her unborn baby.36 

Despite these protections, the ACLU sued Trinity Health in October 2015, 
claiming that its convictions presented a threat to women who might- for "health 
reasons"-need an abortion and might only have access to Trinity Health's hospital 
network. The ACLU specifically alleged that Trinity Health's refusal to intentionally 
perform abortions violated the Emergency Medical Treatment and Active Labor Act 
and the Rehabilitation Act.37 But in essence what the ACLU really wanted was to 

compel Trinity Health to reject its Catholic beliefs and commit aborrions.38 A federal 
district court eventually dismissed the case for lack of standing, but attacks on 
institutions like Trinity Health will likely continue unabated without more vigorous 
enforcement of extant federal conscience protections. It is much to be hoped that 
such enforcement, to include penalties for noncompliance, will prevent such frivolous 
claims from detracting from the saving work of these institutions going forward. 

Julea Ward 
Julea Ward was enrolled as a student in a graduate counseling program at 

Eastern J\ilichigan University ("EJ\ifU"). As part of her practicum course, Julea was 
assigned a potential client seeking assistance for a same-sex relationship. Julea knew 
that she could not affirm the client's relationship without violating her religious beliefs 
about extramarital sexual relationships, so she asked her supervisor how to handle the 
matter. Consistent with ethical and professional standards regarding counselor 
referrals, Julea's supervisor advised her to refer tl1e potential client to a different 
counselor. Julea followed that advice and the client received the requested counseling 

36 Id. at ,i 47. 
37 See Amended Complainr, A CL U v. Tri11i!J Health Co1poratio11, No. 15-CV-12611 (GAD-RSW) (E.D. 
Mich. Oct. 1, 2015). 
38 Indeed, in another recent case, the ACLU sued Dignity Health-the nation's fifth largest health 
care provider, which operates Catholic hospitals in California, Nevada, and Al'izona - because one 
of its hospitals, Mercy Medical Center, refused to perform a requested tubal ligation on a patient 
following a C-section delivery, which procedure is not in keeping with the dictates of Catholic 
doctrine. See www.dignityhealth.org/ about-us (providing information regarding Dignity Health); 
www .nbcnews.com/ news/ us-news/ fight-over-tubal-ligation-heads-coun-california-n496516 
(detailing ACLU's suit against Dignity Health and Mercy Medical Center). Notwithstanding the 
sincerity and longstanding clarity of Catholic doctrine on this point, and notwithstanding the great 
cost- the ACLU still seeks to compel Mercy Medical Center to violate its conscience, and 
characterizes the expansion of "Catholic hospital chains" as "interference with the doctor-patient 
relationship" which "presents a real threat to women's ability to access basic healthcare across the 
country." ACLU of Northern California, Chamorro v. Digm!y 1 lealth, available at www.aclunc.org/ our­
work/ legal-docket/ chamorro-v-dignity-health-religious-refusals. 
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without incident-indeed, the client was not in the least negatively impacted, and 
never even knew of the referral. 

Notwithstanding these facts, EMU infonned J ulea soon thereafter that her 
referral violated the American Psychological Association's nondiscrimination policy. 
EMU also told Julea that the only way she could stay in the counseling program 
would be if she agreed to undergo a "remediation" program, the purpose of which 
was to help her "see the error of her ways" and change her "belief system" as it 
related to providing counseling for same-sex relationships. Julea was unwilling to 
violate or change her religious beliefs as a condition of getting her degree, and 
therefore she refused "remediation." At a subsequent disciplina1y hearing, EMU 
faculty denigrated J ulea's Christian views and asked several uncomfortably intrusive 
questions about her religious beliefs. Among other things, one EMU faculty member 
asked Julea whether she viewed her "brand" of Christianity as superior to that of 
other Christians, and another engaged Julea in a "theological bout" designed to show 
her the error of her religious thinking. Following this hearing, in March 2009, EMU 
fo1mally expelled Julea from the program, basing its decision on the AP A's 
nondiscrimination policy. 

Julea filed suit against EtvfU officials and eventually won a unanin1ous victory 
from the Sixth Circuit Court of Appeals. Despite that ultimate victory, however, Julea 
should never have been put through the humiliation and trouble she received at the 
hands of school administrators. But neither compliance with applicable professional 
standards nor federal conscience protections were able to protect her against the 
arbitrary and punitive measures inflicted upon her by school administrators. They 
clearly had no trepidation that any untoward consequences would flow from their 
actions. HHS has asked for comments regarding "[c]onscience protections for 
objections to counseling and referral for certain services in Medicaid or Medicare 
Advantage." While the substantive objection at issue in J ulea's case may or may not 
be covered by Medicare or Medicare Advantage, it is not difficult to predict that 
situations may arise in which counselors are indeed asked to counsel for the very 
things to which they morally object which arc covered under those rubrics, and absent 
meaningful enforcement of federal conscience protections, counselors will be left to 
endure the very type of abuses Julea did, for no good reason. HHS's dedication to 
expanding the awareness of those protections, and its avowed intention to finally 
enforce them with vigor, is therefore a very welcome sign. 
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Foothill Church 
Foothill Church, Shepherd of the Hills, Calvary Chapel Chino Hills, and 

Skyline \Xfesleyan Church are nonprofit, Christian churches located in California. 
They believe and teach that elective abortion violates the Bible's command against the 
intentional desttuction of human life, and their religious beliefs prohibit them from 
participating in or supporting elective abortion in any way. Although the churches 
previously could structure their employee health insurance coverage consistent with 
their religious beliefs about life, that all changed on August 22, 2014, when the 
California Department of Managed Health Care ("DMHC") mandated health care 
plans cover all legal abortions. 

DMHC sent letters to private health insurers in the state, informing them that 
a 40-plus-year-old state law-specifically, the Knox-Keene Health Care Service Plan 
Act and its requirement that health care plans cover "basic health care services"­
mandates coverage for all legal abortions, including elective ones. This new 
inte1pretation and application of the I<nox-Keene Act, which was issued without 
advance notice or opportunity to comment, followed meetings and conversations 
\vith abortion advocates who were upset that two religious universities-Loyola 
Marymount University and Santa Clara University-had removed elective abortion 
coverage from their employee health care plans. 

In imposing the new abortion-coverage requirement, DMHC claimed that it 
had reviewed plan documents and determined that language limiting or excluding 
coverage for abortion was present in products "covering a very small fraction of 
California health plan enrollees." That survey of plan documents, however, showed 
that health plans restticting abortion coverage were offered only to religious 
organizations. Because DMHC made the abortion-coverage requirement effective 
immediately, and did not include any religious exemption, unrestricted abortion 
coverage was injected into the employee health care plans of churches and religious 
organizations all across California. 

To vindicate their rights of conscience and free exercise of religion, the 
churches filed a complaint with HHS-OCR on October 9, 2014, alleging that 
DMHC's abortion-coverage requirement violates the Weldon Amendment. On June 
21, 2016, however, HHS-OCR closed its investigation without taking further action. 
Having been told that the Weldon Amendment offers them no real protection, the 
churches have been forced to engage in time-consuming and arduous litigation over 
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the constitutionality of DMHC's actions.39 This litigation is ongoing, and the 
churches' prospect of obtaining a lasting remedy still remains uncertain. But it is 
possible and even probable that HHS's proposed regulations would have obviated the 
need for such litigation. 

II. The Regulations Should- Consistent With Applicable Law­
Define as Broadly as Possible the Range of Medical 
Practitioners/ Allied Health Professionals and Medical Procedures 
Covered by Extant Federal Conscience Protections. 

Joseph Story, one of our nation's earliest and most prominent Supreme Court 
justices, said that the "11.ghts of conscience are .. . beyond the just reach of any human 
power. They ... [must] not be encroached upon by human authority."4° Consistent 
with this vision, the t-ight to conscience should take a back seat to no one's ideological 
agenda or social imperative. That is why the model of the medical practitioner as mere 
public utility or vending machine is unsustainable-it is inconsistent with the 
traditional Hippocratic practice of medicine, benefits neither practitioners nor society 
in general, and is an affront to the ve1y idea of the inviolability of conscience that 
animated the founding of the nation. If conscience is to mean anything, it must be 
guarded closely under all circumstances, regardless of whether the reason for a 
conscience objection meets with the favor of the regnant worldview. 

The unfortunate travails of our clients and the patent hostility increasingly 
shown toward conscience by certain doctors, philosophers, bioethicists, professional 
organizations, and even states indicates that the task of protecting medical conscience 
is an urgent one. HHS has, commendably, recognized this in its proposed regulations. 
ADF believes that HHS's plan to "more effectively and comprehensively enforce 
Federal health care conscience and associated anti-disc11.mination laws" will go a long 
way toward remedying many of the infirmities present in the current system. 83 Ped. 
Reg. at 3881. In ADF's experience, far too often in the past medical practitioners had 
no idea that they are protected by federal laws; healthcare facilities were either 
unaware, or willfully dismissive of, their obligations to protect conscience; and HHS 
itself has often been hamstrung in its ability co effectively enforce these regulations. 
The new proposed regulations, by providing for "outreach and . . . technical 
assistance," reguiring the maintenance of compliance records, compelling cooperation 

39 Given AD F's experience in the Foothill case, HHS is rightly concerned that absent more expansive 
interpretations of federal conscience protections, including the Weldon Amendment, many may be 
"dissuaded from complaining about religious discrimination in the healtl1 care setting to OCR." 83 
Fed. Reg. at 3891. 
-lf' Joseph Story, Commentaries on the Constitution of ilie United States § 1870 (1833). 
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with the Office for Civil Rights's "investigations, reviews, or enforcement actions," 
and requiring that federal funding recipients provide notice to individuals and entities 
regarding extant conscience protections and "associated anti-discrimination rights," 
arc just what is needed to effectuate the intent behind these conscience protections. 
Id. ADF further believes that HHS's greatly increased- and comprehensive­
enforcement mechanisms, which propose to "use enforcement tools otherwise 
available in civil rights law," places the right to conscience where it properly belongs, 
given its historical pedigree as a right central to tl1e founding of our nation and central 
to the proper practice of medicine for millennia. Id. at 3880. 

Put simply, tl1cn, ADF believes that HHS's new proposed regulations represent 
an excellent regulatory blueprint for achieving the goal of finally protecting the right 
to conscience of medical professionals, at least as to those statutory conscience 
protections currently on tl1e books.41 With tlus general approbation in mind, ADF 
offers two modest suggestions in closing. Because increasing advances in science and 
medical capabilities almost certainly guarantee tl1at conflicts of conscience will 
continue to grow in frequency, more healthcare personnel and more medical 
procedures will be implicated in the present or the very near future. 42 HHS should 
therefore resist any attempt by prospective commenters to dilute the expansive 
definitions advanced in its proposed regulations- those definitions should include 

41 Of course, as detailed in its Free lo Do No Hann: Co11scie11cc Protections far Healthcare Professionals, 49 
Ariz. St. L.J. 549, 601-605 (2017), AD F strongly believes that extant federal conscience protections 
need to be greatly expanded to cover more practitioners and assistants and more medical procedures 
or services, given the ever-increasing universe of potentially problematic medical procedures and 
services we are seeing in our day-to-day practice. For instance, ADF believes that Congress should 
modify existing statutory protections to provide for a private right of action for aggrieved 
individuals, along with greatly expanding the range of individuals and medical procedures covered in 
law. ADF realizes that that it is not the province of a regulatory agency like HHS to unilaterally 
impose such changes in its proposed regulations, but mentions the need for such changes here in the 
hopes that HHS's proposed regulations will prove to be a precursor for tl1e necessary changes and 
expansions to come. See supra at n. 32. 
42 See Wardle, Present, Past, and F11t11re, 9 A,,e Maria L. Rev. at 2-3 (2010) (listing a panoply of modern 
medical procedures and medications that may implicate conscience objections, including "human 
stem cell research; cloning; genetic engineering (including gender pre-selection); DNA screening and 
medical treatment for various genetic disorders; surgical abortion (by a variety of procedures 
including so-called "partial-birth abortion"); pharmaceutical abortion (by such pills as RU-486 and 
the "morning after pill" (MAP)); sterilization; capital punishment; assisted suicide; sex-change 
procedures; provision of contraceptives to minors; and provision of assisted reproduction 
technologies"); Edmund D. Pellegrino, The Pl!)Jitia11'.r Co11stiCJ1ce, Conscience C/alfscs, and Religio11s Belief: 
A Catholic Pmpective, 30 Fordham Orb. L.J. 221,244 (2002) (predicting that "[a]s medical technology 
endows humans with ever greater power . .. crises of conscience will surely increase for those who 
hold religious beliefs about human life, its creation, and ending"). 
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Secretary Azar 
March 26, 2018 
Page 13 

each and every category of practitioner and allied health professional (including 
institutions), along with every medical procedure or healthcare service, that are 
conceivably encompassed by extant federal conscience protections. HHS should also 
resist any attempts to render its proposed notice provisions, enforcement 
mechanisms, and available penalties less effective- the trend toward viewing 
conscience as an acceptable right only when it comports with one's worldview is 
ultimately unsustainable and must be rejected in favor of a system that steadfastly 
enforces conscience as a paramount right 

CONCLUSION 

ADF commends HHS for promulgating these proposed regulations, and 
appreciates its recognition that it is long past due that the federal statutory protections 
for conscience be widely broadcast and properly enforced. The comprehensive 
regulations proposed by HHS are in ADF's estimation an excellent start toward 
reviving tl1e primacy of conscience, not only in medicine, but more broadly as a right 
worth protecting in all spheres of life. ADP expects that by robustly protecting tl1e 
conscience of the medical practitioner and allied health professionals, HHS will 
illustrate that conscience and the practice of medicine are not part of a zero sum 
game-indeed, it is possible to both protect this paramount right and at the same time 
ensure that the medical needs of all patients are met with skill and all necessary speed. 

Sincerely, 

Kevin Theriot 
Sr. Counsel, Vice P resident of 
Center for Life 
ALLIANCE DEFENDING FREEDOM 
480-444-0020 
ktheriot@ADFlegal.org 
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~CENSION 

March 27, 2018 

The Honorable Alex M. Azar II 
U.S. Department of Health and Human Services 
Office for Civil Rights 
Attention: Conscience NPRM, RIN 0945-ZA03 
Hubert H. Humphrey Building 
Room 509F 
200 Independence A venue SW 
Washington, DC 20201 

Submitted electronically to: http://www.regulations.gov 

RE: Docket HHS-OCR-2018-0002, Protecting Statutory Conscience Rights in Health Care; 
Delegations of Authority 

Dear Secretary Azar: 

On behalf of Ascension, I welcome the opportunity to submit input on the proposed rule entitled, 
Protecting Statutory Conscience Rights in Health Care; Delegations of Authority1

, which seeks 
to ensure that no persons or entities in the practice of healthcare are subjected to practices or 
policies that violate conscience, coerce, or discriminate, in violation of applicable Federal laws. 
We applaud the Department of Health and Human Services (HHS) and the Office for Civil 
Rights (OCR) for taking steps to protect the religious freedoms of all Americans, especially 
when it comes to healthcare workers and organizations that are called by their faith to serve a// 
persons, especially those who are poor and vulnerable. 

Ascension is a faith-based healthcare organization dedicated to transformation through 
innovation across the continuum of care. As the largest non-profit health system in the U.S. and 
the world's largest Catholic health system, Ascension is committed to delivering compassionate, 
personalized care to all , with special attention to persons living in poverty and those most 
vulnerable. In FY2017, Ascension provided more than $1 .8 billion in care of persons living in 
poverty and other community benefit programs. Ascension includes approximately 165,000 
associates and 40,000 aligned providers. Ascension's Healthcare Division operates more than 
2,600 sites of care - including 153 hospitals and more than 50 senior living facilities - in 22 
states and the District of Columbia, while its Solutions Division provides a variety of services 
and solutions including physician practice management, venture capital investing, investment 
management, biomedical engineering, facilities management, clinical care management, 
information services, risk management, and contracting through Ascension's own group 
purchasing organization. 

1 OCR, Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (Jan. 26, 
2018). 
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Faith-based organizations are a crucial component of our nation's healthcare system, with one 
in six hospital patients being cared for in Catholic hospitals each year. We are not only ensuring 
access to care for those most in need - we are on the forefront of driving delivery system 
transformation toward value-based care and promoting healthy communities. Our providers and 
facilities serve all comers, most especially those persons who are vulnerable and at the margins 
of society. 

To that end, Ascension's Mission has not changed since we were founded nearly 20 years ago: 

Rooted in the loving ministry of Jesus as healer, we commit ourselves to serving 
all persons with special attention to those who are poor and vulnerable. Our 
Catholic health ministry is dedicated to spiritually-centered, holistic care which 
sustains and improves the health of individuals and communities. We are 
advocates for a compassionate and just society through our actions and our 
words. (Emphasis added.) 

We envision a strong, vibrant Catholic health ministry in the United States which will lead to the 
transformation of healthcare. We work daily to ensure service that is committed to health and 
well-being for our communities and that responds to the needs of individuals throughout the life 
cycle. Our core Values include service of the poor, integrity, wisdom, creativity, dedication, and 
reverence - which we define as respect and compassion for the dignity and diversity of life. 

With our Mission, Vision, and Values always at the forefront of everything we do, we are 
committed to improving quality of care and addressing rising costs while improving patient and 
provider satisfaction. Upholding and enforcing the religious freedoms granted by law and our 
Constitution to both individuals and faith-based institutions will provide an important new 
protection for all mission-driven healthcare providers. Ensuring that providers can practice 
medicine and serve their communities in a manner consistent with their faith allows these 
individuals and organizations to continue providing high quality care for all persons, especially 
those living in poverty and the most vulnerable among us. 

As a ministry of the Catholic Church, Ascension adheres to Catholic moral teaching and the 
Ethical and Religious Directives for Catholic Health Care Services (ERDs).2 The ERDs 
recognize first and foremost that "The Catholic health care ministry is rooted in a commitment to 
promote and defend human dignity; this is the foundation of its concern to respect the 
sacredness of every human life from the moment of conception until death. The first right of the 
human person, the right to life, entails a right to the means for the proper development of life, 
such as adequate health care ... [and a] just health care system will be concerned both with 
promoting equity of care-to assure that the right of each person to basic health care is 
respected-and with promoting the good health of all in the community."3 This right inures to all 
persons and we treat all patients who come to our doors. However, the Federal healthcare 

2 See, United States Conference of Catholic Bishops, Ethical and Religious Directives for Catholic Health Care 
SeNices (Fifth Edition), 2009, Part One, n. 5. Available at: http:/twww.usccb.org/1ssues-and-action/human-life-and­
dignity/health-care/upload/Ethical-Religious-Directives-Catholic-Health-Care-Services-fifth-edition-2009.pdf 
3 Ibid. (Part One, Introduction). 
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provider conscience protection statutes have long recognized that there are certain procedures 
that do not and never will comply with our beliefs about human dignity and the common good or 
the ERDs. 

We therefore appreciate that OCR has taken steps to streamline enforcement of the Federal 
healthcare provider conscience protection statutes and offer the following comments and 
recommendations for your consideration. 

As a member of the Catholic Health Association (CHA), we associate ourselves closely with 
their comments. We think it important to emphasize our commitment to serve all by quoting 
specifically from CHA's comments, which state this commitment so well: 

Our members are committed to providing health care services to any person in 
need of care, without regard to race, color, national origin, sex, age, or disability, 
or any other category or status. Every individual seeking health care should 
always be treated with kindness and respect, and failure to do so because of 
discomfort with or animus against an individual on any basis is unacceptable. 

Ascension wholeheartedly endorses this statement of inclusion. 

Definitions 

Consistent with CHA's comments, Ascension supports the proposed definition of health care 
entity. We believe the expansive definition and use of an illustrative, rather than exhaustive, list 
will allow Catholic healthcare entities to diversify if they so choose. In particular, we support 
inclusion of the term "plan sponsor" in this definition, which will ensure that faith based entities 
sponsoring a health plan are not put in the untenable position of funding services or procedures 
that otherwise violate their religious beliefs. We also support the proposed definition of "referral", 
which similarly ensures Catholic entities can maintain compliance with Catholic moral teaching 
and the ERDs that "Catholic health care institutions are not to provide abortion services, even 
based upon the principle of material cooperation."4 

Assurance and Certification of Compliance Requirements 

For the reasons noted above, we support application of existing assurance and certification 
requirements to the Federal health care conscience and associated anti-discrimination laws. We 
agree that this requirement - which is analogous to those that apply with respect to other civil 
rights laws - provides a demonstrable way of ensuring applicants for Federal funding know of, 
and attest that they will comply with, applicable Federal health care conscience and associated 
anti-discrimination laws. 

While we support the acknowledgment by covered entities of their obligations, we strongly 
encourage HHS to ensure that the final rule does not increase administrative burden more than 

4 Ibid. (Part Four, n. 45). 
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a de minimis amount by leveraging existing approaches. We support building this requirement 
into the HHS-690 Form, which currently identifies several Federal civil rights statutes with which 
applicants and recipients must assure compliance. We believe adding the Federal health care 
conscience and associated anti-discrimination laws to the HHS-690 Form makes sense without 
adding undue burden. 

Notice Requirement 

Again, consistent with CHA's comments, we support the proposed requirement that the 
Department and each recipient must post the specified notice text on the Department's and 
recipient's website(s), and in a physical location of each Department and recipient 
establishment where notices to the public and notices to their workforce are customarily posted. 
We ask, however, that HHS clarify whether and to what extent such notice will be subject to 
translation requirements. 

Compliance Requirements 

While we do not oppose the proposed requirement that applicable entities maintain complete 
and accurate records evidencing compliance with Federal health care conscience and 
associated anti-discrimination laws, and afford OCR, upon request, reasonable access to such 
records and information in a timely manner, we would urge OCR to more clearly specify the 
parameters envisioned around document retention in order to support compliance. Specifically, 
OCR should provide clarification on how long such records should be maintained, in what form 
and manner OCR expects them to be retained, and any other specifics that might assist entities 
in providing OCR with the appropriate amount and kind of documentation desired. 

In addition, we agree with the American Hospital Association's (AHA's) comment that it may be 
unnecessary to require recipients to report reviews, investigations, and complaints to any 
component of the Department from which it receives funding and to require recipients seeking 
new or renewed funding to report reviews, investigations, and complaints from the prior five 
years. OCR and other parts of HHS will already have access to the investigative history, and the 
goal of this regulation should be to maximize compliance while minimizing administrative cost 
and burden. Consistent with the Administration's commendable desire to provide regulatory 
relief to the private sector, we encourage the Department to achieve its and our goal of 
universal compliance by choosing the least burdensome method possible to encourage such 
compliance. 

Enforcement Authority 

Consistent with CHA's comments, we support the proposal to give OCR discretion to use a 
variety of different enforcement mechanisms with respect to the Federal health care conscience 
and associated anti-discrimination laws, up to and including restricting funds for noncompliant 
entities in whole or in part. We strongly believe OCR should have the authority to pursue 
intermediate sanctions as well, and the proposed rule would make that explicit. We believe any 
entity which is accused of a violation of the Federal health care conscience and associated anti­
discrimination laws should have the opportunity to dispute such allegations before any action is 
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taken to suspend, terminate, or preclude future Federal funding - especially given that such 
funds are often used to care for poor and vulnerable populations. 

In alignment with both CHA and AHA, Ascension similarly supports implementation of 
appropriate due process for those who are alleged to have violated conscience rights laws prior 
to the suspension, termination, or preclusion of Federal funding. Notice, hearing, and appeal 
procedures similar to those established for other civil rights laws, like Title VI , would be entirely 
appropriate. 

Conclusion 

Ascension thanks you for the opportunity to comment on the proposed regulatory revisions. If 
you have any questions, please contact Peter Leibold, Chief Advocacy Officer, at 
peter.leibold@ascension.org or 202.898.4680. 

Sincerely, 

Reverend Dennis H. Holtschneider, C.M. 
Executive Vice President and Chief Operations Officer 
Ascension 
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m c NATIONAL CATHOLIC 
BIOETHTCS CE1111ER 

\!rboma.s~ore 
SOCIETY 

TH EALLIANCE 

Via Electronic Submission 

March 27, 2018 

U.S. Depa1iment of Health and Human Services 

Office for Civil Rights 

Attention: Conscience NPRM, RJN 0945-ZA03 

Hubert H. Humphrey Building, Room 509F 
200 Independence A venue, SW 

Washington, DC 20201 

-
FIRST ~II LIBERTY 

RE: Public Comment Supporting Proposed Rule "Protecting Statutory Conscience 
Rights in Health Care," RJN 0945-ZA03 

To Whom It May Concern: 

On behalf of the National Catholic Bioethics Center, the National Association of Catholic 

Nurses, U.S.A., Thomas More Society, the Christian and Missionary Alliance, the Alliance 

Community for Retirement Living, Town and Country Manor, Shell Point Retirement Community, 

and Chapel Pointe, First Liberty Institute' submits the following comments in support of the 

proposed rule entitled "Protecting Statutory Conscience Rights in Health Care." 83 Fed. Reg. 3880 

(Jan. 26, 2018). We are a di verse group of faith-based ministries supportive of religious and 

conscience rights in healthcare. 

1 First Liberty lnstitute is a non-profit law firm dedicated to defending and protecting religious freedom for all 
Americans. 
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We applaud the Department of Health and Human Services ("the Depaitment") for creating 

its new Division on Conscience and Religious Freedom as well as for promulgating a proposed 

rule designed to protect conscience rights in healthcare. For the wellbeing of patients and the 

integrity of the profession, doctors, nurses, and other healthcare professionals must be free to 

practice medicine in accordance with their professional judgment and ethical beliefs. Without 

conscience protections such as this rule, healthcare professionals throughout the country risk 
discrimination for refusing to perform, facilitate, or refer for procedures that they believe are 

unethical. 

The proposed rule is designed to implement twenty-five currently existing federal statutory 

conscience rights, including the Church Amendmcnts2, the Coats-Snow Amendmcnt3, the Weldon 

Amendment4, and Section 1553 of the Affordable Care Act5. These statutes primarily provide 

conscience protections for those who hold religious or moral objections to abortion, sterilization, 

or euthanasia. The proposed rule ensures that presently existing laws protecting healthcare 
providers are implemented and enforced by the Department. 

We write to emphasize the importance of this rule in preventing discrimination against 

healthcare professionals. We begin by explaining that it is the responsibility of the Department to 

ensure that existing conscience protections arc enforced. We continue by exploring the 

constitutionality of the proposed rule. We conclude by documenting examples of violati.ons against 

conscience rights in healthcare, indicating that the threat to conscience rights is rising. 

I. The Department's Responsibility to Ensure Conscience Protections Are 
Implemented 

Over the past five decades, twenty-five federal laws protecting conscience rights in 

healthcare have been enacted into law. These have been enacted by Democratic administrations 

and Republican administrations, and many have enjoyed bipartisan support.6 

However, for the past several years, these statutes have not been vigorously enforced.7 

Perhaps due to a lack of enforcement, there has been a rise in intolerance toward individuals 
seeking to exercise their conscience rights and a general lack of awareness about the conscience 

rights of healthcare practitioners. The sharp increase in administrative complaints over the past 

2 42 U.S.C. § 300a-7. 
3 42 U.S.C. § 238n. 
-1 See, e.g. , Consolidated Appropriations Act, 2017, Pub. L. I 15-3 I, Div. H, sec. 507(d), 131 Stat. 135. 
5 42 u.s.c. § 18113. 
6 For example, the Coats-Snowe Amendment was signed into law by President Clinton in 1996. 
7 For example, the previous administration proposed rescinding an administrative rule protecting conscience rights, 
74 Fed Reg. I 0207 (Mar. I 0, 2009), and promulgated a final rule that strnck most of the initia l rulemaking. 76 Fed. 
Reg. 9968 (Feb. 23, 2011). 

2 
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year shows that without an administrative enforcement mechanism, coercions of conscience may 

continue unchecked. 

Administrative enforcement is necessary to ensure that existing conscience statutes carry 

the force of Jaw. Some courts have held that certain conscience protections, such as the Church 

Amendments, lack a private right of action.8 Thus, individuals whose conscience rights have been 

violated may not be able to seek redress in court. Instead, they are dependent upon agency 

enforcement of conscience rights. 

Even in instances where there exist private rights of action, the burden of litigation and the 

fear of retaliation may deter many individuals from seeking to vindicate their rights in the court 

system. Administrative enforcement of conscience rights can help to assuage these concerns and 

encourage compliance with the law. 

11. Constitutionality of the Proposed Rule 

The proposed rule fully comports with the requirements of the First Amendment to the 

United States Constitution by ensuring that existing federal conscience protections are enforced. 

The First Amendment protects our freedom of conscience in addition to our freedom of religion.9 

In fact, the Supreme Court of the United States has stated that an "individual's freedom of 

conscience" is "the central libe1ty that unifies the various Clauses in the First Amendment."10 The 

Court has recognized that it is important to "prcserv[e] freedom of conscience to the full."11 

Conscience protection laws are common, particularly in the realm of healthcare law. In the 
wake of Roe v. Wade, the federal government and state governments passed a number of laws 

respecting the right not to be compelled to facilitate abortions.12 At the same time, the Supreme 

Court repeatedly recognized that the substantive due process requirements created in Roe v. Wade 
did not require objecting states or local governments to pay for or promote abortions. 13 Neither did 

the ruling require taxpayers pay for abortions. 14 

8 See, e.g., Ce11zo11-DeCarfo v. Mou11/ Si11ai Hosp. , 626 F.3d 695 (2d Ci.r. 2010). 
9 The first draft of the First Amendment, other states' constitutions, and other founding documents refer to the sacred 
right of conscience as synonymous or closely related to the right of religious freedom. See Daniel L. Dreisbach & 
Mark David Hall, The Sacred Rights of Co11scie11ce: Selected Readings on Religious Liberty and Church-State 
Relations in the American Founding, Indiauapolis, TN: Liberty fund Press, 2009. 
1° Corp. of Presiding Bishop of the Church ofJesus Christ of latter-Day Saints v. Amos, 483 U.S. 327,341 n.2 (1987) 
(Brennan, J., concurring) (quoting Wallace v. Jajfree, 472 U.S. 38, 50 ( 1985)). 
11 W. Va. State Bd of Educ. v. Barnette, 319 U.S. 624, 646 (1943). 
12 See Denise M. Burke & Anna Franzonello, Healthcare Rights of Co11scie11ce: A Survey of Federal and S1a1e law, 
http://www.aul.org/wp-coutent/uploads/2012/04/survcy-fcd-statc-law.pdf. 
13 Beal v. Doe, 432 U.S. 438. 445-46 (1977); Maher v. Roe, 432 U.S. 464, 477 (1977); Poetker v. Doe, 432 U.S. 519, 
521 (1977). 
14 See Harris v. McRae, 448 U.S. 297,326 (1980) 

3 
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As with all other civil rights protected by federal law, religious and conscience rights are 

often protected through anti-discrimination regulations. For instance, the Department of Justice 

has promulgated regulations protecting individuals against race discrimination implementing the 

Title VI of the Civil Rights Act of 1964, 15 and the Department of Education has promulgated 

regulations protecting against sex discrimination implementing Title IX of the Education 

Amendments of l 972. 16 Statutes such as the Church Amendments operate in a similar way as other 

civil rights statutes, by protecting individuals against discrimination including coerced violations 

of deeply held beliefs against abortion. This proposed rul.e adopts the enforcement procedures for 
other civil rights laws and applies them to existing federal law respecting conscience rights. 

m. Conscience Rights are Incompatible with Compelled "Referrals" 

The provider, physician, or practitioner who refuses to perform an objectionable procedure 
for reasons of religious or moral conviction shoul.d never be compelled to "refer" the requesting 
person to an alternative provi.der, physician, or practitioner known or believed to provide the 
objcctionabl.e procedure. 

Many healthcare professionals consider referrals for an objected-to procedure the moral 
equivalent of having done the objected-to procedure oneself. To them, it is tantamount to a1nnging 
for someone else to do what one considers to be immoral. 17 

Recently, healthcare professionals in Vermont brought a lawsuit in order to ensure that 
they were not compelled to refer suicide-seeking patients to physicians known to perform "assisted 
suicide"- in direct violation of their religious or moral conviction. After much effo1t, the Vermont 
physicians obtained a stipulated agreement that they would not have to refer for physician assisted 
suici.de. 18 Retaining clear and strong prohibitions against required referrals eliminates the need for 
conscientious healthcare professionals to resort to litigation. 

Because of the moral weight of referrals, the proposed rule gives an appropriately broad 
definition of the term "referral": 

Referral or refer for includes the provision of any information (including but not 
limited lo name, address, phone number, email, website, instructions, or 
description) by any method (including but not limited to notices, books, 
disclaimers, or pamphlets, online or in print), pertaining to a health care service, 
activity, or procedure, including related to availability, location, training, 
information resources, private or public funding or financing, or directions that 
could provide any assistance in a person obtaining, assisting, training in, funding, 

15 42 U.S.C. § 2000d. 
16 20 u.s.c. § .I 681. 
17 Transfer of Care vs. Referral: A Cnicial Moral Distincrion, THE NATIONAL CA THOLLC BIOETHICS C ENTER (May I, 
2015), bttps://www.ucbceutcr.org/resources/ucws/transfcr-carc-vs-refcrra l-crucial-moral-di sti net ion/ ( noting that a 
patient always retains the right to be transferred to an alternate provider of the patients selection). 
18 Consent Agreement and Stipulation, Vermont Alliance for Ethical Healthcare, Inc. v. Haser, No. 5: l 6-cv-205 (D. 
Vt., May 3, 2017). 

4 
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financing, or perfom1ing a particular health care service, activity, or procedure, 
where the entity or health care entity making the referral sincerely understands that 
particular health care service, activity, or procedure to be a purpose or possible 
outcome of the referral. 19 

The cutTent broad scope of referral should be maintained in order to allow healthcare 
professionals to best abide by their own professional and ethical judgment. No one should be 
forced to refer against their conscience. 

N . Examples of Widespread Discriminatory Conduct Violating Conscience 
Rights in Healthcare 

The Department wrote that it is seeking infom, allion, including any facts, surveys, audits, 

or reports, about the occurrence or nature of coercion, discriminatory conduct, or other violations 

of the Federal health care conscience and associated anti-discrimination laws. We would like to 
provide the fo llowing examples of discrimination against religious health care practitioners in 

response to the Department's request. 

Fi rst Liberty lnstitute has represented or advised multiple healthcare professionals or 

organizations seeking to freely exercise their religious conscience rights without discrimination: 

• First Liberty represented Dr. Byron Calhoun, a medical doctor who was discriminated 

against because of his pro-life volunteer work. Dr. Calhoun is a West Virginia University 

School of Medicine Professor and Vice Chairman of the Department of Obstetrics and 

Gynecology at the West Virginia University Hospital's Charleston Division. He 

volunteered his personal time to act as a national medical advisor for the National Institute 

of Family and Life Advocates, a pro-life advocacy group, due to his religious convictions 
on the sanctity of life. After Dr. Calhoun's involvement received media attention, the 

university threatened him with a written, professional reprimand. However, after First 

Liberty intervened, the university withdrew its threat of reprimand for engaging in pro-life 

activities, and the university claimed it never officially filed the reprimand against Dr. 

Calhoun, despite having provided him with a copy.20 

• First Liberty represented a Catholic health educator who was terminated after being 

previously granted a conscience protection in the form of a minor religious 

accommodati.on. The accommodation allowed her to focus on teaching about chronic 

health coDditions and exempted her from personally teachi.Dg about coDtraceptive use. She 

was told to ''put aside" ber "personal beliefs" and teach the class or be terminated, even 

though other employees had volunteered to teach the birth control class. After First Liberty 

19 83 Fed. Reg. 3880, 3924. 
2° For more information, see bttps://firstlibcrty.org/cascs/calhoun/. 

5 
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fi led an EEOC charge, an amicable resolution was reached that respected free speech and 

religious liberty.21 

• First Liberty Institute represented three faith-based pregnancy resource centers ("PRCs") 
and filed a lawsuit challenging a 2010 Austin law requiring PRCs that oppose abortion and 

certain forms of birth control to post false and misleading signs at their front entrances. A 
federal district court held that Austin's ordinance was unconstitutionally vague, and Austin 

was forced to pay almost a half-million dollars as a result or their violation of the PRCs' 

constitutional rights.22 

• First Liberty protected multiple clients' conscience rights through litigation against the 

HHS Abortifacient Mandate (the "Mandate"). First Liberty sought and received injunctive 

relief from the Mandate's requirement that client churches and faith-based ministries 

facilitate the coverage and dispensation of abortifacients that violated the sincerely held 

religious beliefs of Insight for Living Ministries, The Christian and Missionary Alliance 

Foundation, Inc. d/b/a Shell Point Retirement Community, The Alliance Community for 
Retirement Living, Inc., The Alliance Home of Carlisle Pennsylvania d/b/a Chapel Pointe 

at Carlisle, Town and Country Manor of the Christian and Missionary Alliance, Simpson 

University, and Crown College.23 

• First Liberty filed an amicus brief in support of the Stormans family, who operate Ralph's 

Thrift.way in Olympia, Washington, and hold religious beliefs against dispensing abortion­

causing drugs. The Ninth Circuit ordered the pharmacy to dispense these drugs. The 
Stormans appealed to the Supreme Court to protect their right to follow their conscience 

rather than be forced to be complicit in ending a human life. The amicus brief was signed 

by forty-three (43) members of Congress. The Supreme Court declined to hear the case.24 

• First Liberty attorneys counseled a Texas physician who declined to refill the Viagra® and 

Levitra® prescriptions for an unmarried man based on sincerely held religious beliefs but 

immediately provided a referral to two urologists who would refill the prescription. After 

reviewing the patient's complaint, the evidence, 11:he jurisprudence arising under the Texas 

Religious Freedom and Restoration Act, the Texas Medical Board determined that the 

allegations did not violate the Medical Practice Act. 

21 for more information, see https://fi.rstliberty.org/cases/palma/. 
22 Ausli11 Lifecare, Inc. v. Cily of Austi11, No. A-I I-CA-875-LY (W.D. Tex. June 23, 2014). 
23 for more informati.on, see https://fLrstliberty.org/cases/hhs-mandate/. 
14 Slormans, inc. v. Selecky, 586 F.3d 1109 (9th Cir. 2009). 
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• First Liberty attorneys have counseled myriad otlter healthcare practitioners, professionals, 

and organizations regarding rights of conscience vis-a-vis abortion, contraception, fertility 

treatments, hormone therapies, and end-of-life medical directives. 

In addition to the cases and controversies cited above, the following examples evince the 

pervasive and growing discrimination and hostility against religious healthcare practitioners or 

conscience tights generally: 

Abortion 

• In 2018, Washington state legislature passed a bill (SB 6219) requiring insurance plans to 

provide coverage for abortions if they provide coverage for maternity care. It also requires 

coverage of sterilizations and contraceptives, including abo1tion-inducing drugs. The bill 

has not yet been signed by the governor.25 

• Baltimore's city council passed an ordinance that compelled limited-service PRCs, such as 

those maintained by religious organizations, to post signs stating that they do not provide 

or make refe1nls for abortion or birth control services. Claiming the church's free speech, 

free exercise of religion, and equal protection rights were violated, the Roman Catholic 

Congregation, Inc., and the Greater Baltimore Center for Pregnancy Concerns, lnc., sued 
the city. In 2018, the Fourth Circuit affirmed a decision holding the law unconstitutional.26 

• In 2016, Illinois amended its Health Care Right of Conscience Act to require doctors and 

other healthcare personnel to explain the benefits of abortions, contraceptives, and 
sterilizations, even if such procedures are contrary to his or her conscience. Several doctors 

and clinics in Jllinois fi led a lawsuit challenging the new law. A state judge and a federal 

judge have issued preliminary injunctions against the amendment.27 

• The American Civil Liberties Union ("ACLU") sued Trinity Health Corp., a Catholic 
hospital group with eighty-six hospitals in twenty-one states, because the Catholic hospitals 

would not violate their religious beliefs by performing abortions. A federal judge dismissed 

the lawsuit, holding that the ACLU had no standing to sue the Catholic hospitals.28 

25 SB 6219, WASHIN GTON STATE L EGISLATURE (last viewed Mar. 26, 2018), available at 
http://app.leg.wa.gov/billsummary?BillNumber=6219& Year=2017. 
26 Grea1er Bah. Ctr . .for Preg11ancJ1 Concerns, Inc. v. Mayor & City Council a/Bait., No. 16-2325 (4th Cir. Jan. 5, 
2018). 
27 The Pregna11cy Care Center o.f Rockford v. Rauner, No. 2016-MR-741 (Ill. Ckt. Ct., Dec. 20, 2016); Nat. Inst. o.f 
Family & Life Advocates v. Rauner, No. 3: l6-cv-503 10 (N.D. Ill. July l9, 2017). 
28 Am. Civil Liberties U11io11 v. Trinily llealth Corp. , No. 15-cv-12611 (E.D. Micb .. Apr. 11, 2016). 
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• In 20J4, California issued a new interpretation of the Knox-Keene Act requiring all 

organizations, including churches with religious objections to abortion, to provi.de 

insurance coverage for abortion if they cover maternity services. Three churches fi led a 
lawsuit against the California Department of Managed Health Care challenging the 

requirement that the churches violate their religious beliefs by providing coverage for 

abortions. 29 

• The University of Medicine and Dentistry ofNew Jersey adopted a policy that requires all 

nursing students to participate in abortion procedures, even if it is against their religious 

convictions. A group of nurses filed suit against the university in November 2011, alleging 

Fourteenth Amendment and medical personnel rights violations. The case settled, and the 

nurses may now refuse to participate in abortions for religious reasons.30 

• A nurse at Mount Sinai Hospital in New York was forced to parti.cipate in a late-term 

abortion against her conscience and religious convictions. She was threatened with severe 

penalties including termination and loss of license if she refused to participate in the 

abortion. Following a request from her attorneys, the U.S. Department of Health and 

Human Services investigated the hospital for civil rights violations. Mount Sinai Hospital 

now has a policy that no person can be forced to participate in an abortion against that 

person's conscience. 31 

• The Department's rule implementing Section 1557 of the Affordable Care Act declined to 

include a religious conscience exemption and instead required religious practitioners to sue 

in order to vindicate their conscience rights. Tine rule interpreted sex discrimination to 
include discrimination based upon "termination of pregnancy" or gender identity, which 

could be interpreted to require doctors to perform abortions or gender transitions, even if 

they do not believe it to be in the best interest of the patient and even if doing so would 

violate the doctor' s religious beliefs. A group of religious health care systems and states 

fil ed a lawsuit, which resulted in an injunction against the rule.32 

29 Foothill Church v. Rouillard, No. 2: 15-cv-02165 (E.D. Cal., Oct. 23, 2017). 
JO See Seth Augeustein, UMDNJ, 12 Nurses Settle l awsuil Claiming They Were Forced 10 Assisi with Aboriions, 
NJ.COM (DEC. 22, 2011), http://www.uj.com/ucws/index.ssf/2011/ 12/umdnj_settles_ with_nurscs_over.html. 
JI Ce11zo11-DeCarlo 11. Mount Sinai Hosp., 626 F.3d 695 (2d Cir. 201 0). 
32 Franciscan All., Inc. v. Burwell, No. 7: 16-cv- l08 (N.D. Tex., fil ed Aug. 23, 201 6); see also The Jurisprudence of 
1he Body : Conscience righls in the Use of the Sword, Scalpel, and Syringe, 21 TEX. REV. LAW &POL. 409 (2017). 
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• After a patient gave birth to a healthy baby, she complained that a doctor at Mercy Regional 

Medical Center had advised her to consider abortion. In response, the Catholic hospital's 

chief medical officer instructed the doctor not to recommend abortions in order to uphold 
the hospital's religious, pro-life stance. The ACLU demanded that the state Department of 

Public Health and Environment investigate and end the hospital's policy.33 

• The American Civ il Liberties Union (" ACLU") fi led a lawsuit in 20 16 again st the U.S. 

Department of Health and Human Services as part of an effort to force Roman Catholic 
relief agencies to refer immigrants for abortions and contraceptives, in violation of Catholic 

relig ious beliefs.34 

• California passed the Reproductive FACT Act, wllich requires pro-life pregnancy centers 

to display notices advertising California programs that provide state-subsidized abortions. 

Several lawsuits have been filed challenging the Reproductive FACT Act, and several pro­

life pregnancy centers have announced that advertising abortions v iolates their religious 

beliefs and they would either close or refuse to obey such a law. The case is currently 

pending before the Supreme Court of the United States.35 

Sterilization 

• The American Civil Liberties Union ("ACLU") on behalf of Rachel Miller threatened to 

sue a Dignity Health Catholic hospital in Redding, California. The hospital initially refused 

to allow a doctor to conduct a sterilization procedure in its facilities because Catholic 

doctrine teaches that voluntary sterilization is gravely immoral. After the ACLU threatened 

to sue, the hospital allowed the procedure to go forward.36 

Contraceptives and Abortion-Jnducing Drugs 

• Dr. Doris Fernandes, a Catholic physician working in Philadelphia's District Health 
Center, was fi red for refusing to prescribe contraceptives or abortion-causing drugs. 

Patients seeking these drugs would be transferred to another physician at the clinic. In 
2013, Dr. Fernandes was terminated after refusing to obey an order to begin prescribing 

33 See ACLU: Durango Hospital Illegally Bans Abortion Discussion, CBS Denver (Nov. 13, 2013), 
http://denver.cbslocal.com/2013/ 11 / 13/aclu-durango-hospital-il legally-baas-abortion-discussion/. 
34 Am. Civil Liberties Union of N. Cal. v. Burwell, No. 3: 16-cv-03539 (N.D. Cal., filed June 24, 2016); see also Am. 
Civil Liberties Union of Mass. v. Sebelius, No. I :09-cv-l 0038-RGS (D. Mass .. Mar. 23, 2012) (involving a similar 
case out of Massachusetts). 
J; Nat. Inst. of Family & life Advocates v. Becerra, No. 16-1140. 
36 Bob Egelko, Catholic Hospital Backs Down on Tubal Ligation Refusal, SF GATE (Aug. 24, 2015), 
httpsJ/www.sfgatc.com/bealth/article/Catholic-hospital-backs-dowlll-on-tubal-ligation-6463205.pbp. 
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contraceptives. Following a lawsuit, Dr. Fernandes received a settlement in which the city 
agreed to respect the deeply held religious beliefs o[ medical providers.37 

• For six years, Walgreens accommodated Pharmacist Dr. Philip Hall 's deeply held religious 
beliefs, including his strong objection to the dispensation of abortion-inducing drugs. 
When customers asked for these drugs, he either referred them to another pharmacist there 
or another nearby pham1acy. However, in August 2013, Walgreens attempted to coerce 
Hall to violate his religious beliefs. After he was fired, Hall filed a lawsuit in federal court 
to protect his religious freedom. The case settled.38 

• Phannacists Luke Vander Bleek and Glen Kosirog filed a lawsuit after Governor Rod 
Blagojevich issued an "Emergency Rule" stating that pharmacists cannot refuse to fill 
prescriptions for emergency contraceptives. After a five year legal battle, an lllinois judge 
ruled that the "Emergency Rule" violated the First Amendment and the Illinois Religious 
Freedom Restoration Act.39 

• An Illinois state trial court issued a temporary restraining order protecting a Catholic­
owned business from state law requiring contraceptive coverage in its health care plans to 
employees. The court held that the law imposes a substantial burden on the free exercise 
of religion.40 

• Eight faculty members of Belmont Abbey College filed a complaint with the Equal 
Employment Opportunity Commission ("EEOC") because the college declined to provide 
coverage for contraceptives in accordance with Catholic teachings. After initially ruling in 
support of the college, the EEOC then reversed its opinion and declared the college had 
engaged in sex discrimination by denying oral contraceptives to its female employees.41 

• A pharmacist was fined over $20,000 and had restrictions placed on his license after he 
refused to give a patient oral contraceptives because their use is against his religious beliefs 
as a Roman Catholic.42 

37 Fernandes v. City o/Philade!phia, No. 2: 14-cv-05704 (E.D. Pa., filed Oct. 7, 2014). 
38 Hall v. Walgreen Company , No. 2: I 4-cv-00015 (M.D. Tenn. Feb. 19 2015). 
39 Morr-Fitz, inc. v. Blagojevich, No. 2005-495 (lll. Cle Ct. Apr. 5, 2011). 
40 Yep v. Ill. Dep 't oflns., No. 2012 CH 5575 (Dupage Co. lL Ci.r. Ct., Jan. 15, 2013). 
41 See Patrick J. Reilly, look Who 's Discriminating Now, WALL STREET JOURNAL (Aug. 13, 2009), 
https://www.wsj.com/articles/SB I 000 l 424052970203863204574346833989489 I 54. 
42 Noesen v. Dep 't. of Regulation & Licensing, 311 Wis. 2d 237 (Wis. Ct. App. 2008). 
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V. Conclusion 

As the Department considers modifications to the rule, we urge the Department to continue 

to provide broad protections for religious freedom. Healthcare practitioners must be free to work 

in a way that is consistent with their ethi.cal beliefs and professional judgments in order to be able 

to provide the best care to their patients. This proposed rule serves to protect First Amendment 

religious freedom rights, healthcare professionals' capacity to uphold the tenets of the Hippocratic 
Oath, and the ethical integrity of the medical profession. 

Thank you for your consideration of these comments. 

Michael D. Berry 

Deputy General Counsel 
First Liberty Institute 

Stephanie N. Taub 

Senior Counsel 

First Liberty Institute 

Marie T. Hilliard, JCL, PhD, RN 
Director of Bioethics and Public Policy 
The National Catholic Bioethics Center 

Diana Ruzicka, RN, MSN, MA, MA, CNS-BC 

President 

National Association of Catholic Nurses, 

U.S.A. 

Tom Brejcha 
President and Chief Counsel 

Thomas More Society 

Andrew M. Bath 

Executive Vice President and General Counsel 

Thomas More Society 

11 
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Dirk DeWolfe 
Executive Director 

Town and Country Manor 

Martin Schappell 
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c"=:HA 
U Catholic Health Assoc1at1on 

of the United States 

March 27, 2018 

Department of Health and Human Services 
Office for Civil Rights 
Attn: Conscience NPRM 
RIN 0945-ZA03 
Room 509F Herbert H. Humphrey Building 
Washington, DC 20201 

REF: RJN 0945-ZA 03 

A Passio11atr Voirr far Compassio11111e Care 

Protecting Statutory Conscience Rights in Health Care; Delegations of Authority: 
Proposed Rule, 83 Fed. Reg. 3880, January 26, 2018 

Dear Sir or Madam: 

The Catholic Health Association of the United States (CHA) is pleased to submit these 
comments in support of the referenced proposed rule to implement, enforce and promote 
awareness of existing Federal laws protecting conscience rights in the context of health care. 

CHA is the national leadership organization of the Catholic health ministry, representing more 
than 2,000 Catholic health care sponsors, systems, hospitals, long-term care facilities and related 
organization across the continuum of care. CHA represents the largest not-for-profit provider of 
health care services in the nation: 

I in 6 patients in the United States is cared for in a Catholic hospital each year 
• More than 5 million admissions to Catholic hospitals each year, including one million 

Medicaid admissions 
All 50 states and the District of Columbia are served by Catholic health care 
organizations 
Approximately 750,000 individuals are employed in Catholic hospitals 

As a Catholic health ministry, our mission and our ethical standards in health care are rooted in 
and inseparable from the Catholic Church's teachings about the dignity of each and every human 
person, created in the image of God. Access to health care is essential to promote and protect the 
inherent and inalienable worth and dignity of every individual. These values form the basis for 
our steadfast commitment to the compelling moral implications of our heath care ministry and 
have driven CHA' s long history of insisting on and working for the right of everyone to 
affordable, accessible health care. As lawmakers were developing the health care reform 
package that culminated in the passage of the Affordable Care Act, we made clear that our vision 

1875 Eye Street t--M/, Ste. 1000 Washington, DC 20006 phone 202 .. 296.3993 fax 202.296.3997 www.chausa.org 
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Department of Health and Human Services 
Office for Civil Rights 
March 27, 2018 
Page 2 of 3 

for health care demanded that everyone receive the same level and quality of care, without limits 
or variation based on age, race, ethnicity, or financial means, or one's health, immigration or 
employment status. Our members are committed to providing health care services to any person 
in need of care, without regard to race, color, national origin, sex, age, or disability, or any other 
category or status. Every individual seeking health care should always be treated with kindness 
and respect, and failure to do so because of discomfort with or animus against an individual on 
any basis is unacceptable. At tl1e same time, we firmly believe that organizations and individuals 
should not be required to participate in, pay for, provide coverage for or refer for services that 
directly contradict their deeply held religious or moral beliefs and convictions. 

For over two hundred years, individual and institutional Catllolic health care providers have 
carried out tllis mission in a manner consistent with our religious and moral convictions, the 
source of both our work and the limi ts on what we will do. For the past several decades we have 
had the explicit protection offederal laws which defend our right to provide health care in accord 
with our convictions. CHA has long supported and worked for the enactment of conscience 
clause protections such as the Church Amendments, Section 245 of the Public Health Service 
Act, the Weldon Amendment and the Affordable Care Act Legal protections such as these are 
essential for the continuation of both our own ministry and our nation's commitment to freedom 
of religion and of conscience. The lack of implementing regulations and of clarity concerning 
enforcement mechanisms for these laws has stymied their effectiveness. We welcome the 
proposed rule, which effectively reflects the intent and content oftlle underlying laws, and offer 
the following comments. 

• Definition of "health care entity" and "referral" 

We support the proposed definition of" health care entity." Including the terms "sponsor" and 
"third party administrator" clarifies that the Weldon amendment protections for provider­
sponsored organizations, health maintenance organizations and health insurance plans are not 
limited only to the issuers of such plans but extend to the plan sponsors and third-party 
administrators. We also welcome the definition of "referral or refer for," which makes clear that 
providers cannot be compelled in any way to assist in the procurement of services which tlleir 
religious and moral convictions would prevent them from performing. 

• Minimizing Administrative Burden 

The proposed rule would require certain recipients to submit written assurances and certifications 
of compliance with federal health care conscience and anti-discrimination laws. We believe this 
is appropriate and consistent with the requirements of other civil rights laws. The preamble 
notes that this requirement would be implemented through "modified versions of the applicable 
civil rights clearance forms ... or similar forms that may be developed and implemented in the 
future." (83 Fed.Reg. 3896). We urge OCR to implement this requirement by amending the 
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Department of Health and Human Services 
Office for Civil Rights 
March 27, 2018 
Page 3 of3 

existing forms relevant recipients are already required to submit, in order to minimize the 
administrative burden on recipients. 

• Compliance and Enforcement 

As indicated above, the lack of effective and reasonable enforcement mechanisms has been an 
obstacle to ensuring that the conscience protections intended by Congress in laws such as the 
Church Amendments, Section 245 of the Public Health Service Act, the Weldon Amendment 
and the Affordable Care Act have been fully realized. We support the broad range of 
enforcement options included in the proposed rule. We endorse the expressed preference for 
informal settlement among the parties when there appears to have been a failure to comply. 
When the withholding of federal funds is an appropriate enforcement option, we agree that there 
should be flexibility to suspend funding in whole or in part. We also believe it is important to 
establish meaningful due process measures, including forms of notice, hearing and appeal, when 
OCR finds a compliance violation that cannot be resolved informally. 

• Further clarification 

We suggest that the final rule provide further clarification in two areas. 

We support the requirement to post notices concerning Federal health care conscience and 
associated anti-discrimination laws, and request clarification on what language translation 
requirements apply to such notices. 

Certain conscience laws, such as the Weldon amendment, forbid States receiving federal funds 
from discriminating against health care entities because they decline to participate in certain 
services or procedures. The final rule should clarify that once a State receives federal funds, the 
non-discrimination requirement applies to all agencies and offices of the State whether or not the 
specific agency or office in question itself receives federal funds. 

Thank you for the opportunity to provide comments on the proposed rule implementing key 
Federal conscience protections. If you should have any questions about these comments or 
would like additional information, please do not hesitate to contact Kathy Curran, Senior 
Director, Public Policy, at 202-296-3993. 

Sincerely, 

Sr. Carol Keehan, DC 
President and CEO 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 

OFFICE FOR CIVIL RIGHTS (OCR) 

CIVIL RIGHTS DISCRIMINATION COMPLAINT 

YOUR FIRST NAME YOUR LAST NAME 

~ PHONE (Please include area code) ONE (Please include area code) 

STREET ADDRESS _____ ___._ 

Are you fil ing this complaint for someone else? 0 Yes [Rj No 

If Yes, whose civi l rights do you believe were violated? 
ILAST NAME FIRST NAME 

I believe that I have been (or someone else has been) discriminated against on the basis of: 

D Race / Color / National Origin OAge O Religion O Sex 

Form Approved: 0MB No. 099(M)269. 
See 0MB Statement on Reverse. 

• Disability (filOther(specify): Federal Weldon Amendment conscience protections 

Who or what agency or organization do you believe discriminated against you (or someone else)? 
PERSON/AGENCY/ORGANIZATION 

State of California - Department of Managed Health Care 
STREET ADDRESS CITY 

980 Ninth Street, Suite 500 Sacramento 
STATE ZIP PHONE (Please include area code) 

California 95814 
When do you believe that t he civil right d iscrimination occurred? 
LIST DATE(S) 

Describe brieffy what happened. How and why do you believe that you have been (or someone else has been) discriminated 
against? Please be as specific as possible. (Attach additional pages as needed) 

contravention of the federal Weldon Amendment by a California state government agency action . We 
believe that abortion is a grave moral evil and object to being morally complicit in abortion through 
the provision of insurance coverage for abortion to our employees . [Provide any relevant information 
about your church) On August 22 , 2014, the California Department of Managed Health Care (DMHC) 
notified all private health care insurers in the state, including those through whom we purchase our 
empl oyee plan, that all health care p l ans issued in California must immediately cover elective 

Thi~- ti -ld mJy be trur:c41tc,j due ,.., !;i::~ limit . Sec -he 11 All£:•::a::i•:>r: De$Cri:Y•i•"'r:" iil - in -he.. case t,'"'l•:h;.r . 

Please s ign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature. 

SIGNATURE IDATE (mmlddlyyyy) 

~ . 10/09/2017 
~ OCR is voluntary. However, w ithout the informat ion requested above, OCR may be unable to proceed with your 
complaint. We collect this infonnation under authority of T itle VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of1973 
and other civil rights statutes. We will use the information you provide to determine if we have jurisdiction and, if so, how we will process 
your complaint. Information submitted on this form is treated confidentially and is protected under the provisions of the Privacy Act of 1974. 
Names or other identifying information about individuals are disclosed when it is necessary for investigation of possible discrimination, for 
internal systems operations, or for routine uses, which include disclosure of information outside the Department of Health and Human 
Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient of Federal financial 
assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any other 
action to enforce your rights under Federal civi l rights laws. You are not required to use this form. You also may write a letter or submit a 
complaint electronically w ith the same information. To submit an electronic complaint, go to OCR's web site at: 
www.hhs.gov/ocr/civilrights/complaints/index.html. To mail a complaint see reverse page for OCR Regional addresses. 

HHS-699 (7/09) (FRONT) PSC G"'phics (301) 443-1090 EF 
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The remaining information on this form is optional. Failure to answer these voluntary 
questions will not affect OCR's decision to process your complaint. 

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply) 
D Braille D Large Print D Cassette tape D Computer diskette D Electronic mail D TDD 

D Sign language interpreter (specify language): 

D Foreign language interpreter (specify language): D Other: 

If we cannot reach you directly, is there someone we can contact to help us reach you? 

FIRST NAME LAST NAME 

HOME / CELL PHONE (Please include area code) WORK PHONE (Please include area code) 

STREET ADDRESS CITY 

STATE ZIP E-MAIL ADDRESS (If available) 

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed) 
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S) 

DATE(S) FILED CASE NUMBER(S) (If known) 

To help us better serve the public, please provide the following information for the person you believe was discriminated against 
(you or the person on whose behalf you are filing). 

ETHNICITY (select one) RACE (select one or more) 

D Hispanic or Latino D American Indian or Alaska Native D Asian D Native Hawaiian or Other Pacific Islander 

D Not Hispanic or Latino D Black or African American D Vllhite D Other (specify): 

PRIMARY LANGUAGE SPOKEN (if other then English) 

How did you learn about the Office for Civil Rights? 
OHHS Website/Internet Search D Family/Friend/Associate [Kl Religious.'Community Org D Lawyer/Legal Org D Phone Directory D Employer 

D Fed/State/Local Gov O Healthcare Provider/Health Plan O Conference/OCR Brochure D Other (specify): 

To mail a complaint, please type or print, and return completed complaint to the OCR Regional Address based on the region where the alleged 
violation took place. If you need assistance completing this form, contact the appropriate region listed below. 

Region I -CT, ME, MA, NH, RI, VT Region V - IL, IN, Ml, MN, OH, WI Region IX -AZ, CA, HI, NV, AS, GU, 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS The U.S. Affiliated Pacific Island Jurisdictions 
JFK Federal Building - Room 1875 233 N. Michigan Ave. - Suite 240 

Office for Civil Rights, DHHS Boston, MA 02203 Chicago, IL 60601 
(617) 565-1340; (617) 565-1343 (TDD) (312) 886-2359; (312) 353-5693 (TDD) 90 7th Street, Suite 4-1 00 

San Francisco, CA 94103 (617) 565-3809 FAX (312) 886-1807 FAX 
(415) 437-8310; (415)437-8311 (TDD) 

Region II - NJ, NY, PR, VI Region VI -AR, LA, NM, OK, TX (415) 437-8329 FAX 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
26 Federal Plaza - Suite 3312 1301 Young Street - Suite 1169 
New York, NY 10278 Dallas, TX 75202 
(212) 264-3313; (212) 264-2355 (TDD) (214) 767-4056; (214) 767-8940 (TDD) 
(212) 264-3039 FAX (214) 767-0432 FAX 

Region Ill - DE, DC, MO, PA, VA, WV Region VII - IA, KS, MO, NE 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
150 S. Independence Mall West - Suite 372 601 East 12th Street - Room 248 
Philadelphia, PA 19106-3499 Kansas City, MO 64106 
(215) 861-4441; (215) 861-4440 (TDD) (816) 426-7277; (816) 426-7065 (TDD) 
(215) 861 -4431 FAX (816) 426-3686 FAX 

Region IV - AL, FL. GA. KY. MS. NC. SC. TN Region VIII - CO, MT. ND. SD, UT, WY Region X - AK. ID. OR. WA 
Office for Civil Rights, DHHS Office for Civil Rights, DHHS Office for Civil Rights, DHHS 
61 Forsyth Street, SW. - Sutte 16T70 999 18th Street, Suite 417 701 Fifth Avenue, Suite 1600, MS - 11 
Atlanta, GA 30303-8909 Denver, CO 80202 Seattle, WA 98104 
(404) 562-7886; (404) 562-7884 (TDD) (303) 844-2024; (303) 844-3439 (TDD) (206) 615-2290; (206) 615-2296 (TDD) 
(404) 562-7881 FAX (303) 844-2025 FAX (206) 615-2297 FAX 

Burden Statement 
Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, Including he time for reviewing instruc ions, 
gathering the data needed and entering and reviewing the information on he completed complaint form. An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of 
information, including suggestions for reducing this burden, lo: HHS/OS Reports Clearance Off,cer, Off,ce of Information Resources Management, 200 Independence Ave. S.W., 
Room 531H , Washington, D.C. 20201. Please do not mall complaint form to this address. 

HHS-699 (7/09) (BACK) 
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COMPLAINANT CONSENT FORM 

The Department of Health and Human Services ' (HHS) Office for Civil Rights (OCR) 
has the authority to collect and receive material and information about you, including 
personnel and medical records, which are relevant to its investigation of your complaint. 

To investigate your complaint, OCR may need to reveal your identity or identifying 
information about you to persons at the entity or agency under investigation or to other 
persons, agencies, or entities. 

The Privacy Act of 1974 protects certain federal records that contain personally identifiable 
infonnation about you and, with your consent, allows OCR to use your name or other 
personal information, if necessary, to investigate your complaint. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

Additionally, OCR may disclose information, including medical records and other personal 
infonnation, which it has gathered during the course of its investigation in order to comply 
with a request under the Freedom oflnfonnation Act (FOIA) and may refer your complaint 
to another appropriate agency. 

Under FOIA, OCR may be required to release information regarding the investigation of 
your complaint; however, we will make every effort, as permitted by law, to protect 
information that identifies individuals or that, if released, could constitute a clearly 
unwarranted invasion of personal privacy. 

Please read and review the documents entitled, Notice to Complainants and Other 
{ndividuals Asked to Supply Information to the Office for Civil Rights and Protecting 
Personal Information in Complaint Inveslif[alions for further information regarding how 
OCR may obtain, use, and disclose your information while investigating your complaint. 

ln order to expedite the investigation of your complaint if it is accepted by OCR, 
please read, sign, and return one copy of this consent form to OCR with your 
complaint. Please make one copy for your records. 

As a complainant, I understand that in the course of the investigation of my 
complaint it may become necessary for OCR to reveal my identity or identitying 
infonnation about me to persons at the entity or agency under investigation or to 
other persons, agencies, or entities. 

Comp/a,nt Consent Form Page I of1 
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I am also aware of the obligations of OCR to honor requests under the Freedom of 
lnfom1ation Act (FOlA). I understand that it may be necessary for OCR to disclose 
information, including personally identifying information, which it has gathered as 
part of its investigation of my complaint. 

In addition, I understand that as a complainant I am covered by the Department of 
Health and Human Services' (I-ffiS) regulations which protect any individual from 
being intimidated, threatened, coerced, retaliated against, or discriminated against 
because he/she has made a complaint, testified, assisted, or participated in any 
manner in any mediation, investigation, hearing, proceeding, or other part of HHS' 
investigation, conciliation, or enforcement process. 

After reading the above information. please check ONLY ONE of the following boxes: 

00 CONSENT: I have read, understand, and agree to the above and give permission to 
OCR to reveal my identity or identifying information about me in my case file to persons at 
the entity or agency under investigation or to other relevant persons, agencies, or entities 
during any part of HHS' investigation, conciliation, or enforcement process 

D CONSENT DENJED: 1 have read and I understand the above and do not give 
permission to OCR to reveal my identity or identifying information about me. I understand 
that this denial of consent is likely to impede the investigation of my complaint and may 
result in closure of the investigation. 

Signature: Date: 10/09/201 7 
•Please sign and date 'f submmmg this fomr by emar/ bcc,mse s11bn11ss1011 by email represents yor1r ngnawre. 

Name (Please print): 

Address: 

Telephone Number: , 

Complaint Consent Form Page2of2 
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NOTICE TO COMPLAINANTS AND OTHER 
INDIVIDUALS ASKED TO SUPPLY INFORMATION 

TO THE OFFICE FOR CIVIL RIGHTS 

Privacy Act 
The Privacy Act of 1974 (5 U.S.C. §552a) requires OCR to notify individuals whom it 
asks to supply information that: 

- OCR is authorized to solicit information under: 
(i) Federal laws barring discrimination by recipients of Federal financial assistance on 
grounds of race, color, national origin, disability, age, sex, religion under programs and 
activities receiving Federal financial assistance from the U.S. Department of Health and 
Human Services (HHS), including, but not limited to, Title VI of the Civil Rights Act of 
1964 (42 U.S.C. §2000d et seq .), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
§794), the Age Discrimination Act of 1975 (42 U.S.C. §6101 et seq.), Title IX of the 
Education Amendments of 1972 (20 U .S.C. § 1681 et seq.), and Sections 794 and 855 of 
the Public Health Service Act (42 U.S.C. §§295m and 296g); 
(ii) Titles VI and XVI of the Public Health Service Act (42 U.S.C. §§291 et seq. and 300s 
et seq.) and 42 C.F.R. Part 124, Subpart G (Community Service obligations ofHill­
Burton facilities); 
(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs 
conducted by HHS; and 
(iv) Title II of the Americans with Disabilities Act (42 U.S.C. §12131 et seq.) and 
Department ofJustice regulations at 28 C.F.R. Part 35, which give HHS "designated 
agency" authority to investigate and resolve disability discrimination complaints against 
certain public entities, defined as health and service agencies of state and local 
governments, regardless of whether they receive federal financial assistance. 
(v) The Standards for the Privacy oflndividually Identifiable Health Information (The 
Privacy Rule) at 45 C.F.R. Part 160 and Subparts A and E of Pait 164, which enforce the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA) (42 U.S.C. 
§I320d-2). 

OCR will request information for the purpose of determining and securing compliance 
with the Federal laws listed above. Disclosure of this requested information to OCR by 
individuals who are not recipients of federal financial assistance is voluntary; however, 
even individuals who voluntarily disclose information are subject to prosecution and 
penalties under 18 U.S.C. § 1001 for making false statements. 

Additionally, although disclosure is voluntary for individuals who are not recipients of 
federal financial assistance, failure to provide OCR with requested information may 
preclude OCR from making a compliance determination or enforcing the laws above. 

Nouce ro Complaman/s and Other Jnd1vid11a/s Page 1 of2 
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OCR has the authority to disclose personal information collected during an investigation 
without the individual's consent for the following routine uses: 

(i) to make disclosures to OCR contractors who are required to maintai n Privacy Act 
safeguards with respect to such records; 
(ii) for disclosure to a congressional office from the record of an individual in response to 
an inquiry made at the request of the individual; 
(iii) to make disclosures to the Department of Justice to permit effective defense of 
litigation; and 
(iv) to make disclosures to the appropriate agency in the event that records maintained by 
OCR to carry out its functions indicate a violation or potential violation of law. 

Under 5 U.S.C. §552a(k)(2) and the J-lliS Privacy Act regulations at 45 C.F.R. §5b. l 1 
OCR complaint records have been exempted as investigatory material compiled for law 
enforcement purposes from certain Privacy Act access, amendment, correction and 
notification requirements. 

Freedom oflnformation Act 
A complainant, the recipient or any member of the public may request release of OCR 
records under the Freedom oflnformation Act (5 U.S.C. §552) (FOIA) and HHS 
regulations at 45 C.F.R. Part 5. 

Fraud and False Statements 
Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or 
imprisonment for conviction of "whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly and willfully falsifies, conceals or 
covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations or makes or uses any false writing or document 
knowing the same to contain any false, fictitious, or fraudulent statement or entry" . 

Nouce ro Complaman/s and Other Jnd1vid11a/s Page2of2 
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PROTECTING PERSONAL INFORMATION IN 
COMPLAINT INVESTIGATIONS 

To investigate your complaint, the Department of Health and Human Services' (HHS) 
Office for Civi l Rights (OCR) will collect information from different sources. Depending 
on the type of complaint, we may need to get copies of your medical records, or other 
information that is personal to you. This Fact Sheet explains how OCR protects your 
personal information that is part of your case file. 

HOW DOES OCR PROTECT MY PERSONAL INFORMATION? 

OCR is required by law to protect your personal information. The Privacy Act of 1974 
protects Federal records about an individual containing personally identifiable information, 
including, but not limited to, the individual ' s medical history, education, financial 
transactions, and criminal or employment history that contains an individual ' s name or 
other identifying information. 

Because of the Privacy Act, OCR will use your name or other personal information with a 
signed consent and only when it is necessary to complete the investigation of your 
complaint or to enforce civil rights laws or when it is otherwise permitted by law. 

Consent is voluntary, and it is not always needed in order to investigate your complaint; 
however, failure to give consent is likely to impede the investigation of your complaint 
and may result in the closure of your case. 

CAN I SEE MY OCR FJLE? 

Under the Freedom of Information Act (FOIA), you can request a copy of your case file 
once your case has been closed; however, OCR can withhold information from you in 
order to protect the identities of witnesses and other sources of information. 

CAN OCR GIVE MY FILE TO ANY ONE ELSE? 

If a complaint indicates a violation or a potential violation of law, OCR can refer the 
complaint to another appropriate agency without your permission. 

If you file a complaint with OCR, and we decide we cannot help you, we may refer your 
complaint to another agency such as the Department of Justice. 

CAN ANYONE ELSE SEE THE INFORMATION IN MY FJLE? 

Access to OCR' s files and records is controlled by the Freedom ofinformation Act 
(FOIA). Under FOIA, OCR may be required to release information about this case upon 
public request. In the event that OCR receives such a request, we will make every effort, 

P rotecting Personal /nforma11on Page I of2 
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as permitted by law, to protect information that identifies individuals, or that, if released, 
could constitute a clearly unwarranted invasion of personal privacy. 

IfOCR receives protected health information about you in connection with a HlPAA 
Privacy Rule investigation or compliance review, we will only share this infonnation with 
individuals outside of HHS if necessary for our compliance efforts or ifwe are required to 
do so by another law. 

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A 
COPY OF MY FILE? 

In most cases, the first two hours spent searching for document(s) you request under the 
Freedom oflnformation Act and the first 100 pages are free. Additional search time or 
copying time may result in a cost for which you will be responsible. [f you wish to limit 
the search time and number of pages to a maximum of two hours and 100 pages; please 
specify this in your request. You may also set a specific cost limit, for example, cost not 
to exceed$ I 00.00. 

If you have any questions about this complaint and consent package, 
Please contact OCR at http://www.hhs.gov/ocr/office/about/contactus/index.html 

OR 

Contact your OCR Regional Office 
(see Regional Office contact information on page 2 of the Complaint Form) 

Protecting Personal /nforma11on Page2of2 
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contravention of the federal Weldon Amendment by a California state government agency action. We 
believe that abortion is a grave moral evil and object to being morally complicit in abortion through the 
provision of insurance coverage for abortion to our employees. [Provide any relevant information about 
your church] On August 22, 2014, the California Department of Managed Health Care (DMHC) notified 
all private health care insurers in the state, including those through whom we purchase our employee 
plan, that all health care plans issued in California must immediately cover elective abortions under 
DMHC's interpretation of California state law (See DMHC's letter to insurers of August 22, 2014 
https://www.dmhc.ca.gov/Portals/0/082214letters/abc082214.pdf ). Because no religious exemption 
exists from the DMHC order of August 22, 2014, our church's staff health insurance plans must include 
elective abortion coverage without our authorization and over our objections. All the health plans 
offered to our church included full and unrestricted coverage for direct abortion without limitation. 
Having no alternative, we were compelled to enroll in a plan that covers all abortions for all plan 
participants. This development is morally and religiously unacceptable to our faith ministry, as it 
burdens our conscience rights by compelling us to fund, through our premium payments, abortion on 
demand for our employees. Since 2005, the Weldon Amendment in federal law (Section 507 of the 
Consolidated Appropriations Act, 2017, Pub L. No 115-31 (May 5, 2017)) requires States to maintain 
neutrality on abortion by prohibiting precisely the sort of coercive, discriminatory, and divisive action 
the DMHC has taken with its abortion insurance mandate. Specifically, DMHC is "subject[ing]" our 
"health insurance plan" "to discrimination," by denying approval for a plan that omitted abortion 
coverage, solely "on the basis that the [plan] does not ... provide coverage of .. . abortions." We request 
that this Office enforce the terms of the Weldon Amendment and prevent California from discriminating 
against us in violation of this federal law. DMHC is immediately forcing our Church to offer our 
employees a health plan that includes coverage of abortion, in violation of our deeply-held religious and 
moral convictions, and forcing us to consider cancellation of these plans. We ask that you act urgently to 
remedy this violation of our rights. 
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