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Y NATIONAL
',WUMEN'S
LAWCENTER

EXPANDING THE POSSIBILITIES

March 27, 2018

Dffice for Civil Rights

Department of Health and Human Services
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue, SW
Washington, D.C. 20201

Submitted Flectromically

Attention: Commentis in Response to Department of Health and Human Services, Office
for Civil Rights, Conscience NPRM, RIN 0945-ZA03

Dear Secretary Azar,

The National Women's Law Center (“the Center”) is writing to comment on the Department of
Health and Human Services’ (“'the Department™) and the Office for Civil Rights’ (“OCR™)
proposed rule “Protecting Statutory Rights in Health Care™ (“Proposed Rule™)." Since 1972, the
Center has worked to protect and advance the progress of women and their families in core
aspects of their lives, including income security, employment, education, and reproductive rights
and health, with an emphasis on the needs of low-income women and those who face multiple
and intersecting forms of discrimination, To that end, the Center has long worked to end sex
discrimination and to ensure all people have equal access to the full range of health care,
including abortion and birth control, regardless of income, age, race, sex, sexual orientation,
gender identity, ethnicity, geographic location, or type of insurance coverage,

Despite the Department’s claims, the Proposed Rule is unnecessary. It is also illegal. The
Proposed Rule attempts to create new rights for individuals and entities to refuse to provide
patient care by expanding existing, harmful religious exemption laws in ways that exceed and
conflict with both the plain language of the statutes and Congressional intent. The Proposed Rule
also asserts authority over other federal laws, attempting to create new refusals to provide care.
In creating these new rights and expanding its reach, the Proposed Rule conflicts with federal
law thereby fostering confusion and chaos.

The Proposed Rule emboldens discrimination. By making it easier for institutions and
individuals to refuse to provide comprehensive health care, the Proposed Rule endangers the
health and lives of women and lesbian, gay, bisexual, transgender, and queer (“"LGBTQ™) people
across the country. While the Center’s comments focus in particular on the harm to women and
access to reproductive health care, it is clear that the Proposed Rule will undermine the provision
of health care and exacerbate health disparities for many patient populations, as other
commentators will discuss. And yet the Department fails to take this harm into account. Contrary

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880 (proposed
Jan. 26, 2018) (1o be codified at 45 CF.R. pt. 8%) [hereinafier Rule].

With the low on your side, grear things are possible.
11 Dupont Circle 4 Suite 800 4 Washington, 0C 20036 4 202588 5180 ¢ 202588 5185 Fax # www,nwic.ong
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to the Department’s claims, the Proposed Rule harms rather than helps the provider-patient
relationship and burdens providers who want to provide comprehensive care.

For all of these reasons, explained in more detail below, the Center is strongly opposed to the
Proposed Rule and calls on the Department and OCR to withdraw the Proposed Rule in its
entirety.

L Despite the Department’s Claims, the Proposed Rule is Unnecessary, Emboldens
Discrimination in Health Care, and Goes Far Beyond the 2008 Rule.

The Department claims that the Proposed Rule is necessary to protect individuals and health care
providers from “discrimination, coercion, and intolerance.”” But there is no need to address the
so-called discrimination the Department purports to protect against. There are already ample
religious exemptions in federal law, including in Title VIL? the Americans with Disabilities Act,’
and the “ministerial exception” courts have read into the U.S. Constitution.’ In addition, there are
already a number of existing federal religious exemption laws that unfortunately allow
individuals and entities to opt of providing critical health care services, in particular abortion and
sterilization.® The Proposed Rule claims that more authority and enforcement of the religious
exemption laws is needed, but the Notice of Proposed Rulemaking cites only forty-four
complaints in ten years, which OCR is capable of handling without additional resources or
authority.” Moreover, OCR already has authority to investigate complaints and, where
appropriate, either collect funds wrongfully given while the entity was not in compliance or
terminate funding altogether, and already educates providers about their rights under these laws.®

The reality is that the Department is seeking not to enforce existing laws but to expand them and
create new rights under these laws. As explained below, this is unlawful and creates conflicts
with other federal laws. Further, the Proposed Rule does not merely expand rights under existing
refusal of care laws. Instead, it pulls in a host of new laws over which OCR has never before had
authority, creating new rights and enforcement powers under these laws as well.

In so doing, the Proposed Rule does not address discrimination in health care, it emboldens it.
The Proposed Rule intends to change existing law in order to allow any individual or entity
involved in a patient’s care — from a hospital’s board of directors, to an insurance company, to
the receptionist that schedules procedures — to use their personal beliefs to determine a patient’s
access to care. The Proposed Rule would further entrench discrimination against women and

*Id. at 3903.

342 U.S.C. § 2000e-2 (1964).

142U.S.C. § 12101 (1990).

> See Hosanna-Tabor Evangelical Lutheran Church v. Equal Emp’t. Opportunity Comm’n, 132 S. Ct. 694, 704
(2012) (holding for the first time that the First Amendment requires a “ministerial exception™).

© “Weldon Amendment”, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009); Public
Health Service Act, 42 U.S.C. § 238n (2018); “Church Amendments” 42 U.S.C. § 300a-7 (2018); “Coats
Amendment” 42 U.S.C. § 238n (2017).

’ Rule, supra note 1, at 3886.

8 See Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 45 C.F.R. pt. 88
(2011).

HHS Conscience Rule-000149142
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LGBTQ patients who already face high rates of discrimination in health care, including as a
result of providers’ religious beliefs. As explained in more detail below, this not only harms
individuals and subjects them to discrimination, it is unlawful.

The Department tries to hide how far-reaching and dramatic this Proposed Rule is by claiming it
is merely a reinstatement of the rule promulgated by the Bush Administration in 2008 and later
rescinded by the Obama Administration in 2011.° Even if this was the case, the Proposed Rule
would be dangerous. The 2008 rule was the subject of widespread opposition, including from 28
U.S. Senators and 131 Members of the U.S. House of Representatives, 14 state attorneys general,
27 state medical societies, the American Medical Association (AMA), American Hospital
Association, National Association of Community Health Centers, American College of
Emergency Phoysicians, and commissioners on the Equal Employment Opportunity
Commission.'’ In fact, the AMA and several leading medical organizations argued the 2008 Rule
would “seriously undermine patients’ access to necessary health services and information,
negatively impact federally-funded biomedical research activities, and create confusion and
uncertainty among physicians, other health care professionals, and health care institutions.”"!
But, the Proposed Rule reaches much further than the 2008 Rule. When compared to the 2008
Rule, the Proposed Rule seeks to allow more individuals and more entities to refuse care to
patients and allow more services, or even information, to be refused, forces more entities to
allow their employees to refuse care, imposes additional, unnecessary notice and compliance
requirements, and invites states to further expand refusal laws.

11 The Proposed Rule Unlawfully Creates and Expands Rights to Refuse to Provide
Care.

Under the Proposed Rule the Department intends to extend the reach of already harmful religious
exemption laws so that any individual or entity, no matter how attenuated their involvement, can
refuse to provide, participate in, or give information about any part of any health care service
based on the assertion of a religious or moral belief. Furthermore, the Proposed Rule hamstrings
the ability of an enormous range of entities to ensure that patients get the care they need. These
expansions represent unlawful overreach by the Department and contradict the plain language of
underlying federal law and Congressional intent.

a. The Proposed Rule Expands Existing Harmful Religious Exemption Laws

Although the Proposed Rule purports to merely interpret existing harmful federal laws that allow
health care providers to refuse to treat an individual seeking an abortion and/or sterilization —

° Rule, supra note 1, at 3885. See also Ensuring that Department of Health and Human Services Funds Do Not
Support Coercive or Discriminatory Policies or Practices in Violation of Federal Law 73 Fed. Reg. 78,071(Dec. 19,
2009) (2008 Rule) (rescinded in large part by 76 Fed. Reg. 9,968 (Feb. 23, 2011)(codified at 45 C.F.R. pt. 88)).

1 Comment Letters on Proposed Rule Ensuring that Department of Health and Human Services Funds Do Not
Support Coercive or Discriminatory Policies or Practices in Violation of Federal Law 73 Fed. Reg. 50,274 (Aug. 26,
2008) (on file with National Women’s Law Center).

"' American Medical Assoc. et al. Comment Letter on Proposed Rule 73. Fed. Reg. 50,274 (Aug. 26, 2008)(on file
with National Women’s Law Center).
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namely the so-called Church, Coats, and Weldon Amendments — in fact it creates new rights that
are not specifically and currently enumerated in those laws.

It does this in part by redefining words in harmful, expansive ways that belie common
understandings of the terms in order to create new rights. For example:

e The Proposed Rule’s definition of “assist in the performance” greatly expands not only
the types of services that can be refused, but also the individuals who can refuse. It
includes those merely making “arrangements for the procedure” no matter how tangential
and could be read to include individuals such as the hospital room scheduler, the
technician charged with cleaning surgical instruments, and other hospital employees. In
fact, the definition includes participation “in any program or activity with an articulable
connection to a procedure...” (emphasis added).'* While what is meant by “articulable
connection” is not clear, the use of the term in case law indicates an intention for it to be
interpreted broadly — a mere connection that one can articulate may suffice."

e Through a broad definition of “entity” the Proposed Rule attempts to expand the
individuals and types of entities covered by religious exemption laws and allow an even
broader swath of individuals within those entities to refuse to do their jobs.™* For
example, under the Proposed Rule a Department grantee that provides health care
transportation services for individuals with disabilities could attempt to claim a right to
refuse to provide that service to a person who needs a sterilization procedure. Or an
employee at a research and development laboratory could claim the right to refuse to
accept the delivery of biomedical waste donated from a hospital with an obstetrics and
gynecology practice that performs abortions.

e The Proposed Rule’s definition of “referral” goes beyond any common understanding of
the term, allowing refusals to provide any information that could help an individual to get
the care they need. "> The Proposed Rule does not even require that patients be informed
of the individual’s or entity’s refusal to provide care, information, referrals, or other
services, leaving patients unaware that their health care providers is not providing the
care or information they need.

e The Proposed Rule’s definition of “workforce” attempts to expand refusals of care to an
even broader range of people and would allow almost all staff levels within an entity,
including volunteers or trainees, to assert a new right to refuse to do their job."® For
example, a volunteer at a hospital could claim a right to refuse to deliver medicine to a
patient’s room or even deliver meals to a patient who is recovering from a surgery to
which the volunteer objects.

12 Rule, supra note 1, at 3923.

3 Cf Jamerson v. Runnels, 713 F.3d 1218, 1229 (9th Cir. 2013) (describing the standard for evaluating whether a
peremptory challenge was impermissibly based on race as “require[ing] only that the prosecutor express a
believable and articulable connection between the race-neutral characteristic identified and the desirability of a
prospective juror...”(emphasis added)).

" Rule, supra note 1, at 3924

P rd.

' 1d
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b. These New Rights are Contrary to Existing Law and Congressional Intent

The expansions and new and unwarranted definitions exceed and conflict with the existing
federal laws the Proposed Rule seeks to enforce. For example, the Proposed Rule expands the
definition of “health care entity” under existing law to include plan sponsors and third-party
administrators.'” Adding plan sponsors to the definition of “health care entity” under the Weldon
Amendment is a blatant attempt to add words that plainly do not exist in the underlying federal
law."® Indeed, just two years ago, OCR determined that the Weldon Amendment — according to
its plain text — does not apply to plan sponsors." This also holds true for the other ways in
which the Proposed Rule attempts to expand the definition of “health care entity.” Under the
Coats and Weldon Amendments, “health care entity” is defined to encompass a limited and
specific range of individuals and entities.”” The Proposed Rule attempts to create a new
definition of this term by combining statutory definitions of “health care entity” found in
different statutes and applicable in different circumstances. Such an attempt to expand the
meaning of a statutory term Congress already took the time to define goes directly against
Congressional intent.”!

The legislative history of the existing federal refusal of care laws reinforces that the Proposed
Rule violates Congressional intent. For example, Congress adopted the Coats Amendment in
response to a decision by the accrediting body for graduate medical education to rightfully
require obstetrics and gynecology residency programs to provide abortion training. The
legislative history of Coats states, “[p]roviders will continue to train the management of
complications of induced abortion as well as train to handle [a] situation involving miscarriage
and still birth or a threat to the life of the mother. The amendment requires no change in the
practice of good obstetrics and gynecology.”** The attempted expansion under the Proposed Rule
to allow anyone to refuse to provide abortion regardless of the circumstances was clearly not
intended. Similarly, proponents of the Weldon Amendment made “modest” claims about the
Amendment, suggesting that the additional language was necessary only to clarify existing
“conscience protections” not for it to be the sweeping license to refuse the Proposed Rule
attempts to create.”

The Proposed Rule’s expanded use of sections (¢)(2) and (d) of the Church Amendments also
violates Congressional Intent. These two sections were passed under Title II of the National
Research Services Act in 1974, which specifically dealt with biomedical and behavioral
research.” This Act was designed to ensure that research projects involving human subjects are

7 1d.

18 See Weldon Amendment, supra note 6.

19 See Letter from J ocelyn Samuels, Director of Office for Civil Rights, to Catherine W. Short, Esq. et al. (June 21,
2016), available at http://www.adfmedia.org/filesf CDMHClInvestigationClosureLetter. pdf.

2 Weldon Amendment, supra note 6; Coats Amendment, supra note 6.

2 The doctrine of expressio unius est exclusion alterius (the expression of one thing implies the exclusion of others)
as applied to statutory interpretation creates a presumption that when a statute designates certain persons, things, or
manners of operation, all omissions should be understood as exclusions.

* 141CONG. REC. $17293 (June 27, 1995) (statement of Rep. Coats).

3 150 CoNG. REC. H10090 (Nov. 20, 2004) (statement of Rep. Weldon).

* National Research Services Act of 1974, Pub. L. No, 93-348, 88 Stat. 348 § 214.

HHS Conscience Rule-OO?Q 49145
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performed in an ethical manner,” Congress did not intend, as the Proposed Rule implies, to
allow health care personnel to refuse to participate in any health care service. Such an expansion
of the meaning of the Church Amendment was clearly not intended by Congress in the passage
of the statute and would turn Congress’ intent to protect patients on its head.

In other words, in greatly expanding the existing federal refusal laws relating to treating an
individual seeking abortion or sterilization or refusing in the biomedical or behavioral research
context, the Proposed Rule exceeds the scope of federal law and conflicts with congressional
intent. It is therefore unlawful

¢ The Proposed Rule Overreaches Into Other Federal Laws, Undermining
Congressional Iintent

However, the Department does not limit its overreach to the aforementioned laws. Instead, under
the Proposed Rule, the Department has unlawfully asserted authority over a greater number of
federal statutes in an attempt to create new refusal provisions and to give the Department
authority it previously did not have. For example, the Proposed Rule would prohibit a State
agency that administers a Medicaid managed care program from requiring an organization “to
provide, reimburse for, or provide coverage of, a counseling or referral service if the
organization objects,”* However, the underlying Medicaid statute merely provides a rule of
statutory construction which states that nothing in the statute should be construed to require a
state agenc%y that administers a Medicaid managed care program to use its funds for such
purposes.”’ By misrepresenting the limited scope of this provision in order to create a new
refusal provision, the Proposed Rule directly contradicts Congressional intent.

By attempting to create new refusal provisions, the Department also seeks to give OCR unlawful
enforcement authority over these provisions. For many of these, Congress already established an
enforcement scheme in the statute at issue. The Department should be reminded that “regardless
of how serious the problem an administrative agency seeks to address . it may not exercise its
authority ‘in a manner that is inconsistent with the administrative structure that Congress enacted
into law."™ Not only is it unlawful for the Department to alter the enforcement mechanisms
contemplated by the statute, in many cases it would be nonsensical. For example, the Proposed
Rule is attempting to re-delegate oversight of youth suicide early intervention and prevention
strategies to OCR. despite the specific existing authority held by the Center for Substance Abuse
Treatment.”’ Congress specifically created a “Center for Substance Abuse Treatment,” the
director of which is already charged with administening block grants and ensuring compliance
with applicable law for development of youth suicide earlv intervention and prevention
strategies.”” The Department’s attempt to alter this statutory scheme by attempting to give OCR

5 e, e, Todd W, Rice, The Hlistorical, Firical, and Legal Bockgrownd of Human-Subjects Research, 53
RESPIRATORY CARE 2325 (2008), hitp://rc. regjournal com/content/respeare/33/ 1071325 full pdf,
* Rule, supra note 1, at 3926.

T See 42 US.C. B 1395w-22 (2010).

* See Food and Drug Admin. v. Brown & Williamson Tobacco Corp.. 529 U S, 120, 125-26 (2000),

* See Rule, supra note 1. at 3927,

* See Cenier for Substance Abuse Treatment, 42 US.C. § 290bb (2016); Younth Suicide Early Intervention and
Prevention Strategics. 42 US.C. § 290bh-30 (2004).

HHS Conscience Rule-000149146
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authority to enforce certain provisions of the block grant is unlawful. Moreover, this change is
nonsensical, given that the provision of statutory construction found within the statute outlining
the program’s requirement was never intended to be used to create a right to refuse.”'

III.  The Proposed Rule Conflicts with Federal Laws.

The Proposed Rule generates conflict and confusion, creating chaos with existing federal laws. It
appropriates language from landmark civil rights laws while entirely failing to even mention
important laws that protect patients from discrimination and unreasonable barriers to health care
access, that already govern employment discrimination based on religious belief, and that ensure
patients get the care they need, particularly in emergency situations. By unilaterally attempting to
broaden existing refusal of care laws, the Department jettisons the careful balance present in
existing federal law. The Department attempts to upset this existing federal balance without
legitimate statutory authority or even a reasoned explanation.

a. The Proposed Rule Would Subvert Civil Rights Statutes by Attempting to
Appropriate their Language

The Department has exceeded its authority by appropriating language from civil rights statutes
and regulations that were intended to improve access to health care and applying that language to
situations for which it was not intended. By taking the language of civil rights laws and
regulations out of context, the Proposed Rule creates a regulatory scheme that is not only
unlawful, but is nonsensical and affirmatively harmful. For example, the notice and certification
of compliance and assurance requirements simply do not make sense when applied to the laws
the Proposed Rule seeks to enforce. They will place a significant and burdensome requirement
on health care providers, taking resources away from patient care without adding any benefit.

Moreover, the Proposed Rule defines “discrimination” for the first time** and does so in a way
that subverts the language of landmark civil rights statutes to shield those who would
discriminate rather than to protect against discrimination. In this context, this broad definition is
inappropriate. Further such a vague and inappropriate definition provides no functional guidance
to entities on how to comply with the applicable requirements thereby fostering confusion.

b. The Proposed Rule Conflicts with Sections 1554 and 1557 of the Affordable Care
Act

The Proposed Rule conflicts with two provisions of the Affordable Care Act.

Section 1554 of the Affordable Care Act prohibits the Secretary of Health and Human Services
from promulgating any regulation that “creates any unreasonable barriers to the ability of
individuals to obtain appropriate medical care.”> As discussed in more detail below, religious
refusals have been used to discriminate and deny patients the care they need based on the
assertion of a religious or personal belief. By expanding the reach of refusals and permitting

31 See 42 U.S.C. § 290bb-36 (2004).
2 1d. at 3923-924.
F 42 U.S.C. § 18114(1) (2010).

HHS Conscience Rule-000149147
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objecting individuals and health care entities to deny patients needed health care services, the
Proposed Rule erects unreasonable barriers to medical care and impedes access to health care
services such as abortion and sterilization.”*

Section 1557 of the Affordable Care Act prohibits discrimination in health care programs or
activities on the basis of race, color, national origin, sex, age, or disability.* Prior to Section
1557, no broad federal protections against sex discrimination in health care existed. The ACA
was intended to remedy this, as evidenced not only by the robust protection provided by Section
1557 itself, but also by the ACA’s particular focus on addressing the obstacles women faced in
obtaining health insurance and accessing health care.*® As discussed in more detail below, by
emboldening refusals for services that women and LGBTQ patients disproportionately or
exclusively need, the Proposed Rule entrenches sex discrimination in health care and undermines
the express purpose of Section 1557.

c. The Proposed Rule Conflicts with Title VII

The Proposed Rule makes no mention of Title VII, the leading federal law barring employment
discrimination, or current Equal Employment Opportunity Commission (EEOC) guidance on
Title VIL*” With respect to religion, Title VII requires reasonable accommodation of employees’
or applicants’ sincerely held religious beliefs, observances, and practices when requested unless
the accommodation would impose an “undue hardship” on an employer.*® For decades, Title VII
has established the legal framework for religious accommodations in the workplace. When a
health care worker requests an accommodation, Title VII ensures that employers can consider the
effect an accommodation would have on patients, coworkers, public safety, and other legal

3 The Proposed Rule therefore also violates § 706(2) of the APA, which instructs a reviewing court under arbitrary
and capricious standard of review to consider and hold unlawful agency action found to be (A) arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law; (B) contrary to constitutional right, power,
privilege, or immunity; (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law; (E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.
¥ 42 U.S.C. § 18116 (2010).
3 See 42 U.S.C. § 300gg(a) (2015) (allowing rating based only on family size, tobacco use, geographic area, and
age, but not sex); 45 C.F.R. § 147.104(e) (2015) (prohibiting discrimination in marketing and benefit design,
including on the basis of sex); see also, e.g., 156 CONG. REC. H1632-04 (daily ed. March 18, 2010) (statement of
Rep. Lee) (“While health care reform is essential for everyone, women are in particularly dire need for major
changes to our health care system. Too many women are locked out of the health care system because they face
discriminatory insurance practices and cannot afford the necessary care for themselves and for their children.”); 156
CONG. REC. H1891-01 (daily ed. March 21, 2010) (statement of Rep. Pelosi) (“It’s personal for women. After we
pass this bill, being a woman will no longer be a preexisting medical condition.”); 155 CONG. REC. S12026 (daily
ed. Oct. 8, 2009) (statements of Sen. Mikulski) (“[H]ealth care is a women’s issue, health care reform is a must-do
women’s issue, and health insurance reform is a must-change women’s issue because . . . when it comes to health
insurance, we women pay more and get less.”); 155 CONG. REC. S10262-01 (daily ed. Oct. 8, 2009) (statement of
Sen. Boxer) (“Women have even more at stake. Why? Because they are discriminated against by insurance
companies, and that must stop, and it will stop when we pass insurance reform.”); 156 CONG. REC. H1854-02 (daily
ed. March 21, 2010) (statement of Rep. Maloney) (“Finally, these reforms will do more for women’s health . . . than
any other legislation in my career.”).
37 See 42 U.S.C. § 2000e-2 (1964); Title VII of the Civil Rights Act of 1964, U.S. EQUAL EMP'T.
gPPORTUNITY COMM'N (2018), https://www.eeoc.gov/laws/statutes/titlevii.cfm.

Id.
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obligations.” The Proposed Rule, however, sets out an entirely different and conflicting
standard, leaving health care employers in the impossible position of being subject to and trying
to satisfy both the Proposed Rule and Title VIL. Indeed, when similar regulations were proposed
in 2008, EEOC commissioners and the Legal Counsel filed comments that raised similar
concerns and stated clearly that Title VII should remain the relevant legal standard. *

Furthermore, the language in the Proposed Rule would seem to put health care entities in the
position of being forced to hire people who intend to refuse to perform essential elements of a
position even though Title VII would not require such an “accommodation.” For example. there
is no guidance about whether it is impermissible “discrimination” for a Title X-funded health
center not to hire a counselor or clinician who refuses to provide non-directive options
counseling to women with positive pregnancy tests even though it is an essential job function.
The employer would not be required to do so under Title VIL It is not only nonsensical for a
health care entity to be forced to hire someone it knows will refuse to fulfill essential job
functions, but it would also fosier confusion by imposing duties on employers far beyvond Title
VII and current EEQC guidance.

o The Proposed Rule Conflicis with Federal Law on Treatment of Patients Facing
Lmergency Sifwaiions

The Proposed Rule fails to address treatment of patients facing emergency health situations,
including an emergency requiring miscarriage management or abortion. The Emergency Medical
Treatment and Active Labor Act ("EMTALA™) requires hospitals that have a Medicare provider
agreement and an emergency room or department to provide to anyone requesting treatment an
appropriate medical screening to determine whether an emergency medical condition exists and
to stabilize the condition or, if medically warranted, to transfer the person to another Faci!ity.”

Because the Proposed Rule does not contain an explicit exception for situations in which an
abortion — or other health service the Proposed Rule may empower individuals or entities to
refuse — is needed to protect the health or life of a patient, the Proposed Rule is confusing to
institutions regarding their obligations under the Proposed Rule as they relate to EMTALA.
Every hospital is required to comply with EMTALA; even a religiously-affiliated hospital wlth
an institutional objection to abortion must provide the care required in emergency situations.’

e The Proposed Rule Violates the Establishment Clanse

* Il

" Equal Emp't. Opportunity Comim’n, I.cga! L"mmsxel (‘ommcu[ L.cm:r on Pmp-om Rule 73 ch Reg. 50,274 (Sept,
24, 20081, avaiiable af h / nl; Equal
Emp’t Opportunity Commissioners Christing GrifTiin, SILmn Ishimaru Comment Letier on Proposed Rule 73 Fed
Reg, 50,274 (on file with National Women's Law Center),

W See 42 US.C. 8 1395dda)c) (2003),

™ In order to effectuale the imporiant legislative purpose, institutions claiming a religious or moral objection to
treatment must comply with EMTALA and courts agree. See, e.g.. Shelton v. University of Medicine and Dentistry
of Mew Jersey, 223 F 3d 220, 228 (3rd Cir, 2000; fn re Baby K. 16 F.3d 590, 597 (4th Cir. 19%4); Nonsen v.
Medical Staffing Network, Inc. 2006 WL 1529664 (W.D. Wis.); Grant v. Fairview Hosp. & Healthcare Servs., No.
Ciy, 02—4232INEIGL, 2004 WL 326094, at *2 (D, Minn. 2006); Brownficld v. Daniel Freeman Marina Hosp.. 208
Cal. App. 3d 403 (Ca. CL. App. 1989): Barris v. County of Los Angeles. 972 P.2d 966, 972 (Cal. 1999).
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The Proposed Rule unlawfully establishes and adopts one subset of religious views while
denying health care to those with differing views. In fact, staff within the Department have
indicated that the Department intends to support evangelical beliefs over others.** These
statements are consistent with the Department’s actions.** The Department cannot promulgate
proposed rules in reliance on unconstitutional preferences such as reli§ious beliefs. Such actions
are unlawful and out of line with the Department’s historical mission.”

IV. The Proposed Rule Will Harm Patients, and the Department Has Failed to Take
This Into Account.

The Proposed Rule is contrary to the Department’s stated mission: “to enhance and protect the
health and well-being of all Americans.” In order to achieve that mission, one of the
Department’s primary goals is to “eliminate[ | disparities in health, as well as [to increase] health
care access and quality.”*® In its singular focus on what the Department claims is discrimination
on the basis of religious or moral beliefs, it abdicates its mission. The Department ignores the
pervasive discrimination in health programs and activities that individuals face, particularly those
who seek reproductive health care, or because of their sex, gender identity, or sexual orientation.
The Department unlawfully ignores how this discrimination is compounded by refusals of care
based on personal beliefs and how the Proposed Rule will amplify that harm.

a. Certain Groups of Patients Routinely Face Discrimination in Health Care

Women have long been the subject of discrimination in health care.*” Despite the historic
achievements of the Affordable Care Act, women are still more likely to forego care because of
cost,”® and women — particularly Black women — are far more likely to be harassed by a

“ Dan Diamond, The Reli gious Activists on the Rise Inside Trump’s Health Department, POLITICO (Jan. 22, 2018),
https://www.politico.com/story/2018/01/22/trump-religious-activists-hhs-351735.

“ See, e.g., Removing Barriers for Religious and Faith-Based Organizations to Participate in HHS Programs and
Receive Public Funding, 82 Fed. Reg. 49,300 (proposed Oct. 25, 2017); Religious Exemptions and
Accommodations for Coverage of Certain Preventive Services Under the Affordable Care Act, 82 Fed. Reg. 47, 792
(proposed Oct. 13, 2017).

* OCR’s Mission and Vision, DEP"T OF HEALTH AND HUMAN SERVS. (2018),
https://www.hhs.gov/ocr/about-us/leadership/mission-and-vision/index.html (“The mission of the Office for Civil
Rights is to improve the health and well-being of people across the nation; to ensure that people have equal access to
and the opportunity to participate in and receive services from HHS programs without facing unlawful
discrimination; and to protect the privacy and security of health information in accordance with applicable law.”).

* See HHS Action Plan to Reduce Racial and Ethnic Health Disparities, DEP’T OF HEALTH AND HUMAN
SERVS., at 7, https://minorityhealth.hhs. gov/npa/files/Plans/HHS/HHS Plan_complete.pdf.

7 Prior to the Affordable Care Act (ACA), women were charged more for health care on the basis of sex and were
continually denied health insurance coverage for services that only ciswomen, transgender, and gender non-
conforming patients need. See Turning to Fairness, NAT'L WOMEN’S L. CTR. 1, 3-4 (2012), https://nwlc.org/wp-
content/uploads/2015/08/nwlc_2012_turningtofairness_report.pdf (noting that while the ACA changed the health
care landscape for women in significant ways, women still face additional hurdles).

* See Shartzer, et al., Health Reform Monitoring Survey, URBAN INST. HEALTH PoLICY CTR. (Jan. 2015),
http://hrms.urban.org/briefs/Health-Care-Costs-Are-a-Barrier-to-Care-for-Many-Women. html.
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provider.” These barriers mean women are more likely not to receive routine and preventive
care than men. Moreover, when women are able to see a provider, women’s pain is routinely
undertreated and often dismissed.”® And due to gender biases and disparities in research, doctors
offer women less aggressive treatment, or even no treatment, for conditions such as heart
disease.

LGBTQ individuals encounter high rates of discrimination in health care. According to one
survey, eight percent of lesbian, gay, bisexual, and queer individuals had an experience within
the year prior to the survey where a doctor or other health care provider refused to see them
because of their actual or perceived sexual orientation and seven percent experienced unwanted
physical contact and violence from a health care provider.”? Twenty-nine percent of transgender
individuals were refused to be seen by a health care provider on the basis of their perceived or
actual gender identity in the previous year.”> Additionally, the 2015 U.S. Transgender Survey
found that 23 percent of respondents did not see a provider for needed health care in the previous
year because of fears of mistreatment or discrimination.”*

And these barriers disproportionately impact those facing multiple and intersecting forms of
discrimination, including women of color, LGBTQ persons of color, and individuals living with
disabilities and those struggling to make ends meet. In one report, Black women disclosed that
their doctors failed to inform them of the full range of reproductive health options regarding
labor or delivery possibly due to stereotypes about Black women’s sexuality.”> Even though
women living with disabilities report engaging in sexual activities at the same rate as women
who do not live with disabilities, they often do not receive the reproductive health care they need
for multiple reasons, including lack of accessible provider offices and misconceptions about their
reproductive health needs.”® These barriers also are often made worse by the complex web of

¥ See Discrimination in America: Experiences and Views of American Women. NPR & HARVARD T.H. CHAN SCH.
OF PUB. HEALTH (Dec. 2017), https://cdnl.sph.harvard.edu/wp-content/uploads/sites/21/2017/12/NPR-RWJF-
HSPH-Discrimination-Women-Final-Report.pdf.
0 See, e.g., Diane E. Hoffmann & Anita J. Tarzian, The Girl Who Cried Pain: A Bias Against Women in the
Treatment of Pain, 29:1J. OF L., MED., & ETHICS 13, 13-27 (2001).
3! See, e.g., Judith H. Lichtman et al., Symptom Recognition and Healthcare Experiences of Young Women with
Acute Myocardial Infarction, 10 J. OF THE AM. HEART ASS’N 1 (2015).
32 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care,
CTR. FOR AMERICAN PROGRESS, (Jan. 18, 2018),
https://www.americanprogress.org/issues/1gbt/news/2018/01/18/445130/discrimination-prevents-lgbtq-people-
accessing-health-care/?link_id=2&can_id=d90c309ac9b5a0fa50d294d0b1cdfOb2&source=email -rx-for-
<Si3iscrimjnation&emailfreferreF&emailisubject=rx-for-discn'mination.

1d.
> The Report of the 2015 U.S. Transgender Survey, NAT’L CTR. FOR TRANSGENDER EQUALITY 5 (2016),
https://transequality.org/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf.
3See The State of Black Women & Reproductive Justice, IN OUR OWN VOICE (2017), http://blackrj.org/wp-
content/uploads/2017/06/FINAL-InOurVoices_Report_final pdf.
3 RM Haynes et al., Contraceptive Use at Last Intercourse Among Reproductive-Aged Women with Disabilities: An
Analysis of Population-Based Data from Seven States, CONTRACEPTION (2017),
https://www.ncbi.nlm.nih. gov/pubmed/29253580; see generally Alex Zielinski, Why Reproductive Health Can Be A
Special Struggle for Women with Disabilities, THINK PROGRESS, Oct. 1, 2015, https://thinkprogress.org/why-
reproductive-health-can-be-a-special-struggle-for-women-with-disabilities-73ececea2 3c4/.

11



Case 1:19-cv-04676-PAE Document 180-44 Filed 09/05/19 Page 13 of 17

federal and state laws and policies that restrict access to care, particularly around certain health
services like abortion.

b, Refusals of Care Based on Personal Beliefs Compound the Harin to Patients

This discrimination in health care against women, LGBTQ persons, and those facing multiple
and intersecting forms of discrimination is exacerbated by providers invoking personal beliefs to
deny access to health insurance and an increasingly broad range of health care services,
including birth control, sterilization, certain infertility treatments, abortion, transition-related
care, and end of life care.”” For example, one woman experiencing pregnancy complications was
rushed to the only hospital in her community, a religiously-affiliated facility, where she was
denied the miscarriage management she needed because the hospital objected to this care. ™™ A
transgender man was denied gender affirming surgery at a religiously-affiliated hospital that
refused to provide him a hysterectomy ™ A woman called an ambulance after experiencing
abdominal pain, but the ambulance driver refused to take her to get the care she needed.”’

When refusals of care happen, many patients are forced to delay or forego necessary care, which
can pose a threat not only to their health, but their lives. This is particularly true for patients with
limited resources and options. For many patients, such refusals do not merely represent an
inconvenience but can result in necessary or even emergent care being delayved or denied
outright. These refusals are particularly dangerous in situations where individuals have limited
options, such as in emergencies, when needing specialized services. in rural areas, or in areas
where religiously-affiliated hospitals are the primary or sole hospital serving a community. The
reach of these tvpes of refusals to provide care continues to grow with the proliferation of both
the types of entities using religious beliefs to discriminate and the number of religiously-
affiliated entities that provide health care and related services.”'

c.  The Proposed Rule Will Further Harm Patients, Yet the Depariment Undaw fully
Ienares that Harm

" Directive 24 denies respect for advance medical directives, U.S. CONFERENCE OF CATHOLIC Bistors, ETHICAL
w;RJJ]mm '-,Du-'.r{'numnu Cuum 1 HEALTH CARE S}m[u},ﬁlh r.-d 20{!‘}! Mﬁ;_qmﬂgusz

ﬁ,ﬂhﬂdﬂmﬂﬂm ".-'lurr.‘m er, rr:hg:l:rush—aff'lluted |ru:||1. Idl]d]E have clm]lcngbd kc} prm |5|uns uﬂhc l'-:dcr:l]
faow and tmplementing regulations that prolibit discrimination on the basis of sex. gender identity, or sexual
orentation in bealth care. Health Care Refisals Harm Patients: The Theeat to Reproductive Health Care, NATTI
Wi :MJ-:!\".‘{ L-w; Cre. (May II'I'I 4.

=3i)- - see also Health

Care Denied, A, CIV I LIBERTIES Uniond (May 2016),

iwwy ¥ fiel o 1 I
= Qee Kim Shepherd. et al., Bearing Faith: The Limits of Catholic Health Care for Women of Color, PUR. RIGHTS
PRIVATE CONSCIEMCE PROJECT 1, 6 (2008), hips:dwww law columbia, edu/sites/defanlifiles/microsites/gender-
sexuality/PRPCPbearingfaith pdf
™ See id at 29,
" Put Patient Health First, NAT'L WOMEN'S LAW CENTER 1 (August 2017), hitps://nwlc_org/resources/continued-
effons-to-undermine-womens-access-to-health-care!.
o Swe, e.g, Miscarriage of Medicine! the Growth of Catholic Hospitals and the Theeat to Reproductive Health
Care, AN, CTVIL LIBERTIES Union & MERGER WATCH (20013}, https:www.aclworg/files/assets/growth-ofcatholic-
hospitals-2013.pdf.
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By stretching refusals of care far beyond their current reach, the Proposed Rule leaves patients
seeking reproductive or sexual health care services facing even greater threats to their health,
life, and future fertility than they did before. In addition, the expansion of refusals of care under
the Proposed Rule has far reaching implications for those providing or seeking services and
information in a wide range of areas including HIV, drug addiction, infertility, vaccinations,
psychology, sexually transmitted infections and end-of-life care, among others. This means that
the Proposed Rule will compound harm to patients in multiple new ways, imposing additional
hurdles patients must overcome to get the care they need. For example, young people in federal
custody, including foster youth and unaccompanied immigrant children, already face enormous
hurdles to accessing health care. Yet, the Proposed Rule seeks to allow foster parents, social
service agencies, and shelters that provide services to young people to refuse even minor
assistance to a young person in their care who needs health services, including STI testing or
treatment and abortion care.

The reach of the Proposed Rule will create a vicious cycle where those already subject to
multiple forms of discrimination in the health care system may be the most likely to find
themselves seeking care from a health care professional who refuses to provide it. For example,
in many states women of color are more likely than white women to give birth at a Catholic
hospital . By expanding refusals of care, the Proposed Rule will exacerbate the barriers to health
care services patients need.

Yet despite the overwhelming evidence of discrimination against patients seeking health care
services and the harm of refusals of care that are based on personal beliefs, the Department
issued this Proposed Rule. The Department fails entirely to consider the impact of the Proposed
Rule on patients, particularly individuals seeking reproductive health care, patients of color, and
LGBTQ individuals. At no point does the Proposed Rule acknowledge the many ways it will
harm patients. This consideration is required by law and by the U.S. Constitution, and the
Department’s failure to account for these requirements renders the Proposed Rule invalid and
unlawful.

III.  The Proposed Rule Erodes the Core Tenants of the Medical System.

The Proposed Rule undermines the trust in the provider-patient relationship and unduly burdens
those health care providers who want to fulfill their obligations to provide patients with the care
they need.

a. The Proposed Rule Undermines the Provider-Patient Relationship

A strong provider-patient relationship is the foundation of our medical system. Patients rely on
their providers to give full information about their treatment options and to provide medical
advice and treatment in line with the standards of care established by the medical community.
Yet, the Proposed Rule allows providers to do the opposite, threatening informed consent,

% See Kira Shepherd, et al., Bearing Faith: The Limits of Catholic Health Care for Women of Color, PUB. RIGHTS
PRIVATE CONSCIENCE PROJECT 1, 12 (2018), https://www.law.columbia.edw/sites/default/files/microsites/gender-
sexuality/PRPCP/bearingfaith. pdf.
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undermining standards of care, and eroding patient trust in their providers and ultimately the
medical system.

Informed consent is intended to help address the knowledge and power imbalance between
providers and their patients, so patients can make their own competent and meaningful decisions
about their treatment options.®® The Proposed Rule acknowledges the importance of open, honest
conversations in health care, stating “open communication in the doctor-patient relationship will
foster better over-all care for patients.”® Yet, it would allow providers, including hospitals and
health care institutions, to ignore the patient’s right to receive information and refuse to disclose
relevant and medically accurate information about treatment options and alternatives. To make
matters worse, the Proposed Rule includes provisions that specifically remove statutory
requirements that health care entities at least notify patients they may be refused health care
services or information. For example, it omits requirements enumerated in the counseling and
referral provisions of the Medicaid managed care statute. These provisions require organizations
that decline to cover certain treatments to notify enrollees of the policy.®® The Department’s
attempts to affirmatively remove notice requirements underscore how little it cares about patients
receiving full information. Allowing refusals to provide information and then barring patients
from receiving any notice that they may not be given full information makes open
communication impossible.

In addition to receiving non-biased information from their providers, patients also expect to
receive treatment in line with medical practice guidelines and standards of care. Yet, the
Proposed Rule seeks to allow providers, including hospitals and other health care institutions, to
ignore the standards of care, particularly surrounding reproductive and sexual health. This
completely undermines the provider-patient relationship and will create uncertainty and doubt
where there should be trust and respect.

b. The Proposed Rule Burdens Providers that Want to Uphold the Hippocratic Oath
and Provide Comprehensive Care

As the American Medical Association Code of Medical Ethics states, “the relationship between a
patient and a physician is based on trust, which gives rise to physicians’ ethical responsibility to
place patients’ welfare above the physician’s own self-interest.”®® Yet, the Proposed Rule flips
this principle on its head — attempting to expand the ability of institutions to use personal beliefs
to dictate patient care. In doing so, the Department allows institutions to block providers that
want to provide patients with necessary or comprehensive care.

% As the AMA Code of Ethics makes clear, “Informed Consent to medical treatment is fundamental in both ethics
and law. Patients have the right to receive information and ask questions about recommended treatments so that they
can make well-considered decisions about care.” Informed Consent, AMERICAN MED. ASSOC., https://www.ama-
assn.org/delivering-care/informed-consent (last visited Mar. 23, 2018).

 Rule, supra note 1, at 3917.

 The requirements of 42 U.S.C. § 1396u-2(b)(3)(B)(ii) excluded from the Proposed Rule’s requirements
surrounding Medicaid managed care organization. See Rule, supra note 1, at 3926.

% Code of Medical Ethics: Patient-Physician Relationships, AMERICAN MED. ASSOC., https:/www.ama-
assn.org/delivering-care/code-medical-cthics-patient-physician-relationships (last visited Mar. 23, 2018).
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Most providers believe they should and must treat patients according to medical standards
regardless of their personal beliefs. Moreover, many providers have deeply held moral
convictions that affirmatively motivate them to provide patients with certain services, including
abortion, transition-related care, and end-of-life care. Existing refusal of care laws already
burden these providers. Hospital systems across the country use religious beliefs to prevent their
employees from treating patients regardless of the professional, ethical, or moral convictions of
these providers. The Proposed Rule would exacerbate these problems by expanding the number
and types of institutions that can bind the hands of providers and limit the tvpes of care, or even
infarmation, they can provide.

The Proposed Rule egregiously misuses research to falsely claim that a majority of obstetrician-
gynecologists are unwilling to provide abortion ®” In fact, the survey underlying the cited study
found that over 80% of obstetrician-gynecologists are willing to help a patient obtain an abortion
in the vast majority of cases. The survey also found that even where providers had a moral
objection to providing abortion in a particular situation, a majority would still help the patient
obtain an abortion.”® Hospitals already discriminate against health care providers by preventing
them from providing certain health care services, particularly abortion, even in life-threatening
situations.”” In fact, researchers have found that over a third of obstetrician-gynecologists
experience conflict with their employers over religiously based patient care policies, with a
majority of obstetrician-gynecologists at Catholic institutions reporting such conflicts.™

The Proposed Rule's expansion of entities that can constrain their employees not anly ignores
the barriers facing health care professionals who are committed to providing patients with
comprehensive care regardless of personal beliefs, but it also ignores the Department’s duty to
enforce federal law that protects those who support abortion or sterilization. The Proposed Rule
fails to acknowledge the Church Amendments’ protection for health care professionals who
support or participate in abortion or sterilization services. No health care professional should face
discrimination from their employer because they treated or provided information to a patient
seeking an abortion. But instead of acting to protect health care providers who put patients first,
the Propased Rule allows more institutions to interfere and prevent employees from providing
care,

1V.  The Proposed Rule Burdens States that Want to Protect Patient Access to Care.
As the Department recognized in the preamble of the Proposed Rule, forty-seven states have

laws that allow health care providers and/or institutions to refuse health care to individuals based
on personal beliefs.” These harmful existing state laws have already undoubtedly resulted in the

T Rule, supra note 1, at 3916,
™ Lisa Harris et al., Chhstetrician-Chnecologist " Obfections o and Willingness to Help Pattents Chiatn an Abortion,
| 18 ORSTETRICS & GYNECOLOGY 905 (2011), hitps:{fmww. nchi. nlm, nih. gov/pmcfarticles/PMOCY 1851264,
P Discrimination Against Health Care Professionaly Who Provide or Support Abortion NAT'L WOMEN'S LAW
CENTER (Aungust 2017}, hitps.//nwlc_org/resources/discrimination-against-health-care-professionals-who-provide-
or-supporn-aboriion’.

W Stulberg et al., (Msietrician-Cwecologists, Religious Institutions, and Cenflicis Regarding Patient Care Palicies,
73 AM. 1. OF OBSTETRECS AND GYNECOLOGY el (2013}, hitps:/fwww nebi nim nih govipme/adicles PMCI 383370/

" Rule, supra note 1, at 3931; see also Refising to Provide Health Services, GUTTMACHER INSTITUTE (Feb. 2018),
hitps:fwww. guttmacher.org/state-policy fexplore/refusing-provide-health-services.

]
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denial of health care, and in particular have endangered women’s health. Now, the Proposed
Rule is inviting states to enact even more sweeping laws.”* The Proposed Rule encourages states
to pass laws that go even further than the Proposed Rule does in allowing for refusals of health
care. While it is clear that federal laws generally provide a minimum level of protection and
allow states to enact more substantial protections, those protections are usually for the purpose of
protecting individuals from discrimination and/or ensuring access to important services or
benefits. As discussed above, the Proposed Rule subverts this entirely, entrenching
discrimination and taking away access to health care services and benefits.

The Proposed Rule also creates a chilling effect on the enforcement of and passage of state laws
that protect patient access to health care. The Depariment argues that the Proposed Rule is
needed in order to clarify how federal religious exemption laws interact with state and local laws.
To illustrate this purported need, the preamble cites several state laws intended to protect access
to care. These include laws that require anti-abortion counseling centers to provide information
about the full range of reproductive health care options and inform patients if the facility
employs medical providers as well as state laws that ensure that individuals have comprehensive
health insurance that includes abortion coverage. The discussion implies these and other laws
that protect patient access to care conflict with the Proposed Rule, particularly when read in
conjunciion with several of the leading questions regarding state law posed in the preamble. This
puts states in the untenable position of choosing between passing laws that protect their people
and potentially losing millions of dollars in eritical federal funding, likely resulting in a chilling
effect on states attempting to pass or enforce laws intended to protect patients,

Conclusion

The Proposed Rule is illegal and harmful. It attempts to allow religious beliefs to dictate patient
care by unlawfully expanding already harmful refusals of care. The Proposed Rule is
discriminatory, violates multiple federal statutes and the Constitution, ignores Congressional
intent, fosters confusion, and harms patients contrary to the Department’s stated mission. For all
of these reasons, the Center unequivocally calls on the Department to withdraw the Proposed
Rule.

Sincerely,

l'-\-.j':'-ﬂ_i&ﬂ-ﬂ-ﬁ- '-/&j-f’;:s—v'.:- {I}a{*m‘ﬁé-_

Fatima Goss Graves
President and CEO, National Women's Law Center

 See o.g., Rule, supra note 1. at 3888-89,
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‘f c! \ },\ California Medical Association
f ' J Physicians dedicated to the bealth of Californians

1201 | Sereet, Suite 200, Sacramento, CA 95814-2906 » 916,444,553 » Fax 916.444. 5689

March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue SW

Washington, DC 20201

Submitted electronically via http: www.regulations.gov

RE: Comments of the California Medical Association: Department of Health and
Human Services, Office for Civil Rights RIN 0945-ZA03

Dear Secretary Azar

On behalf of more than 43 000 physician members and medical students of the California
Medical Association (CMA), we appreciate the opportunity to provide comments on the
Department of Health and Human Services™ (the “Department™) proposed rule (“Proposed Rule™)
on Protecting Statutory Conscience Rights in Health Care.' Through a comprehensive program
of legislative, legal, regulatory, economic and social advocacy, CMA promotes the science and
art of medicine, the care and well-being of patients, the protection of the public health, and the
betterment of the medical profession.

CMA supports the comments of the American Medical Association on the Conscience
Protections Proposed Rule and offer further comments that address issues that are of particular
concern to California physicians. While CMA is a strong advocate for the conscience rights of
physicians, we do not believe this Proposed Rule accomplishes its purported aims. We are
concerned that the implementation of this Proposed Rule may lead to discrimination that is
prohibited under both federal and California law, adversely impact patient access to
comprehensive care, and inappropriately insert politics into the patient-physician relationship.
Moreover. current federal and California law provide extensive protections for the conscience
rights of health care providers, and the supplemental administrative burdens imposed by this rule
do not add any meaningful benefit

By issuing the Proposed Rule and creating a new division within the Office of Civil Rights
{(“OCR") - the new “Conscience and Religious Freedom Division” — the Department would
inappropriately use OCR’s limited resources to encourage discrimination in health care and
undermine the ability of states to enforce their own conscience and anti-discrimination

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg, 3880 (proposed
Jan. 26, 2018) (1o be codified ai 45 CF.R. pt. 88) [hereinafier Proposed Rulg]
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CMA Comments

Conscience NPRM, RIN 0945-ZA03
March 27, 2018

Page 2

provisions. For these reasons, CMA urges the Department to withdraw the Proposed Rule in its
entirety.

1. The Proposed Rule Expands the Scope of Existing Conscience Protections to
Negatively Affect Access to Care.

CMA is concerned with the overly broad application of existing conscience protection laws and
the expansion of the definitions in the Proposed Rule. The language of the Proposed Rule would
allow any entity involved in a patient’s care—f{rom a hospital board of directors to the
receptionist that schedules procedures to use their personal beliefs to dictate a patient’s access to
care. The Proposed Rule defines common phrases and words used throughout existing refusals of
care laws and civil rights laws in ways that stretch their intended meaning beyond recognition.
For example, the definition of “assist in the performance” greatly expands the types of services
that can be refused to include “any program or activity with an articulable connection to a
procedure, health care service, health program, or research activity.”? In fact, merely “making
arrangements for the procedure,” no matter how tangential, would be included in the reach of the
Proposed Rule.* This means individuals not “assisting in the performance” of a procedure within
the ordinary meaning of the term, such as the office scheduler, the technician charged with
cleaning surgical instruments, and other medical office and hospital employees, can now assert a
new right to refuse care based on their religious and moral convictions. Such an interpretation is
potentially disruptive to the normal operations of a medical office or other health care facility
and impede the provision of necessary care to patients.

Similarly, the Proposed Rule’s definition of “referral” goes beyond any understanding of the
term, allowing refusals to provide any information, “by any method, pertaining to a health care
service, activity, or procedures|.]” This include information “related to availability, location,
training, information resources, private or public funding or financing, or directions” that could
help an individual to get the health care service they need.* Such an expansive definition could
prevent patients from getting information about the availability of comprehensive health care
options in their state. CMA believes that these overly broad definitions will result in denial of
care and miscommunication to patients without meaningfully advancing physicians’ rights of
conscience.

Furthermore, the Proposed Rule’s new and expanded definitions often exceed, or are not in
accordance with, existing definitions contained within the existing laws OCR seeks to enforce.
For example, “health care entity” is defined under the Coats and Weldon Amendments to include
a limited and specific range of individuals and entities involved in the delivery of health care.

2 Proposed Rule, 83 Fed. Reg. at 3923.
31d.
41d. at 3924.
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However, the Proposed Rule attempts to combine separate definitions of “health care entity”
found in different statutes and applicable in different circumstances into one broad term by
including a wide range of individuals, e.g., not just health care professionals, but any personnel,
and institutions, including not only health care facilities and insurance plans, but also plan
sponsors and state and local governments. This impermissibly expands statutory definitions and
will create confusion, impeding patients’ access to needed health care services and information.

2. CMA Opposes Discrimination in the Provision of Health Care and Supports Patient
Access to Comprehensive Health Care.

CMA is concerned that the Proposed Rule undermines anti-discrimination protections,
particularly with regard to reproductive health, sexual orientation, and gender identity. Since
2012, the Office for Civil Rights has interpreted Section 1557 of the Affordable Care Act’s’ sex
discrimination prohibition to extend to claims of discrimination based on gender identity or sex
stereotypes and accepted such complaints for investigation. Section 1557’s protections assist
populations that have been most vulnerable to discrimination, including lesbian, gay, bisexual,
and transgender individuals, and help provide those populations equal access to health care and
health coverage. Such individuals experience discrimination in obtaining health care which lead
to lack of preventative care or delayed care.® Section 1557 seeks to address factors that impact
access to care for certain populations but does not force physicians to violate their medical
judgment. Rather, covered entities, including insurers, must “apply the same neutral,
nondiscriminatory criteria [used] for other conditions when the coverage determination is related

to gender transition.””

California law explicitly prohibits discrimination based on sex, sexual orientation, or gender
identity,® among other factors. California law provides that persons holding licenses under the
provisions of the Business & Professions Code, such as physicians, are subject to disciplinary
action for refusing, in whole or in part, or aiding or inciting another licensee to refuse to perform
the licensed services to an “applicant” (patient) because of any characteristics under the Unruh
Civil Rights Act, that is, the applicant’s race, color, sex, religion, ancestry, disability, marital

345 CFR. §§92.2,92.206, 92.207.

6 LAMBDA LEGAL, WHEN HEALTH CARE ISN'T CARING: LAMBDA LEGAL'S SURVEY ON DISCRIMINATION AGAINST
LGBT PEOPLE AND PEOPLE LIVING WITH HIV (2010). Forum: How Discrimination Damages Health Care in
LGBTQ Communities, NPR (March, 21, 2018), https://www.npr.org/sections/health-
shots/2018/03/21/594030154/forum-how-discrimination-damages-health-in-1gbtq-communities

7 Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 31435 (proposed May 18, 2016) (to be codified
at45 CFR. pt. 92).

8 See generally, CAL. CIV. CODE §51 (The Unruh Civil Rights Act) (" All persons within the jurisdiction of this state
are free and equal, and no matter what their sex, race, color, religion, ancestry, national origin, disability, medical
condition, genetic information, marital status, sexual orientation, citizenship, primary language, or immigration
status are entitled to the full and equal accommodations, advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.”_
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status, national origin, medical condition, sexual orientation, or genetic information.” The
California Supreme Court has held that physicians’ religious freedom and free speech rights do
not exempt physicians from complying with the Unruh Act’s prohibition against discrimination
based on a person’s sexual orientation. "

California law also prohibits discrimination by any person under any program that receives any
financial assistance from the state.'' Additionally, the California Insurance Gender
Nondiscimination Act (IGNA) prohibits a health plan and insurer from “refusing to enter into,
cancel or decline to renew or reinstate a contract because of race, color, national origin, ancestry,
religion, sex, marital status, sexual orientation, or age.”'? Sex includes both gender identity and
gender expression.” The Proposed Rule lays the groundwork to preempt California laws that
have been put into place to ensure that patients in the state have access to comprehensive health
care. In addition, the Proposed Rule may also conflict with policies of agencies that accredit
health care institutions. For example, the Joint Commission, which accredits and certifies nearly
21,000 facilities in the U.S., has required since 2011 that the nondiscrimination policy of every
accredited facility protect transgender patients.'! The Proposed Rule would conflict with existing
state laws and accreditation requirements, creating legal confusion for California physicians.

3. CMA Supports Conscience Protections that Promote the Rights of Providers
without Negatively Impacting Patient Care.

CMA paolicy has always sought to balance the rights of patients to access needed health care with
the rights of physicians to exercise their conscience. Conscientious refusals occur most
commonly in the field of reproductive medicine, and in many areas of the country patients face
challenges in accessing reproductive healthcare '* Though CMA advocates for access to abortion

T CaL, Bus. & Pror, Cone §125.6

" Narth Coast Wamen's Care Medical Growp, Inc, v. San Diego County Superior Court (Benitez) 189 P, 3d 959
(Cal, 2008)

" CAL Gov, CoDE §11135,

2 CAL HEALTH & SAFETY CoDE §1365.5; Cal, INs. ConE £10140, See also, Dep't. of Managed Health Care,
Giender Nondiscrimination Requirements, Letter No, 12-K (April 9, 2013), avaifable ar

htpefwww . dmbe.ca. gov/Ponals/0/Laws AndRegulations/DirectorsLetters And Opindons/dl 1 2k pdf; Cal, ConE REGS,
Lt 10, § 2561.2,

3 Can HEALTH & SareTy CODE §1365.59(e).

* Joint Commission Standards B101.01.01, EP2Y,

¥ Spe, e (2017), NAT'L WoMEN'S Law CTR., REFUSALS TO PROVIDE HEALTH CARE THREATEN THE HEALTH AND
LIVES OF PATIENTS NATIONWIDE (2017), avaitable at hitps:mwlc-ciw4%tixgw51bab. stackpathdns.comfwp-
content/uploads/20 | TARRefusal -to-Provide-Care.pdf, CATHERTNE WEISS ET AL., AM. CIVIL LIBERTIES UNICRY,
RELIGIOUS REFUSALS AND REPRODUCTIVE RIGHTS (2002), aveaifable ar hitps:www aclu ore/repor/ e lisious-
refusals-and-reproductive-rights-report; JULIA KAYE ET AL, AM. CiviL LIBERTIES Union HEALTH CARE DENIED
(2016), avaifable ar hipsdwww acluorg/sites/defaultfiles/hicld document/healthcaredenicd. pdf;, KR SHEPHERD
ET AL.. PUB. RIGHTS PRIVATE CONSCIENCE PROVECT, BEARING FAIMTH THE LIMITS OF CATHOLIC HEALTH CARE FOR
WonMEN OF CoLOR, | (2018), anvatiabfle ar higps:Swww law columbig edw'sies/defaul i/ liles/microsites/ sender-
sexualiny/ PRPCP/heanngfaith, pdl,
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under accepted ethical medical standards, CMA policy provides that no physician should be
required to act against their moral principles. Similarly, while CMA supports the training of all
OB/GYN residents and appropriate other residents in primary care specialties in the basic skills
of performing abortions, CMA also supports the concept of choice for residents in training,
allowing each resident to choose whether or not to participate in elective abortions. CMA has
prioritized the physician-patient relationship, and seeks to ensure that health care systems do not
interfere with physician-patient communications on reproductive health care, and that access to
reproductive health care services is preserved. These principles properly preserve the conscience
rights of physicians and their role in providing patient care.

American Medical Association (AMA) policy also recognizes that “at times the expectation that
physicians will put patients [sic] needs and preferences first may be in tension with the need to
sustain moral integrity and continuity across both personal and professional life.”'® However, it
recognizes that this freedom is not unlimited: “[p]hysicians are expected to provide care in
emergencies, honor patients informed decisions to refuse life-sustaining treatment, and respect
basic civil liberties and not discriminate against individuals in deciding whether to enter into a
professional relationship with a new patient.”!” Physicians must consider the harm to patients
from refusing to provide treatment and whether the patient will be able to access needed
treatment from another physician. The AMA also recognizes that physicians must clearly
communicate to the patient which services a physician will or will not provide before entering
into a physician-patient relationship, as well as inform patients about all relevant options for
treatment, even those to which the physician has conscientious objections.'®

The Committee on Ethics of American College of Obstetricians and Gynecologists (AGOG) has
adopted a number of recommendations that “maximize respect for health care professionals’
conscience without compromising the health and well-being of the women they serve.”'® Similar
to the AMA opinion, the ACOG opinion recommends that physicians give patients accurate and
unbiased information, as well as clearly communicate any moral objections they may have. The
ACOG opinion further recognizes that physicians have a duty to refer their patients to other
providers for services they cannot provide due to reasons of conscience, and to provide such
services in an emergency situation where a referral is impossible. ACOG concludes:
“Lawmakers should advance policies that balance protection of providers’ consciences with the
critical goal of ensuring timely, effective, evidence-based and safe access to all women seeking

16 American Medical Association, Policy E-1.1.7, "Physician Exercise of Conscience." Code of Medical Ethics.
Adopted 2016.

17 1d.

18 1d.

19 American College of Obstetricians and Gynecologists (ACOG), The Limits of Conscientious Refusal in
Reproductive Medicine, ACOG Committee on Ethics Opinion Number 385, 5. Adopted November 2007.
Reaffirmed 2016).

HHS Conscience Rule-000151670
A 1987



Case 1:19-cv-04676-PAE Document 180-45 Filed 09/05/19 Page 7 of 10

CMA Comments

Conscience NPRM, RIN 0945-ZA03
March 27, 2018

Page 6

reproductive services.”?’ The Proposed Rule falls short of this aim and the principles of CMA
and AMA policies by expansively interpreting existing protections without properly balancing
the needs of patients and physicians.

4. Current Federal and State Law Protect the Rights of Physicians and Patients

Existing federal and state laws protect the rights of physicians by allowing states to take nuanced
positions on the protecting the conscience rights of health care workers, particularly with regard
to abortion, sterilization, and aid-in-dying. Section 88.3 of the rule incorporates the extensive
existing law protecting the conscience rights of health care providers and institutions, including,
among others, the Church Amendments,?! the Coats-Snowe Amendment®* and the Weldon
Amendment.? In addition, the Affordable Care Act includes health care provider conscience
protections within the health insurance exchange system. The law provides that “no qualified
health plan offered through an exchange may discriminate against any individual health care
provider or health care facility because of its unwillingness to provide, pay for, provide coverage
of, or refer for abortions.”?* Regulations implementing the Act further provide that existing laws
protecting religious freedom and belief, including provider conscience laws, the Religious
Freedom Restoration Act, the ACA’s provisions regarding abortion services, and the ACA’s
preventive health services regulations, continue to apply.?

The Proposed Rule’s provisions are not only redundant but will have a chilling effect on the
enforcement of and passage of state laws that protect access to health care. The preamble of the
Proposed Rule discusses at length state laws that the Department finds objectionable, including
California’s Department of Managed Health Care’s requirement that health insurers must cover
abortion services.?® As mentioned in the Proposed Rule, California law requires most health

01

2 The Church Amendments, 42 U.S.C. § 300a-7 (2018).

22 Public Health Service Act, 42 U.S.C. § 238n (2018).

# The Weldon Amendment, Consolidated Appropriations Act, Pub. L. No. 111-117, 123 Stat 3034 (2009).

2442 U.S.C. §18023 (2018).

345 CFR. §92.2(b)(2).

% See Proposed Rule, supra note 1, at 3888-89. The health insurers filed a complaint, and OCR found there was no
violation of the Weldon Amendment. Letter from OCR Director to Complainants (June 21, 2016), available at
http://www.adfmedia.org/files/ CDMH ClnvestigationClosureLetter.pdf.

HHS Conscience Rule-0001
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plans to cover abortion services,”” as well as all FDA-approved methods of contraception without
cost-sharing **

California law already properly balances the rights of physicians and their patients, California
has extensive protections for health care providers that do not want to participate in abortion for
moral, ethical, or religious reasons, while protecting women who need emergency care ** While
religiously affiliated hospitals can also exercise their rights under this provision, they must post a
notice of their refusal policy so that patients are properly informed about the care they will
receive. ™ California law protects the rights of physicians to “decline to comply with an
individual health care instruction of health care decision for reasons of conscience™'
Additionally, California law allows a religious employer to request an exemption from generally
applicable requirements for contraceptive coverage in health plans.** Increasing the number of
federal rules in this area is both unnecessary and will create confusion for providers and their
patients.

CMA has sought to ensure that physicians’ rights are protected even in an evolving health care
landscape. For example, the End of Life Option Act, passed in 2015, permits individuals
suffering from a terminal disease to request life-ending medication under certain
circumstances.” This bill contains extensive provisions ensuring that health care providers with
conscientious objections are not subject to any professional sanctions or legal liability for
refusing to participate in actions related to the Act's activities ™ Adding a confusing and
unnecessary layer of federal regulations may prevent states from successtully passing and
implementing their own conscience protections. The Proposed Rule would impede the ability of
states to craft nuanced solutions, such as those found in the End of Life Option Act, that protect
the rights of providers in accordance with states” own values

' See, e.g., Letter from Michelle Rouillard, Director, Dep't of Managed Health Care, to Mark Morgan, Cal,
President, Anthem Blue Cross (Aug. 22, 2014), available at

hitps:fwww.dmhe.ca.sov/poralsi)0822 | detiersabe822 14 pdf. See also Cal. Dep't of Health Care Servs., Letter
to all Medi-Cal Managed Care Health Plans, All Plan Letter Mo, 15-020; Abortion Services (Sept. 30, 2015),
htp/www . d hes.ca.pov/formsandpubs/Documents/MMCD APL sand Policy Letters/ APL20 3/ APL 13- 020 pdf; Cal
Dep’t of Health Care Srvs., Medi-Cal Medical Services Provider Manual Ch. Abortions at p. 1.

= CAL WELE. AND InsT. ConE §14132; CaL Ins. Cone §10123.196; CAL HEALTH AND SareTy CoDE § 1367.25.
B CaL HEALTH & SareTy ConE §123420.

N id.

i Can. PropaTe Cone §4734.

= CAL HEALTH & SAFETY CoODE §1367.25

* Cal. S.B. 128, Stats. 2016, ch. 1.

M CAL HEALTH AND SAFETY CODE §§ 443, 14-443.15,




Case 1:19-cv-04676-PAE Document 180-45 Filed 09/05/19 Page 9 of 10

CMA Comments

Conscience NPRM, RIN (0945-ZA03
March 27 2018

Page 8

5. CMA Opposes Unnecessary Adminisirative Burdens on Physicians

Finally, sections 88 4 through 88 .6 of the Proposed Rule impose significant new requirements on
physicians, who already face an increasing number of administrative burdens due to federal law
and various existing federal program requirements. Under the Proposed Rule, physicians must
submit certifications and assurance, post lengthy required notices on their website and in
conspicuous physical locations, maintain detailed records. and generally ensure compliance with
the new rule *” The Department conducts an analysis of the estimated burdens for the Proposed
Rule™ in which it looks at the implementation costs for providers. The estimate includes time for
providers to familiarize themselves with the Rule and the cost to hire an attorney to review it; at
least four hours of staff time to review the assurance and certification language and underlying
laws; four hours of staff time to review policies and procedures and the cost of hiring an attormey
to assist in the review, and the costs of printing the notice in any paper documents. These costs
are burdensome enough in themselves; this analysis fails to fully consider, moreover, the
significant time and resources it takes to continuously implement and enforce such a Proposed
Rule, and the numerous other administrative and regulatory burdens physicians already face and
the degree to which each additional burden detracts from a physician’s clinical practice.”’
Excessive administrative tasks imposed on physicians divert time and focus from providing
actual care to patients and improving quality, and may prevent patients from receiving timely
and appropriate care. CMA opposes adding additional burdens to physicians that do nothing to
improve the quality of patient care and create yet more regulatory hurdles for the practice of
medicine.

As discussed above and in the Proposed Rule, federal and state laws already protect health care
provider conscience rights ** These long-standing provisions of federal law provide sufficient
protection to physicians seeking to exercise their conscience rights. Instead of guaranteeing
additional protection. this Proposed Rule would negatively impact patient access to care,
sanction discrimination in health care settings, and impose increased administrative burdens on
physicians, including paperwork requirements and significant stafT time with no demonstrable
benefit to the provision of health care

* Proposed Rule. supra note 1, at 3928-30,

* Jd at 3912-15.

¥ See, g Jessica Davis, JAMA: EHRs fail to reduce administrative billing costs, HEALTHCARE IT NEws (Feb, 21,
201 8), hitpsSwww, healthcarcitnews comynewsjama-chrs-fail-reduce-ad ministrative-billing-costs: Alexi A. Wnght
and Ingrid T. Katz. Bevond Bwrmout — Redesigning Care fo Restore Meaning and Sanity for Phvsicians, 378 NEw
Enci. J. ofF MEDICINE 308 (Jan, 2018), Titp:/fSwww.nejmoorg/doidTull! 1O, 1056/NEIMp 1 7 168435

= The Church Amendments, 42 U S.C. $5300a-7 er seq. (2018); Public Healih Service Act, 42 ULS.C. §236(n)); and
the Weldon Amendment (Consolidated Appropriations Act, 2012, Pub.L. No. 112-7T4, 125 S1at. 786},
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Thank you for your consideration, If you have guestions, please contact me at

jrubensteinf@cmanet org or (916) 551-2554.

Sincerely,

/] / 7
;’;//,f‘_' -

Jessica Rubenstein

Associate Director

Center for Health Policy
California Medical Association
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GLMA
March 27, 2018 \dvancing LGBT Equality

US Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H, Humphrey Building

Room 509F

200 Independence Avenue, SW

Washington, DC 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03

To Whom it May Concern:

On behalf of GLMA: Health Professionals Advancing LGBT Equality, we write you in response
to the request for public comment to strongly oppose the proposed rule entitled, “Protecting
Statutory Conscience Rights in Health Care” published January 26,

GLMA—previously known as the Gay & Lesbian Medical Association—is a national
membership association of lesbian, gay, bisexual, and transgender healthcare professionals and
their allies whose mission is to ensure equality in healthcare for LGBT individuals and for LGBT
healthcare professionals. Since its founding in 1981, GLMA has employed the expertise of our
medical and health professionals in education, policy and advocacy, patient education and
referrals, and the promotion of research to improve the health and well-being of LGBT peaple
and their families.

GLMA believes in the critical importance of eliminating health disparities and ensuring that all
people, including lesbian, gay, bisexual, and transgender (LGBT) individuals and their families,
do not face discriminatory barriers when seeking quality, affordable healthcare and coverage.
Numerous surveys, studies, and reports have documented the widespread extent of the
discrimination experienced by LGBT individuals and their families in the health system. When
Health Care Isn't Caring, a nationwide survey assessing the healthcare experiences of LGBT
people and people living with HIV, found that the majority of the almost 5,000 respondents
reported expm'iencing at least one of the following types of discrimination when accessing
healthcare:

¢ Health care providers refusing to touch them or using excessive precautions

! lambda Legal, When Heoith Care isn't Caring: Lambada Legal’s Survey on Discrimination Against LGBT People and
People Living with HIV (2010), availoble of http: i
(hereinafter “When Health Care Isn't Caring”).

1133 19 5t MW, Sulte 302 | Washington, BC 20036 | 202-400-8037 | Fox: 202-478-1500 | Info@glma.org | www.omouong
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» Health care providers using harsh or abusive language
» Health care providers being physically rough or abusive
* Health care providers blaming them for their health status

The US Transgender Survey, the largest survey detailing the experiences of transgender people
in the United States, further documents the pervasive discrimination faced by transgender and
gender nonconforming individuals in healthcare settings. According to the study, “[o]ne-third
{33%) of those who saw a health care provider had at least one negative experience related to
being tranzsgender, such as being verbally harassed or refused treatment because of their gender
identity.”

These encounters with discrimination have serious negative consequences for the health and
wellbeing of LGBT individuals. They also exacerbate the significant health disparities that affect
the LGBT population at large. Sources such as the National Academy of Medicine® (formerly the
Institute of Medicine), the Centers for Disease Control and Prevention, and Healthy People 2020
report that discrimination threatens the health of the LGBT population in ways that include:”

» Increasing risk factors for poor physical and mental health such as smoking and other
substance use;

e Driving high rates of HIV among transgender women and gay and bisexual men;”

* Barring access to appropriate health insurance coverage, especially for transgender
people;

¢ Obstructing access to preventive scremings.” and

s Putting LGBT people at risk of poor treatment from health care providers who are
unprepared to meet the needs of LGBT patients.”

As an organization of health professionals who often serve and care for patients from the LGBT
community, we know that discrimination against LGBT individuals in healthcare access and
coverage remains a pervasive problem and that too often this discrimination is based in religious

" Sandy E. James et al,, The Report of the 2015 US Transgender Survey [2016), available at
http:/ fwww. transeguality. orgsites/default/files/docs/usts/UST5%20Full% 20Report%20-%20FINAL%201.6.17. pdf.
¥ Institute of Medicine, The Health of Leshian, Goy, Bisexual, and Transgender People: Building o Faundatmn fl:ar
Better Understanding (2011), available at H

and-Transgender-People_aspx.
“ 1.5, Department of Health and Human Services, Healthy People 2020: LGBT Health Topic Area [2015), avoilable ot

Jhealth le.gov/2020/topics-objectives/topic/lesbian-gay-bisexual-and-transgender-health.

* Center for Disease Cantrol and Prevention, Lesbian, Gay, Bisexual, and Transgender Health (2014}, available at
http:/ fwww cde povi/lgbthealth/fabout_htm.
" Office of National AIDS Palicy, Mational HIV/AIDS Strategy (2015),
" Laura E. Dursa, Kellan E. Baker, and Andrew Cray, LGET Communities and the Affordable Core Act: Findings from o
Motional Survey (2013), available at http:/fwww.americanprogress.org/wp-content/uploads/2013/10/ GBT-
ACAsurvey-briefl. pdf.
. Fenway Institute, Promoting Cervical Concer Screening Among Lesbions and Sisexual Women (2013), available ot
http:/ fwnarw dgbthealtheducation.org/wp-content/uploads/Cahill PolicyFocus cervicalcancer web.pdf.
? Lambda Legal, When Health Care Isn't Caring: Lambda Legal’s Survey on Discrimination Against LGBT People and
People Living with HIV,

HHS Conscience Rule-000160567
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objections. GLMA members have reported numerous instances of discrimination in care based
on religious grounds. Since the Department issued the proposed regulation, GLMA members
have shared with us the ways they have seen religious objections used to the detriment of the
healthcare of LGBT patients, including members who have said:

e “| see patients nearly every day who have been treated poorly by providers with moral
and religious objections. .. Patients with HIV who have been told they somehow deserved
this for not adhering to God's law. Patients who are transgender who have been told that
‘we don't treat your kind here’. The psychological and physical damage is pervasive.”

e “[Some providers in my clinic] do not wish to have contact with transgender patients,
mumbling religious incompatibilities when asked why. These people have made our
transgender patients feel verv uncomfortable and unwelcome at times. making them more
potentially more hesitant to use the health services they may need.”

* “The impact on my patients who were directly denied care was both psvchological and
physical. With regard to their mental wellbeing they clearly felt marginalized and
disrespected. With regard to their physical wellbeing, they experienced delay in care, and
in some cases disruption of their routine medication dosing or diagnostic assessment.”

The proposed regulation ignores the prevalence of discrimination and damage it causes and will
undoubtedly lead to increased discrimination and flat-out denials of care for some of the most
vulnerable members of our community. We all deeply value freedom of religion, but sweeping
exemptions that obstruct access to care are a fundamental distortion of that principle. Americans
deserve better.

1. Expanding religious refusals can exacerbate the barriers to care that LGBT individuals
already face.

LGBT people, women, and other vulnerable groups around the country already face enormous
barriers to getting the care they need.'” Accessing quality, culturally competent care and
overcoming outright discrimination is even a greater challenge for those living in areas with
already limited access to health providers. The proposed regulation threatens to make access
even harder and for some people nearly impaossible.

Patients living in less densely populated areas already face a myriad of barriers to care including
less access to health insurance coverage, lower incomes, and lower rates of paid sick leave. This
is in addition to the universal costs of transportation, taking time from work, and other
incidentals that go along with obtaining care in the first place. For many, the sheer distance to a
healthcare facility can be a significant barrier to getting care. For example, more than half of

" Institute of Medicine, The Health of Leshign, Gay, Bisexual, ond Transgender People: Building a Foundation for
Better Understanding; Sandy E. James et al., The Report of the 2015 US Transgender Survey 93-126; Lambda Legal,
When Health Care lsn't Caring: Lombde Legal’s Survey on Discrimination Against LGBT People and Peopie Living
with HIV; Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGETQ People from Accessing Health
Care {2016}, https://www. americanprogress.orgfissues/lgbt/news/2018/01/18/4451 30/discrimination-prevents-

Igbtn-people-accessing-health-care.

HHS Conscience Rule-000160568
JA 1995



Case 1:19-cv-04676-PAE Document 180-46 Filed 09/05/19 Page 5 of 9

rural women live more than 30 minutes away from a hospital that provides basic obstetric care, "’

Patients seeking more specialized care like that required for fertility treatments, endocrinology,
or HIV treatment or prevention are often hours away from the closest facility offering these
services. For example, a 2015 survey of nearly 28 000 transgender adults nationwide found that
re:ap?rz:dents needed to travel much further to seek care for gender dysphoria as for other kinds of
care,

This means if these patients are turned away or refused treatment. it is much harder—and
sometimes not possible—for them to find a viable alternative. In a recent study, nearly one in
five LGBT people, including 31% of transgender people, said that it would be very difficult or
impossible to get the healthcare they need at another hospital it they were tumed away. That rate
was substantially higher for LGBT people living in non-metropolitan areas, with 41% reporting
that it would be very difficult or impossible to find an alternative |:Jr0w,fi|c:ler.1'1L For these patients,
being turned away by a medical provider is not just an inconvenience: it often means being
denied care entirely with nowhere else to go.

2. The regulation atiempts to inappropriately broaden religious exemptions in a way that
can lead to dangerous denials of medically necessary treatmenis.

The regulation purports, among other things, to clarify current “religious refusal clauses™ related
to abortion and sterilization in three federal statutes. Each of these statutes refers to specific,
limited circumstances in which healthcare providers or healthcare entities may not be required to
participate in abortion and sterilization procedures. The regulation, however, creates ambiguity
about these limited circumstances and encourages an overly broad misinterpretation that goes far
beyvond what the statutes permit

For example, section (d) of the Church Amendments refers to circumstances when a person may
refuse to participate in any part of a health service program or research activity that “would be
contrary to his religious beliefs or moral convictions ™ Even though longstanding legal
interpretation applies this section singularly to participation in abortion and sterilization
procedures, the proposed rule does not make this limitation clear, This ambiguity can encourage
an overly broad interpretation of the statute that empowers a provider to refuse to provide any
healtheare service or information for a religious or moral reason—potentially including not just
sterilization and abortion procedures, but also infertility care, treatments related to gender
dysphoria, even HIV prevention or treatment. Some providers may trv to claim even broader
refusal abilities, as a recent analysis of complaints to HHS showed that transgender patients are
maosi often discriminated against simply for being who they are rather than for the medical care
they are sef:king.“

Y american College of Obstetrics and Gynecologists, Health Disporities in Rurol Women (2014},

https:/ fwww.a cog.org/Clinical-Guidance-and- Publications/Committes-Opinions/Committee-on-Health-Care-for-
Underserved-Wormen,/Health-Disparities-in-Rural-Women#17.

" Sandy E. James et al,, The Report of the 2015 US Transgender Survey 59,

¥ chabab Ahmed Mirza & Caitlin Roeney, Discrimination Prevents LGBTO People from Accessing Health Care.

" charita Gruberg & Frank ). Bewkes, The ACA's LGBTQ Nondiscrimination Regulations Prove Crucial (2018),
ovailable ot https:/ f'www.americanprogress.org/issues/lght/reports/2018/03/07 /44741 4/acas-lghtg-
nondiscrimination-regulations-prove-crucialy,
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Healthcare providers may be misled into believing they may refuse on religious grounds to
administer an HIV test or an HIV prevention regimen to a gay or bisexual man, or refuse
screening for a urinary tract infection for a transgender man."” In fact, medical staff may interpret
the regulation to indicate that they can not only refuse, but decline to tell the patient where he
would be able to obtain these lifesaving services or even inform patients of their treatment
options. This puts the health of the patient, and potentially that of others, at risk. The regulation
could lead a physician to refuse to provide fertility treatments to a same-sex couple, or a
pharmacist to refuse to fill a prescription for hormone replacement therapy for a transgender
customer. In addition, by unlawfully redefining the statutory term “assisting in the performance”
of a procedure, the rule could encourage healthcare workers to obstruct or delay access to a
healthcare service even when they have only a tangential connection to delivering that service,
such as scheduling a procedure or running lab tests to monitor side-effects of a medication. The
extension and broadening of this clause will impair LGBT patients’ access to care services if
interpreted—as the proposed rule improperly appears to do—to permit providers to choose
patients based upon sexual orientation, gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s
troubling discussions of a case involving a transgender patient will encourage the mistaken belief
that treatments that have an incidental impact on fertility, such as some procedures used to treat
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have
the incidental effect of temporarily or permanently causing infertility. The primary purpose of
such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If
religious or moral exemptions related to sterilization are misinterpreted to include treatments that
have simply an incidental effect on fertility—as the vague and sweeping language of this rule
encourages—it can lead to refusals that go even further beyond what federal law allows and
unlawfully encourage individuals and institutions to refuse a dangerously broad range of
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect
patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to healthcare. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to healthcare. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132.

5 Sharita Gruberg & Frank J. Bewkes, The ACA’s LGBTQ Nondiscrimination Regulations Prove Crucial.
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4. The proposed rule stands in direct contradiction to the ethical and professional
standards that exist across health professions to ensure nondiscrimination for LGBT
patients.

The proposed rule also presents a direct conflict with nondiscrimination standards adopted by the
Joint Commission and all the major health professional associations who have already
recognized the need to ensure LGBT patients are treated with respect and without bias or
discrimination in hospitals, clinics and other healthcare settings. Many of these efforts were
prompted at least in part by GLMA’s efforts through the vears. For example, GLMA
representatives, in coordination with other LGBT health experts, participated in the development
and implementation of hospital accreditation nondiscrimination standards and guidelines
developed by the Joint Commission designed to protect and ensure quality care for LGBT
patients.

Similarly, GLMA has worked with the American Medical Association, among other health
professional associations, over the last 15 years to ensure AMA policies prevent discrimination
against LGBT patients and recognize the specific health needs of the LGBT community. All the
leading health professional associations—including the AMA, American Osteopathic
Association, American Academy of Physician Assistants, American Nurses Association,
American Academy of Nursing, American College of Physicians, American College of
Obstetricians and Gynecologists, American Psychiatric Association, American Academy of
Pediatricians, American Academy of Family Physicians, American Public Health Association,
American Psychological Association, National Association of Social Workers, and many
more—have adopted policies that state healthcare providers should not discriminate in providing
care for patients and clients because of their sexual orientation or gender identity. By allowing
discrimination against patients on the grounds of moral and religious freedom, the proposed rule
obviates the ethical standards that healthcare professionals are charged to uphold.

5. The regulation lacks safeguards to protect patients from harmful refusals of care.

The proposed regulation is dangerously silent in regards to the needs of patients and the impact
that expanding religious refusals can have on their health. The proposed regulation includes no
limitations to its sweeping exemptions that would protect patients” rights under the law and
ensure that they receive medically warranted treatment. Any extension of religious
accommodation should always be accompanied by equally extensive protections for patients to
ensure that their medical needs remain paramount, and that they are able to receive both accurate
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and
prohibits granting accommodations when they would materially harm any third party. As
detailed at length above, the proposed regulation would cause significant harm by interfering
with patients’ access to healthcare and thus, conflicts with this constitutional bar,

The expanded religious exemptions in the proposed regulations also conflict with many patient

protections in federal laws like the AfTordable Care Act and the Emergency Medical Treatment
and Active Labor Act. While protections under these laws are subject to religious exemptions
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provided under federal statute, they are not subject to exemptions whose scope goes beyond
federal law—including many of the exemptions expanded in this rule. Additionally, the proposed
regulation’s approach to religious exemptions—which appears to allow for no limitations even
when those exemptions unjustifiably harm patients or employers—contlict with the well-
established standards under other federal laws, like Title VII of the Civil Rights Act. Title VI
ensures that employers can consider the effect that providing a religious accommaodation would
have on coworkers, customers, and patients, as well as factors like public safety, public health,
and other legal obligations. A standard that appears to allow for none of these considerations,
and instead appears to require broad, automatic exemptions, would create confusion and
undermine the federal government’s ability to properly enforce federal laws.

We are particularly concemned about the Department’s attempt to radically redefine what it

means to provide a referral for a patient. There is no legal basis to support the proposed
transformation of the term from its plain meaning as it I$ used in healthcare—that is, transferring
the care of a patient to a particular healthcare pmwder —to “the provision of any

information. pertammg to a health care service™ so long as the healthcare entity believes that the
healthcare service 15 a “possible outcome” of providing that information,’

This breathtakingly broad definition can exempt providers not only from refusing to transfer care
to another healthcare provider, but from providing information that has an exceedingly remote
conneciion to a procedure if the provider simply believes that it is not impossible that doing so
may lead the patient to receive the treatment—even if they do not believe that it is likely or
plausible. For example, it may permit a healthcare provider to refuse to inform a woman about a
pregnancy complication she is experiencing, even if it can be treated, based on their belief that it
is possible though unlikely she will apt to terminate the pregnancy. While the Department claims
that statutory language—such as references to “referring for” an abortion or “making
arrangements to provide referrals”—suggests that Congress intended for this term to be
interpreted broadly,'® the definition that it proposes extends so far beyond the plain meaning of
the term that it amounts to a radical revision of the statutory language that undermines rather
than effectuates Congress’ intent for its scope.

6. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding it in its
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure
reflects an inadequate consideration of the rule’s impact on patients™ health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed
rule was published just two months after the close of a public comment period for a Request for
Information closely related to this rule. The 12,000-plus public comments were not all posted

¥ american Academy of Family Physicians, Consultations, Referrals, and Transfers of Care (2017),
https:/fwww.aafp.org/about/policies/zll/consultations-transfers hitml (“A referral is a request from one physician
to another to assume responsibility for the management of one or more of a patient’s specific problems.... This
represents a temporary or partial transfer of care to another physician for a particular condition.”)

Y proposed Rule, 83 Fed, Reg. at 3924,

¥ Id. at 3895.
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until mid-December, a month before this proposed rule was released. Nearly all of the comments
submitted at that time related to the subjects covered by the proposed rule—namely, the refusal
of care by federally funded healthcare institutions or their emplovees on the basis of personal
beliefs. This short period of time calls into question the comprehensiveness of the review of the
Request for Information and whether the proposed rule was developed in an arbitrary and
capricious manner

Conclusion
The proposed rule goes far beyond established law, appears to have been developed in a rushed

and arbitrary manner, and most importantly will put the health and potentially even the lives of
patients at risk. We urge vou to withdraw the proposed rule.

Sincerely,
Gal Mayer. MDy, MS Hector Vargas, JD
GLMA President GLMA Executive Director
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Planned J( Planned

Parenthood’ Parenthood’

Care. No matter what. Act. No matter what.
Planned Parenthood Planned Parenthood Action Fund
Federation of America

March 27, 2018
VIA ELECTRONIC TRANSMISSION

Secretary Alex Azar

Director Roger Severino

Office for Civil Rights

U.S. Department of Health and Human Services
200 Independence Avenue, SW, Room 508F
Hubert H, Humphrey Building

Viashington, OC 20201

Re: RIN 0945-ZA03 Protecting Statutory Conscience Rights in Health Care; Delegations of
Authority

Dear Secretary Azar and Director Severino:

Planned Parenthood Federation of America (Planned Parenthood) and Planned Parenthood
Action Fund (the Action Fund) submit these comments in response to the Protecting Statutory
Conscience Rights in Health Care; Delegation of Authority, released by the Department of
Health and Human Services (the Department) Office for Civil Rights (OCR) and Office of the
Secretary on January 19, 2018 and published in the federal register on January 26, 2018. As a
trusted women's health care provider and advocate, Planned Parenthood takes every
opportunity to weigh in on policy proposals that impact the communities we serve across the
country.

Planned Parenthood is the nation's leading women's health care provider and advocate and a
trusted, nonprofit source of primary and preventive care for women, men, and young people in
communities across the United States. Each year, Planned Parenthood’s more than 600 health
centers provide affordable birth control, lifesaving cancer screenings, testing and treatment for
sexually transmitted diseases (STDs), and other essential care to 2.4 million patients. We also
provide abortion services and ensure that women have accurate information about all of their
reproductive health care options. One in five women in the U.S. has visited a Planned
Parenthood health center. The majority of Planned Parenthood patients have incomes at or
below 150 percent of the Federal Poverty Level (FPL).

As a health care provider, Planned Parenthood knows how important it is that people have

access to quality health care and information they can trust. Already, too many people in this
country are denied, often without realizing it, access to medically-appropnate information and
care because of a health care provider's or employer’'s personal beliefs. Instead of protecting
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patients' access to quality care, this rule -- if finalized -- would make it easier for health care
workers to refuse care, disproportionately impacting women, LGETQ people, people with low
incomes, people from rural areas, and other people already experiencing barriers to care.
Importantly, the proposed rule goes beyond the reach of the statutes the Department claims to
be implementing, undermining the intent of the statutes and exceeding the authority given by
Congress. Further, as outlined below, the proposed rule potentially conflicts with existing civil
rights statutes and state laws, and it fails to adequately account for costs.

Indeed, this proposed rule is unprecedented in its reach and harm, seeking to allow almost any
worker in a health care setting to refuse services and information to a patient because of
personal beliefs, which notably would include “religious, moral, ethical, or other reasons.” This
means that under this proposed rule, a pharmacist could refuse to fill a prescription for birth
control or antidepressants, a woman could be denied life-saving treatment for cancer, or a
transgender patient could be denied hormone therapy. And while the proposed rule purports to
be protecting the conscience rights and “personal freedom” of health care workers “with a
variety of moral, religious, and philosophical backgrounds,” it selectively ignores the many
workers who are prevented from following their conscience by resfrictions on care imposed by
their employers.

The Department has an cbligation to follow parameters established by Congress and aim for
equality in health care access across the country, including for women, LGBTQ people, and
people living with HIV. To this end, the Department must withdraw this proposed rule,

.  The proposed rule would endanger patients and obstruct their access to health
care.

The proposed rule reflects bad public health palicy. Women - particularly women of color and
women living in rural areas -- LGBTQ people, and people living with HIV already experience
barriers to care, and this proposed rule would further limit health care access and result in poor
health care outcomes. The proposed rule will also interfere with the ability of patients and
providers to make informed medical decisions. Notably, the proposed rule does not provide any
exceptions for necessary care in the case of an emergency.

A. The proposed rule would exacerbate existing barriers to health care.

The rule would erect more barriers to reproductive health care, transition-related services, and
other services, and place women, LGBTQ people, and people living with HIV at greater risk of
not getting the services they need, Access to comprehensive reproductive health care, including
abortion, is already limited. According to a recent report, nearly half of the women of
reproductive age have to travel between 10 to 78 miles, and some women have to travel 180
miles or more, to access an abortion.” Importantly, the proposed rule improperly expands upon

! Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880,
3923 (Jan. 26, 2018) (io be codified at 45 C.F.R. pt. 88).

*J. Mearak, et. al., Disparities and change over time in distance women would need to travel to have an
abortion in the USA; spaltial analysis, The Lancet (Mov, 2017},

http:/iwww thelancet com!pdfsfjoumals/anpub/PlIS2468-2667(17130158-5. pdf.
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existing refusal laws and policies that already harm an untold number of pecple, who are often
denied information and care.

It is already the case that women with pregnancy complications who seek care at
religiously-affiliated hospitals have been denied information or abortion care, even when that
information is critical to their health. An often-cited case is that of Tamesha Means, who was
rushed to Mercy Health Partners in Muskegon, Michigan after her water broke at 18 weeks of
pregnancy. She was sent home twice in excruciating pain despite the fact that there was no
chance that her pregnancy would survive and that continuing the pregnancy posed significant
risks to her health. Due to the hospital's religious affiliation, Ms. Means was not informed that
terminating her pregnancy was the safest course for her condition, and therefore her health was
put at risk.” Another woman, Mikki Kendall, went to an emergency room after experiencing a
placental abruption. Even though her pregnancy would not survive and Ms. Kendall could have
died due to the amount of blood loss, the doctor on call refused to perform an abortion and
refused to contact another physician to perform the procedure. Fortunately, lgl'ls. Kendall was
able to receive the care she needed after several risky and agonizing hours. Unfortunately,
many people are not even aware that they may be denied medically-appropriate care and
information, even in emergency situations. For instance, nearly 40 percent of the people who
regularly visit Catholic hospitals do not know of the religious affiliation, and even patients that
are aware of the affiliation frequently do not know the hospital refuses to provide certain
services.

Certain communities are particularly affected by denials of care. Health care refusals
disproportionately impact Black women, and the expansions outlined in this proposed rule would
likewise disproportionately impact Black women, For example, according to a recent report,
hospitals in neighborhoods that are predominately Black are more likely to be governed by
ethical and religious directives for Catholic health care services. Additionally, people living in
rural areas are significantly impacted if their provider refuses to provide necessary or preventive
care. Women living in in rural areas already experience provider shortages and have to travel
long distances for health care, resulting in significant gaps in care and low health outcomes.” By
making it easier for providers to refuse care, the proposed rule would further restrict these
options or cut off access to care altogether, which would compromise patient health still further,

The proposed rule also threatens access to transition-related services and HIV prevention and
care - including pre-exposure prophylaxis -- disproportionately impacting LGETQ people and

3 AC LU Tamesha Means v. United States of Eathnlbc Bushnps {.J une 30, 2015}

4 Mikki Ken-dall Abumﬂn Saued my LI[E Saiun {May 26 2011}
tps.f Ssalon.com/2011/05/26/aborfion_saved my life/. .
51d,
% K, Shepherd, et. al., Bearing Faith: The Limits of Catholic Health Care for Women of Color, Columbia
Law S{:hout (January ED1B}

cid= 500 =TB0170d
" The American College of Dbstatncmns and Gynecologists, Health Disparities in Rural Women (2014,
reaffirmed 2016),

o586, Ddl’?d mc=18&ts=201 53-4{]270931 414 52‘]
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pecple living with HIV, Discrimination in health care settings already prevents LGBTQ people
from accessing the care they need. For instance, nearly one-third of transgender people
surveyed said a doctor or health care provider refused to treat them due to their gender identity.

" Related, people living with HIV frequently experience stigma in the health care system.” The
proposed rule would increase this stigma and make it more likely that these communities are
denied necessary health care.

B. The proposed rule will hinder the delivery of care.

While the Department claims that the proposed rule will “facilitat[e] open communication
between providers and their patients,” in fact, it would do the opposite. Specifically, the
proposed rule encourages medical professionals to conceal information if they believe that
information might enable a patient to seek care (even elsewhere) of which they disapprove. It
also inhibits communication by increasing the risk that patients will conceal medically relevant
information, such as sexual orientation, out of fear that their provider would refuse them care.

The proposed rule itself notes that mainstream medical groups have recognized the negative
effects refusing care can have on patients and that these organizations have called for patient
protections when refusals may compromise health. For example, the American Congress of
Obstetricians and Gynecologists (ACOG) ethics opinion states that “in an emergency in which
referral is not possible or might negatively affect patient's physical or mental health, providers
have an obligation to provide medlcaIE% indicated and requested care regardless of the
provider's personal moral objections.” The American Medical Association's (AMA) constitution
and bylaws similarly note that physicians are required to be “moral agents" and "being a
conscientious medical professional may well mean at times acting in ways contrary to one's
personal ideals in order to adhere to a general professional obligation to serve patients’
interests first.” The constitution and bylaws further state that “having discretion to follow
conscience with respect to specific mtmgntmns or services does not relieve the physician of
the obligation to not abandon a patient.” The proposed rule would exacerbate these concems
by making it harder for medical organizations and providers to preserve existing access to
reproductive health care.”

'8, Mirza & C, Rooney, Discrimination Prevents LGBTQ people from Accessing Health Care, Ctr, for
ﬁ.memran Fmgress (Jan. 18, 21:!15}

ple-accessing- heaith care/.

! CDC, HIV Among Gay and Bisexual Men, hilps:/iwww.cdc gov/hivigroup/msmindex him; CDC, HIV
Among African-Americans, httos: iwww cde.govinchhstpinewsroomidocs/factsheets/cde-hiv-aa-508. pdf,

0 B3 Fed, Reg, at 3888, ACOG, The Limits of Conscientious Refusal in Reproductive Medicine (Nov,
2007, reaffirmed 20186),

" American Medical Association, Physician Exercise of Conscience: Report of the Council on Ethical and
Judnmal Affairs,

12 E1.r ignoring lhese harms 1ha Daparlmanl has faﬁe-d in |I:5 ubl:—gatmn to ackn uwladge and consider the
impact of a propased rule on family well-being. See 83 Fed. Reg. at 3919.
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C. The proposed rule does not include exceptions for medical emergencies
and potentially conflicts with existing federal law.

The proposed rule could endanger women’s lives because it fails to make sure that the
protections of the Emergency Medical Treatment and Active Labor Act (EMTALA) apply and
take precedence when a patient is facing a medical emergency. EMTALA requires virtually
every hospital to provide an examination or treatment to individuals that come into the
emergency room, including care for persons in active labor, and the hospital must provide an
appropriate transfer if the hospital cannot stabilize the patient. ~ The proposed rule does not
address EMTALA and the potential legal conflict between that Act and the proposed rule. In
particular, it is unclear if the Department or a state or local government would be considered to
have engaged in prohibited “discrimination” if it penalized a hospital for failing to 1c40mp|y with
EMTALA when a pregnant woman needs an abortion in an emergency situation. There is no
dispute that some pregnant women develop serious medical complications for which the
standard treatment is pregnancy termination. - The proposed rule’s silence on medical
emergencies could create confusion among health care institutions or even allow them to refuse
to comply with existing federal regauirements to treat patients with medical emergencies and
thereby endanger women'’s lives.

Il. The proposed rule exceeds the authority granted under the underlying statutes.

While purporting to interpret long-standing statutes, the Department is expanding the
requirements of the statutes beyond what Congress intended. The Department claims that it is
seeking to clarify the scope and application of existing laws, but this rule would in fact drastically
alter, not clarify, existing requirements. The Department both creates expansive definitions that
did not exist before and reinterprets the provisions of the underlying laws in harmful ways.

A. The proposed rule expands the definition of various terms beyond their
well-settled meanings and beyond congressional intent.

The proposed rule expands the definitions of well-settled terms used in the relevant refusal laws
far beyond their commonly understood meanings, defining terms so broadly as to encompass a

1342 U.S.C. § 1395dd.

* The government can clearly take such action under Title VII. See Shelton v. Univ. of Med. & Dentistry of
N.J. 223 F.3d 220, 228 (3d Cir. 2000).

S See e.g., Planned Parenthood v. Casey, 505 U.S. 833, 880 (1992) (“[It is undisputed that under some
circumstances each of these conditions [preeclampsia, inevitable abortion, and premature rupture of
membrane] could lead to an iliness with substantial and irreversible consequences.”).

8 Federal abortion policy generally has recognized the need to protect women'’s lives. See e.g., 18 U.S.C.
§ 1531(a) (prohibiting abortion procedure except where “necessary to save the life of a mother”); 10
U.S.C. § 1093 (banning almost all abortion services at U.S. military medical facilities, and prohibiting
Department of Defense funds, which includes health insurance payments under Civilian Health and
Medical Program for the Uniformed Services, from being used to perform abortions, “except where the life
of the mother would be endangered if the fetus were carried to term”); Consolidated Appropriations Act,
2017, Pub. L. No. 115-131, Title V §§ 507 131 Stat. 135 (2017) (prohibiting that funds appropriated under
the Act be used to pay for an abortion except where, among other narrow exceptions, “where a woman
suffers from a physical disorder, physical injury, or physical iliness, including a life endangering physical
condition caused by or arising from the pregnancy itself, that would, as certified by a physician, place the
woman in danger of death unless an abortion is performed”).
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ridiculously wide array of activities that go well beyond congressional intent. As an initial matter,
although the Department purports to be bringing the refusal laws in line with other civil rights
laws, the rule proposes to define “discrimination” contrary to how it is has been long understood
in those laws. Under the Department’s proposed rule, “discrimination” is more broadly defined to
include a large number of activities, including denying a grant, employment, benefit or other
privilege, as well an unspecified catch-all phrase “any activity reasonably regarded as
discrimination.” It also includes any laws or policies that would have the effect of defeating or
substantially impairing accomplishment of a “health program or activity.” The term, “health
program or activity” is then defined to include, among other things, “health studies, or any other
services related to health or wellness whether directly, through payments, grants contracts, or
other instruments, through insurance, or otherwise.”'” The inclusion of any impairment of a
“health program or activity,” as defined, only adds to an unreasonably expansive definition of
“discrimination” that could be applied to anything with a tangential connection to health or
wellness. As set forth below, the rule’s all-encompassing definition of “discrimination” fails to
account for established anti-discrimination law that reflect a balancing of interests -- protecting
against religious discrimination but recognizing it is not discriminatory to require an employee to
perform functions that are essential to the position for which she applied and was hired.

The proposed rule also improperly stretches the definition of “refer” to include providing “any
information ... by any method ... that could provide any assistance in a person obtaining,
assisting, training in, funding, financing, or performing a particular health care service, activity or
procedure.”’® This means that any health care entity, including both individuals and institutions,
could refuse to provide any information that could help an individual to get the care they need,
including even to provide patients with a standard pamphlet. The objecting entity would be able
to refuse to provide that information even if they believe that a particular health care service is
only the “possible outcome of the referral.”*® This definition would allow health care providers to
deny patients full, accurate, and comprehensive information on health care options that allow
people to make their own health care decisions.

The proposed rule also defines “assist in the performance of” far more broadly than its common
meaning, to include participating in any program or activity with “an articulable connection” to a
procedure, health service, health program, or research activity. The proposed rule specifically
notes that this égcludes but is not limited to counseling, referral, training, and other
arrangements. Even though the Department claims to acknowledge “the rights in the statutes
are not unlimited,” this definition could in effect create an unlimited right to refuse services. For
example, it is unclear if an employee whose task it is to mop the floors at a hospital that
provides abortion would be considered to “assist in the performance” of the abortion under this
proposed rule. A definition this limitless provides no functional guidance to health care providers
as to what they can ask of their employees, and the refusals permitted by health care providers
and non-medical staff.

The proposed rule also broadens the health care workers that can claim “discrimination,”
potentially allowing a range of health care workers not directly involved in delivering care to

7 83 Fed. Reg. at 3924,

8 Referral is defined far more narrowly elsewhere in federal law. See, e.g., 42 U.S.C. § 1395nn(h)(5); 42
C.F.R. § 411.351.

19 83 Fed. Reg. at 3924,

20 83 Fed. Reg. at 3923.
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refuse to perform their duties at a health care facility. Specifically, the proposed rule seeks to
expand the definition of “health care entity,” “individual,” and “workforce” to include a broad
range of workers and organizations, including volunteers, trainees, and contractors.?’ The
proposed rule notes that the workers included in the definitions are illustrative and not
exhaustive, potentially creating the opportunity for non-medical personnel, such as receptionists
or facilities staff, to refuse to perform job tasks. In particular, the notion that an individual who
agrees to volunteer to perform a service for an entity has the right to then refuse to perform that
service, but presumably without losing his or her status as “volunteer,” is absurd. This
nonsensical interpretation of the statutes exceed the Department’s regulatory authority. In short,
if this provision is finalized, a wide range of workers may be able to deny access to care - even
if the worker’s job is only tangentially related to that care.

The proposed rule also seeks to expand the health care providers and institutions that are
subject to the rule’s burdensome requirements. The proposed rule’s broad definition of “entity”
to include individuals as well as corporations, would greatly expand the individuals and
institutions subject to the underlying laws’ requirements.?

In general, the proposed rule’s unreasonably expansive definitions could inhibit health care
providers and institutions from offering a broad range of health care services to patients, and
would ultimately limit patients’ access to care. This is particularly so because in addition to
expanding the terms used in the refusal laws beyond any possible meaning Congress intended,
the Department has also expanded the substance of the refusal laws beyond their statutory text,
as is discussed below. Thus, rather than clarify statutes that are as much as forty-years old, the
proposed rule has stretched the meaning of key terms. This will lead to illogical, unworkable,
and unlawful results.

B. The Department broadly interprets the Church Amendments in violation of
the statute.

The Department is exceeding its statutory authority by interpreting the Church Amendments far
beyond what Congress intended. Each provision of the Church Amendments was enacted at a
different point in time to address specific concerns. The first two provisions of the Church
Amendments were enacted in 1973 during the public debate following the Roe v. Wade
decision, and they clarify that receipt of certain federal funds does not require a health care
entity to pen‘%rm abortions or sterilizations or make its facilities available for abortions or
sterlizations. " These provisions of the Church Amendments, codified at 42 U.S.C. § 300a-7(b)
and (c)(1), permit individuals to refuse to perform or assist in the performance of a sterilization
or abortion in certain federally funded programs if it is contrary to their religious or moral beliefs.
Sections (d) and (e) of the Amendments were passed as a part of the National Research Act,
which aimed at funding biomedical and behavioral research, and ensuring that research projects
involving human subjects were performed in an ethical manner. 2 The Department’s purported

2 83 Fed. Reg. at 3923-3924.

2283 Fed. Reg. at 3924.

2 The implicated funds are the Public Health Service Act [42 U.S.C. § 201 ef seq.], the Community
Mental Health Centers Act [42 U.S.C. § 2689 ef seq.], and the Developmental Disabilities Services and
Facilities Construction Act [42 U.S.C. § 6000 ef seq.].

24 See 119 Cong. Rec. 2917 (1973).
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interpretation of these provisions goes far beyond both the statutory text and Congressional
intent in at least two ways.

First, section (b) of the Church Amendments states that courts, public officials, and public
authorities are not authorized to require the performance of abortions or sterilizations, based on
the receipt of any grant, contract, loan, or loan guarantee under the Public Health Service Act
(PHSA), the Community Mental Health Centers Act, or the Developmental Disabilities Services
and Facilities Construction Act. The proposed rule goes beyond the text of the statute and
interprets it to prohibit public authorities from requiring any individual or institution to perform
these services if they receive a grant, contract, loan or loan guarantee under the PHSA.
Therefore, while the Church Amendments only make it clear that public authorities are not
allowed to require the performance or assistance in the performance of abortion or sterilization
based on the receipt of certain federal funding, the proposed rule imposes a blanket prohibition
on any requirements related to individuals or institutions performing or assisting in the
performance of abortion and sterilization if the institution or individual receives the specified
funding. Combined with the expanded definition of “assist in the performance” that impacts
sections (b)(1) and (b)(2)(B), the proposed rule allows for denials of services related to abortion
and sterilization by both individual providers and those ancillary to the provision of health care. It
could also prevent states and the federal government from requiring a hospital to provide an
abortion, even if a patient’s health or life is threatened.

Second, the proposed rule interprets section (d) of the Church Amendments in a way that goes
well beyond the statute and that has the potential to allow any individual employed at a vast
number of health care institutions to refuse to provide care that is central to the institution.
Importantly, this provision was intended to apply only to individuals who work for entities that
receive grants or contracts for biomedical or behavioral research. The proposed rule incorrectly
claims that paragraph (d) of the Church Amendments is not based on receiving specified
funding through a specific appropriation, instrument, or authorizing statute, but applies to “[a]ny
entity that carries out any part of a health service program or research activity funded in whole
or in part under a program administered by” the Department.?®

The expansive definitions of “entity,” “health service program” and “assist in the performance”
only serve to exacerbate this unlawful expansion. As noted, “entity” is defined broadly in the
proposed rule to include a “person’, as defined in 1 U.S.C. 1 or a State, political subdivision of
any State, instrumentality of any State or political subdivision thereof, or any public agency,
public institution, public organization, or other public entity in any State or political subdivision of
any state.” “Health service program” is discussed by the Department in the proposed rule as not
only including programs where the Department provides care or health services directly, but
programs administered by the Secretary that provide health services through grants,
cooperative agreements or otherwise; programs where the Department reimburses another
entity to provide care; and “health insurance programs where Federal funds are used to provide
access to health coverage (e.g. CHIP, Medicaid, Medicare Advantage).” It also may include
components of State or local governments.®

Thus, under the proposed rule, virtually any individual could refuse to provide any type of health
care or any job task that has a minimal connection to the provision of health care. This provision

% 83 Fed. Reg. at 3925.
% 83 Fed. Reg. at 3894.
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would not only allow individuals to refuse to provide any type of care that they object to, but
could also prevent states from protecting patients by requiring the provision of health care or
fulfillment of other job duties by individuals in a medical facility. This could include, for instance,
enforcing a state law that requires individual pharmacists to fill all the prescriptions they receive.

Nothing in the legislative history of section (d) of the Church Amendments suggests that this
provision was meant to restrict the actions of this broad range of health care related individuals
and organizations, nor that it was meant to apply to these individuals and institutions in the
context of such a broad range of health-related programs.?” The Department has clearly
exceeded its statutory authority by attempting to create a catch-all provision that would allow
almost any health care provider in the country to refuse to provide services based on a 40-year
old law that was targeted to the receipt of specific, and limited, federal funds.

C. The Department’s interpretation of the Weldon Amendment is not consistent
with the plain language of the statute.

The Department has proposed a similarly broad -- and impermissible -- expansion of the
Weldon Amendment. That amendment was added to the appropriations bill for the Departments
of Labor, Health and Human Services, and Education in 2004 and each subsequent
appropriations bill. It prohibits funds appropriated by those three agencies to be provided to a
federal agency or program, or to a state or local government, if such agency, program, or
government requires any institutiogaal or individual health care entity to provide, pay for, provide
coverage of, or refer for abortions. ~ While the text of the statute is limited to state and local
governments and federal agencies or programs, the rule would apply the Weldon Amendment
to “any entity that receiveszgunds through a program administered by the Secretary or under an
appropriations act [HHS].” ~ This interpretation of the Weldon Amendment would impermissibly
turn private entities into “federal agencies or programs” by virtue of their receipt of HHS funding.

In addition to conflicting with the plain meaning of the statute, the Department’s broad
interpretation is also contrary to the legislative history of the Weldon Amendment. During final
floor debates on the appropriations bill that included the first Weldon Amendment, one of its
supporters explained: “The addition of conscience protection to the Hyde amendment remedies
current gaps in Federal law and promotes the right of conscientious objection by forbiddig
federally funded government bodies to coerce the consciences of health care providers.” " In
other words, the Weldon Amendment’s reference to “federal agency or program” was intended
as a restriction on government bodies only, not on private entities that receive federal funds.

Indeed, the Department of Justice (DOJ) has taken the formal position that the receipt of federal
funds does not mean that an organization is a federal agency or program. In litigation, the DOJ
stated: the term “federal agency or program” does not automatically include private, individual
family planning clinics that receive federal funds; the Weldon Amendment does not clearly

27 Indeed, section (d) of the Church Amendments does not by its terms impose any restrictions on health
care providers. Rather, it is framed as an exemption to individuals from certain federal requirements that
are contrary to their religious or moral beliefs. 42 U.S.C. § 300a-7(d).

28 \Weldon Amendment, Consolidated Appropriations Act 2017, Pub. L. 115-31, Div. H, Tit. V, Sec.
507(d).

2983 Fed. Reg. at 3925.

%0150 Cong. Rec. H10095 (daily ed. Nov. 20, 2004) (statement of Rep. Smith) (emphasis added).
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provide that an individual Title X clinic would constitute a “federal agency or program” covered
by the statute, and “no agency respog1sible for the implementation or enforcement of the statute
has adopted a reading to that effect.” If Congress intended for the Weldon Amendment to
apply to virtually every private hospital, pharmacy, and outpatient care center in the country, and
hundreds of thousands of private doctors and other health care practitioners, it surely would
have said so more directly, either at the time the Weldon Amendment was enacted or in the 14
years that the amendment has been interpreted otherwise.

The unreasonably broad definitions of “discrimination” and “health care entity” also act to greatly
expand the reach of the Weldon Amendment. By defining discrimination to include any adverse
actions without any balancing of the interests of employers or patients, this provision could be
used to attempt to strike down neutral state laws that protect access to health care. The term,
“health care entity” is already defined in the Weldon Amendment, so a proposal to add certain
entities via regulation clearly exceeds the authority of the Department. For example, the
inclusion of “a plan sponsor, issuer, or third party administrator’ expands the reach of the
provision by allowing employers that provide health insurance (even if they have no connections
to health care) to become “health care entities” for purposes of this protection from
“discrimination.”

Finally, the legislative history cited above makes it clear that the Weldon Amendment was
intended to be limited to objections based on conscience, but under the proposed rule, the
Department would allow refusal for any reason, including, for example, a financial one. All of
these expansions are contrary to law and, more importantly, work to deny women access to
information about and access to lawful medical services.

D. The Department similarly expands the applicability of the Coats Amendment.
The proposed rule’s broad definitions of “health care entity,” “refer,” and “discrimination” would
also expand the applicability of the Coats Amendment beyond its statutory language and intent.
The Coats Amendment was adopted in 1996 in response to a new standard adopted by the
Accrediting Council for Graduate Medical Education, requiring all obstetrics and gynecology
residency programs to provide induced abortion training.>* Senator Coats offered the
amendment to “prevent any government, Federal or State, from discriminating against hospitals
or residents that do not perform, train, or make arrangements for abortions.”

The amendment prohibits the federal government, or any state or local government that
receives federal financial assistance, from discriminating against medical residency programs or
individuals enrollid in those programs based on a refusal to undergo, require, or provide
abortion training.” Under the Coats Amendment, the term “health care entity” is limited to “an
individual physician, a postgraduate physician training program, and a participant in a program

31 Brief of Respondent, NFPRHA v. Gonzales, 391 F.Supp.2d 200 (D.D.C. 2004) (No. 04-2148).

%2 See 142 Cong. Rec. 5159 (March 19, 1996) (Senator Frist stating that “this amendment arose out of a
controversy over accrediting standards for obstetrical and gynecological programs”).

%3142 Cong. Rec. 4926 (March 14, 1996). See also 142 Cong. Rec. 5158 (March 19, 1996) (Senator
Coats stating he offered the language in the bill because “it is [not] right that the Federal Government
could discriminate against hospitals or ob/gyn residents simply because they choose, on a voluntary
basis, not to perform abortions or receive abortion training, for whatever reason.”).

% See 42 U.S.C. § 238n.
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of training in the health professions.”35 However, the proposed rule’s definition of health care
entity would prohibit “discrimination” not just against those specified in the Coats Amendment,
but also against other health care professionals, health care personnel, an applicant for training
or study in the health professions, a hospital, a laboratory, an entity engaging in biomedical or
behavioral research, a health insurance plan, a provider-sponsored organization, a health
maintenance organization, a plan sponsor, issuer, third-party administrator, or any other kind of
health care organization, facility or plan. Similar to the proposed rule’s changes to the Weldon
Amendment, the Department has taken a narrow statute that was enacted to address a specific
concern and used the proposed rule to promote broader discrimination in health care.

lll.  The proposed rule would undermine health care access in programs that
Congress intended to expand care for women with low incomes and their families.

The proposed rule would impact health care programs, both domestically and internationally,
that are intended to expand access and quality of care for women, people with low incomes,
people living with HIV, and others. The expanded scope of the rule would reach both the Title X
Family Planning Program (Title X) and the President’s Emergency Plan for AIDS Relief
(PEPFAR).

A. The Department’s proposal would reduce access to vital services through Title
X and other programs by allowing objectors to ignore their general
requirements contrary to the intent of these programs.

The Department would seemingly allow entities to apply for and receive federal funds while
exempting them from the core legal and programmatic duties upon which such funds are
generally conditioned. We find this particularly concerning in the context of federally supported
health programs, such as Title X, which are meant to provide access to basic health services
and information for people with low-incomes. When it comes to Title X, the proposed rule would
not only sanction conduct at odds with pre-existing legal requirements, but could also
undermine the program’s fundamental objective of expanding access to reproductive health
care to underserved communities.

Several of the Department’s proposed provisions and definitions appear to exempt recipients of
federal funds from following the rules that govern federal programs if they have an objection to
doing so. As discussed above, the proposed rule’s expansion of the Weldon Amendment turns
private entities into “federal agencies or programs” and then bars them (as well as the
Department) from “dis%giminating” against a “health care entity” based on its refusal to provide
“referrals” for abortion.  “Discrimination” includes, among other things, denying federal awards
or sub-awards to objectors.*” Similarly, the proposed rule provides that the Department cannot
require recipients of grants psrgvided under the Public Health Service Act to “assist in the
performance of an abortion.” ~ Such “assistance” includes an unreasonably broad range of
conduct, including “counseling, referral, training, and other arrangements.” Also, the proposed
rule provides that entities receiving Public Health Service Act grants cannot be required to

% 42 USC § 238n(c)(2).
% 83 Fed. Reg. at 3925.
%783 Fed. Reg. at 3923-3924.
% 83 Fed. Reg. at 3925.
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provide personnel for “the performance or assistance in the performance of any . . . abortion;”
the overbroad definition of "assistance” again applies here.

Federal agencies routinely provide financial assistance to eligible entities in the form of grants,
contracts, or other agreements in exchange for the performance of a prescribed set of services
or activities. The Department’s approach would seem to give objectors a virtually unlimited right
to ignore these generally applicable requirements and may even force the Department to fund
entities that refuse to advance the fundamental goals of the programs in which they seek to
participate. Nowhere in the proposed rule does the Department acknowledge that its
exemptions in these areas would allow conduct that conflicts with pre-existing legal
reguirements. Mor does it consider how overriding these rules could undermine important health
care objectives that are central to the effective administration of federally supported health
programs.

The proposed rule’s defacts come into clear focus in the context of Title X, the nation's program
for birth control and reproductive health. Title X of the Public Health Service Act empowers the
Department to make grants to public and not-for-profit entities for the purpose of providing
confidential family planning and related preventive services." Title X gives priority to services
for people with low incomes and, depending on their income and insurance status, patients may
be eligible for frae or discounted Title X services. In 2018, Title ¥-funded providers served over
4 million peuple This total includes a disproportionate share of individuals from groups that
face longstanding racial and ethnic inequities; for example, 32 percent of Ttla X patients
identified as Hispanic or Latino, and 21 percent identified as Black in 2016. * Title X-funded
projects offer a range of reproductive health care and information, including counseling and
services related to a broad range of contraceptive methods, HIV/STI services, cancer
screenings, and other care.

The Department's proposal appears to sanction conduct that would interfere with Title X's legal
reguirements. For example, although Title X funds are barred from going toward abortion, the
program's requlations expressly require providers to offer non- dlreh:twe options counseling to
patients, including abortion counseling and referrals upon request.  Even before its codification
in regulation, longstanding Departmental interpretatinrzs held that non-directive options
counseling was a basic and necessary Title X service.  The centrality of non-directive options
counseling in Title X is reigﬁfﬂrcad every year through legislative mandates in annual
appropriations measures. These prescriptions reflect well-settled principles of medical ethics:
patients are entitled to prompt, accurate, and complete information to enable them to make
informed decisions about their health. And, especially when an entity does not offer a desired

* 83 Fed. Reg. at 3925,
W42 U.5.C. E§ 300- 300a-8.
" 42 U.S.C. §300a-4(c).
“ Christina Fowler, et al., RTI International, Family Planning Annual Report: 2016 national summary
{2017), available at hitps ‘hwew hhs goviopa/sites/default/files/title-x-fpar-2016-national pdf,
2 1d.
42 U.S.C. §300a-8 (prohibiting funding for abortion); 42 C.F.R. § 59.5(a)(5) (requiring non-directive
aptions counseling and referral).
% See Comptroller General of the United States, "Restrictions on Abortion and Lobbying Activities In
Family Planning Prngrams MNeed Clarification” (Sepl. 1982), available at
I /. 140/
* See, e g., Consolidated Appropriations Act, 2017, Pub. L. No. 115-31, 131 Stat 135 (2017).
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service such as abortion, health professionals have a responsibility to provide the information
and referrals needed to ensure that such services are provided to patients in a timely and
competent manner. Yet, under the proposal, entities that object to “assist[ing] in the
performance of abortion” could claim a right to refuse to offer non-directive options counseling
and referrals to Title X patients.

On top of interfering with counseling and referrals under Title X, the proposed rule could also
override other program requirements. For instance, Title X reguires projects to provide medical
services, including ;g broad range of acceptable and effective medically approved family
planning methods.”  This unquestionably includes lang-acting reversible contraceptive methods
such as intrauterine devices (|UDs), The central place of IUDs, which are exceptionally effective,
in the family planning repertaire is cemented by the Centers for Disease Control and
Prevention's (CDC) Quality Family Planning recommendations. These recommendations
provide, for example, that “[clontraceptive services should include consideration of a full range
of FDA-approved contraceptive methods,” and a "broad range of methods, including long-acting
reversible contraception {i.e., intramuterine devices [IUDs] and implants), should be discussed
with all women and adolescents.” Despite these national clinical standards of care, some
individuals are opposed fo contraception or certain forms of contraception, and under the
proposed impermissible expansion of Church (d) discussed above, any individual working for an
entity participating in Title X could claim a right to refuse to provide information or services
related to contraception for Title X patients,

if allowed by the Department, such exemptions not only would overtake pre-existing legal rules,
but could also thwart the critical health care objectives that federal programs are meant to
advance, For example, Congress’s purpose in passing Title X was, in part, “to assist in making
comprehensive voluntary family planning services readily available to all persons desiring such
services,” and “to enable public and nonprofit private egtities to plan and develop
comprehensive programs of family planning services.” Permitting health care entities to
withhold vital counseling, referrals, and services is hardly conducive to the "comprehensive”
approach that was contemplated by Congress. In practical terms, such policies could cut off
access to basic, preventive health care and information for the low-income and uninsured
people who turmn to Title X-funded providers.

Since the inception of these important public health programs, entities that do not want to
provide the required services are free to decline to participate. All recipients of federal funds,
however, should be bound by the same, general requirements and serve the same priorities in
order to serve program beneficiaries and faithfully adhere to Congress’s aims.

B. The proposed rule would severely undermine the purpose and effectiveness of
U.S. funded health programs around the world.

The Department’s global health programs include those focused on combating HIVIAIDS and
malaria, improving maternal and child health, and enhancing global health security. In addition

742 CF.R. § 508.5(a)(1).

“ Centers for Disease Control and Prevention, Providing Quality Family Planning Services:
Recommendations of COC and the U.5. Office of Population Affairs, 7, 8, (2014), available at
hitps:'www.cdc.govw/mmwr/pdfirire304. pdf.

* act of Dec. 24, 1970, Pub. L. Mo. 91-572, § 2, 84 Stat. 1504 (1970).
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to funds directly appropriated to the Department for global health, considerable funding is
transferred to the Department by the State Department and USAID to administer global AIDS
programs under PEPFAR.

We strongly oppose the statutory prohibition on the use of foreign aid funding for abortion as a
method of family planning, known as the Helms Amendment, both as it is written and the
broader manner in which it is applied, and the broad and harmful refusal provision contained
within the statute governing PEPFAR, which are both cited in the proposed regulation.®® The
Helms Amendment effectively coerces women into continuing unwanted pregnancies because
the health care they are able to access is provided with U.S. funding. The outcome of this
harmful policy is increased unwanted pregnancies and maternal morbidity and mortality.

PEPFAR’s statutory refusal provision, which applies only to organizations, already puts
beneficiaries at risk and undermines the overall program. For example, this restriction allows
PEPFAR-participating organizations to refuse to provide condoms (or any other service to which
they object) or even information about condoms to people served by the program -- despite the
fact that the purpose of the program is to combat HIV/AIDS and condom provision is proven to
be an essential component of effective HIV prevention programs. Organizations may even
refuse to coordinate their activities or have any other relationship with programs that provide the
services or information to which they object, creating a serious barrier to ensuring that the full
range of HIV prevention, care, and treatment activities are available in any one community or to
any individual client.

The proposed rule would go even further than the statutory refusal provision and under the
guise of paragraph (d) of the Church Amendments allow any individual working under global
health funds from the Department (whether the funds are from direct appropriations or
transferred from another agency and then administered by the Department) to refuse to perform
or assist in any part of a health service program. As explained above, this expansion of Church
(d) is contrary to Congress’ intent in enacting this provision. The result is to magnify the harm of
PEPFAR’s refusal provision by appearing to allow individuals to refuse to treat any patient if
doing so would violate his or religious beliefs or moral convictions, without concern for the
needs of the patient and regardless of what type of health service the patient needs -- whether it
be contraception, a blood transfusion, a vaccination, condoms to prevent HIV transmission,
sexually transmitted infection screenings and treatment, or even information about health care
options. The proposed rule would impact a limitless array of health services.

Moreover, individuals could potentially use this broad interpretation of section (d) of the Church
Amendments to pick and choose which patients to assist, making LGBTQ individuals,
adolescent girls and young women, and other marginalized populations particularly vulnerable
to discrimination in the provision of services. This is particularly egregious in the context of
HIV/AIDS programs where these communities face elevated risk in many parts of the world. In
developing countries where health systems are especially weak, there is a shortage of available
health care options and supplies, and individuals often travel long distances to obtain the
services that they need; it is particularly critical that individual health care providers do not deny
patients the information and services that they need. Such action undermines the purpose of the
programs and the rights of those they intend to serve.

%083 Fed. Reg. at 3926-3927.
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Furthermore, the proposed rule does not refer or defer to any but a small set of federal
provisions governing U.S. foreign policy and foreign assistance, or to the agencies entrusted to
set this policy. This could create confusion or even conflict with existing laws and policies, which
may differ, for example, across PEPFAR implementing agencies and departments.

Finally, we are deeply concerned that the proposed rule defines recipient and subrecipient as
including foreign and international organizations, including agencies of the United Nations.
There are likely unique and severe compliance and certification burdens on international
recipients and subrecipients, including, but not limited to with regard to translation and conflict
with local law and policy. The proposed rule may directly conflict with the laws and policies of
other countries where global health programs operate, putting those implementing the global
health programs in an untenable position. For example, some countries may require health care
providers to provide necessary care in emergency situations or information or referral for all
legal health services - requirements that would be in direct conflict with this proposed regulation.
The application of these requirements to UN agencies, such as the World Health Organization
(WHO) with whom the Department works on issues like measles and polio, may be wholly
unworkable given their missions and structures and could completely jeopardize the ability of
these agencies to partner with the Department.

V. The proposed rule would cause chaos and confusion as it is inconsistent with
federal and state laws designed to prohibit discrimination and increase
people’s access to care.

The Department claims that it is creating a regulatory scheme that is “comparable to the
regulatory schemes implementing other civil rights laws.” First, the proposal does not warrant
the broad enforcement authority delegated to the newly created division within OCR. The
proposed rule and underlying statutes are not civil rights laws, and the proposed rule seeks to
grant OCR the authority to take enforcement actions. Further, the proposed rule is not
consistent with civil rights laws as it fails to provide covered entities due process protections
afforded under Title VI of the Civil Rights Act (Title VI). Finally, the proposed rule would create
confusion as to the interaction with existing federal and state laws. In particular, the proposed
rule does not explain how it interacts with Title VII of the Civil Rights Act (Title VII) and it
undermines states’ ability to require care.

A. The proposed rule provides expanded enforcement authority to OCR, while
at the same time lacking necessary due process protections, such as those
provided by Title VI.

While the proposed rule purports to model itself after “the general principles . . . enshrined in
Title VI of the Civil Rights Act (Title VI),” it includes draconian enforcement provisions that are
wildly out of sync with those in Title VI. Title VI requires a four step process before a federal
agency may deny or terminate a recipient's federal funds: 1) the recipient must be notified that it
has been found not in compliance with the statutes and that it can voluntarily comply; 2) the
recipient must be afforded an opportunity for a hearing on the record and the agency must make
an express finding of failure to comply; 3) the Secretary or head of the agency must approve the
decision to suspend or terminate funds; and 4) the Secretary of the agency must file a report
with the House and Senate legislative committees with jurisdiction over the applicable programs
that explains the grounds for the agency’s decision, and the agency may not terminate funds
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until 30 days after the report is filed.” The proposed rule affords no such procedural due
process for those accused, investigated, or those found in viclation of the underlying
requirements. In particular, if the proposed rule were to become law as is, then a recipient could
have its financial assistance withheld in whole or in part, have its case referred to DOJ, or face a
range of other unspecified actions — all without the opportunity to explain or defend its actions.

Additionally, Title V| clearly requires that an agency must engage in a concerted effort to obtain
voluntary compliance before it may begin enforcement proceedings against an entity found to
be in violation. ” Specifically, federal law states that "effective enforcement of Title V| requires
that agencies take prompt action to achieve voluntary compliance in all instances in which
noncompliance is found.” The proposed rule loosely states that “OCR will inform relevant
parties and the matter will be resolved informally wherever possible,” and notes that while
attempting to obtain this informal compliance, OCR can simultaneous engage in a range of
enforcement actions. This is not consistent with Title VI as it does not require the Department
to attempt to achieve voluntary compliance from an entity before enforcement actions are taken,

Further, no guidance is given about the actions that would trigger each enforcement
mechanism. For instance, would failure to meet the rule’s requirement to post a notice result in
millions of dollars of funds being withheld? Can failure to certify intention to comply with the rule
result in a referral to DOJ? This proposed rule seems to allow OCR unlimited discretion to
choose its enforcement mechanism — including withdrawal of all federal funding and/or a
referral to DOJ within any assurance that the Department’s actions are proportionate to the
violation. The Supreme Court has found government overreach when Congress authorized the
Department to utilize federal financial assistance to control recipients’ actions. Specifically, in
National Federation of Independent Business v. Sebelius, the Supreme Court held that
Congress exceeded its authority when it authorized the Department to withhold federal financial
assmtanoe from a state’s Medicaid program if the state failed to expand the program's eligibility.

* The Court explained if the Department withheld all federal funding from a state for failing to
comply with conditions attached to the féjandmg then States would not have a "genuine choice
whether to accapt tha offer” for funding.  Such financial inducement was found to be akin to a
"gun to the head. o " Therefore, the Department does not have unbridled authority to withhold
federal financial assistance, and the Department's actions must be proportionate to the
violation.

The enforcement actions contemplated under the proposed rule resulting from a formal or
informal complaint are all the more problematic given that the entity may ultimately not be found
in violation of the proposed rule’s requirements. Covered entities subject to a “complianca
review or investigation” must inform any Department funding component of such review,
investigation, or complaint, and for five years, the entity must disclose on applications for new or
renewed federal financial assistance or Department funding that it has been the subject of a

5142 U.5.C. § 2000d-1.

5242 U.5.C. § 2000d-1.

5328 C.FR. §42411(a).

5 83 Fed. Reg. at 3930,

%5 Mational Federation of Independent Business v. Sebelius, 567 U.S. 519, 588 (2012).
& jd. al 584,

57 Id. at 582.
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review, investigation, or complaint.” This disclosure must be done even if the compliance
reviews or investigations are found frivolous or do not lead to a finding of viclation. The
Department can conduct compliance reviews “whether or not a formal complaint has been filed.”
The Department is also “explicitly authorized to investigate 'whistleblower’ complaints, or
complaints made on behalf of others, whether or not the particular complainant is a person or
entity protected by” the refusal laws.

The Department's sweeping enforcement authority, coupled with the lack of specific guidance to
covered entities about what the proposed rule would require, places an unwarranted burden
upon covered entities. The proposed rule is not consistent with Title VI - in particular, the rule
does not offer due process and affords the Department complete discretion to impose penalties
disproportionate to actions or alleged actions.

B. The proposed rule upsets the balance for religious objection long
enshrined in law by Title VII.

For more than 50 years, Title VIl has provided protections against religious discrimination.” In
defining "discrimination” in a way that can be understood as both different from and far broader
than it has long been understood, the Department has both exceeded its authority and caused
confusion. In particular, the propesed rule does not clearly state that “discrimination” has the
same limits as it does in the context of religious discrimination under Title VIl and in particular
that the “reasonable accommodation/undue hardship” framework for assessing if there has
been “discrimination” also applies under the proposed rule. On its face, it is unclear if the
proposed rule adopts Title VII's reasonable accommeodation/undue hardship standard, or rather,
creates a per se rule that allows employees’ beliefs to take precedence over the needs and
interests of health care providers and their patients under any circumstance.

Under Title VIl and the case law interpreting it: [Aln employer, once on notice, [must]
reasonably accommodate an employee whose sincerely held religious belief, practice or
observance conflicts with a work reguirement, unfess providing the accommodation would
create an undue hardship, . . . [meaning] that m?o proposed accommodation in a particular case
poses a “more than de minimis” cost or burden. ” Court cases that have addressed the issue of
religious refusal have found that there are limits to what employers must do to accommodate
refusals, and speciﬁcalrl that it is legal and appropriate for employers to prioritize maintaining
patient access to care. Additionally, years of case law interpreting religious accommaodation

%6 83 Fed. Reg. at 3928-3930.

% 42 U.S.C. § 2000e().

¥ U.s. Equal Employment Opportunities Comm'n, Section 12: Religious Discrimination, Compliance
Manual 46 (2008), available af hitp;/feeoc,govipolicy/docs/religion. html [herginafter EEQC Compliance
Manual] (emphasis added).

%1 See, e.g., Walden v. Centers for Disease Control & Prevention, 669 F.2d 1277 (11th Cir. 2012) (The
plaintiff was employed as a counselor through CDC's employment assistance program, but refused to
counsel people in same-sex relationships. After she was laid off, the court held that CDC “reasonably
accommodated Ms. Walden when it encouraged her to obtain new employment with the company and
offered her assistance in obtaining a new position™); Bruff v. N. Miss. Health Servs., 244 F.3d 495, 501
(5th Cir. 2001) {the accommodation requested by plaintiff—a counselor who refused o counsel
individuals on certain topics that conflicted with her religious beliefs—constituted an undue hardship
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provisions of T|tIe VII has made clear that an accommodation should not place an unfair load
on co-workers.” Fmally, case law has made it clear that “Title VII does not require an employer
to reasonably accommod§te an employee's religious beliefs if such accommodation would
violate a federal statute.” ~ The proposed rule fails to give any consideration to this binding
precedent or suggest why “discrimination” should be given any different meaning in the context
of the refusal laws.

By requiring a balancing of interests between the employee, the employer, and the employer’s
clients, Title VII ensures that accommodating the religious beliefs of an employee in the health
care field does not harm patients by denying them health care and/or health care information.
Title VII also avoids placing employers in the untenable position of having employees on staff
who will not fulfill core job functions. The Department has ignored that balancing, undermining
its stated goal to “ensure knowledge, compliance, arggj enforcement of the Federal health care
conscience and associated antidiscrimination laws.” ' In so doing, the Department should bear
in mind that a decision not to incorporate the Title VIl reasonable accommodation/undue
hardship balancing would lead to absurd and disastrous results. For example, a health care
provider could be forced to hire employees who refuse to be involved in medical services that
form the core of the medical care it offers. The Department should also bear in mind Executive
Order 13563’s injunction, which as the Department notes requires it to “avoid creating
redundant, inconsistent, or overlapping requirements applicable to already highly-regulated
industries and sectors.”

The ability of health care employers to continue providing medically appropriate services and
information would be significantly compromised if they are forced to operate under a rule which
could be understood to compel them to hire, retain, and/or not transfer employees who refuse
to provide medically necessary health services and information to patients -- or face a possible
penalty of loss of all federal funding.

C. The proposed rule limits states’ authority to increase health care access for their
citizens.

This rule would undermine states’ ability to protect and expand health care access. States have
an important role to play when addressing the harm from denials of health care. State laws that
require institutions to provide information, referrals, prescriptions, or care in the event of a life or
health risk are vital safeguards for individuals who might be impacted by religious refusals. The
expansion of the Weldon and Church Amendments through new definitions and a

because it would have required her co-workers to assume her counseling duties whenever she refused
to do so, resulting in a disproportionate workload on co-workers); see also Haliye v. Celestica Corp., 717
F. Supp. 2d 873, 880 (D. Minn. 2010) (“when an employee has a religious objection to performing one or
more of her job duties, the employer may have to offer very little in the way of an
accommodation—perhaps nothing more than a limited opportunity to apply for another position within the
organization”) (citing Bruff).

62 See, e.g., Tagore v. United States, 735 F.3d 324, 330 (5th Cir. 2013) (“more than de minimis
adjustments could require coworkers unfairly to perform extra work to accommodate the plaintiff’); Harrell

v. Donahue, 638 F.3d 975, 980 (8th Cir. 2011) (“an accommodation creates an undue hardship if it
causes more than a de minimis impact on co-workers”).

83 Yeager v. First Energy Generation Corp., 777 F.3d 362, 363 (6th Cir. 2015).
64 83 Fed. Reg. at 3887.
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reinterpretation of existing law could render useless any existing or future state laws that protect
patients and consumers.

The Department makes it clear that there are certain types of state laws that they seek to
eliminate by reinterpreting the federal refusal laws. For example, the Department clearly wants
to undermine state laws that require coverage of abortion. To do so, the Department not only
reverses their position on the application of the Weldon amendment, but actually changes the
existing (and statutory) definition of “health care entity” so as to include plan sponsors and third
party administrators. This will mean more individuals are covered under the statute. The
Department has previously rejected this interpretation noting “by its plain terms, the Weldon
Amendment’s protections extend only to health care entities and not individuals who are

. . . . . . . " 65
patients of, or institutions, or individuals that are insured by such entities.”

The Department also highlights state laws that require crisis pregnancy centers to provide
information or referrals, as well as state laws and previous lawsuits that seek to require the
provision of health care by an institution when a patient’s health or life is at risk. The Department
clearly wishes to contort the federal refusal laws to address state laws that it finds objectionable.
If Congress had wanted to prohibit federal, state, and local governments from ever requiring
health care entities to provide, pay for, cover, or refer for abortions, it could easily have done so.
The Department now reinterprets these laws to attempt to limit the reach of state laws that
protect patients from harmful denials of health care, including laws that simply require referrals
to another provider.

The proposed rule invites those who oppose access to reproductive health to make OCR
complaints by allowing any individual to file a complaint, whether or not they are the subject of
any potential violation. This may have a chilling effect on states’ willingness to enforce their own
laws. The uncertainty regarding whether enforcement of state laws is “discrimination,” especially
as to health care entities that refuse to provide medical services or insurance coverage for
reasons other than moral or religious reasons, would inhibit states’ ability to increase access
and provide for the well-being of their citizens. The negative effects of such confusion and
uncertainty in our public health care system would certainly fall disproportionately on the millions
of people in this country who already experiences barriers to health care access and worse
health outcomes, including but not limited to women, LGBTQ people, and people living with HIV.

VI. The proposed rule fails to properly account for the enormous costs it would impose
on providers, patients, and the public.

The Department purports to have conducted an economic analysis for the proposed rule, as
required by Executive Order 12866 as well as the Regulatory Flexibility Act, but that analysis is
deficient in at least two respects.®® First, and critically, the Department’s analysis ignores entirely
the cost to patients of reduced access to health care, fewer health care options, less

% Letter from Jocelyn Samuels, Director, Office for Civil Rights to Catherine Short, Life Legal Defense
Foundation et. al. re: OCR Transaction Numbers: 14-193604, 15-193782, & 15-195665 (June 21, 2016),
http://www.adfmedia.org/files/CDMHCInvestigationClosureLetter.pdf.

% That Act requires an analysis of a rule’s effects on small businesses, including non-profits. The
proposed rule’s analysis at 83 Fed. Reg. 3918 is inadequate because as explained below it radically
underestimates costs. And while the proposed rule notes that some entities are exempted from some
requirements based on cost concerns, it fails to explain why those exemptions (which at any rate would
not mitigate the costs described below) were so limited.
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comprehensive medical information, impeded ability for patiefgts to make their own health care
choices, and interference with provider-patient relationships.” Also contrary to Executive Order
12866, it fails to account for how these costs are distributed, e.g. whether they will fall
disproportionately on women, rural residents, individuals with low incomes, people of color,
LGBTQ people, and people living with HIV. It fails to account for the public health costs
associated with reduced patient access to medical information, contraception, abortion, and
other reproductive health care, or delays in accessing care due to refusals. Thus, it clearly fails
multiple requirements under Executive Order 12866, including the requirement that the
Department analyze “any adverse effects on the efficient functioning of the economy, private
markets (including productivity, employment, and competitiveness), health, safety, and the
natural environment), together with, to the extent feasible, a quantification of those costs.”

Second, the Department’s estimate of costs that the rule imposes on health care providers is far
too low. Given the new burdensome notice and attestation policies, it is unrealistic to think that
health care providers -- who as of 2015, employed more than 12 million employees -- would be
able to adjust all of their policies, train all of their hiring managers, and ensure and document
compliance with the proposed rules, for less than $1000 the first year and less than $900 in
subsequent years.®® Moreover, the Department’s cost analysis ignores entirely the enormous
cost imposed on health care providers if they were required to employ people unwilling to fulfill
job functions necessary to deliver care.

Therefore, the Department’s estimate that the 9roposed rule would cost over $812 million
dollars within the first five years is inadequate.  But even if it would only cost the amount
estimated by the Department (which it would not), that sum could be far better used to provide
health care to individuals and correct inequities in the health care system. While the Department
claims the rule is required to “vindicate” the religious or moral conscience of health care
providers, significant portions of the proposed rule have nothing to do with the Department’s
purported motivation. Rather, certain sections give license to HMOs, health insurance plans, or
any other kind of health care organization to refu%e to pay for, or provide coverage of necessary
abortion services for any reason—even financial. These provisions do not protect anyone’s
conscience, they simply undercut providers’ ability to deliver care and consumers’ ability to
obtain and pay for medical services. The limited resources of the Department and health care
providers should be better spent.

*kk

We strongly urge the Department to withdraw this rule. In 2011, the Department withdrew a

% The Department claims that the rule provides non-quantifiable benefits, such as more diverse and
inclusive workforce, improved provider patient relationships; and equity, fairness, and non-discrimination.
This proposed rule would in fact lead to the exact opposite of these intended benefits. While the
Department claims to be protecting the psychological, emotional, and financial well-being of health care
workers who refuse to provide care, the proposed rule does not mention the psychological, emotional, or
financial harms to patients of well-being associated with being denied access to care.

% Kaiser Family Foundation, State Facts: Total Health Care Employment (May 2015),

https://www kff.org/other/state-indicator/total-health-care-employment/?currentTimeframe=0&sortModel=
%7B%22¢011d%22:%22Location%22,%22s0rt%22:%22as¢%22%7D.

89 The economic analysis estimates the cost at $312 million dollars in year one alone and over $125
million annually in years two through five. And those estimates are based on “uncertain” assumptions that
the costs would decrease after five years. 83 Fed. Reg. at 3902.

70 83 Fed. Reg. at 3925.
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similar rule that was enacted in 2008 noting that the 2008 rule attempting to clarify existing laws
had "instead led to greater confusion." This rule has the potential to cause even more confusion
and, more egregiously, to reduce access to critical health care even more severely than the
2008 rule. It would jeopardize many people's health and lives. Planned Parenthood strongly
urges the Department to follow the law and withdraw this dangerous rule.

Respectfully,
: o g .
Dana Singiser
Vice President of Public Policy and Government Relations
Planned Parenthood Action Fund
Planned Parenthood Federation of America

1110 Vermont Avenue NW, Suite 300
Washington, DC 20005
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March 27, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building, Room 509F

200 Independence Avenue SW

Washington, DC 20201

VIA ELECTRONIC SUBMISSION

Re: Comments on Notice of Proposed Rule on Protecting Statutory Conscience Rights in
Health Care; Delegations of Authority (Docket No.: HHS—-OCR-2018-0002)

We are writing to express our deep concern and full opposition to the Notice of Proposed
Rulemaking (“the proposed rule” or “the NPRM”) on Protecting Statutory Conscience Rights in
Health Care, published by the Department of Health and Human Services (“HHS”) on January
26, 2018. HHS’ proposed rule clearly aims to limit access to healthcare services, including
reproductive healthcare services, by grossly mischaracterizing and expanding federal healthcare
refusal laws at the expense of patient care. We strongly urge HHS to withdraw this NPRM in its
entirety.

Since 1992, the Center for Reproductive Rights has used the power of law to advance
reproductive rights as fundamental human rights worldwide. Our litigation and advocacy over
the past 26 years have expanded access to reproductive healthcare around the nation and the
world. We have played a key role in securing legal victories in the United States, Latin America,
Sub-Saharan Africa, Asia, and Eastern Europe on issues including access to life-saving obstetrics
care, contraception, safe abortion services, and comprehensive sexuality information. We
envision a world where every person participates with dignity as an equal member of society,
regardless of gender; where every woman is free to decide whether or when to have children and
whether or when to get married; where access to quality reproductive healthcare is guaranteed;
and where every woman can make these decisions free from coercion or discrimination.

As articulated below, this NPRM should be withdrawn in its entirety because:

e It proposes expanding religious and moral refusal laws without protecting access to care,
which historically has harmed women,

e LGBTQ individuals, and marginalized communities;

e It violates the Administrative Procedure Act on multiple grounds, including by severely
and repeatedly exceeding the parameters and authority of the federal refusal laws it
purports to enforce;

o It harmfully prioritizes healthcare provider objections over patient care; and

e It is unconstitutional.
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L The Misapplication and Misuse of Healthcare Refusal Laws Harms Women and
Marginalized Individuals and Violates International Human Rights Law.

A. Where religious and moral refusal laws are implemented without protecting
access to healthcare, including reproductive healthcare, women are harmed.

The proposed rule attempts to expand religious and moral refusal laws at the expense of ensuring
access to care. In general, religious and moral refusal laws allow an individual to opt out of
providing a specific healthcare service on religious or moral grounds. Because religious and
moral refusals to healthcare inherently create an impediment to the provision of healthcare,
refusals must be balanced with the patient’s right to receive a healthcare service or benefit, and
should be implemented in a way that ensures the patient’s right to care is protected.! This
principle is protected and advanced by numerous laws, including the Emergency Medical
Treatment and Labor Act (EMTALA), international human rights standards,? and professional
standards set by various medical associations, such as the American College of Obstetricians and
Gynecologists and the American Medical Association.?

When implemented without balancing, religious and moral refusal laws can be and have been
exploited to limit access or deny care, particularly in the field of reproductive healthcare.
Refused services include access to safe pregnancy termination, miscarriage management, and
contraception, which are all necessary to ensure women’s health and wellbeing.

Where healthcare entities prioritize refusals without also ensuring access to care, they risk the
health and safety of patients. For example, researchers have documented numerous instances in
which the Ethical and Religious Directives (“the Directives™) at Catholic hospitals have led
hospital administrators to prohibit doctors from treating patients. Rape survivors have been
denied access to and information about emergency contraception at hospitals that prioritize
religious concerns over patient wellbeing. Likewise, pharmacists with religious objections have
denied women emergency contraception,* making it impossible for some women to obtain
emergency contraception in time to prevent pregnancy.’

! The Supreme Court has held in the past that religious exemptions must be balanced against the impact on women’s healthcare. In Zubik v.
Burwell, the Court ordered the parties to resolve their cases in a way that ensured there would be no impact on women’s access to seamless
contraceptive coverage. Zubik v. Burwell, 136 S. Ct. 1557, 1560 (2016). Similarly, Burwell v. Hobby Lobby rejected the notion that for-profit
corporations’ religious beliefs must be accommodated regardless of the impact—specifically noting that the new accommodation would have an
impact on women that “would be precisely zero.” Burwell v. Hobby Lobby, 134 S. Ct. 2751 (2014).

2 Brief for foreign and international law experts, Lawrence O. Gostin, et al. as Amici Curiae supporting respondents, Zubik v. Burwell, 136 S. Ct.
1557 (2016) (Nos. 14-1418, 14-1453, 14-1505, 15-35, 15-105, 15-119, and 15-191), http://www.scotusblog.com/wp-
content/uploads/2016/02/02.17.16_amicus_brief in support of respondents- crr.pdf.

3 The American College of Obstetricians and Gynecologists and the American Medical Association both recognize a duty to refer in order to
safeguard patients’ rights and access to certain reproductive healthcare. See, e.g., American College of Obstetricians and Gynecologists
Committee on Ethics, Committee Opinion No. 385: The limits of conscientious refisal in reproductive medicine, 2007,
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Ethics/The-Limits-of-Conscientious-Refusal-in-
Reproductive-Medicine (“Physicians and other health care providers have the duty to refer patients in a timely manner to other providers if they
do not feel that they can in conscience provide the standard reproductive services that patients request.”); American Medical Association, AMA
Code of Medical Ethics Opinion 1.1.7: Physician Exercise of Conscience, https://www.ama-assn.org/delivering-care/physician-exercise-
conscience (“In general, physicians should refer a patient to another physician or institution to provide treatment the physician declines to
offer.”).

4 Pharmacists in at least twenty-four states have refused to sell birth control or emergency contraception to women. See Gretchen Borchelt,
Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15, 2012,
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.

3 See Catholics for Choice (formerly Catholics for a Free Choice), Second Chance Denied: Emergency Contraception in Catholic Hospital
Emergency Rooms (Jan. 2002), http://www.catholicsforchoice.org/wp-content/uploads/2013/12/2002secondchancedenied. pdf.
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Similarly, a study of care for ectopic pregnancies concluded that some Catholic hospitals, based
on the Directives, were “precluding physicians from providing women with ectopic pregnancies
with information about and access to a full range of treatment options [. . .] resulting in practices
that delay care and may expose women to unnecessary risks.”® And in one case of miscarriage
mismanagement, a woman named Tamesha Means was sent home twice by a Catholic hospital,
even though her water had broken after only 18 weeks of pregnancy and she was in excruciating
pain.” The hospital justified its denial of care based on a Directive prohibiting pre-viability
pregnancy termination. Even when Tamesha returned for the third time, now presenting with an
infection, the hospital denied her care until she began to deliver, when the hospital finally tended
to her miscarriage. ®

Mis-implementation of refusal laws may also result in severe sanctions for those who prioritize
patient care over religious concerns. In a widely-reported case, a Catholic hospital provided an
abortion to a woman whose risk of mortality was “close to 100 percent” if she continued the
pregnancy.® The hospital administrator, Sister Margaret McBride, was promptly
excommunicated,'® and the diocese stripped the hospital of its Catholic affiliation.!! The U.S.
Conference of Catholic Bishops supported the sanctions and issued a memo confirming that the
Directive in question does not permit the direct termination of a pregnancy—even to save a
woman’s life.!?

The prioritization and exploitation of refusals over patient care, even in emergency situations,
has already resulted in harm to women who are deprived of healthcare, especially reproductive
healthcare. The NPRM dangerously continues in this vein by failing to address the impacts on
patient care, and may exacerbate the types of harm described above. The NPRM should therefore
be withdrawn in its entirety.

B. Religious and moral refusal laws disproportionately affect marginalized
individuals, including economically disadvantaged women, rural women, and
LGBTQ individuals.

By significantly expanding the reach of federal refusal laws without guaranteeing access to care,
the proposed rule threatens harm to all patients, but may particularly increase the risk of

6 AM. Foster et al., Do Religious Restrictions Influence Ectopic Pregnancy Management? A National Qualitative Study (Abstract), 21 WOMEN’S
HEALTH ISSUES (Mar.-Apr. 2011), http://www.ncbi.nlm.nih. gov/pubmed/21353977.

7 ACLU, Tamesha Means v. United States Conference of Catholic Bishops, updated June 30, 2015, https://www.aclu.org/cases/tamesha-means-v-
united-states-conference-catholic-bishops?redirect=reproductive-freedom-womens-rights/tamesha-means-v-united-states-conference-catholic-
bishops.

8 In another example, a patient who was 19 weeks pregnant presented with a miscarriage. Instead of providing a uterine evacuation, the Catholic
hospital transferred her to a tertiary medical center and refused to provide medical care even when she became septic with a 106-degree fever—
all because a fetal heartbeat could still be discerned. See Lori R. Freedman et al., When There’s a Heartbeat: Miscarriage Management in
Catholic-Owned Hospitals, 98 AM. J. PUB. HEALTH 1774 (2008), http://www.ncbi.nlm.nih. gov/pmc/articles/PMC2636458/.

? Barbara Bradley Hagerty, Nun Excommunicated for Allowing Abortion, NPR, May 19, 2010,
http://www.npr.org/templates/story/story.php?storyld=126985072.

10Td. Ms. McBride has since regained good standing with the Catholic Church. McBride un-excommunicated, AMERICA MAGAZINE, Dec. 14,
2011.

1 Dan Harris, Bishop Strips Hospital of Catholic Status After Abortion, ABC NEWS, Dec. 22, 2010, http://abcnews.go.com/Health/abortion-
debate-hospital-stripped-catholic-status/story?id=12455295.

12U.8. Conference of Catholic Bishops, The Distinction between Direct Abortion and Legitimate Medical Procedures (June 23, 2010),
http://www.usccb.org/about/doctrine/publications/upload/direct-abortion-statement2010-06-23.pdf.
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exploitation and abuse of refusals at the expense of marginalized individuals. While an objecting
provider presents an obstacle to any patient, it may impose a particularly challenging burden on
marginalized individuals. Economically disadvantaged women, rural women, and LGBTQ
individuals already face barriers to care, including limited financial means, language and cultural
differences, medical providers’ unconscious biases, historic discrimination, and geography.!
And now a healthcare provider’s religiously motivated refusal to provide care may force a
patient to choose between foregoing care or taking on the burden of locating and traveling to a
non-refusing provider.

An individual who needs to plan a new visit to a non-objecting provider will often need a
flexible work schedule and faces added transportation and child care costs. This creates an
additional hardship, especially for economically disadvantaged women.'* In rural areas, the
closest non-objecting provider may be located far away. For example, after being denied
emergency contraception by her local pharmacist, a woman in Ohio was forced to drive 45 miles
to another pharmacy in order to obtain it."> Many women in similar situations do not have the
means to make these additional trips.'® The impact of refusals therefore falls heavily on rural
women, who are four times more likely to reside in medically underserved areas.!” Reproductive
health services are especially difficult for them to access, since obstetrics/gynecologic services
and other medical specialties are even less common in rural settings.'® The inappropriate
expansion of refusals under the NPRM will undoubtedly exacerbate this harm.

LGBTQ individuals also face particularly acute barriers to receiving the healthcare they need,
which are compounded by religious and moral refusal laws. Eight percent of lesbian, gay,
bisexual, and queer people and 29 percent of transgender people reported that a doctor or other
healthcare provider had refused to see them because of their actual or perceived sexual
orientation in the year before the survey.'” In a recent study, nearly one in five LGBTQ people,
including 31% of transgender people, said that it would be very difficult or impossible to get the
healthcare they need at another hospital if they were turned away.?’ That rate was substantially
higher for LGBTQ people living in non-metropolitan areas, with 41% reporting that it would be
very difficult or impossible to find an alternative provider.?! When they are able to access care,
many individuals report “that health care professionals have used harsh language towards them,
refused to touch them or used excessive precaution, or blamed the individuals for their health

13 American College of Obstetricians and Gynecologists, Committee Opinion No. 516: Health Care Systems for Underserved Women (Jan. 2012),
http://www.acog.org/Resources-And-Publications/Committee-Opinions/Committee-on-Health-Care-for-Underserved-Women/Health-Care-
Systems-for-Underserved-Women.

14 See, e.g., Kaiser Family Foundation, Women and Health Care: A National Profile 24 (July 2005), available at

https://kaiserfamilyfoundation. files.wordpress.com/2013/01/women-and-health-care-a-national-profile-key-findings-from-the-kaiser-women-s-
health-survey.pdf.

15 Gretchen Borchelt, Pharmacists Can’t Be Allowed to Deny Women Emergency Contraception, U.S. NEWS & WORLD REPORT, Oct. 15,2012,
http://www.usnews.com/opinion/articles/2012/10/15/pharmacists-cant-be-allowed-to-deny-women-emergency-contraception.

16 1d.

17 See National Women’s Law Center, Fact Sheet: If You Care about Religious Freedom You Should Care about Reproductive Justice! (2014),
https://nwlec.org/resources/if-you-care-about-religious-freedom-you-should-care-about-reproductive-justice/, (citing U.S. Department of Health &
Human Services, Facts about . . . Rural Physicians, http://www.shepscenter.unc.edu/rural/pubs/finding_brief/phy.html).

181d.

19 See Jaime M. Grant et al., Injustice at Every Turn: a Report of the National Transgender Discrimination Survey, NATIONAL GAY AND LESBIAN
TASK FORCE & NATIONAL CTR. FOR TRANSGENDER EQUALITY (2011),
http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds_full.pdf.

20 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People from Accessing Health Care, 2016,
https://www.americanprogress.org/issues/Igbt/news/2018/01/18/445130/discrimination-prevents-lgbtq-people-accessing-health-care.

21 1d.
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status.”?? Nearly one-quarter of transgender individuals report delaying or avoiding medical care
when sick or injured, at least partially due to medical providers’ discrimination and disrespect.?®

The proposed expansion of federal refusal laws’ reach will fall hardest on these populations,
which already face hurdles in accessing care. As a result, the proposed rule may result in even
more marginalized individuals being harmed as a result of not being able to obtain needed
healthcare. Therefore, the NPRM should be withdrawn in its entirety.

C. The NPRM’s proposed interpretation of religious and moral refusal laws
violates international human rights laws and standards.

International human rights law requires that conscientious objections are permitted only to the
extent that they do not infringe on others’ access to healthcare. This requires the government to
ensure that healthcare personnel’s refusals to provide reproductive healthcare, including abortion
care, on grounds of conscience do not jeopardize women's access to reproductive healthcare.
Indeed, international human rights bodies have consistently noted the need for governments to
strike a balance between protecting the right to demonstrate one’s freedom of conscience and the
right of women to obtain safe and legal reproductive health services. By expanding religious and
moral refusals while completely failing to address how patient care will still be protected, the
proposed rule violates international law.

While international human rights standards recognize the right of medical personnel to
conscientiously object to the provision of sexual and reproductive health services, the exercise of
this right cannot constitute a barrier to the effective enjoyment of sexual and reproductive rights.
United Nations (UN) human rights treaty monitoring bodies have explicitly specified that, at a
minimum, regulatory frameworks must ensure an obligation on healthcare providers to refer
women to alternative health providers in a timely manner,?* must not allow institutional refusals
of care,?® and must guarantee that an adequate number of healthcare providers willing and able to
provide abortion services are available at all times in health facilities and within reasonable

22 National Women’s Law Center, Fact Sheet: Health Care Refusals Harm Patients: The Threat to LGBT People and Individuals Living with
HIV/AIDS, May 2014, http://www.nwlc.org/sites/default/files/pdfs/Igbt refusals factsheet 05-09-14.pdf (citing Lambda Legal, When Health
Care Isn’t Caring: Lambda Legal’s Survey on Discrimination Against LGBT People and People Living with HIV (2010),
http://www.lambdalegal.org/sites/default/files/publications/downloads/wheic-report when-health-care-isnt-caring.pdf).

23 National Center for Transgender Equality, The Report of the 2015 U.S. Transgender Survey: Executive Summary 3 (2016),
https://transequality.org/sites/default/files/docs/usts/USTS-Executive-Summary-Dec17.pdf; National Women’s Law Center, Fact Sheet: Health
Care Refusals Harm Patients: The Threat to LGBT People and Individuals Living with HIV/AIDS, May 2014,
http://www.nwlc.org/sites/default/files/pdfs/Igbt refusals factsheet 05-09-14.pdf (citing Jaime M. Grant, et. al., Injustice at Every Turn: A
Report of the National Transgender Discrimination Survey, NATIONAL GAY AND LESBIAN TASK FORCE & NATIONAL CTR. FOR TRANSGENDER
EQUALITY (2011), http://www.thetaskforce.org/downloads/reports/reports/ntds_full.pdf (internal quotations omitted)).

24 See, e.g., Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess.,
Jan. 19-Feb. 5, June 7-25, 1999, ch. I, § 11, U.N. Doc. A/54/38/Rev.1, GAOR, 44th Sess., Supp. No. 38 (1999) [hereinafter CEDAW, General
Recommendation No. 24]; Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and
Reproductive Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), Y 14, 43, UN. Doc. E/C.12/GC/22
(May 2, 2016) [hereinafter CESCR, General Comment No. 22]; Committee on the Elimination of Discrimination Against Women, Concluding
Observations on the Combined Fourth and Fifth Periodic Reports of Croatia, 131, UN. Doc. CEDAW/C/HRV/CO/4-5 (July 28, 2015),
Committee on the Elimination of Discrimination Against Women, Concluding Observations on the Combined Seventh and Eighth Periodic
Reports of Hungary, 54th Sess., Feb. 11-Mar. 1, 2013, 99 30-31, U.N. Doc. CEDAW/C/HUN/CO/7-8 (Mar. 1, 2013); Committee on Economic
Social, and Cultural Rights, Consideration of Reports Submitted by States Parties under Articles 16 and 17 of the Covenant (Poland), 43d Sess.,
Nov. 2-20, 2009, 928, U.N. Doc. E/C.12/POL/CO/5 (Dec. 2, 2009). See also Committee on the Elimination of Discrimination Against Women,
Concluding Observations on the Seventh Periodic Report of Italy, 49 41-42, U.N. Doc. CEDAW/C/ITA/CO/7 (July 24, 2017).

25 See Committee on the Rights of the Child, Concluding Observations on the Combined Third to Fifth Periodic Reports of Slovakia, § 41(f),
U.N. Doc. CRC/C/SVK/CO/3-5 (July 20, 2016).
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geographical reach.?® In addition, any regulations must ensure that allowing conscientious
objections does not inhibit the performance of services in urgent or emergency situations.?’

For example the UN Human Rights Committee, which is charged with interpreting and
monitoring countries’ implementation of the International Covenant on Civil and Political Rights
(“ICCPR?”), has affirmed that governments must ensure that medical professionals’ refusals to
provide abortion care on grounds of conscience do not impede women’s access to legal abortion
services.”® The United States has ratified the ICCPR, meaning that the United States is obligated
to comply with and implement the provisions of the treaty subject to any reservations. The UN
Human Rights Committee and the UN Committee on Economic, Social and Cultural Rights
(“CESCR Committee”) have found that states must introduce regulations and implement
appropriate referral mechanisms in cases of provider conscientious objection.?” The Committee
on the Elimination of All Forms of Discrimination Against Women>® has echoed the need for
adequate referral mechanisms and has noted that “[i]t is discriminatory for a state party to refuse
to provide legally for the performance of certain reproductive health services for women.”3!
Similar findings have also been reached by other UN human rights experts.*? Likewise, the
European Court of Human Rights has found that states are obligated to organize health services
in such a way as to ensure that conscience-based refusals do not prevent women from obtaining
reproductive health services, including abortion services, to which they are legally entitled.*?

UN human rights experts have noted the United States’ particular obligations in this regard.
While conducting a fact-finding visit to the country in 2015, the UN Working Group on
Discrimination Against Women examined U.S. federal and state policies and found that they do
not adequately protect women’s access to reproductive health services. The Working Group’s
report on the visit provided recommendations for improving efforts to eliminate discrimination
and reiterated that:

26 Committee on Economic, Social, and Cultural Rights, General Comment No. 22 (2016) on the Right to Sexual and Reproductive Health
(Article 12 of the International Covenant on Economic, Social and Cultural Rights), 9 14, 43, U.N. Doc. E/C.12/GC/22 (May 2, 2016).

271d., at 43.

28 Human Rights Committee, Consideration of Reports Submitted by States Parties under Article 40 of the Covenant (Poland), 100th Sess., Oct.
11-29, 2010, § 12, U.N. Doc. CCPR/C/POL/CO/6, (Nov. 15, 2010); Human Rights Committee, Concluding Observations on the Seventh Periodic
Report of Poland, Y 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).

29 See Human Rights Committee, Concluding Observations on the Sixth Periodic Report of Italy, 9 16-17, U.N. Doc. CCPR/C/ITA/CO/6 (May
1,2017); Human Rights Committee, Concluding Observations on the Seventh Periodic Report of Colombia, 49 20-21, U.N. Doc.
CCPR/C/COL/CO/7 (Nov. 17, 2016); Committee on Economic, Social and Cultural Rights, Concluding Observations on the Sixth Periodic
Report of Poland, 99 46-47, U.N. Doc. E/C.12/POL/CO/6 (Oct. 26, 2016). See also Human Rights Committee, Concluding Observations on the
Seventh Periodic Report of Poland, §9 23-24, U.N. Doc. CCPR/C/POL/CO/7 (Nov. 23, 2016).

30 Although the United States has not yet ratified the Convention on the Elimination of All Forms of Discrimination Against Women or the
International Covenant on Economic, Social, and Cultural Rights, as a signatory, it nevertheless has international obligations with respect to each.
Michael H. Posner, Assistant Sec’y of State, Bureau of Democracy, Human Rights, and Labor, Address to the American Society of International
Law: The Four Freedoms Turn 70 (Mar. 24, 2011) (transcript available at https://2009-2017.state.gov/j/drl/rls/rm/2011/159195 .htm) (“While the
United States is not a party to the [[CESCR], as a signatory, we are committed to not defeating the object and purpose of the treaty.”).
Specifically, a country that has signed a treaty has an obligation “to refrain from acts which would defeat the object and purpose of a treaty” until
it expresses its intention not to become a party. Vienna Convention on the Law of Treaties art. 18, Jan. 27, 1980, 1155 UN.T.S. 331. While the
United States is not a party to the Vienna Convention, it recognizes that many of the Convention’s provisions have become customary
international law and has signaled its intention to abide by the principles contained in treaties it has signed. See Vienna Convention on the Law of
Treaties, U.S. DEP’T OF STATE, http://www.state.gov/s/l/treaty/faqs/70139.htm.

31 Report of the Committee on the Elimination of Discrimination Against Women, General Recommendation No. 24, 20th-21st Sess., Jan. 19-
Feb. 3, June 7-25, 1999, ch. I, 1 11, UN. Doc. A/54/38/Rev.1, GAOR, 44th Sess., Supp. No. 38 (1999).

32 See Interim Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and
Mental Health, Y 24, 65(m), UN. Doc. A/66/254 (Aug. 3, 2011).

33 See R.R. v. Poland, No. 27617/04 Eur. Ct. H.R (2011); P. and S. v. Poland, No. 57375/0 Eur. Ct. H.R. (2012).
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[[Jaws on religious or conscience based refusals to provide reproductive health
care in the United States should be reconciled with international human rights
standards. Refusal to provide sexual and reproductive health services on the
grounds of religious freedom should not be permitted where such refusal would
effectively deny women immediate access to the highest attainable standard of
reproductive health care and affect the implementation of rights to which they are
entitled under both international human rights standards and domestic law.>*

The NPRM moves in the opposite direction of the recommendations, and instead prioritizes
religious and moral refusals at the cost of patients’ well-being by allowing a healthcare entity’s
moral or religious beliefs to supersede a patient’s access to healthcare. Furthermore,

the proposed rule appears to allow healthcare entities to refuse to provide information about
available healthcare options, without disclosing the fact that they are choosing to withhold some
information to patients, thus lacking safeguards to ensure continuity of quality patient care when
a provider objects on religious or moral grounds.

In addition to attempting to allow providers to refuse to provide care or information without any
consideration of patient needs, the NPRM, as further explained below, expands the scope of who
can lodge a complaint alleging a violation of religious and moral beliefs to the HHS Office for
Civil Rights (“OCR”), what practices or policies they can complain about, and the consequences
of such complaints against providers and healthcare institutions. This dangerous expansion will
create a chilling effect on providers of certain types of healthcare, leading to further reductions in
healthcare access. The NPRM should therefore be withdrawn in its entirety.

1L The Proposed Rule Violates the Administrative Procedure Act

The proposed rule violates the Administrative Procedure Act (“APA”) on multiple grounds. Not
only does the NPRM suffer from several procedural defects, HHS fails to justify the proposed
rule based on underlying facts and data, and it fails to engage in an appropriate cost-benefit
analysis. Moreover, the proposed rule is arbitrary and capricious, an abuse of discretion, and not
in accordance with law, because it mischaracterizes and inappropriately expands the scope of
underlying federal refusal laws. For all of these reasons, HHS must withdraw the proposed rule
in its entirety.

A. The proposed rule exhibits procedural flaws under the APA and the
Paperwork Reduction Act (PRA).

Under the APA, “agency action, findings, and conclusions found to be . . . without observance of
procedure required by law” shall be “held unlawful and set aside.”*> The NPRM suffers from
multiple procedural defects. First, HHS failed to include any mention of an intent to regulate on
this issue within the Unified Regulatory Agenda, as required by Executive Order 12866.%

34 Human Rights Council, 33d Sess., Report of the Working Group on the Issue of Discrimination Against Women in Law and in Practice on Its
Mission to the United States of America, 99 71, 95(i), UN. Doc. A/HRC/32/44/Add.2 (Aug. 4, 2016).

355 U.8.C.§ 706(2)(D).

36 Exec. Order No. 12866, 58 F.R. 51735 at Sec. 4(b)-(c) (Oct. 4, 1993).
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Through this omission, HHS failed to put impacted entities, including other federal agencies, on
notice of possible rulemaking in this area.

Second, prior to publication in the Federal Register, rules must be submitted to the Office of
Information and Regulatory Affairs (“OIRA"™) within the Office of Management and Budget
(“OMB") to provide “meaningful guidance and oversight so that each agency’s regulatory
actions are consistent with applicable law .. and do not conflict with the policies or actions of
another agency. ™ According to OIRA’s website, HHS submitted the proposed rule to OIRA for
review on January 12, 2018, one week prior to the proposed rule being issued in the Federal
Register.”® Standard review time for OIRA is upward of 45 days (and often closer to 90 days). "
One week was plainly insufficient time for OIRA to review the proposed rule and provide
“meaningful guidance and oversight.”

In particular, it is extremely unlikely that within that one-week timeframe, OIRA could or would
have conducted the interagency review necessary to ensure that this proposed rule does not
conflict with other federal statutes or regulations. This is evidenced by the NPRM lacking key
review and analysis on how the notice and compliance requirements interact with existing law
such as EMTALA (discussed in more detail in Section IV. B. of this comment) or Title VII of
the Civil Rights Act of 1964, which prohibits employment discrimination based on race, color
religion, sex and national origin. In promulgating a regulation that is inconsistent with federal
stafutes and regulations, HHS engaged in arbitrary and capricious rulemaking, and their conduct
was further compounded by a complete failure by OIRA to engage in appropriate review.,

]

Finally, the proposed rule would also impose burdens that are inconsistent with the Paperwork
Reduction Act ("PRA™). The PRA was in part established to minimize the federal paperwork
burden for individuals, small businesses, and state, local, and tribunal governments; minimize the
cost of collecting and disseminating information; and maximize the usefulness of the information
collected by the federal government.* For paperwork that is required by any new regulations,
agencies must minimize the burden on the public to the extent “practicable™' and must obtain
OMB approval before requesting or collecting most tvpes of information from the public. This
NPRM requires recipients and sub-recipients to post a new notice, as well as requiring certain
assurances and certifications from recipients. The costs associated with the paperwork burden
created by the proposed rule could be substantial, and the practical utility of the information that
HHS seeks may be negligible to the proper performance of the functions of HHS, but it is not
clear that OMB has even analyzed the impacts of the NPRM under the PRA *

B. This proposed rule violates the APA because it is not justified by underlying
facts and data, and it fails to engage in an appropriate cost-benefit analysis.

I a1 Sec. 6(b).

T OIRA Conclusion of EO 12866 Regulatory Review, Ersuring Complianes with Certain Statutory Provisions in Health Care: Delegations of
Awthorrte, HHS/OCR, RIN; 00452 A3, Recerved date:; 1/ 12718, Concluded dade; (F/19/18,

hllp:' M n:g'inlh.gnr pllhlic deoreoDetmlsTmd=127T838,

#* Exec. Order No. 12866, 58 FR 51735 ot Sec, 6b) (Oct. 4, 1993}

" 44 10.5.C. § 3501,

A4 TR § 3507 (ap 1y

2 The NPRM currently lacks a PRA comtrol numbser, which would notify the public that OMB has approved the rule’s information collection
requirements under the Paperwork Reduction Act of 1995,
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Under the APA, “agency action, findings, and conclusions found to be . . . arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law” shall be set aside.** An agency
must provide “adequate reasons” for its rulemaking, in part by “examin[ing] the relevant data
and articulat[ing] a satisfactory explanation for its action including a rational connection between
the fact found and the choice made.”** The proposed rule is arbitrary and capricious because
HHS failed to consider relevant data and articulate a satisfactory basis for the promulgation of
this NPRM. As stated in the proposed regulation itself, HHS OCR only received ten complaints
based on religious and moral refusal laws from 2008 to 2016, and only 34 complaints from
November 2016 to early January 2018. These numbers pale in comparison to the total number of
complaints OCR receives annually alleging civil rights violations and Health Insurance
Portability and Accountability Act (“HIPAA”) violations. For example, from Oct 1, 2016
through Sept. 30, 2017, OCR received approximately 30,166 complaints.* If 34 of them were
complaints alleging a violation of religious or moral exemption laws, that constitutes less than
one percent of the total volume. These data do not justify or support the NPRM, nor the related
addition of a new office dedicated exclusively to these types of complaints.

Further, as the proposed rule details, under the existing regulatory scheme, HHS already
investigates complaints, and has found violations and negotiated resolutions. The evidence of
past enforcement where complaints were filed and violations found confirms there is no lack of
enforcement here that would warrant rulemaking. In addition, HHS’ existing grant-making
documents already “make clear that recipients are required to comply with the federal health care
provider conscience protection laws.”*® The proposed rule is therefore arbitrary and capricious
because it is not justified by relevant data or facts.

Additionally, this NPRM is arbitrary and capricious because it fails to adequately assess the costs
imposed by this proposed rule by underestimating certain quantifiable costs and completely
ignoring the significant additional costs that would result from delayed or denied care. Executive
Order 13563 requires that each agency make a “reasoned determination that its benefits justify its
costs.”*” It also states that “each agency is directed to use the best available techniques to
quantify anticipated present and future benefits and costs as accurately as possible.”*® But this
NPRM makes no attempt to conduct a reasoned cost-benefit analysis. For example, the cost-
benefit analysis provides no quantifiable benefit for the rule’s very purpose—expanding
religious and moral refusal rights—as HHS could not find any quantifiable data to support the
purported benefit of such an expansion.

B 5U.S.C.A. §706(2)(A).

4 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (June 20, 2016) (citing Motor Vehicle Mfrs. Assn. of United States, Inc. v. State
Farm Mut. Automobile Ins. Co., 463 U.S. 29, 103 (1983)). Typically, a court will find an agency action to be arbitrary and capricious if the
agency “has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983) (internal citations omitted); Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981) (“While we are admonished from rubber
stamping agency decisions as correct, our task is complete when we find that the agency has engaged in reasoned decisionmaking within the
scope of its Congressional mandate.”) (internal citations and quotations omitted).

4 U.S. Department of Health and Human Services FY 19 Budget in Brief 124, https://www.hhs.gov/sites/default/files/fy-2019-budget-in-
brief.pdf.

46 Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 76 Fed. Reg. 9968, 9972 (2011).

47 Exec. Order No. 13563, 76 FR 3821 at Sec. 1(b) (Jan. 18, 2011).

48 1d. at Sec. 1(c).
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More importantly, the cost-benefit analysis omits entirely any mention of the significant costs the
rule would impose on women and other patients who are denied access to care, despite well-
documented research that shows the significant healthcare costs women experience when they
face healthcare denials, discussed in more detail in Section IV. D. of this comment.* Service
denials result in delays for patients, who must then spend additional time and resources searching
for a willing provider. Delays also have the effect of increasing the cost of an abortion.™
Moreover, delays raise the cost of each step of obtaining an abortion—not just the cost of the
procedure, but also incidental costs such as being required to travel farther to obtain an abortion,
thereby incurring additional travel and related expenses, such as lost wages and childcare.”' As a
result, healthcare denials that result in a delay in care can significantly drive up the cost of care
for a woman seeking an abortion.

Healthcare refusals without adequate safeguards may also have negative consequences on the
long-term socioeconomic status of women. A recent study in the American Journal of Public
Health found that women who were denied a wanted abortion had higher odds of poverty six
months after denial than did women who received abortions, and that women denied abortions
were also more likely to be in poverty for four years following denial of abortion > The agency
does not even attempt to quantify these broader medical, social, and economic costs that result
from service refusals, and entirely fails to take these costs into account in justifying this NPRM.
Thus, this NPRM should be withdrawn for failing to consider, and put the public on notice of, all
relevant costs.

C. The NPRM is arbitrary and capricious, an abuse of discretion, and not in
accordance with law, because it mischaracterizes and inappropriately
expands the scope of underlying federal refusal laws.

Although agencies have broad authority to engage in rulemaking, that authority is not without
limits. Under the Administrative Procedure Act, “agency action, findings, and conclusions found
tobe . .. arbitrary, capricious. an abuse of discretion, or otherwise not in accordance with law,”
“contrary to a constitutional right,” or “in excess of statutory jurisdiction, authority, or
limitations™ shall be held unlawful and set aside. In proposing an expanded enforcement scheme
for the Church amendments (42 U.5.C. § 300a-7), the Coats-Snowe amendment (42 US.C_§
238n.) and the Weldon amendment (Consolidated Appropriations Act, 2017, Public Law 115-31,
Div, H. sec. S07(d)1). 131 Stat. 135.), the NPRM inappropriately exceeds the parameters of the
plain text of these statutes, as well as their legislative intent, in a manner that violates the APA,
As a result, the proposed rule should be withdrawn in its entirety.

i. The NPEM misinterprets, and exceeds the parameters and intent of,
the Church amendments,

¥ Wational Women's Law Center, iFhen health care PI'{:II'I.’J'E!F.‘-‘JWJ.I.‘E#.‘ The imprach on patients of pl-m'm'm'.': '.l'el'.l_l__vlnu.': amd moral ofyechions o gree
medical care, informaton or referrals, .-'|.prr. L |111ps;' s, nwle TR W p-n:lmrunl.'uplnmds; 201578 _-'|.|'|1'iIII'JI'.IEIIh:I‘u.ulI"a|.1s;|1¢¢|.'|'u‘|1'

# Rochel K. Jones o al., Differences fn Abortion Service Delivery in Hostile, Midale-Ciround and Supportive States in 2004, WOMEN"S HEALTH
[250ES (2018), hitpeSwaeawhijournal. comsanicle’S 1049-3867( 1 7130336-4/abstract.

t Rachel K. Jones & Jenna Jerman, How Far Did US Women Travel for Aboriion Services in 2008 22 ). WoodEN'S HEALTH TG (2013).

*2 Dhiana Greene Foster et al . Sociosconomic Ouicomes of Women Who Receive and Women Who Are Denied Wanted Abortions in the United
Srentees, 108 Ant 1 Pum, . 407 (201 8), hip:ajphaphapublications org/doy'abs 10,2105 AJPFH 200 7 M4247.

1]
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Consisting of four substantive provisions codified at 42 U.S.C. § 300a-7, the Church
amendments prohibit recipients of federal funding from discriminating against entities and
individuals who refuse to perform, or “assist in the performance” of, sterilizations or abortions
on the basis of religious or moral objections. The Church amendments also prohibit
discrimination against those who do choose to provide abortion or sterilization. Although the
operative text of the proposed rule prohibits, as the Church amendment requires, discrimination
on the basis of past performance of abortion or sterilization in addition to refusals to perform
these services, the silence on this topic in the proposed rule’s preamble speaks volumes. The
preamble entirely neglects to mention the Church amendment’s protection of individuals and
entities that choose to provide abortion and sterilization services, indicating clearly that HHS
intends to prioritize enforcement with respect to complaints related to religious and moral
refusals over discrimination against providers who choose to give care.>?

In the NPRM, HHS proposes to define certain terms that appear in the Church amendments in a
manner that greatly expands the universe of individuals covered by the statute and controverts
the actual text of the statute and the intent of Congress. Therefore, the NPRM is arbitrary and
capricious, an abuse of discretion, and is not in accordance with law.

As a threshold matter, the Church amendments are, as discussed further below, specifically and
deliberately tailored. Nothing in the statutory text or legislative history supports the broadening
of scope attempted by the NPRM. Even what is arguably the most expansive provision, 42
U.S.C. § 300a-7(d), was meant to apply only to biomedical and behavioral research contexts, as
it was enacted under the National Research Service Award Act of 1974, under Title II of the Act
which was specifically titled “Protection of Human Subjects of Biomedical and Behavioral
Research.”* Legislative debates at the time of passage confirm this limitation. Then-Senator
Biden, stating his support for an exemptions amendment to the Biomedical Research Act—
which eventually became codified as 42 U.S.C. § 300a-7(c)(2) through 42 U.S.C. § 300a-7(d)—
stated the goal of the amendment was to ensure that “no individual or entities shall be required to
participate in biomedical research or experimentation if such activities are contrary to the
intended participants' religious beliefs or moral convictions.”>> Thus, it is arbitrary and
capricious, and not in accordance with law for HHS to conclude that any part of the Church
amendments authorize the agency’s overbroad interpretations as follows:

“Individual” and “Workforce.” Neither “individual” nor “workforce” is defined by the Church
amendments. The proposed rule defines “individual” as “member of the workforce of an entity

33 The substantive provisions of the Church amendments, which begin at 42 U.S.C. § 300a-7(b), are as follows: § 300a-7(b) states that those
receiving federal funds cannot require an individual to “perform or assist in the performance of any sterilization procedure or abortion™ if it would
be against the individual’s religious or moral beliefs, and entities similarly cannot be forced to make their facilities available or provide any
personnel for the performance or assistance in the performance of sterilization or abortion. § 300a-7(¢) prohibits discrimination in the
“employment, promotion, or termination of employment,” of physicians or other “health care personnel,” and discrimination “in the extension of
staff or other privileges,” on the basis of one’s past performance or past refusal to perform a sterilization or abortion. § 300a-7(c) further specifies
that any entity receiving a grant or contract for biomedical or behavioral research is prohibited from discriminating in the same context
(employment, staff privileges, etc.) because of a physician or healthcare personnel’s past performance or past refusal to perform a sterilization or
abortion. § 300a-7(d) states that no individual shall be required to perform or assist in the performance of “any part of a [federally funded] health
service program or research activity” if it would be contrary to the individual’s religious or moral beliefs. Finally, § 300a-7(e) specifies that no
entity that receives certain federal funds may deny admission or otherwise discriminate against any applicant for training or study because of the
applicant’s unwillingness to participate in the performance of abortions or sterilizations contrary to the applicant’s religious or moral beliefs.

34 National Research Service Award Act of 1974, Pub. L. No. 93-348, 353-54 (1974).

35120 Cong. Rec. 16, 21540 (June 27, 1974) (Statement of Sen. Biden).
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2 <

or health care entity;” “workforce” is defined as “employees, volunteers, trainees, contractors,
and other persons whose conduct, in the performance of work for an entity or health care entity,
is under the direct control of such entity or health care entity, whether or not they are paid by the
entity or health care entity, as well as health care providers holding privileges with the entity or
health care entity.” By including volunteers, contractors, and other non-employees within these
definitions, the proposed rule attempts to significantly and inappropriately broaden the universe
of people who could now claim to be assisting in a procedure under the Church amendments.

The Church amendments’ legislative history demonstrates that only hospitals themselves and
individual physicians and nurses were intended to be protected by the original statute, now
consisting of 42 U.S.C. § 300a-7(b) through 42 U.S.C. § 300a-7(c)(1). On the Senate floor, the
amendment sponsors focused on whether federal funding could be used to force religiously
affiliated hospitals or individual medical personnel to provide abortions or sterilizations against
their beliefs.>® In clarifying to whom the Church amendments would apply, Senator Frank
Church specified that the amendments were “meant to give protection to the physicians, to the
nurses, to the hospitals themselves, if they are religious affiliated institutions.””’

The articulation of “physicians, . . . nurses, . . . hospitals” stands in clear contrast with the
NPRM’s proposed class of individuals within the workforce. The NPRM’s definitions open the
door for religious and moral refusals from precisely the type of individuals that the amendments’
sponsor sought to exclude. This arbitrary and capricious broadening of the amendments’ scope
goes far beyond what was envisioned when the Church amendments were enacted.

“Assist in the performance.” This term is undefined in the text of the Church amendments.
Words that are not terms of art and that are not statutorily defined are customarily given their
ordinary meaning.’® The proposed rule provides a definition of “assist in the performance” that
goes far beyond the common understanding of the term. By defining the term as meaning “to
participate in any activity with an articulable connection to a procedure, health service, health
program, or research activity,” the NPRM proposes an unreasonably broad and vague standard
that could allow virtually any member of the healthcare workforce to argue that they are assisting
in the performance of a procedure, from the nurse who sanitizes instruments to a receptionist
scheduling appointments or to a contractor who disposes of a hospital’s waste. The phrase
“articulable connection to a procedure” also disregards the meaning of the word “performance,”
attempting to cast a wider net to those not directly responsible for performing the health care
service.

Legislative history demonstrates that the NPRM’s definition is contrary to the intended scope of
“assisting in the performance.” On the floor of the Senate, Senator Long asked Senator Church,
“[T]his would not, in effect, say that one who sought such an operation would be denied it
because someone working in the hospital objected who had no responsibility, directly or
indirectly, with regard to the performance of that procedure.” Senator Church replied, “The

36 119 Cong. Rec. 8, 9595-9596 (1973).

57119 Cong. Rec. 8, 9597 (1973); see also statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the
right not only of institutions, but of individual doctors and individual nurses.”).

38 In the absence of a statutory definition, “we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510
U.S. 471, 476 (1994).
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Senator is correct.”*® Senator Church went on to assert: “There is no intention here to permit a
frivolous objection from someone unconnected with the procedure to be the basis for a refusal to
perform what would otherwise be a legal operation.”®® The NPRM proposes to broaden the
amendments’ scope by permitting anyone with a mere “articulable connection” to a procedure to
file a complaint. But a connection that is no more than “articulable” is exactly the kind of
frivolous objection that the amendment’s sponsor sought to avoid. From its inception, the Church
amendments have demanded a clear and direct connection to the performance of the procedure—
and the NPRM’s proposed definition is plainly not in accordance with that statutory intent.

ii. The NPRM misinterprets, conflicts with, and exceeds the parameters
of the Coats-Snowe amendment.

The Coats-Snowe amendment (42 U.S.C. § 238n) prohibits governments from discriminating
against any “health care entity” that refuses to train for abortion care, or that attends a medical
training program that does not provide abortion training or “refer for” training or abortion care. It
also prevents a government from denying accreditation of a physician training program based on
its refusal to provide abortion training. It is intentionally tailored solely to the context of medical
training. As demonstrated below, the proposed rule's definitions of "health care entity" and
"referral or refer for" go far beyond the plain language of the Coats-Snowe amendment and the
intent of Congress in passing it, and as such the NPRM is not in accordance with law.

“Health care entity.” The proposed rule’s definition of “health care entity” conflicts with and far
exceeds the statutory bounds set by Congress. The Coats-Snowe amendment defines “health care
entity” as “an individual physician, a postgraduate physician training program, and a participant
in a program of training in the health professions.”®! The proposed rule’s definition of the same
term expands, without justification or rationale, to add healthcare personnel, laboratories, plan
sponsors and third-party administrators, as well as components of state and local governments.
This definition could allow virtually any staff member of a healthcare facility to refuse to
provide or participate in training for abortion care or abortion-related referrals, or to provide such
care.

“Referral or refer for.” This term is undefined in the Coats-Snowe amendment. The
proposed rule’s definition seeks not only to allow providers to opt out of referring
patients to a non-objecting physician, but also to allow providers to withhold any medical
information that could lead a patient to choose a healthcare service, activity, or procedure
to which the treating physician objects. As explained below, this definition is arbitrary
and capricious, and not in accordance with law.

The legislative history of the Coats-Snowe amendment demonstrates an intent to protect, not
undermine, access to care. Debates on the Senate floor demonstrate that the amendment was a
compromise provision intended to protect women’s health while maintaining the status quo for,

39119 Cong,. Rec. 8, 9597 (1973).

60 1d. Sen. Church went on to reiterate that “[t]his amendment makes it clear that Congress does not intend to compel the courts to construe the
law as coercing religious affiliated hospitals, doctors, or nurses to perform surgical procedures against which they may have religious or moral
objection,” 9601 (emphasis added); see also statement from Sen. Buckley, 119 Cong. Rec. 8, 9601 (“In this amendment, we seek to protect the
right not only of institutions, but of individual doctors and individual nurses.”).

6142 USC § 238n(c)(2).
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not expanding, providers’ refusal rights. The amendment was a direct response to a provision
passed by the House of Representatives that threatened women’s access to care.®? Senator
Olympia Snowe, lead sponsor of the Coats-Snowe amendment, described the amendment’s
purpose as ensuring access to healthcare services even where a provider opted out:

“[ ... Tlhis amendment would not only make sure that women have access to
quality health care with the strictest of standards when it comes to quality and
safety but it also will ensure that they have access to physicians who specialize in
women's health care.”%

Senator Snowe’s remarks demonstrate an intent to protect and prioritize women’s access
to care, particularly in the context of refusals. In the NPRM, HHS completely fails to
address how it will ensure this access to care. Moreover, HHS lacks the authority to
interpret the terms “health care entities” or “referral or refer for” so broadly, because the
legislative intent of these amendments was to create a targeted, narrow carve out that will
still protect women’s health. The NPRM’s interpretation of the Coats-Snowe amendment
is therefore arbitrary and capricious, and not in accordance with law, and the NPRM
should therefore be withdrawn in its entirety.

iii. The NPRM misinterprets and exceeds the parameters of the
Weldon amendment.

The Weldon amendment prohibits federal funds appropriated annually as part of the HHS
Appropriations Act from being made available to any federal agency or program, or state
or local government that discriminates against any “institutional or individual healthcare
entity” on the basis that the entity does not “provide, pay for, provide coverage of, or
refer for abortions.”®* As set forth below, the proposed rule’s definitions of “health care
entity” and “refer for” arbitrarily and inappropriately exceed both the statutory text and
Congressional intent of this amendment.

"Health care entity.” The Weldon amendment defines “health care entity” as an “individual
physician or other health care professional, a hospital, a provider-sponsored organization, a
health maintenance organization, a health insurance plan, or any other kind of health care
facility, organization, or plan.”®> As noted above, the proposed rule goes far beyond this
definition, adding healthcare personnel, laboratories, plan sponsors, and third-party
administrators, as well as components of state and local governments, to the list of protected
parties. This goes directly against Congressional intent. Plan sponsors and third-party

62 Sen. Snowe: “[I]n the House of Representatives they have already passed legislation that would allow Federal funds to go to an unaccredited
institution. [. . . ] So the choice was not to address the reality of what is taking place in the House or making sure, more importantly, that the
Senate was on record in opposition to that kind of language and developing a compromise with the Senator from Indiana to ensure that we
maintained the accreditation standards for all medical institutions to advance the quality health care for women and at the same time to allow
training for abortion for those who want to participate in that training or for the institutions who want to provide it. Because that is the way it is
done now. That is the status quo, and that is not changing,. [. . .] This is a compromise to preserve those standards. This is a compromise to ensure
that it does not jeopardize the 273 ob-gyn programs that otherwise would have been affected if this compromise was not before us. That is the
risk, and that is why I worked with the Senator from Indiana to ensure that would not happen.” 142 Cong. Rec. 38, 2269 (Mar. 19, 1996).
63142 Cong. Rec. 38, 2268 (Mar. 19, 1996).

¢+ Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div. H, sec. 507(d)(1), 131 Stat. 135 (2017).

65 1d.
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administrators are not themselves health insurers, health plans, or even health organizations and
therefore cannot and should not naturally be considered healthcare entities. By expressly
defining the term “health care entity,” Congress implicitly rejected the inclusion of the other
terms and meanings HHS now attempts to insert. Further, at the time the amendment was
adopted, Rep. Weldon himself repeatedly enumerated the entities he intended to protect, and
listed only entities that are themselves providers of healthcare, but never the recipients of
insurance benefits or purchasers of insurance.®

Moreover, the proposed definition contradicts OCR’s prior conclusion that the Weldon
amendment’s protection of health insurance plans “included issuers of . . . plans but not
institutions or individuals who purchase or are insured by those plans.”®” Without justification or
basis, the NPRM now proposes to newly protect even plan sponsors—e.g., employers or
universities—and third-party administrators in this category.®® An agency can only change an
existing policy if it provides a “reasoned explanation” for disregarding or overriding the basis for
the prior policy—but HHS never offers this reasoned explanation in the NPRM.* Instead, the
proposed rule seeks to allow individuals as far removed as lab workers and ambulance drivers to
refuse to perform their essential job duties because, for example, the results of analyzing an
amniocentesis could lead to a woman choosing an abortion, or transporting a pregnant,
miscarrying woman to a hospital could allow the woman’s treatment to include a pregnancy
termination. The NPRM’s proposed definition plainly exceeds the definition that Congress
intended and the Department’s own prior policy without justification or basis, in a manner that is
arbitrary and capricious, and not in accordance with law.

“Referral or refer for.” This term is undefined in the Weldon amendment. As mentioned
previously, terms that are not statutorily defined are customarily assigned their ordinary
meanings.”® Extraordinary interpretations are generally not in accordance with law. The term
“referral” in the medical context is understood to mean “A written order from [a] primary care
doctor for [the patient] to see a specialist or get certain medical services.””! When a “deeply held,
well-considered personal belief leads a physician to also decline to refer,” medical ethics require
providers to “offer impartial guidance to patients about how to inform themselves regarding
access to desired services.””? But the proposed rule’s definition stretches the plain meaning
beyond recognition and in violation of medical practice and principles of medical ethics. HHS
proposes that a definition of “referral” would include “the provision of any information.. by any
method. . pertaining to a service, activity, or procedure” when the referring entity “understands
that particular health care service, activity, or procedure to be a purpose or possible outcome of
the referral ””

66 150 Cong. Rec. 135, 10090 (Nov. 20, 2004) (Statement of Rep. Weldon).

7 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3890 (Jan. 26, 2018).

68 “Because the Weldon Amendment protects not only the health insurance issuer, but also the health plan itself, it can also be raised, at
minimum, by the plan sponsor on behalf of the plan.” Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed.
Reg. 3880, 3890 (Jan. 26, 2018).

69 Encino Motorcars, 136 S. Ct. at 2125-2126.

70 In the absence of a statutory definition, “we construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510
U.S. 471, 476 (1994).

71 Healthcare.Gov, Glossary: Referral., last visited March 22, 2018, https://www.healthcare.gov/glossary/referral/.

72 American Medical Association, Code of Medical Ethics Opinion 1.1.7, AMA CODE OF MEDICAL ETHICS, last visited March 22, 2018 at
https://www.ama-assn.org/delivering-care/physician-exercise-conscience.

73 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3894-95 (Jan. 26, 2018).
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With this definition of referral, HHS seeks to allow providers not only to opt out of referring
patients to a non-objecting physician, but also to allow healthcare personnel to withhold any
medical information that could create even a possibility that the patient would choose a
healthcare service, activity, or procedure to which that individual or entity objects. The average
reasonable person would not assume that a medical referral includes just about anything that
might eventually, down the line, allow the patient to obtain the services they need, nor that a
provider could single-handedly decide that a patient may not access the care they need. This
definition goes far beyond the common understanding of the term and violates medical ethics in
a manner that will cause significant harm to patients. Here and throughout, the NPRM’s
construction of the Weldon amendment is arbitrary and capricious, and not in accordance with
law.

iv. HHS’s definition of “discrimination” is arbitrary, capricious, an
abuse of discretion, and not in accordance with law.

“Discrimination.” In the NPRM, “discrimination” is defined as “to withhold, reduce, exclude,
terminate, restrict, or otherwise make unavailable or deny any grant, contract, subcontract,
cooperative agreement, loan, license, certification accreditation, employment, title, or other
similar instrument, position or status;” withholding . . . “any benefit or privilege . . . utilize any
criterion, method of administration, or site selection, including the enactment, application, or
enforcement of laws, regulations, policies, . . ., that fends to subject individuals or entities to any
adverse effect . . . or to have the effect of defeating or substantially impairing accomplishment of
a health program or activity with respect to individuals, entities, or conduct protected . . . or
otherwise engage in any activity reasonably regarded as discrimination” (emphasis added).”

HHS adopts a definition unsupported by any federal refusal statute. The word “discrimination” is
not defined in any of the Church, Coats-Snowe, or Weldon amendments or any of the other
underlying statutes the rules purport to enforce. When combined with the definitions of other
terms in the NPRM, including “assist in the performance,” “referral,” and “workforce,” this
extremely broad definition of discrimination takes on a whole new and unprecedented force,
giving HHS authority to take action against recipients whenever virtually any employee who can
claim an “articulable connection” to a procedure makes an objection. The proposed rule appears
to give these religious and moral refusals precedence over all other interests, taking no account
of the negative impact on patients, other employees, or the burdens on health care providers. This
is a significant expansion beyond the scope of the underlying statutes that will impact all
healthcare providers who receive federal funding through HHS, including, for example, both
public and private hospitals, Medicaid/Medicare recipients, and Title X recipients.

As noted above, the authors of federal refusal laws such as Church, Coats-Snowe, or Weldon
amendments envisioned granting certain healthcare entities and individuals the option to opt out
of providing abortion or sterilization care or coverage, not to control the conduct of others.”” This
proposed definition of discrimination, in contrast, would expand religious and moral refusal

741d. at 3892.

75 See, e.g., 119 Cong. Rec. 8, 9603 (1973). (Sen. Javits: “I wish to make it clear that that particular amendment [on discrimination] simply will
protect anybody who works for that hospital against being fired or losing his hospital privileges if he does not agree with the policy of the
hospital and goes elsewhere and does what he wishes to do” Sen. Church: “I am in full accord with that.”).
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rights at the expense of a protected liberty interest—access to healthcare—with devastating
consequences for women and members of the LGBTQ community who may be denied access to
necessary and even emergency healthcare, as described in greater detail throughout these
comments. Under this definition, important practices and policies that ensure access to
healthcare—such as a basic hospital policy requiring that employees must provide care to anyone
who walks through the door—could be deemed discriminatory. Further, such a vague and
inappropriate definition provides no functional guidance to entities on how to comply with the
applicable requirements, thereby fostering confusion. Further, compliance with the NPRM, based
on what the rules appear to require, is in conflict with other federal antidiscrimination laws, as
discussed in greater detail below. It will not be feasible for recipients to comply with the NPRM
and, for example, EMTALA, Title VI, Title VII, and a host of other requirements that entities
face when seeking accreditation.

To conclude, many of the definitions in the NPRM, but particularly the definitions of “health
care entity,” “assist in the performance,” “individual,” “workforce,” “referral or refer for,” and
“discrimination,” expand the federal healthcare refusal laws beyond their stated and intended
parameters. Together, these definitions significantly and inappropriately broaden the scope and
application of the underlying statutes, attempting to extend religious and moral refusal
protections to individuals and entities that were plainly not contemplated. These definitions are
arbitrary and capricious, and not in accordance with law, and because they inform the entire
enforcement scheme proposed by the NPRM, the proposed rule must be withdrawn in its
entirety.

ER N3

1. The NPRM Proposes a Set of Compliance and Enforcement Mechanisms that
Are Arbitrary, Capricious, an Abuse of Discretion, and Not in Accordance with
Law

A. The NPRM proposes an enforcement scheme that lacks due process and is
therefore unconstitutional.

In the proposed rule, HHS states that as a remedial measure for a violation, HHS will consider
using all “legal options, up to and including termination of funding and return of funds,” which
could include “the temporary withholding of cash payments in whole or part, pending correction
of the deficiency, the denial of funds and any applicable matching credit in whole or in part, the
suspension or termination of the Federal award in whole or in part, the withholding of new
Federal financial assistance or other Federal funds from HHS,” and other remedies.”® The NPRM
does not include any notice, hearing or appeal procedures to govern such termination or
withholding of funds.

The lack of notice, hearing, and appeal procedures violates the due process clause enshrined in
the 5™ and 14" amendments to the U.S. Constitution.”” Recipient and sub-recipients of HHS’
federal financial assistance have a protected property interest in federal financial assistance,

76 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (Jan. 26, 2018).
770U.8. CONST. amend. V, XIV.
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which triggers certain procedural due process requirements.”® These procedural due process
requirements commonly consist of timely and adequate notice, the right to counsel, opportunity
to address the fact-finder, an explanation of the decision, and chance for appeal.” The fact that
HHS is requesting specific comment on whether the proposed rule should establish notice,
hearing, and appeal procedures similar to those established in other HHS-administered programs
indicates that the agency already is aware of procedural due process requirements, yet has
explicitly chosen to exclude due process from its proposed rule. Failure to include mechanisms
to ensure due process renders the NPRM unconstitutional. Therefore, the NPRM should be
withdrawn in its entirety.

B. Many of the NPRM’s proposed enforcement and compliance procedures are
coercive, exceed enforcement norms, and create a chilling effect that would
harm patients.

The NPRM contains certain proposed enforcement and compliance requirements that are
arbitrary and capricious, an abuse of discretion, and not in accordance with law because they are
coercive, exceed other enforcement norms, and create a chilling effect.

Restricting a broader range of funds and/or a broader category of entities

In its proposed rule, HHS asserts that, in order to enforce federal healthcare refusal laws, OCR
may restrict “a broader range of funds or broader categories of covered entities” for
“noncompliant entities.”%® HHS does not clarify what the “broader range of funds” or the
“broader categories of covered entities” would encompass. Rather, the deliberate vagueness of
the phrase suggests that HHS is attempting to grant itself the power to withhold not only the type
of funding used in violation of program terms, but also withhold any other federal funding, even
if unrelated to the offense. It also indicates that HHS would like to be free to withhold or
terminate funding not only to those entities found to have committed a violation, but also those
entities who may somehow be tangentially related to an entity that has been found to have
committed a violation.

This proposed text has no basis in the underlying statutes the NPRM seeks to enforce, and in fact
OCR has previously found this type of broad withholding of federal funding to raise “substantial
questions about constitutionality” under the Spending Clause.®! In addition, this proposed
enforcement mechanism is wholly inconsistent with, and far exceeds, the regulations that govern
implementation and enforcement of civil rights laws, see e.g. 45 C.F.R. 80. In civil rights
enforcement, suspension or termination of federal funding assistance is limited to the particular
grantee and the particular program or part thereof in which noncompliance was found.®? By

78 See Perry v. Sindermann, 408 U.S. 593 (1972); see also Citizens Health Corp. v. Sebelius, 725 F.3d 687 (7th Cir. 2013) (holding that a
legitimate claim of entitlement “may arise from a contract, a statute, or a regulation, provided the source of the claim is specific enough to require
the provision of the benefit on a nondiscretionary basis.”).

7 Goldberg v. Kelly, 397 U.S. 254 (1970).

80 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3898 (January 26, 2018).

81 Letter from OCR Director to Complainants (June 21, 2016) available at http://www.adfmedia.org/files/ CDMHCInvestigationClosureLetter.pdf.
(““A finding that CDMHC has violated the Weldon Amendment might require the government to rescind all funds appropriated under the
Appropriations Act to the State of California — including funds provided to the State not only by HHS but also by the Departments of Education
and Labor, as well as other agencies. HHS’ Office of General Counsel, after consulting with the Department of Justice, has advised that such a
rescission would raise substantial questions about the constitutionality of the Weldon Amendment.”).

8245 C.F.R. § 80.8.
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potentially putting all HHS funding streams at jeopardy if a single refusal violation is found, and
by putting similar entities who themselves have not committed a violation at jeopardy, the
proposed rule attempts to create a blunt tool with the apparent intention of intimidating federal
funding recipients and sub-recipients. Such unusually harsh and coercive compliance
mechanisms render this proposed rule arbitrary and capricious, an abuse of discretion, and not in
accordance with law.

Proactive reporting requirements

Under the NPRM, if a recipient or sub-recipient is subject to an OCR compliance review,
investigation, or complaint filed with OCR based on religious and moral refusal laws, the
recipient or sub-recipient must inform any Departmental funding component of such review,
investigation, or complaint and must in any new or renewed application disclose and report on
the existence of such reviews or complaints for five years from such complaints’ filing.** This
applies even when a violation is not found; anyone subject to a Department-initiated compliance
review, investigation, or even subject to a complaint would have to undergo this process.

This compliance requirement is dangerous and likely to create a chilling effect, given that the
definitions described above broadly expand the universe of those who might file complaints, and
given further that anyone can file a complaint on behalf of another covered individual or entity.
The proposed rule does not narrow the reporting requirement to credible instances in which the
agency concluded that there was a violation; even the most frivolous complaint would have to be
disclosed and reported on every funding application for five years. This is again an inappropriate
compliance measure that seeks not only to intimidate recipients and sub-recipients, but also
encourage outsiders to make complaints in bad faith against healthcare entities in order to mount
more regulatory hurdles for such entities. It also raises concerns over whether frivolous
complaints could influence a grant recipient’s eligibility for future grants. These types of extreme
compliance measures have no basis in the underlying statutes, exceed other enforcement norms,
and are wholly inappropriate for HHS, whose mission is to ensure that Americans can get the
healthcare they need. Therefore, the NPRM should be withdrawn.

Iv. The Proposed Rule Should be Withdrawn Because It Harmfully Prioritizes
Healthcare Provider Objections Above the Needs of Patients

A. The proposed rule is designed to have a chilling effect on the provision of
abortion care.

The proposed rule seeks to intimidate abortion providers by significantly and inappropriately
broadening the pool of individuals who may avail themselves of the complaint process. As
articulated above, from the overly broad definitions to the excessively punitive enforcement
measures, the proposed rule seeks to ensure that virtually anyone in the workforce of a healthcare
entity that provides abortions—and even workers outside of an entity’s core workforce, such as
contractors—would be permitted to file a complaint. The proposed rule seems designed to make
providers hesitant to perform abortion care for fear that their funding may be jeopardized by a

83 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3930 (Jan. 26, 2018).
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tenuously connected employee who may not even be involved in the performance of abortion
care.

The chilling effect is strengthened by the enhanced compliance requirements the rule proposes.
Because many clinics depend heavily on federal financial funds to serve low-income populations
in their family planning programs, they may be reluctant to continue offering or referring for
abortion services for fear of entrapment by anti-abortion extremists.

The types and varieties of institutions and care potentially affected by this NPRM are numerous.
Below are lists of just some of the entities and care that may be affected.

Types and variety of institutions where access to care may be impacted:
e Hospitals

Nursing facilities

Family planning centers

Freestanding ambulatory surgical and emergency centers

Pharmacies

HMO medical centers

Medical laboratories

Diagnostic imaging and screening centers

Ambulance services

Outpatient care centers

Continuing care retirement communities and hospices

Colleges, universities, and professional schools

Individual physicians, nurses, and health practitioners

Types and variety of care potentially affected, including counseling for such care:
e Abortion and post-abortion care

Miscarriage management and ectopic pregnancy care

Sterilization care, such as tubal ligation

Gender confirmation surgery

Hormone therapy

Contraceptive care

Assisted reproductive technologies, such as in-vitro fertilization

Hysterectomy and other reproductive care

Amniocentesis and other prenatal diagnostic care

Advanced directives and end-of-life care

HIV prophylaxis, including pre-exposure and post-exposure prophylaxis

Sexually transmitted infections screening and care

Mental health services

The far reach of this NPRM means anyone receiving federal funding—from hospitals to
independent providers—is likely to be impacted. If finalized as written, the rule could ultimately
result in barriers to care for women and other individuals at multiple access points in the
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healthcare system, compounding limitations to care and making it difficult for some individuals
to access care at all.

B. The proposed rule fails to safeguard access to care, including information
about available or optimal care and access to emergency treatment.

The proposed rule entirely fails to evaluate or consider the potential impact on access to
healthcare. The foreseeable and anticipated result of the proposed rule’s attempted vast
expansion of religious and moral healthcare refusal rights will likely be that a larger number of
individuals will use refusal laws as a basis to deny care—in addition to the number of entities
that the rule seeks to intimidate into not providing certain healthcare services at all. In
promulgating this rule, HHS is prioritizing the religious and moral beliefs of healthcare providers
over the needs of patients in violation of its own mission statement—to “enhance and protect the
health and well-being of all Americans.”®*

The proposed rule also fails to ensure the treatment of patients facing emergency health
situations, including emergencies requiring miscarriage management or abortion. EMTALA
requires hospitals that have a Medicare provider agreement and an emergency room or
department to provide to anyone requesting treatment an appropriate medical screening to
determine whether an emergency medical condition exists and to stabilize the condition, or if
medically warranted, to transfer the person to another facility.®® Every hospital that has a
Medicare provider agreement and an emergency room—even those that are religiously-
affiliated—is required to comply with EMTALA. Because the proposed rule does not mention
EMTALA or safeguard emergency care in any way, it creates confusion that may lead some
institutions to mistakenly believe they are not required to comply with EMTALA. As articulated
earlier in this comment, failure to comply with EMTALA has resulted in harm to women.
Moreover, because religious institutions have violated EMTALA in the past,* the NPRM’s
failure to address a healthcare entity’s legal obligation to follow EMTALA’s directives is a
critical omission.

In adopting the religious and moral refusal laws that the NPRM now misappropriates, Congress
explicitly considered and sought to protect against the types of harm that can result from service
refusals, particularly in an emergency situation. As previously discussed, congressional records
on the Church amendment indicate that some Senators, even back in 1973, anticipated and
sought to curb the negative health impacts that the proposed amendment could have in rural and
underserved areas, and the problems with informed consent that could arise.®” Between the
limitation on access to care that this NPRM will likely create and the complete failure to address
emergency situations, the proposed rule is plainly not in accordance with underlying statutes it
seeks to enforce.

8 U.S. Department of Health and Human Services, About HHS, visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.

85 See 42 U.S.C. § 1395dd(a)-(c).

86 See, e.g. Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women's health
and lives, May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.

87 Senator Church based his amendment, and reassured other Senators, on the assumption that “no area of [my home state] would be without a
hospital within a reasonable commuting distance which would perform abortion or sterilization procedures. Moreover, in an emergency
situation—Tlife or death type—no hospital, religious or not, would deny such services. There is no problem here.”
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Even for non-emergency care, the Supreme Court has held that religious objections must be
balanced against their impact on women’s healthcare. In Zubik v. Burwell,®® the Court reviewed
alternative approaches to respecting religious objections while ensuring women maintain
seamless contraceptive coverage, and ordered the parties to resolve those cases in a way that
ensured there would be no impact on women’s access to health care.®® The Court in Zubik
required that an accommodation of religious exercise must still ensure that women “receive full
and equal health coverage, including contraceptive coverage.””*® Similarly, Burwell v. Hobby
Lobby”! rejected the notion that for-profit corporations’ religious beliefs must be accommodated
regardless of the impact—specifically noting that a new accommodation at issue in the case
would have an impact on women that “would be precisely zero.””?

Undeniably, the impact on women’s health under this rule would be greater than zero. While
abortion is an extremely safe procedure throughout pregnancy,” abortion in the earliest stages of
pregnancy is safest: major complications in first-trimester abortions occur at a rate of less than
0.5 percent.”* In fact, a comprehensive report on the safety and quality of abortion care in the
United States released by the National Academies of Sciences, Engineering and Medicine this
month found that “safety and quality are enhanced when the abortion is performed as early in
pregnancy as possible.”®> Denying a woman an abortion—and thus forcing her to carry the
pregnancy to term—increases the risk of injury and death. Approximately 28.6 percent of
hospital deliveries involve at least one obstetric complication, compared to the one percent to
four percent for first-trimester abortion.”® A woman is 14 times more likely to die from giving
birth than as a result of an abortion.”” Yet the proposed rule is likely to lead to increased delays
and denials of abortion care, resulting in increased harm to women.

C. The proposed rule undercuts fundamental principles of patient care.

The proposed rule’s new and expanded definitions interact to encourage entities and individuals
who seek to refuse care on religious grounds, and intimidate providers who want to provide care.

In addition, the proposed definition of “referral or refer for” puts informed consent at risk.
Informed consent is a necessary principle of patient-centered decision-making intended to help
balance the power dynamics between health providers and patients and ensure patients have full
autonomy over what is to happen to their bodies. Informed consent requires providers to disclose
relevant and medically accurate information about treatment choices and alternatives so that

88 Zubik v. Burwell, 136 S. Ct. 1557 (2016).

89 1d. at 1560, Catholic Health Care Sys. v. Burwell, 195 L. Ed. 2d 260 (2016).

90 Zubik, 136 S. Ct. at 1559.

! Burwell v. Hobby Lobby, 134 S.Ct. 2751 (2014).

°21d.

9 See, e.g., Advancing New Standards In Reproductive Health (ANSIRH), Safety of abortion in the United States (Dec. 2014),
https://www.ansirh.org/sites/default/files/publications/files/safetybrief12-14.pdf.

% Guttmacher Institute, Fact sheet: Induced Abortion in the United States (Jan. 2018), https://www.guttmacher.org/fact-sheet/induced-abortion-
united-states.

95 National Academies of Sciences, Engineering and Medicine, Press Release: The Quality of Abortion Care Depends on Where a Woman Lives,
Says One of Most Comprehensive Reviews of Research on Safety and Quality of Abortion Care in the U.S. (Mar. 16, 2018),
http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=24950.

9 Cynthia J. Berg et al., Overview of Maternal Morbidity During Hospitalization for Labor and Delivery in the United States, 113 OBSTETRICS &
GYNECOLOGY 1075, 1077 (2009).

97 Raymond & Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth in the United States, 119 OBSTETRICS & GYNECOLOGY
215,216-217 & tbl. 1 (2012) (analyzing data from 1998 to 2005).

22

HHS Conscience Rule-000160822
JA 2045



Case 1:19-cv-04676-PAE Document 180-48 Filed 09/05/19 Page 24 of 29

patients can competently and voluntarily make decisions about their medical treatment or refuse
treatment altogether.

The proposed rule puts this important principle at risk by allowing health care entities to opt out
of providing any information when the entity understands that an objected-to healthcare service,
activity, or procedure is even a “possible outcome of the referral ”*® For example, the proposed
rule could allow entities to refuse to provide information about any other entity that might refer
for an abortion, or to withhold pertinent medical information about a woman’s pregnancy if the
provider fears that the woman may choose to seek out an abortion or sterilization provider. It
could also allow providers to not inform patients that they are withholding medical information.

Further, the proposed definition could negatively impact states’ efforts to increase transparency
and informed consent in pregnancy counseling. The proposed rule specifically singles out
California’s FACT Act, which requires all centers that provide pregnancy counseling to post
information about the availability of free or low-cost family planning and abortion services under
California’s public programs, but targets all states’ efforts to regulate fake women’s health
centers. These fake clinics mislead and misinform women in an attempt to prevent them from
accessing abortion care. It is well-documented that many of these so-called “crisis pregnancy
centers” operate under false pretenses, luring pregnant women onto their premises with the
promise of free medical care and then regaling them with misinformation about abortion care and
their pregnancy status.”” Nonetheless, the rule seeks to allow such fake medical clinics to opt out
of providing critical information to patients and continue their practice of deceit.

By allowing providers, including hospital and healthcare institutions, to refuse to provide
patients with information, the proposed rule seeks to deprive patients of full information
regarding their treatment options. While HHS claims the rule will improve communication
between patients and providers, in truth it will deter open, honest conversations that are vital to
ensuring that a patient can control their medical circumstances.

The proposed rule also contravenes key and well-established principles of quality care: that care
must be timely, in the best interest of the patient, and according to medical need.!”® With regards
to abortion specifically, the World Health Organization has stated that:

“Information, counselling and abortion procedures should be provided as promptly as
possible without undue delay . . . The woman should be given as much time as she needs to
make her decision, even if it means returning to the clinic later. However, the advantage of
abortion at earlier gestational ages in terms of their greater safety over abortion at later ages
should be explained. Once the decision is made by the woman, abortion should be provided
as soon as is possible to do so.”1%!

98 Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83 Fed. Reg. 3880, 3924 (Jan. 26, 2018).

9 See, e.g. Brief For Planned Parenthood Federation of America and Physicians for Reproductive Health As Amici Curiae Supporting
Respondents, No. 16-1140, NIFLA v. Becerra, No. 16-1140 (U.S. 2018).

100 Institute of Medicine (now the Health and Medicine Division of the National Academies of Sciences, Engineering, and Medicine). Crossing
the Quality Chasm: A New Health System for the 21st Century (Mar. 2001)
http://www.nationalacademies.org/hmd/~/media/Files/Report%20Files/2001/Crossing-the-Quality-
Chasm/Quality%20Chasm%202001%20%?20report%20brief. pdf.

101 World Health Organization, Safe Abortion: Technical and Policy Guidance for Health Systems (2nd ed.) 36 (2012),
http://apps.who.int/iris/bitstream/10665/70914/1/9789241548434 eng.pdf.
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Moreover, the current proliferation of mergers between Catholic and secular hospitals is
resulting in a dangerous spread of healthcare refusals, as the subsidiary secular hospitals agree to
operate under the Directives. The number of Catholic owned or affiliated hospitals increased by
22 percent between 2001 and 2016—while the overall number of acute care hospitals decreased
by six percent.'?? In 46 geographic regions, hospitals operating under the Directives are now the
sole community healthcare providers of short-term acute hospital care; !> nationwide, one in six
acute care hospital beds is in a Catholic owned or affiliated hospital.'** Under the proposed rule,
some patients seeking life-saving treatment may be left with no place to turn for emergency care.

By permitting providers to refuse to provide or refer for care, and utterly failing to build any
safeguards for patients seeking care, the proposed rule arbitrarily and capriciously undermines
the best interests of the patient.

D. The proposed rule’s potential increase in healthcare refusals would increase
healthcare costs.

Healthcare refusals can result in significant costs for patients. When a patient is turned away at
the doctor’s office or a hospital without a referral, they must find a willing provider to access the
healthcare they need. This means potentially significant time researching other available
providers, and taking additional time off from work for a new appointment. In areas with a
limited number of healthcare providers, a patient may need to drive long distances in order to
access care, requiring additional expenses for overnight stays and childcare. The additional time
and expense falls most heavily on low income individuals and those without the job flexibility to
take paid sick time.

There may also be a significant increase in the healthcare costs themselves. For example, a
woman who has a cesarean section and wishes to have a post-partum tubal ligation immediately
following delivery cannot do so at a Catholic hospital, even though having the procedure at that
time is medically recommended, presents fewer risks to the patient, and is more cost-effective
than delaying the procedure to a later time. If the patient cannot have the procedure immediately
following delivery, she must first recover from the cesarean surgery and then schedule the tubal
ligation at least six weeks later when she is busy caring for her newborn. She will be required to
go to another hospital and possibly a different doctor, and will have to transfer her medical
records.!®

1021 0is Uttley & Christine Khaikin, Growth Of Catholic Hospitals And Health Systems: 2016 Update Of The Miscarriage Of Medicine Report,
MergerWatch (2016), http://staticl.1.sqspedn.cony/static/f'816571/27061007/1465224862580/MW_Update-2016-MiscarrOfMedicine-
report.pdf?token=sNLtMbWH41ZXGppQwJUb6n2zt V8%3D.

103

wig

105 National Women’s Law Center, When health care providers refuse: The impact on patients of providers’ religious and moral objections to
give medical care, information or referrals (Apr. 2009), https://www.nwlc.org/wp-content/uploads/2015/08/April2009RefusalFactsheet.pdf. See
also, Debra B. Stulberg et al., Tubal Ligation in Catholic Hospitals: A Qualitative Study of Ob-Gyns’ Experiences, 90 CONTRACEPTION 422
(2014) (“Cesarean delivery in Catholic hospitals raised frustration for obstetrician-gynecologists when the hospital prohibited a simultancous
tubal ligation and, thus, sent the patient for an unnecessary subsequent surgery. [. . .] Some obstetrician-gynecologists reported that Catholic
policy posed greater barriers for low-income patients and those with insurance restrictions.”).
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Because of the national shortage of abortion providers in the United States, a woman who is
denied abortion care may also find it difficult to find an available provider in a reasonable
timeframe. Eighty-nine percent of counties in the United States do not have a single abortion
clinic, and some counties that have a clinic may only provide abortion services on certain
days.!% Several states have only one clinic that provides abortion care.'’” Because of the
provider shortage, many women must travel long distances to access care.'?® In addition, in some
areas, the shortage results in significantly increased wait times'® and, in some cases, patients
may be turned away altogether.!!°

When women face delays in obtaining an abortion, the logistical and financial burdens they face
multiply. On average, a woman must wait at least a week between when she attempts to make an
appointment and when she receives an abortion.!!! Delays also have the effect of increasing the
cost of an abortion. Abortion in the first trimester is substantially less expensive than in the
second trimester: the median price of a surgical abortion at ten weeks is $508, while the cost
rises to $1,195 at week 20.!'2 The rising cost of abortion as gestational age increases poses a
profound challenge to the affordability of the procedure for lower-income women. As one Utah
woman explained: “I knew the longer it took, the more money it would cost . . . We are living
paycheck to paycheck as it is, and if I [had] gone one week sooner, it would have been $100
less.”!!3 Moreover, delays raise the cost of each step of obtaining an abortion—not just the cost
of the procedure. For example, one recent study found that Utah’s mandatory waiting period
caused 47 percent of women having an abortion to miss an extra day of work.'* More than 60
percent were negatively affected in other ways, including increased transportation costs, lost
wages by a family member or friend, or being required to disclose the abortion to someone
whom they otherwise would not have told.!!'> And because many clinics do not offer second-
trimester abortions, a woman who has been delayed into the second trimester will typically be
required to travel farther to obtain an abortion, thereby incurring additional travel and related
costs, such as lost wages.!'® As a result, healthcare denials that result in a delay in care can
significantly drive up the cost of care for a woman seeking abortion care.

In addition, healthcare refusals without adequate safeguards may also have negative
consequences on the long-term socioeconomic status of women. A recent study in the American

106 National Partnership for Women & Families, Bad Medicine: How a Political Agenda is Undermining Abortion Care and Access 13 (Mar.
2018), http://www.nationalpartnership.org/research-library/repro/bad-medicine-third-edition.pdf.

107

108 ig

109 See generally, e.g., Texas Policy Evaluation Project, Research Brief: Abortion Wait Times in Texas: The Shrinking Capacity of Facilities and
the Potential Impact of Closing Non-ASC Clinics (Oct. 2015), http://sites.utexas.edu/txpep/files/2016/01/Abortion. Wait Time Brief.pdf.

110 See, e.g., Brief for National Abortion Federation and Abortion Providers as Amici Curiae in Support of Petitioners at 20, Whole Woman’s
Health v. Cole, 136 S. Ct. 499 (2015) (No. 15-274), sub nom. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).

111 The median is seven days, while the average is 10 days. Moreover, poorer women wait two to three days longer than the typical woman. See
Lawrence B. Finer et al., Timing of Steps and Reasons for Delays in Obtaining Abortions in the United States, 74 CONTRACEPTION 334, 338-43
(2006).

112 Rachel K. Jones et al., Differences in Abortion Service Delivery in Hostile, Middle-Ground and Supportive States in 2014, WOMEN’S HEALTH
ISSUES (2018), http://www.whijournal.com/article/S1049-3867(17)30536-4/abstract.

113 Sarah C.M. Roberts et al., Utah’s 72-Hour Waiting Period for Abortion: Experiences Among a Clinic-Based Sample of Women, 48
PERSPECTIVES ON SEXUAL & REPRODUCTIVE HEALTH 179, 184 (2016).

114 Jessica N. Sanders et al., The Longest Wait: Examining the Impact of Utah’s 72-Hour Waiting Period for Abortion, 26 WOMEN’S HEALTH
ISSUES 483, 485 (2016).

15 1d.; Accord Deborah Karasek et al., Abortion Patients’ Experience and Perceptions of Waiting Periods: Survey Evidence Before Arizona’s
Two-Visit 24-hour Mandatory Waiting Period Law, 26 WOMEN’S HEALTH ISSUES 60 (2016).

116 Rachel K. Jones & Jenna Jerman, How Far Did US Women Travel for Abortion Services in 20082,22 J. WOMEN’S HEALTH 706 (2013).

25

HHS Conscience Rule-000160825
JA 2048



Case 1:19-cv-04676-PAE Document 180-48 Filed 09/05/19 Page 27 of 29

Journal of Public Health found that six months after denial of abortion, women were less likely
to be employed full time and were more likely to receive public assistance than were women
who obtained abortions, differences that remained significant for 4 years.!'” The study also found
that women who were denied a wanted abortion were almost four times more likely to be below
the federal poverty level compared to those who received an abortion.!'® Women who were
denied a wanted abortion were also less likely to achieve aspirational plans for the coming
year,'" and more likely to remain in relationships with partners who subject them to physical
violence.'?’ Healthcare refusals that lead to delays or effective denials of care, particularly
reproductive health care, therefore not only affect women’s immediate health costs but also have
fundamental negative economic and social consequences over many years—factors that HHS
completely fails to acknowledge or take into account in this proposed rule.

The proposed rule’s potential impact on women’s healthcare, related healthcare costs, and
economic security is substantial. Nonetheless, the NPRM entirely disregards these costs,
particularly in the cost-benefit analysis portion of the rule. HHS’s priorities are clear: to expand
the healthcare refusals, no matter the consequence. The NPRM’s failure to properly consider the
very real and severe costs to women that could result from this regulatory proposal constitutes
arbitrary and capricious rulemaking, and therefore the proposed rule should be withdrawn in its
entirety.

E. The proposed rule would have negative health impacts on vulnerable
populations worldwide.

The proposed rule seeks to expand the definition of healthcare entities in a way that potentially
covers global health providers, encouraging individuals working under global health programs
funded by HHS to refuse critical care in international settings. By including organizations that
receive foreign aid funds through global health programs, the proposed rule extends the harm of
refusals to vulnerable populations abroad. For example, in many of the countries where HHS
implements global AIDS relief programs (“PEPFAR”), the populations served already face
numerous barriers to care, including the broad and harmful refusal provision contained within the
statute governing PEPFAR 2!

The proposed rule opens up an additional front for discrimination against these populations by
encouraging individual healthcare providers to deny the information and services they need.
Such action undermines the purpose of global health programs and the rights of those they intend
to serve. This is particularly harmful in developing countries where many health systems are
weak, there are shortages of healthcare providers and supplies, and individuals often travel long

117 Diana Greene Foster et al., Socioeconomic Qutcomes of Women Who Receive and Women Who Are Denied Wanted Abortions in the United
States, 108 AM. J. PUB. H. 407 (2018), http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2017.304247.

us 4.

119 Ushma D. Upadhyay et al., The Effect of Abortion on Having and Achieving Aspirational One-Year Plans, 15 BMC WOMEN’S HEALTH,
no.102, 1 (2015).

120 Sarah C.M. Roberts et al., Risk of Violence from the Man Involved in the Pregnancy after Receiving or Being Denied an Abortion, 12 BMC
MEDICINE no. 144, 1 (2014).

12122 U.8.C. 7631(d) (“(d) Eligibility for assistance: An organization, including a faith-based organization, that is otherwise eligible to receive
assistance . . . (1) shall not be required, as a condition of receiving such assistance—(A) to endorse or utilize a multisectoral or comprehensive
approach to combating HIV/AIDS; or (B) to endorse, utilize, make a referral to, become integrated with, or otherwise participate in any program
or activity to which the organization has a religious or moral objection™).
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distances to obtain the services they need. Many of the individuals that encounter refusals will
have nowhere else to go.

F. Provisions in the proposed rule go against HHS’ own mission
statement/purpose.

By its own statement, HHS’ mission is to “enhance and protect the health and well-being of all
Americans [. . . | providing for effective health and human services.”'?? But the proposed rule
does not make even a feeble attempt at addressing how the rule would preserve, much less
enhance, the health of patients who are treated by providers who avail themselves of federal
refusal laws.

It is well-documented that discrimination already limits access to services for more vulnerable
populations, and some religious entities have demonstrated a willingness to flout laws that seek
to protect access to care. In the past, HHS’ OCR has investigated numerous complaints from
transgender patients about being denied certain health services, ranging from routine to life-
saving care, due to the patient’s gender identity.!?* In one such case, a transgender patient was
denied a genetic screening for breast cancer because the insurer said the test was only for
women, even though the screening was recommended by a doctor.'?* Similarly, as articulated
earlier in this comment, many women seeking emergency care for their pregnancies have had
their care severely delayed, or outright denied, at Catholic hospitals.'*® HHS should focus on
enforcing EMTALA and other healthcare laws that make sure that patients get the care they
need, not encourage entities to refuse to provide care. HHS’s failure to ensure that above all,
patients receive the care they require indicates that the proposed rule is driven by ideology,
instead of HHS’ mission to enhance the health of all Americans.

Finally, the proposed rule’s preamble fails to clarify protections for individuals and entities
whose religious and moral values compel them to provide care—even though the Church
amendment’s statutory text explicitly protects providers and entities that choose to provide
abortion and sterilization services. The imbalance exposes the administration’s clear bias against
abortion providers and foreshadows an OCR that will enforce federal refusal of care laws with an
entirely one-sided focus that seeks to undermine access to care.

V. The Proposed Rule Is Unconstitutional

In additional to the constitutional issues previously raised in this comment, including the
proposed rule’s violation of due process rights and the substantial questions about
constitutionality under the Spending Clause, the proposed rule is likely impermissible because it
creates exemptions that run afoul of the Establishment Clause.

122 U.S. Department of Health and Human Services, About HHS, last visited Mar. 26, 2018, https://www.hhs.gov/about/index.html.

123 Dan Diamond, Transgender patients’ complaints to HHS show evidence of routine discrimination, POLITICO, Mar. 7, 2018,
https://www.politicopro.com/health-care/article/2018/03 /transgender-patients-complaints-to-hhs-show-evidence-of-routine-discrimination-
390755.

124 Id

125 See, e.g., Julia Kaye et al., Health Care Denied: Patients and physicians speak out about Catholic hospitals and the threat to women'’s health
and lives, May 2016, https://www.aclu.org/report/report-health-care-denied?redirect=report/health-care-denied.

27

HHS Conscience Rule-000160827
JA 2050



Case 1:19-cv-04676-PAE Document 180-48 Filed 09/05/19 Page 29 of 29

Federal law, and all regulations promulgated under federal law, must comply with the
Constitution, including the Establishment Clause, which prohibits the government from creating
religious exemptions to neutral, generally applicable rules in a manner that imposes burdens on
third parties. 1?° Yet that is precisely what the NPRM proposes: HHS seeks to allow providers not
only to opt out of providing care, but also to refuse to refer patients to a non-objecting physician
and to even withhold information that could lead a patient to choose healthcare to which the
provider objects. As a result, this rule would effectively constitute imposing a provider’s
religious belief on a patient in a manner that burdens the patient, acting as a veto on the patient’s
access to the care they request and need.

As discussed previously, denials and delays in healthcare, especially reproductive care, result in
serious medical and even socioeconomic costs—burdens on third parties that this proposed rule
completely fails to mitigate or even account for. But in this case, HHS has chosen to
unconstitutionally prioritize certain religious ideologies that would impose harms on women
over the government’s interest in eliminating discrimination, advancing women’s equality, and
promoting access to healthcare. By granting a greater universe of objecting institutions and
individuals the power to deny healthcare without ensuring that the patients will receive care, and
thereby imposing harms on these third parties, the proposed rule violates the Establishment
Clause of the U.S. Constitution and therefore should be withdrawn.

VL Conclusion
In conclusion, we strongly oppose this proposed rule. For all the reasons stated above, we urge
HHS to withdraw this regulation in its entirety. Thank you for the opportunity to comment.

Sincerely,

The Center for Reproductive Rights

126 U.S. CONST. amend. L
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MEDICARE
RIGHTS

Getting Medicare right

March 27, 2018
VIA ELECTRONIC SUBMISSION

Office for Civil Righis

Department of Health and Human Services
Attention: RIN (945-ZA03

Hubert H. Humphrey Building, Room 509F
200 Independence Avenue, SW
Washington, DC 20201

Re: Protecting Statutory Conscience Rights in Health Care; Delegations of Authority [RIN
0945-ZA03)

The Medicare Rights Center (Medicare Rights) appreciates the opportunity 1o comment on the
proposed rule entitled, “Protecting Statutory Conscience Rights in Health Care; Delegations of
Authority.” We are concerned that this rule would put people with Medicare at risk of lacking
access o medically necessary treatment and information they need to make educated, person-
centered choices, Medicare beneficiaries, their families, and caregivers need to know their medical
needs and choices will be honored within the Medicare program and the health care system as a
whole.

Medicare Righis is a national, nonprofit organization that works to ensure access to affordable
health care for older adults and people with disabilities through counseling and advocacy,
educational programs, and public policy initiatives, Each year, Medicare Rights provides services
and resources to over three million people with Medicare, family caregivers, and professionals.

The Department of Health and Human Services (“HHS” or “the Department™) has introduced this
NPRM in an effort to ensure that the religious and conscience rights of medical providers and
practitioners are not infringed. While Medicare Rights respects the exercise of such conscience
rights, we have serious concerns with the proposed rule, including how the rule fails to balance the
potential conflict between providers™ conscience rights and the rights of citizens to access needed
heath care without discrimination or undue barriers, the potential implications for emergency care,
and the need lor informed choice and transparency.

Below, please find our comments on (1) Balancing Rights, (2) Emergency Care, and (3)
Informed Choice and Transparency.

HHS Conscience Rule-000161033



Case 1:19-cv-04676-PAE Document 180-49 Filed 09/05/19 Page 3 of 8

Balancing Rights

We are very concerned that the proposal fails 1o address two vital things: (1) How this rule will
interact with existing federal and state laws that already protect sincerely held religious beliefs; and
{2) How this rule will interact with the rights of patients. These omissions make uncertainty,
confusion, and disorder surrounding the rights and obligations of patients, physicians, other health
care providers, and health care institutions more likely, not less.

In the preamble, the Department states that the proposed rule is an atlempt to “ensure that persons
or entities are not subjected to certain practices or policies that violate conscience, coerce, or
discriminate, in violation of such Federal laws.™' While protecting those who provide health care
from discriminatory policies that may force them 1o choose between their beliefs and their
continued or future employment is an important goal, the right of a provider to conscientiously
object is not absolute.

Rather, the rights of providers to conscientiously object must be balanced against the rights of
patients Lo access the care and information they need, consistent with their own sincerely held
conscience and religious beliefs. Here, the rule falls far short. It appears instead to prioritize the
conscience rights of organizations and personnel at the expense of the needs and rights of patients to
receive care and information thai is appropriate, medically necessary, freely chosen, transparent,
and person centered, and to which they are entitled under federal law.”

Patients are the reason health care exists. Ensuring that patients have the care they need, to the
extent they want such care, must be the primary goal ol any health care system. The proposed rule
is silent on the needs of patients, including what disclosures must be made to them, how care can be
ensured, or what remedies they will have i their rights are infringed. Given the rule’s silence, it is
hard to know if the proposal intends religious objections to take precedence over patient needs and
rights.

Additionally, the proposal does not address the limitations necessarily placed on the implementation
of this rule by Title VII of the Civil Rights Act of 1964, or the careful balance that Act creates
between religious rights, beliefs, and practices, and the need for employers and institutions to serve
people. This failure will cause confusion for providers as practitioners, and expose them to liability
and uncertainty as employers.

Title VII already requires that employers accommodate employees’ religious beliefs to the extent
there is no undue hardship on the employer.’ Yet, the proposed regulations make no reference to
Title V11, current Equal Employment Opportunity Commission (EEOC) guidance, or the extensive,
controlling case-law interpreting these provisions and carefully balancing the rights of employers
and employees under which an employer many not discriminate against an employee based on that
employee’s race, color, religion, sex, and national origin, but an employee must be able to perform

! NPRM ot 3880, available at: hitps:'www. gpo.eovi fdsvsipke/FR-2018-0 1 -26/pd 201 801 226, pdf’

T42 U580, § 1395w-22

T4 US.C, § 2000e-2.; Tidke VI of the Civil Rights Aci of 1964, U8, EQUuaL Exp'T, OPPORTUNITY CoMmM™ (2018),
htips:/www.ccoc. zov/ laws statute s titlevil.e fim.
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the essential functions of the job.* The proposed rule must ensure that the long-standing balance set
in Title VII between the right of individuals to enjoy reasonable accommodation of their religious
beliefs and the right of employers to conduct their businesses without undue interference is
maintained.

While the proposal does identify “avoidance of undue burden on the health care industry” as a
policy objective, that is limited to the newly proposed section 88.4 regarding assurance and
certifications of compliance.’ Nowhere does it discuss, even in passing, the complex issues that will
arise if employees or institutions cannot meet their obligations under existing employment, anti-
discrimination, or provision-of-service law because of their conscientious objections.

As Title VII provides protection for individual beliefs while still ensuring employers can operate
their businesses as they see fit, so too do other existing federal and state civil rights laws balance the
religious and other rights of providers with the very real need to protect patients against
discrimination—including the adverse consequences of health care refusals—based on a variety of
characteristics, such as race, gender, sexual orientation, immigration status, disability, and HIV
status.®

For example, the Medicare program places conditions of participation on providers and institutions,
including requiring Medicare Advantage organizations to provide access to all of the benefits of the
Medicare fee-for-service program’ and holding hospitals to “Conditions of Participation” to ensure
that patients’ rights are respected and that they received medically appropriate care.® Troublingly,
the proposed rule does not explore the interaction between its mandate and these kinds of existing
protections.

Additionally, the proposed rule does not define “discrimination.” This lack of clarity regarding what
constitutes discrimination may undermine non-discrimination laws. Because of the potential harm
to individuals if religious refusals were allowed, courts have long rejected arguments that
religiously affiliated organizations can opt out of anti-discrimination requirements.” Instead, courts
have held that the government has a compelling interest in ending discrimination and that anti-

*NPRM at 3880.

3> NPRM at 3897.

6 See, e.g. Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54,172, 54,194 (Sept. 8, 2015)
(codified at 45 C.F.R. pt. 2).

742 U.S.C. § 1395w-22

8 42 CFR 482.13 (b) (2) (The patient or his or her representative (as allowed under State law) has the right to make
informed decisions regarding his or her care. The patient's rights include being informed of his or her health status,
being involved in care planning and treatment, and being able to request or refuse treatment. . . .

(3) The patient has the right to formulate advance directives and to have hospital staff and practitioners who provide
care in the hospital comply with these directives)

9 See e.g., Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (holding that the government’s interest in
eliminating racial discrimination in education outweighed any burdens on religious beliefs imposed by Treasury
Department regulations); Newman v. Piggie Park Enters., Inc., 390 U.S. 400 (1968) (holding that a restaurant owner
could not refuse to comply with the Civil Rights Act of 1964 and not serve African-American customers based on
his religious beliefs); Dole v. Shenandoah Baptist Church, 899 F.2d 1389, 1392 (4th Cir. 1990) (holding a religious
school could not compensate women less than men based on the belief that “the Bible clearly teaches that the
husband is the head of the house, head of the wife, head of the family”); Hamilton v. Southland Christian Sch., Inc.,
680 F.3d 1316 (11th Cir. 2012) (reversing summary judgment for religious school that claimed a religious right to
fire teacher for becoming pregnant outside of marriage).
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discrimination statutes arc the least restrictive means of doing so. Indeed, the majority opinion in
Burwell v. Hobbyv Lobby Stores, Inc. makes it clear that the decision should not be used as a “shield”
to escape legal sanction for discrimination in hiring on the basis of race, because such prohibitions
further a “compelling interest in providing an equal opportunity to participate in the worklforee
without regard to race,” and are narrowly tailored to meet that “critical goal.™" The uncertainty
regarding how the proposed rule will interact with non-discrimination laws is extremely concerning.

Iustrating how organizations or personnel will be able to abide by each of these laws and
regulations as well as this proposal is an absolutely vital step in rulemaking—hut this proposed rule
fails to make these interactions clear. As a result, its expansive definitions and seemingly broad
application leaves open the question of whether health care personnel or institutions could
potentially refuse to provide some or all services to entire categories of patients.

Emergency Care

In addition to the need for more specificity regarding the general balance between individual
conscience rights and patient needs, there is the issue of emergency care, which is expressly
addressed in the Social Security Act." Federal and state laws reflect the long-standing obligation of
health care institutions to provide assessment and care in an emergency. The Emergency Medical
Treatment and Labor Act (EMTALA), for example, requires hospitals to stabilize patients who
come to the emergency room in medical emergencies.'* Any final rule should clarify the interplay
of conscience rights with physicians” and hospitals” legal obligations under EMTALA.

It is concerning, then, that the proposed rule does not just avoid discussion of these legal
obligations; it appears to suggest there should be no obligation to provide care in an emergency
situation. In the preamble, the Department gives several reasons [or this proposed rule, the first
being that “allegations and evidence of discrimination and coercion have existed since 2008 and
increased over time,”"?

To support this claim, the Department states that the previous rule was promulgated to address “an
environment of discrimination toward, and attempted coercion of, those who object to certain health
care procedures based on religious or moral convictions™ and that rescinding the guidance has
allowed this discriminatory environment to prosper.' As evidence of this growing trend, the
Department cites regulatory comments, lawsuits, news reports, and polling data.

In this discussion, the Department also points to the American Congress of Obstetricians and
Gynecologists (ACOG) 2016 reaffirmation of an ethics document as confirmation of the
aforementioned “environment of discrimination™ toward health care providers."” The referenced

1 Burwell v. Hoblby Lobhy Storves, Ine., 134 5. Ct, 2751, slip op. at 46 (2014).
" Centers for Medicare & Medicaid Services, Emergency Medical Treatment & Labor Act, available at:

247 U5 Code & 1395dd
1 NPRM ot 3887,

4 fhicl,

15 fhid.
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ACOG guidance—"The Limits of Conscientious Refusal in Reproductive Medicine™ *—was
originally issued in 2007 and, according to the Department “at least, in part, prompted the 2008
rule.”"’

While reproductive medicine is fertile ground for those seeking conscience exceptions and therefore
may have a reasonable place in this policy making discussion, the Department does not to cite a
reproductive health-related section of ACOG’s ethics document as an example of provider coercion.
Rather, HHS locuses on the following provision, in which ACOG addresses a provider’s obligation
to treat a patient in an emergency situation:

*[i]n an emergency in which referral is not possible or might negatively affect a patient’s physical
or mental health, providers have an obligation to provide medically indicated and requested care
regardless of the provider’s personal moral objections.™*®

By citing this ACOG recommendation as a reason for the proposed rule, the Department is
suggesting that it disagrees with this specific provision, and that providing medically indicated and
requested care in an emergency runs counter o the purpose of the rule. We are extremely concerned
about the impact such an approach to care provision would have on patients in emergent situations.
For example, could the proposed rule allow institutional health care providers, such as hospital
emergency rooms, to refuse to provide emergency care? 1 so, this puts patients who need
emergency medical care at grave risk and would run afoul of EMTALA s requirements to, at a
minimum, stabilize patients who come to the emergency room in medical emergencies.'”

The lack of clarity in the proposed rule will cause confusion and put the health and lives of patients
at risk. A provider’s right to refuse access to health care must not come at the expense of a patient’s
right to needed care.

Informed Choice and Transparency

We are also concerned that the under the rule, covered entities would be free not only to refuse to
perform any given health care service, but also to deny patients access to information about or
referrals for such services, by defining “referral™ in a staggeringly broad way.”" Specifically, under
the proposed rule, an ohjecting provider could refuse to provide a patient with any information
distributed by any method, regarding any service, procedure, or activity when the provider
“sincercly understands the particular health care service, activity, or procedure [to which he or she
objects] to be a purpose or possible ouicome of the referral,™' This would seemingly allow
providers to refuse to give patients any information that they could then use to access care. In
addition, the Department states that the underlying statute of the proposed rule permits entities to
deny help to anyone who is likely to make a referral for an abortion or “for other kinds of

¥ ACOG Committes Opinion, The Limiis af Conscieniions Refusal in Reproductive Medicine, available at:

https: ! www seow org/Climeal-Guidanee-and - Publications' Committee-Cpimions Committee-on-Ethies The-Limits-
of-Conscientious-Refusal-in-Reproductive-Medicing

IT NPRAM ot 3388, Footnote 37.

' NPRM at 338K,

19 47 U8, Code § 1395dd

0 NPRAM at 3894,

M NPRM at 3895,
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services.”™ The breadth and vagueness of this definition could lead providers to refrain from
providing information vital to patients out of anxiety and confusion of what the proposed rule
permits, or requires, them to do.

The proposed regulation would allow a provider to refuse to counsel patients for services or provide
medical information and options for any medical treatment without a mechanism to ensure patients
get the information they need to make informed health care decisions. Cutting patients off from
critical information without a disclosure that the information, services, or referral may be
incomplete may not be the intent of the rule, but there is no requirement in the text that objectors be
transparent about their refusals.

The expansion of refusals as proposed under this rule will exacerbate disparities and undermine the
ability ol individuals to access comprehensive and unbiased healih care, including sexual and
reproductive health information and services. Any efforts by providers or other health care
personnel to limit the mformation and access that patients are entitled (o receive, even when the
organization may not provide those services itsell, is incompatible with true consumer choice and
individual decision making,

The NPRM establishes that transparency and openness are valuable, and we agree that “poor
communication negatively affects continuity of care and undermines the patient’s health goals.”™ In
addition to such practical concerns, ethical and legal standards also require that professionals ensure
patients have the information they need to provide informed consent to care, However, the rule does
not appear to require any disclosure on the part of objecting providers or institutions, Indeed, one
case highlighted in the NPRM revolved around a hospital’s lack of transparency about provider
unwillingness to assist a patient through California’s Aid-in-Dying rule.”* As it stands, the proposed
regulation threatens to fundamentally undermine the relationship between providers and patients,
who will have no way of knowing which services, information, or referrals they may have been
denied,

By contrast, Medicare rules require that Medicare Advantage organizations that object to paying lor
particular referrals or counseling must notify both the Centers for Medicare & Medicaid Services
and any current or prospective enrollees of their refusal, with advance notice for current enrollees.™
Such notice allows patients and their families to determine for themselves if the provider or
institution ofTer sufficient services to meet the patient’s wants and needs. Any linalized rule should
use such notice requirements as a model and must be explicit in requiring that such notice be given,
in writing, and in advance whenever possible, to ensure patients and families have the information
they need to make informed, person-centered choices,

2 rhid

B NPRAM at 3917,

M NPRM at 358,

= The Centers for Medicare & Medicaid Services, Managed Care Manual, Chapter 6, available at:
https:wwrw, cms. movd Reenlat ons-and-Guidance/ Goidance Manual & downloads/me B oc 06, pdf.

HHS Conscience Rule-000161038
JA 2058



Case 1:19-cv-04676-PAE Document 180-49 Filed 09/05/19 Page 8 of 8

Conclusion

The center of all health care decision making must be the person receiving care. The patient, in the
medical context, is supposed to be the focus, in close partnership with their families if they choose
and always with practitioners in order to “ensure that decisions respect patients’ wants, needs and
preferences and solicit patients’ input on the education and support they need to make decisions and
participate in their own care.™®

No system that ignores or overrides the person’s wants, needs, or preferences, or that fails to
provide necessary information, can ever be person centered, While person centeredness is an
aspirational goal for the health care system, it must be at the forefront in our thinking, not shunted
aside when there are other considerations on the table,

The proposed rule does not appear to take the person at the heart of health care—the patient—into
account at all when discussing the rights of providers and other entities. No regulatory action in
health care can succeed unless it accounts for the fundamental purpose of health care—patient well-
being,

Coupled with this rule’s silence about its interaction with various statutes, this omission would
create chaos and confusion if this rule were lnalized as-is, We urge that HHS abandon this
approach and instead explore ways to bring this rule into harmony with existing law, 1o find a
balance in the rights of patients and practitioners, to protect the health, well-being, and access o
care ol all patients, and to promote person-centered practices that must be at the heart of our health
care system.

Thank you lor the opportunity to provide comment,
For additional information, please contact Lindsey Copeland, Federal Policy Director at

LCopeland(@medicarerights.org or 202-637-0961 and Julie Carter, Federal Policy Associate at
JCarteri@medicarerights.org or 202-637-0962,

% lnstitute of Medicine. Crossing the Quality Chasm: A New Health Svstem for the 215t Censury. Washington, DC:
National Academy Press; 2001,
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Institute for

Policy Integrity

March 27,2018

VIA ELECTRONIC SUBMISSION

1.5, Department of Health and Human Services
Attn:  Office for Civil Rights

Re: Protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 83
Fed. Reg. 3880 (Jan. 26, 2018}; RIN 0945-ZA03

The Institute for Policy Integrity ("Policy Integrity”) at New York University School of Lawl
respectfully submits the following comments to the Department of Health and Human
Services ("HHS" or “the Department”) regarding its proposed rule on statutory conscience
protections in health care (“Proposed Rule”).? Policy Integrity is a non-partisan think tank
dedicated to improving the quality of government decisionmaking through advocacy and
scholarship in the fields of administrative law, economics, and public policy.

Our comments focus, first, on HHS's failure to provide a reasoned explanation for
disregarding relevant prior findings and, second, on serious errors and oversights in the
Department’s Regulatory Impact Analysis for the Proposed Rule. Specifically, we note the
following;

& HHS disregards, without explanation, concerns that it raised in its 2011 rulemaking
on conscience protections ("2011 Rule"), such as the possibility that an overly broad
conscience protections rule would interfere with patients’ ability to offer informed
consent and the possibility that an overly broad rule would lead providers to
believe—mistakenly—that statutory conscience protections allow them to
discriminate against certain types of patients.

o HHS's Regulatory Impact Analysis ignores the Proposed Rule's potentially substantial
indirect costs, such as reduced access to health care for patients and increased
personnel expenses for providers.

® The Regulatory Impact Analysis fails to assess the distributional impacts of the
Proposed Rule.

o The Regulatory Impact Analysis underestimates the number of entities covered by
the Proposed Rule's assurance and certification requirement and, as a result,
understates the Proposed Rule's direct compliance costs,

I Thiz document does not purport to present New York University School of Law's views, if any.

2 Protecting Statutory Consclence Rights In Health Care; Delegations of Authority, 83 Fed. Reg. 3880
(Jan. 26, 2018) (to be codified at 45 C.F.R. pt. 88) (hereinafter "Proposed Rule”].
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L. HHS Fails to Provide a Reasoned Explanation for Disregarding Findings It Made
in the 2011 Rule.

This is not HHS'’s first rulemaking on conscience protections. In 2008, the Department
finalized a regulation (“2008 Rule”) that, among other things, purported to clarify the scope
of conscience protections under the Church Amendments, Section 245 of the Public Health
Service Act, and the Weldon Amendment by expansively defining certain statutory terms.3
HHS subsequently rescinded all of the 2008 Rule’s definitions in the 2011 Rule, citing
concerns about their potential to (1) compromise patients’ ability to offer informed consent,
(2) cause confusion about the scope of statutory protections, and (3) inadvertently
encourage providers to discriminate against certain categories of patients.*

When an agency amends, suspends, or repeals a rule, the agency must provide “a reasoned
explanation ... for disregarding facts or circumstances that underlay or were engendered by
the prior policy.”> Underlying the 2011 Rule was a conclusion by HHS that expansive
definitions of statutory terms would compromise patients’ ability to offer informed consent
and foster confusion and discrimination. Accordingly, before it can adopt the Proposed Rule,
which defines statutory terms even more broadly than the 2008 Rule did, the Department
must acknowledge its prior concerns about expansive definitions and explain either why
those concerns are not implicated by the definitions proposed here or why the Proposed
Rule is justified despite those concerns. In the absence of such an explanation, the Proposed
Rule is arbitrary and capricious.

HHS Disregards Its Prior Findings on the Potential for Expansive Definitions to
Compromise Patients’ Ability to Provide Informed Consent

When it rescinded the majority of the 2008 Rule in 2011, HHS did so, in part, to “clarify any
mistaken belief that [the 2008 Rule] altered the scope of information that must be provided
to a patient by their provider in order to fulfill informed consent requirements.”® The 2011

3 Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or
Discriminatory Policies or Practices in Violation of Federal Law, 73 Fed. Reg. 78,072, 78,073 (Dec.
19, 2008) (hereinafter “2008 Rule”).

4 Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 76
Fed. Reg. 9968,9973-74 (Feb. 23, 2011) (hereinafter “2011 Rule”).

5 FCCv. Fox Television Stations, Inc., 556 U.S. 502,516 (2009).
62011 Rule, 76 Fed. Reg. at 9973.
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Rule emphasized that making a patient aware of all available health care options is “crucial
to the provision of quality health care services.””

The Proposed Rule is likely to limit patients’ awareness of their health care options to an
even greater extent than the 2008 Rule would have. For example, the Proposed Rule
suggests thata provider has no obligation to offer patients a disclaimer regarding health care
procedures to which the provider has a religious or moral objection.? In other words,
providers need not warn patients that they are not being informed of all available treatment
options. And yet HHS fails even to acknowledge its 2011 finding that a conscience
protections rule could not properly “alter[ ] the scope of information that must be provided
to a patient,”1% much less explain why the Department no longer holds that view.

HHS Disregards Its Prior Findings on the Potential for Expansive Definitions to Cause
Confusion About the Scope of Statutory Protections

The 2011 Rule highlighted commenters’ concern that the definitions in the 2008 Rule “were
far broader than scope of the federal provider conscience statutes.”!! In rescinding those
definitions, the Department noted its agreement that the definitions “may have caused
confusion regarding the scope” of statutory protections.1?

Definitions included in the Proposed Rule are even broader than those adopted in 2008. For
example, whereas the 2008 Rule interpreted statutory protections against “assist[ing] in in
the performance” of an objectionable procedure to encompass any action with a
“reasonable” connection to that procedure,’® the Proposed Rule requires only an
“articulable” connection to the procedure.l* But the Proposed Rule nevertheless fails to
acknowledge HHS's prior finding as to the potential for broad definitions to cause confusion.
Nor does the Department explain why the Proposed Rule is justified in spite of this potential
for confusion.

71d.
8 Proposed Rule, 83 Fed. Reg. at 3924.

9 See id. at 3894-95 (defining “referral or refer for” to include “disclaimers,” and noting that referral
was not defined in the 2008 Rule).

102011 Rule, 76 Fed. Reg. at 9973.

11 [d.

12 [d.

132008 Rule, 73 Fed. Reg. at 78,097.

14 Proposed Rule, 83 Fed. Reg. at 78,090-91.
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HHS Disregards Its Prior Findings on the Potential for Expansive Definitions to
Encourage Discrimination Against Categories of Patients

HHS's 2011 decision to rescind the definitions in the 2008 Rule was also motivated by
concern that the definitions would lead providers to believe, incorrectly, that statutory
protections extended not just to refusals to perform particular procedures, but also to
refusals to care for particular types of patients. As the Department explained in the 2011
Rule, statutory conscience protections “were never intended to allow providers to refuse to
provide medical care to an individual because the individual engaged in behavior the health
care provider found objectionable.”'5 But the Department agreed with commenters that the
2008 Rule could nevertheless give the impression that “Federal statutory conscience
protections allow providers to refuse to treat entire groups of people based on religious or
moral beliefs."1¢ As a result, HHS feared that the 2008 Rule could reduce access to “a wide
range of medical services, including care for sexual assault victims, provision of HIV/AIDS
treatment, and emergency services,"\?

Again, the definitions in the Proposed Rule are even broader than those that caused the
Department concern in 2011 and are thus likely to give rise to the same harmful
misimpressions about the scope of statutory conscience protections. But the Department
neither acknowledges its prior concerns regarding the inadvertent encouragement of
discrimination nor explains why proceeding with the Proposed Rule is reasonable despite
those concerns.

11, HHS Fails to Consider the Proposed Rule’s Indirect Costs

A rational cost-benefit analysis considers both the direct and indirect effects of a proposed
rule. To that end, Executive Order 12,866 requires agencies to consider not just "direct cost
... to businesses and others in complying with the regulation,” but also “any adverse effects”
the rule might have on “the efficient functioning of the economy, private markets .., health,
safety, and the natural environment."!® Longstanding guidance on regulatory impact analysis
from the White House Office of Management and Budget similarly instructs agencies to “look
beyond the direct benefits and direct costs of [their] rulemaking and consider any important

152011 Rule, 76 Fed. Reg. at 9973-74.
16 [d at 9973.

I7 [d. at 9974,

1 E.Q. 12,866 § 6(a)(3)(C)(ii).
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ancillary benefits and countervailing risks."'* The Supreme Court, too, has made clear that
“cost’ includes more than the expense of complying with regulations” and that “any
disadvantage could be termed a cost.”0

Despite HHS's clear obligation to consider indirect consequences, the Regulatory Impact
Analysis for the Proposed Rule assesses only direct compliance costs and ignores the ways
in which the Proposed Rule is likely to reduce patients’ access to health care and increase
providers' personnel expenses.

HHS Fails to Consider Costs to Patients from the Express Denial of Medical Services

For a variety of reasons, the Proposed Rule is likely to reduce the availability and
consumption of medical services, negatively affecting patient health and wellbeing. As
discussed in Section | of these comments, the Proposed Rule's expansive definitions of
statutory terms are likely to lead some providers to adopt a much broader interpretation of
statutory conscience protections than Congress intended. This, in turn, will increase the
frequency with which patients are denied care due to a provider's religious or moral
objections. Such denials can impose a variety of costs—financial, physical, and
psychological—on patients.

At minimum, a patient denied care must incur the cost of seeking out an alternative provider.
Assuming patients typically choose the most convenient healthcare provider available, a
second-choice provider may be farther away than the first. Traveling farther away, the
patient loses time and money spent on transportation, and may be required to request time
off from work or pay for childcare services. For some patients, these costs may be
insurmountable.

Furthermore, some patients who are denied care may be too discouraged to seek out
alternative sources of healthcare services, These patients may eschew treatment altogether,
leading to negative health consequences.

19 Office of Mgmt. & Budget, Circular A-4 [(2003),
https://fobamawhitehouse.archives.gov/omb/circulars_a004_a-4/.

M Michigan v. EPA, 135 5. Ct. 2699, 2707 (2015); see also Competitive Enter. Inst. v. Nat'l Highway
Traffic Safety Admin., 956 F.2d 321, 326-27 (D.C. Cir. 1992] (striking down fuel-efficiency rule for
failure to consider indirect safety costs); Corrosion Proof Fittings v. EPA, 947 F.2d 1201, 1225 (5th
Cir. 1991) (holding that EPA was required to consider the indirect safety effects of substitute
opltions for car brakes when banning asbestos-based brakes under the Toxle Substances Control
Act).
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Finally, the Proposed Rule may discourage some patients from seeking medical services in
the first place, simply because they fear being rejected by a provider. This assumption is
reciprocal to the Department’s assumption that some potential healthcare providers are
currently (absent the Proposed Rule) discouraged from entering the profession because they
fear they will be discriminated against for their religious and moral convictions.2!

HHS Fails to Consider Costs to Patients from the Undisclosed Denial of Medical Services

The Proposed Rule’s likely health costs extend beyond patients who are (or who fear that
they will be) expressly denied care. As explained in Section I of these comments, the
Proposed Rule encourages providers not merely to refuse to provide referrals for
procedures or services to which they object, but also to refuse to warn patients that the
provider is declining to recommend such treatments. A patient who does not realize she is
being denied information about a particular health care option might choose an alternative
that is less beneficial to her health or wellbeing.22

HHS Fails to Consider Indirect Personnel Costs for Providers

In addition to imposing health costs on patients, the Proposed Rule may indirectly increase
personnel costs for some health care entities. For example, if the Proposed Rule causes
supportstaffata given health care facility to decline to perform services that they previously
performed (or to decline to treat patients whom they previously treated), the facility will
need to pay for additional labor to meet the same level of demand.

21 Proposed Rule, 83 Fed. Reg. at 3916.

22 The Department solicits comment on methodologies that can be used to quantify ancillary health
costs. There are a number of ways to assess such impacts, including: retrospective cohort studies
(e.g., studying the conditions of women’s health in the 1960’s and 1970’s when information on
abortion was limited); cohort studies in other countries or states where abortion counseling and
referral is restricted; prospective cohort studies (i.e., a pilot program testing the regulation on a
subset of the population); self-report surveys administered to a sample population of women
(assessing, for example, their awareness of the existence of and details of abortions procedures);
estimations of the potential effects by using statistics in the current environment as indicators; or
any other of a number of epidemiological and other studies that are routinely performed by public
health professionals when evaluating policies that affect public health.
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Il.  HHS Fails to Consider the Proposed Rule’s Distributional Impacts

Executive Order 12,866 requires agencies to "consider . . . distributive impacts” that will
result from a proposed regulatory action.?* In addition to failing to take the aforementioned
ancillary costs into consideration, the Department has failed to consider how these costs will
burden certain groups disproportionately. The Department’s failure to consider such
distributional impacts is particularly egregious given that it lists the promotion of “a society
free from discrimination” as one of the chief benefits of the Proposed Rule.2* HHS cannot
rationally tout the Proposed Rule's potential to reduce discrimination against religious
health care providers while ignoring its potential to increase discrimination against other

g—rﬂu ps‘EE

Specifically, the Department should consider whether and to what extent the Proposed Rule
will disproportionately burden the following subpopulations:

@ Immigrant Women: Recent immigrants may be less well informed on the availability
of reproductive health care in the U.5,, and therefore in greater need of the counselling
and referral services that the Proposed Rule covers.

® Rural Women: Increasing the incidence of health care providers refusing to provide
counseling or referrals may create a greater problem for women who live in rural
areas than for women at large, due to the increased search and travel costs associated
with finding an alternative provider in rural areas.

® Low-Income Women: Women with lower incomes have fewer resources available to
allocate to transportation and child care. If refused counseling or referral services,
these women may suffer greater costs when seeking alternative health care
providers. The refusal may even resultin an insurmountable obstacle to obtaining the
health service sought.

® Women of Color: Women of color disproportionately earn lower incomes and live in
underserved areas. If refused counseling or referrals, these women may experience
greater burdens to seek alternative health care providers.

B ED. 12,866 § 6(b)(5).
2 Proposed Rule, 83 Fed. Reg. at 3903,

25 Michigan v. EPA, 135 5. Ct. 2699, 2707 (noting that "reasonable regulation ordinarily requires
paying attention to the advantages and the disadvantages of agency decisions™); Sierra Club v. Sigler,
695 F.2d 957,979 (5th Cir. 1983 (an agency "cannot tip the scales. .. by promoting [an action’s]
possible benefits while ignoring [its] costs.").
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® LGBTQ Individuals: As discussed in Section 1, the Proposed Rule, like the 2008 Rule,
may lead health care workers to believe they can permissibly refuse to provide any
type of medical service to gay or transgender individuals [or their families) based on
moral or religious objections. Such refusals would decrease the quantity and quality
of health care available to that population.

® Individuals with HIV/AIDS: Similarly, the Proposed Rule may lead health care
workers to believe that they can permissibly refuse to provide any type of medical
service to individuals with HIV/AIDS. Again, such refusals would decrease the
quantity and quality of health care available to that population.

@ |Interracial/Interfaith Families: Finally, the Proposed Rule may lead health care
workers to believe that they can permissibly refuse to provide any type of medical
services to interracial or interfaith families because they morally object to such
relationships. As with LGBTQ patients and HIV-positive patients, this misimpression
could result in reduced access to health care for interracial and interfaith families.

V. HHS Underestimates the Number of Entities Affected by the Proposed Rule and,
as a Result, Underestimates the Proposed Rule's Compliance Costs

In addition to overlooking the Proposed Rule's indirect costs, HHS also underestimates the
Proposed Rule's direct costs. Section 88.4 of the Proposed Rule requires certain recipients of
HHS funding “to submit written assurances and certifications of compliance” with statutory
conscience protections.?® In calculating compliance costs for this assurance and certification
requirement, the Department estimates that the requirement would apply to between
94,279 and 152,519 individuals and entities.2” But that estimate excludes a large number of
individuals and entities that, under a plain reading of the Proposed Rule, would in fact be
required to submit assurances and certifications.?®

HHS assumes that “all physicians” will be exempt from complying with the assurance and
certification requirement, either because they do not accept HHS funds or because they
“meet the proposed criteria for exemption .. . in proposed § 88.4(c)(1)."** But § BB.4{c)[1)
exempts physicians and physician offices only if they (1) participate in Medicare Part B and

2 Proposed Rule, 83 Fed. Reg. at 3896,
7 [d at 3910,

# g at 3910, 3915,

# [d. at 3909-10,
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(2) “are not recipients of Federal financial assistance or other Federal funds from the
Department through another instrument, program, or mechanism.”*® It is patently
unreasonable for the Department to assume that this exemption encompasses every
physician who receives HHS funds. Some physicians, for example, accept both Medicare and
Medicaid funding.

HHS makes a similar error in estimating the number of individuals and entities that would
be exempt from the assurance and certification requirement due to § 88.4(c)(2), which
exempts recipients of funding under certain grant programs administered by the
Administration for Children and Families that have a purpose unrelated to health care
provision or medical research. The Department assumes that "all persons and entities that
provide child and youth services ... [and] all entities providing services for the elderly and
persons with disabilities . . . would fall within this exemption."3! As with the exemption for
physicians, however, the § 88.4(c)(2) exemption is unavailable if HHS money is accepted
from any other source. It seems unlikely that no entities that provide services for children,
the elderly, or the disabled receive HHS funding from any source other than non-healthcare-
related grant programs administered by the Administration for Children and Families.

Because it underestimates the number of entities that will be obligated to comply with the
Proposed Rule's assurance and certification requirement, HHS also underestimates the
Proposed Rule's total compliance costs.

Respectfully,

Michael Domanico
Theodore Gifford
Jack Lienke

Jason A. Schwartz

M Jd at 3929,
M [d. at 3910,
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|iit Lambda Legal

making the case for equality

March 27, 2018
VIA ELECTRONIC SUBMISSION

U.S. Department of Health and Human Services
Oftice for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 505F

200 Independence Avenue, SW

Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Rule, Protecting Statutory Conscience
Rights in Health Care RIN 0945-ZA03

To Whom It May Concern:

Lambda Legal Defense and Education Fund, Inc. (“Lambda Legal™) appreciates the
opportunity provided by the Department of Health and Human Services (“HHS" or the
“Department”) to offer comments in response to the Proposed Rule, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03 (“Proposed Rule” or “Rule™), published in
the Federal Register on January 26, 2018." As described herein, the Proposed Rule both exceeds
its statutory authonty and contravenes this Department’s mission, the legal rights of patients, the
ethical obligations of health professionals, and the legal rights and responsibilities of institutional
health care providers. It should be withdrawn,

Lambda Legal is the oldest and largest national legal organization dedicated to achieving
full recognition of the civil rights of lesbian, gay, bisexual, and transgender (“LGBT™) people
and everyone living with HIV through impact litigation, policy advocacy. and public education.
For decades, Lambda Legal has been a leader in the fight to ensure access to quality health care
for our vulnerable communities. In recent years, Lambda Legal has submitted a series of
comments to HHS regarding the importance of reducing discrimination against LGBT people in
health care services, the fact that current law already protects health worker conscience rights
appropriately, and the ways that conscience-based exemptions to health standards endanger
LGBT people and others.” Recently, Lambda Legal also has opposed an HHS proposal to expand

"83 Fed. Reg. 3880 ¢r seq. (proposed Jan, 26, 2018) (to be codified at 45 C.F R, pt. 88).

! Lambda Legal Comments on Proposed Rule 1557 Re: Nondiscrimination in Health Programs and
Activities, 1557 NPRM (RIN 09435-4402) (submitted Nov. 9, 2015) (*Lambda Legal 1557 Comments™),
https:/fwww lambdalegal org/in-courtlegal-docs'hhs_dec 20151117 _letter-re-1557; Lambda Legal
Comments on Request Jor Information Regarding Nondiserimination in Certain Health Programs or
Activities (RIN 0943-AA02 & (01945-Z401) (submutted Sept. 30, 2013) ("Lambda Legal Nondiscnmimation
Comments™), https://www lambdalegal org/in-court/legal-docs/Itr_hhs_20130030_discrimination-in-
health-services. See also Brief of Amici Curiag Lambda Legal et al., Zufik v. Bupwell, 136 5. Ct. 1357

WESTERN REGIONAL OFFICE 422 1 WILSHIRE BOULEVARD, SUITE ZE0, LOS ANGELES, CA 90010 T 213-382-TR00 F 213351 -5050
WWW LAMENALEGAL DRG
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the ability of religiously-affiliated health care institutions and individuals to impose their
religious beliefs on workers and on patients, cautioning in detail about the likely harmful
consequences of any such expansions for LGBT people and people living with HIV *

As to the Proposed Rule now under consideration, Lambda Legal emphatically
recommends its withdrawal because:

(1) It improperly expands statutory religious exemptions in multiple ways, including by:

(a) permitting workers to refuse job duties that cannot reasonably be understood as
“assisting” with an objected-to procedure, * and instead have merely an “articulable”
connection to the procedure™;

(b) expanding who may assert religious objections from employees performing or
assisting in specified procedures to any member of the workforce":

(c) using an improperly expanded definition of “referral™” that includes providing
any information or directions that could assist a patient in pursuing care; and

(d) defining “discrimination™ to focus on protecting the interests of health care
providers in continuing to receive favorable financial. licensing or other treatment,
rather than on patients’ interest in receiving medically appropriate care®, and

(e) defining health care entity to include health insurance plans, plan sponsors, and
third-party administrators ”

(2016) (Nos. 14-1418, [4-14533, 14-1505, 15-35, 15-105, 15-119. 15-191).

http:/f'www lambdalegal org/in-court/legal-docs/zubik_us 20160217 _amicus,

¥ See, e.g. Lambda Legal Comments on Moral Exemptions and Accommodations for Coverage of Certain
Preventive Services Under the Affordable Care Aot (RIN (1938-A146) (submitted Dec. 5, 2017),
https:/fwww lambdalegal orgfin-courtlegal-docs/de 20171205 aca-moral-exemptions-and-
accommodations; Lambda Legal Comments on Religions Exemprions and Accommodations for Coverage
of Certain Preventive Services Under the Affordable Care Act (RIN 0938-AT2() (submitted Dec. 5.
2007, hitps:fwww lambdalegal org/in-court/legal-docs/de 20171205 _aca-religious-exemptions-and-
accommodations.

F42US.CA. § 300a-7(b) and (d).

¥ Section 882, 83 Fed. Reg. at 3923,

7 Section B8.2, 83 Fed. Reg. at 3924,
"Id.
"ld

a Id
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{2) It encourages workers and institutions to refuse care and does not acknowledge the
rights of patients, such as the right against sex discrimination provided by Section
1557 of the Affordable Care Act."”

(3) It encourages workers and institutions to refuse care and does not acknowledge the
legal rights and duties of health care providers, such as those under Title V11 of the
Civil Rights Act of 1964,"! or health professionals’ ethical obligations to patients,

(4) Using broad, vague language, it addresses a purported “problem”™ of health workers
being pressed to violate their conscience, suggesting that workers should have broad
religious rights to decline care and refuse other work of any sort in any context,
going far beyond the narrow contexts specified in the authorizing statutes.

(5) lts proposed enforcement mechanisms are draconian, threatening the loss of federal
funding and even the potential of funding “claw backs,” with limited if any due
process protections, all of which would skew health systems improperly in favor of
religious refusals and against patient care,

(6) The heavy-handed enforcement mechanisms inevitably would invite discrimination
and aggravate existing health disparities and barriers to health care faced by LGBT
people and others, contrary to the mission of HHS and, in particular, its Office for
Civil Rights.

(7) It is the result of a rushed, truncated process inconsistent with procedural
requirements including the Administrative Procedure Act.'

In sum, the role of the HHS Office for Civil Rights (“OCR") described in the Proposed
Rule is not to promote access to health care and to safeguard patients against discrimination, but
instead to impose vague, overbroad restraints on health care provision, as a practical matter
elevating “conscience” objections of workers over the needs of patients. In so doing, the
Proposed Rule turns the mission of HHS/OCR on its head. Freedom of religion is a core
American value, which is why it is already protected by the First Amendment of the
Constitution. But, that freedom does not and must not allow anvone to impose their beliefs on
others or to discriminate. This basic principle is nowhere more important than in medical
contexts where religion-based refusals can cost patients their health and even worse.

g2 US.C.A, 5 18116,
" Civil Rights Actof 1964 § 7.42 US.C.A. § 20002 e seq. (1964).
BIUSCA, §500 e seq,
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L The Proposed Rule Improperly Expands Statutory Religious Exemptions,

The Proposed Rule improperly expands statutory religious exemptions beyond their
narrow, specific parameters in numerous ways. It includes definitions that would broaden the
exemptions in the Church Amendments, which currently allow health workers to decline to assist
in an abortion or sterilization procedure if doing so “would be contrary to [their] religious beliefs
or moral convictions.”"* The Proposed Rule reinterprets what it means to “assist in the
performance” of a procedure from participating in “any activity with a reasomable connection” to
a procedure ' to “any ... activity with an arficulable connection” to an objected-to procedure,
In other words, any connection that can be described, no matter how tenuous, potentially could
suffice. Confirming the potentially indefinite expansion of what can be deemed “assistance” is a
broad definition of who may object. From the prior common language understanding of who
might be involved in a medical procedure, the new definition appears to authorize any member
of the workforce to object to performing their job duties.'®

The Proposed Rule also includes an aggressive expansion of the concept of “referral”
from the common understanding of actively connecting a patient with an alternate source of a
particular service to the provision of any information or directions that could possibly assist a
patient who might be pursuing a form of care to which the employee objects.!” This goes far
beyond a reasonable understanding of what the underlying statute justifies.

Similarly, where the statute authorizes “health care entities” to assert religious objections,
the Proposed Rule grossly expands the entities covered by that term to include health insurance
plans, plan sponsors, and third-party administrators.' It also adds a definition of
“discrimination” that focuses not on patients” interest in receiving equal, medically appropriate
services, but rather on protecting health care providers’ interests in continuing to receive
favorable financial, licensing or other treatment while refusing on religious or moral objections
to provide care despite medical standards, nondiscrimination rules, or other requirements.'?

42 USCA. §300a-7.

445 CFR. § 882 (2008) (emphasis added).

" Proposed Rule, 83 Fed. Reg. at 3923 (emphasis added).
'* Section 8%.2, 83 Fed. Reg. at 3924

" Section 88,2, 83 Fed. Reg, at 3924,

' Section #%.2. 83 Fed. Reg. at 3924,

" Section 88.2, 83 Fed. Reg. at 3924,
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In numerous places, the Proposed Rule seems to indicate that HHS is adopting
interpretations that would extend the Amendments’ reach beyond current understanding that the
exemptions only concern abortion and sterilization and follow the common medical
understanding of those terms. ™ As one example, it seems likely that the “sterilization” references
within the Proposed Rule could be applied to deny health care to transgender patients because
the Rule itself, at footnote 36, cites Minfon v. Dignity Health approvingly *' Minton addresses
whether a Catholic hospital was legally justified when it blocked a surgeon from performing a
hysterectomy for a transgender man as part of the prescribed treatment for gender dysphonia. The
hospital defended on religious freedom grounds, arguing that it was bound “to follow well-
known rules laid down by the United States Conference of Catholic Bishops.” including rules
prohibiting “direct sterilization

But, to equate hysterectomy to treat gender dysphoria with direct sterilization is
medically inaccurate, Sterilization procedures undertaken for the prrpose of sterilization are
fundamentally different from procedures undertaken for other medical purposes that incidentally
affect reproductive functions. Regardless of whether the United States Conference of Catholic
Bishops considers gender transition-related care to be sterilization as a religious matter, were the
federal government to approve a religious rationale as grounds for stretching a federal statute and
permitting denial of medically necessary care would be problematic for both statutory
interpretation and Establishment Clause reasons.

The Proposed Rule’s apparent embrace of the Bishops’™ view poses an overtly
discriminatory and unacceptable threat to transgender patients. This concern is not speculative.
The Proposed Rule’s footnote referencing Minion supports the following statement: “Many
religious health care personnel and faith-based medical entities have further alleged that health
care personnel are being targeted for their religious beliefs.”* For the Proposed Rule to equate a
transgender patient expecting to receive medically necessary care from health care personnel
with those personnel “being targeted for their religious beliefs™ is a chilling indicator of the
direction the Proposed Rule would take health care in this country. Not only would health
providers be invited to turn away transgender patients, but those that abide by their obligation to

' Campare cases describing statute’s applicability to provision or refusal provide abortions or
sterilization. e.g., Cenzon-DeCarlo v. Mount Sinai Hosp., 626 F 3d 695 (2d Cir. 2010), and Chrisman v.
Ststers of St. Joseph af Peace, 506 F 2d 308 (Yth Cir. 1974), with Geneva Coll. v. Sebelins, 929 F. Supp.
2d 402 (W.D. Pa. 2013}, on reconsideration in part (May 8, 2013) (statute does not apply to provision of
emergency contraception. which is not abortion or stenlization),

I No. 17-558259 (Calif, Super. Ct. Apr. 19, 2017).
** Defendant Dignity Health's Reply Brief in Support of Demurrer to Verified Complaint, Minton v,
Dignity Health, No. 17-558259_ at 2 (Calif. Super. Ct. Apr. 19, 2017) (filed Aug. 8, 2017),

https:/fwww aclusocal org/sites/default/files/brf sup 080817 defendant_dignity_healths replv_in_suppo
r_of demurrer to venfied complaint pdf.

“ Proposed Rule, 83 Fed, Reg, at 3888 n. 36
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provide nondiscriminatory care and require their employees to act accordingly could be stripped
of federal funding if equal treatment of those patients offended any workers™ personal beliefs.

The overbroad definitions and suggestive language all contribute to the alarming overall
theme of the Proposed Rule—that it addresses a purported problem of health workers ostensibly
being pressed wrongfully to act against their rights of conscience. The Proposed Rule’s
suggested cure appears to be that workers should have broad religious rights to decline care of
any sort in any context. This theme starts with the broad language stating the Proposed Rule’s
purpose and runs throughout the rule.** It creates at least a serious concern that, for example,
language long understood to be bounded by its statutory context only to concern abortion and
sterilization could be misconstrued as authorizing health care providers to refuse to participate in
arny part of any health service program or research activity “contrary to [their] religious beliefs or
moral convictions.”* While such an interpretation obviously could be challenged legally, many
patients have neither the knowledge nor the means to resist such improper care refusals and
would simply suffer the delay or complete denial of medically needed treatments.

1l. The Proposed Rule Invites Workers And Institutions To Refuse Care And
Does Noi Acknowledge The Righis OF Patients.

By issuing the Proposed Rule, HHS invites health workers and institutions to refuse to
provide medical care for religious reasons, without acknowledging that patients often have
countervailing rights. Yet, all federal agencies, including HHS, must comply with the federal
statutes that protect LGBT people and others from discrimination, such as Section 1357 of the
Affordable Care Act, which bars discrimination based on sex in federally funded health services
and programs.*® Properly understood, Section 1557 protects transgender patients from
discriminatory denials of care based on their gender identity or transgender status *’ It also
protects lesbian, gay, and bisexual patients.** Even if it were not contrary to the mission of OCR

* See, e.g., Section 88.1 (Purpose). Appendix A (required notice to employees) to 45 C.F.R., 83 Fed.
Reg. at 3931 {declaring broad nght to accommeodation for any religious or moral behief); 83 Fed. Reg. at
JRR1, 3887-89, 3903 (addressing “problem™ of workers being required to meet patient needs despite their
personal beliefs).

A2 USCA §300a-7(d). See cases cited supra note 20,
FA2USCA 518116,

T Rumble v. Fairview Health Services, 2015 WL 1197415 (D. Minn, March 16, 2015) {Affordable Care
Act. Section 1357). See alve Whitaker v. Kenovha Unified School Disteict No. | Board of Education, 858
F.3d 1034 ¢7ih Cir. 200 7) (analogous protection against sex discrimination in Title IX protects
transgender students), EEOC v RG v R Harris Funeral Homes, ne.,  F3d 2018 WL 1177669
(6th Cir. March 7. 2018) (analogous protection against sex diserimination in Title VII protects
transgender workers).

B OF Zavda v, Altimee Express, Ine.. 883 F 3d 100 (2d Cir. 2018) (sexual orientation discrimination 1s
sex dhserimination under Title VI, Hively v. ey Tech Comm 'ty College, 833 F3d 339 (Tth Cir, 2017)
(same).
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to undermine patient protections against discrimination, the agency lacks the autherity to reduce
the protections provided to patients by separate statutes.

The ACA also includes patient protections (o ensure access to essential health services,
including reproductive health services. Yet, the Proposed Rule’s aggressive approach to
advancing conscience rights offers nothing to explain how those refusal rights are to coexist with
patients’ rights under the ACA. As to these conflicts, Lambda Legal joins the comments
submitted by the National Health Law Program.

Moreover, the Proposed Rule also is inconsistent with several core constitutional
guarantees: (1) each of us is entitled to equal protection under law; (2) the Establishment Clause
forbids our government from elevating the religious wishes of some above the needs of others to
be protected from harm, including the harms of discrimination; and (3) congressional spending
powers have limits. On the latter point, the Proposed Rule references the spending powers of
Congress as grounds for the new enforcement powers created for HHS to condition federal
funding upon health care providers™ acquiescence in religious refusal demands of their workers.
However, as well-established by South Dakota v. Dode™ and its progeny, Congress's spending
powers are limited. Any exertion of power must be in pursuit of the general welfare, must not
infringe upon states’ abilities “to exercise their choice knowingly, cognizant of the consequences
of their participation”; must be related “*to the federal interest in particular national projects or
programs;” and must be otherwise constitutionally permissible "'

Multiple Equal Protection and Establishment Clause concerns implicate the final prong of
the South Dakota v. Dole test for unconstitutional conditions on federal funds. But the first prong
deserves immediate focus because it obviously does not serve the general welfare to use severe
de-funding threats to intimidate medical facilities into deviating from medical practice standards
in favor of religious interests in secular settings, to the detriment of individual and public health.

In addition, with its explicit intention to enforce federal “conscience” rights despite
contrary state and local protections for patients, the Proposed Rule further implicates federalism
concerns, It states: “Congress has exercised the broad authority afforded to it under the Spending
Clause to attach conditions on Federal funds for respect of conscience, and such conscience
conditions supersede conflicting provisions of State law[.]™* It then asserts that it “does not
impose substantial direct effects on States,” “does not alter or have any substantial direct effects
on the relationship between the Federal government and the States,” and “does not implicate”
federalism concerns under Executive Order 13132.* Yet, by inviting health professionals and

* Proposed Rule_ 83 Fed. Reg. at 3889
483 US. 203 (1987).

U Id. at 207-08,

 Proposed Rule. 83 Fed. Reg. at 3889,
 Id at 391819
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other workers (o turn away patients and refuse job duties in such a sweeping way, the Proposed
Rule directly conflicts with state and local nondiscrimination laws and other patient protections.
Its assertions to the contrary are patently inaccurate.

I, The Proposed Rule Invites Workers To Refuse Care And Does Not
Acknowledge The Legal Rights And Duties, And Ethical Obligations, Of
Health Care Providers.

The Proposed Rule aims improperly to empower workers to object to job duties without
addressing the impacts on employers and coworkers left somehow to try to ensure that patient
needs are met by others, with whatever increased costs, workload, and other burdens it may
entail. The proposed approach fails to acknowledge that the federal employment
nondiscrimination law, Title VI of the Civil Rights Act of 1964, limits the extent to which
emplovers are to be burdened by employee demands for religious accommodation ™ Undue
burdens on employers could include objections by coworkers to unfair additional job duties or to
coworker proselytizing. Likewise, it certainly would impose unjustifiable burdens to require
emplovers to hire duplicate staff simply to ensure patient needs are met by employees willing to
perform basic job functions, Indeed, courts have confirmed that when denial of a requested
accommodation is “reasonably necessary to the normal operation of the particular business or
enterprise,”” employers. including health care employers,™ need only show that they “offered a
reasonable accommodation or that a reasonable accommodation would be an undue burden. ™’

Such limitations on employee religious rights are essential to ensure that health care
employers can hire those who will perform the essential functions of their jobs, and will comply
with all statutory obligations including prohibitions against discrimination, Il instead, employees
who claim “conscience” objections to providing the health care services to LGBT people or
people living with HIV are empowered by the Proposed Rule to threaten their employees with
loss of federal funding if they do not allow such discrimination, emplovers will face logistical

AT USC A § 2000e ef seg. See, ez, See, e.g., Brufiv. North Miss, Health Servs., Inc., 244 F 3d 495,
497-98 (5th Cir. 2001) (Title VII duty to accommodate emplovees™ religious concems did not require
emplover to accommodate emplovee’s requests to be excused from counseling patients about non-marital
relationships, which meant “she would not perform some aspects of the position itself™); Berrv v. Dep 't of
Social Servs., 447 F.3d 642 (9th Cir. 2006) (emplover entitled to prohibit employee from discussing
religion with chents).

B4 US.CA, § 2000e-2(e).

i See, e.g, Grant v. Fairview Hosp. & Healtheare Servs., No, Civ, 12-4232INEIGL, 2004 WL 326694
(D. Minn. Feb. 18, 2004) (hospital wasn't required to accommodate emplovee’s request to be able to
proselvtize or provide pastoral counseling to patients to try to persuade them not to have abortions),
Rehinson v, Children’s Hosp. Boston, Civil Action No, 14-10263-DJC, 2016 WL 1337255 (D, Mass,

Apr. 5. 2016) {granting hospital emplovee’s request to forgo flu shot would have been an undue hardship
for hospital).

7 See, e.g., Somchez-Rodriguez v. AT & T Mobility P. R, Inc., 673 F.3d 1, 8 (1st Cir. 2012),
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nightmares and the employees without such beliefs will be unfairly subjected to increased
workloads.

This seems like an inevitable repercussion particularly in light of the Proposed Rule’s
explanation in its definition of prohibited “discrimination”™ that “religious individuals or
institutions [must] be allowed a level playing field, and that their beliefs not be held to disqualify
them from participation in a program or benefit."** This definition lacks any qualifying language
confirming that employers may condition employment on willingness to perform essential parts
of' a job. The likely effects would include increased burnout among those staff who have
additiomal work delegated to them when religious exemptions are claimed. The Proposed Rule
also would drain institutional resources as employers must respond (with management time and
legal fees) to complaints filed by overburdened workers and by those who file implausible
“conscience” objections upon receiving negative work evaluations. The waste of essential health
care resources in service of improper denials of medical care cannot be justified.

Maoreover, the Proposed Rule similarly ignores that health professionals are bound by
ethical standards to do no harm and to put patient needs first. Concerning the application of this
point to ensuring patients” reproductive health needs are not improperly subordinated to others’
religious concerns, Lambda Legal endorses the comments submitted by the National Health Law
Program. Concerning patients” needs to be treated equally regardless of gender identity, sexual
orientation, and other irrelevant personal characteristics, the Joint Commission’s accreditation
standards and the ethical rules of the American Medical Association and other leading medical
associations all impose a duty of nondiscrimination. For example, AMA Ethical Rule E-2.12
prohibits discrimination against patients and Ethical Rule E-10.05 provides that health
professionals’ rights of conscience must not be exercised in a discriminatory manner. ™ But that
is precisely what results when, for example, a medically necessarily hysterectomy is denied to a
patient because it is needed as treatment for gender dysphoria, and is provided to other patients
as treatment for fibroids, endometriosis, or cancer.

The Tennessee Counseling Association has expressed the bottom line cogently. Like
many medical associations across the country, the TCA has codified the “do no harm™ mandate
and issued a formal statement opposing legislation proposing to allow denials of medical care
through religious exemptions in that state: “When we choose health care as a profession, we

* Proposed Rule, %3 Fed. Reg, at 3892

* AMA ecthical rule E-9.12, “Patient-Physician Relationship: Respect for Law and Human Rights,” E-
10.05, “Potential Pabients.”

" See discussion of Proposed Rule reference to Minton v. Dignity Health, No. 17-5338259 (Calif. Super.
Ct. Apr. 19, 20017), at page 3, footnote 22, See afso Confort v, St Joseph s Healtheare Svs. (DN filed
Jan. 5, 2017), case documents at hitps:/www lambdalegal orgfin-court/cases/nj-conforti-v-st-josephs;
Amy Littlefield. Carholic Hospiial Denies Transgender Man o Hysterectomy on Religious Grounds,
Rewire News, Aug. 31, 20106, hitps:/rewire news/article/2016/08/3 1 /catholic-hospital -denmies-transgender-
man-hysterectomy-on-religious-grounds/,
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choose to treat all people who need help, not just the ones who have goals and values that mirror

our own. "

IV.  The Proposed Rule's Enforcement Mechanisms Are Draconian And Would
Skew Health Systems In Favor Of Religious Refusals And Against Patient
Care.

The Proposed Rule’s enforcement mechanisms include aggressive investigation, require
medical facilities to subject themselves to an extensive scheme of regulatory surveillance by
HHS, and allocate authority to OCR “to handle complaints, perform compliance reviews,
investigate, and seek appropriate action. ™ The Proposed Rule even “make[s] explicit the
Department’s authority to investigate and handle violations and conduct compliance reviews
whether or not a formal complaint has been filed ™ In addition to conditioning federal funding
on prospective pledges to comply with broad, vague requirements, penalties can include not just
the loss of future federal funding but even the potential of funding “claw backs, ™ all with
limited if any due process protections.

For many major medical providers, the threat of loss of federal funding is a threat to the
facilities” very existence. It is nearly unfathomable that the government intends to force medical
facilities either to forego their ethical obligations not to harm their patients or to close their
doors, But, that easily could be the effect of the Proposed Rule in many instances, More often,
the likely result would be simply to skew health systems dangerously in favor of religious
refusals and against patient care. Doing so would both invite discrimination and aggravate
existing health disparities and barriers to health care faced by LGBT people and others, contrary
to the mission of HHS and, in particular, its Office for Civil Rights,

V. The Proposed Rule Inevitably Would Invite Discrimination And Worsen
Health Disparities Affecting LGBT People And Others.

Discrimination and related health disparities already are widespread problems for LGBT
people and people living with HIV.** In 2010, Lambda Legal conducted the first-ever national

A See Emma Green, When Doctors Refuse ro Trear LGBT Patients, The Atlantic, April 19, 2016,
https:/fwww theatlantic.com/health/archive/ 201 6/04/medical-religious-exemptions-doctors-therapists-
mississippi-tennessee/478T97/ citing Tenn. Counseling Assoc., 1CA Opposes HEB [ 840 (201 6),
hittp:/fwww tncounse lors. orgfwp-content/uploads/ 201 6/03/ TCA-Opposes-HB- 1 840-3 9 16, pdf.

© Proposed Rule_ 83 Fed. Reg. at 3808,
9 Id. (emphasis added).
el

* See, eg. Inst. of Med., The Health of Leshian, Gay, Bisexual, and Transgender People: Building a
Fowndation for Better Understanding (2011) (“TOM Report™) (undertaken at the request of the National
Institutes of Health, and providing an overview of the public health research concerming health dispanties
for LGBT people and the adverse health consequences of anti-LGBT attitudes),
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survey Lo examine the refusals of care and other barriers to health care confronting LGBT people
and people living with HIV, When Health Care Isn't Caring: Survey on Discrimination Agaimst
LGBT People and People Living with HIV ** Of the nearly 5,000 respondents. more than half
reported that they had experienced at least one of the following types of discrimination in care:

»  Health care providers refusing to touch them or using excessive precautions;
s [Health care providers using harsh or abusive language;

o Health care providers being physically rough or abusive;

s Health care providers blaming them for their health status.*’

Almost 56 percent of lesbian, gay, or bisexual (LGEB) respondents had at least one of
these experiences; 70 percent of transgender and gender-nonconforming respondents had one or
more of these experiences; and almost 63 percent of respondents living with HIV experienced
one or more of these types of discrimination in health care.*® Almost 8 percent of LGB
respondents reported having been denied needed care because of their sexual orientation,* and
19 percent of respondents living with HIV reported being denied care because of their HIV
status ™ The picture was even more disturbing for transgender and gender-nonconforming
respondents, who reported the highest rates of being refused care (nearly 27 percent), being
subjmec% ]tu harsh language (nearly 21 percent), and even being abused physically (nearly 8
percent).”

Respondents of color and low-income respondents reported much higher rates of hostile
treatment and denials of care. Nearly half of low-income respondents living with HIV reported
that medical personnel refused to touch them, while the overall rate among those with HIV was

https:/fwww ncbi nlm nih gov/books/NBE 64806; Sandy E. James et al., Nat'l Ctr. For Transgender
Equality, The Report of the 2005 ULS. Transgender Survey 93-129 (2016). hitps://transequality. org/sites!
default/files/docsfusts/USTS-Full-Report-Dec 1 7 pdf; Lambda Legal, Health Care; Shabab Ahmed Mirza
& Caitlin Roomey, Ctr, For Am. Progress, Discrimination Prevens LGBTO People from Accessing
Health Care (Jan. 18, 2018), https://www amercanprogress. onz/issues/lgbt/mews/ 20 18/01/TR/4451 30/
discrnimination-prevents-lgbtg-people-accessing-health-care.

% Lambda Legal, When Health Care Isn't Caring: Lambda Legal s Survey on Discrimination Against
LGRT People and People Living with HIV (2010) (“Lambda Legal, Health Care™),
http:/'www lambdalegal org/publications/when-health-care-isnt-caring

id. at 5, 9-10.
48 fd

“Id.at 5, 10,
= id.

id. at 10-11.
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nearly 36 percent.”* And while transgender respondents as a whole reported a care-refusal rate of
almost 27 percent, low-income transgender respondents reported a rate of nearly 33 percent.™
People of color living with HIV and LGB people of color were at least twice as likely as whites
to report experiencing physically rough or abusive treatment by medical professionals ™

Also detailed in the report are particular types of discrimination in health care based on
gender identity, sex discrimination against LGB people, and discrimination against people living
with HIV. Such discrimination can take many forms, from verbal abuse and humiliation to
refusals of care;* to refusal to recognize same-sex family relationships in health care settings to
the point of keeping LGBT people from going to the bedsides of their dying partners;* to lack of
understanding and respect for LGBT people.®” The resulting harms are manifold, from
transgender patients denied care postponing, delaying, or being afraid to seek medical treatment,
sometimes with severe health consequences, or resorting out of desperation to harmful self-
treatment;** to the mental and physical harms of stigma;™ to other immediate physical harms
from being denied medical care

As described, the discriminatory treatment of LGBT people too often occurs in the name
of religion. When it does, that religious reinforcement of anti-LGBT bias often increases the
mental health impacts of discrimination "

Since the 2010 Lambda Legal survey, other studies have similarly documented the
disparities faced by LGBT people seeking health care. For example, The Report of the 2015 [.5.
Transgender Survey, a survey of nearly 28,000 transgender adults nationwide, found that 33
percent “of respondents who had seen a health care provider in the past vear reported having at
least one negative experience related to being transgender, such as verbal harassment, refusal of
treatment, or having to teach the health care provider about transgender people to receive

Tl at 11,

M

“1d at2,

I at 5-6.

I at 15-16,
Yid. at12-13,
Wi a6, % 12-13.
Bl a2,

“lan H, Mever et al., The Role of Help-Seeking in Preventing Suicide Attempts among Lesbians, Gay
Men, and Bisexuals, Suicide & Life Threatening Behavior, 8 (2014),

hittp:Swww columbia edu~im | 3/papers/meyer-2014-suicide-and-life. pdf (7| A|lthough religion and
spintuality can be helptul to LGB people. negative attitudes toward homosexuality i religious settings
can lead to adverse health effects™) (intemal citations omitted).
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appropriate care” and that “23% of respondents did not see a doctor when they needed to because
of fear of being mistreated as a transgender person[.]""'

The Center for American Progress in 2017 conducted another nationally representative
survey with similar results about LGBT health disparities, including findings that:

Among lesbian, gay, bisexual, and queer (LGBQ) respondents who had visited a
doctor or health care provider in the vear before the survey:

8 percent said that a doctor or other health care provider refused to
see them because of their actual or perceived sexual orientation.

6 percent said that a dector or other health care provider refused to
give them health care related to their actual or perceived sexual
orientation.

7 percent said that a doctor or other health care provider refused to
recognize their family, including a child or a same-sex spouse or
partner

9 percent said that a doctor or other health care provider used harsh
or abusive language when treating them,

7 percent said that they experienced unwanted physical contact from
a doctor or other health care provider (such as fondling, sexual
assault, or rape).™

Among transgender people who had visited a doctor or health care providers’ office
in the past year,

29 percent said a doctor ar other health care provider refused to see
them because of their actual or perceived gender identity,

12 percent said a doctor or other health care provider refused to give
them health care related to gender transition,

23 percent said a doctor or other health care provider intentionally
misgendered them or used the wrong name,

o James etal. supran. 45, at 93,

52 Mirza & Rooney, supra n. 45,
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21 percent said a doctor or other health care provider used harsh or
abusive language when treating them.

29 percent said that they experienced unwanted physical contact
from a doctor or other health care provider (such as fondling, sexual
assault, or rape)."

Independently of our own and others™ research studies, Lambda Legal has become
distressingly aware of the nature and scope of the discrimination problem from our legal work
and requests for assistance received by our Legal Help Desks. We have repeatedly submitted
information about the pattern of religion-based refusals of medical care to LGBT people in
response to HHS requests. For example, in our 2013 response to the Request For Information for
Section 1557 of the ACA, we documented numerous cases in which health professionals had
denied medical care or otherwise discriminated against LGBT people and/or people living with
HIV, based on the professionals’ personal religious views, including:

= Guadalupe “Lupita” Benitez was referred for infertility care to North Coast
Women's Care Medical Group, a for-profit clinic that had an exclusive contract
with Benitez's insurance plan. After eleven months of preparatory treatments,
including medication and unwarranted surgery, Lupita’s doctors finally admitted
they would not perform donor insemination for her because she is a lesbian. The
doctors claimed a right not to comply with California’s public accommodations
law due to their fundamentalist Christian views against treating lesbian patients as
they treat others. In a unanimous decision, the California Supreme Court held that
religious liberty protections do not authorize doctors to violate the civil rights of
lesbian patients. North Coast Women's Care Med, Grp., Inc. v, San Diego
Caty. Superior Court (Benitez), 189 P.3d 959 (Cal. 2008)

« Counseling student’s objections to providing relationship counseling to same-
sex couples. Keeton v. Anderson-Wiley, 664 F 3d 865 (11th Cir. 2011) (finding
student unlikely to prevail on free speech and religious liberty claims challenging
her expulsion from counseling program due to her religiously based refusal to
counsel same-sex couples, contrary to professional standards requiring
nonjudgmental, nondiscriminatory treatment of all patients)

* Physician’s objection to working with an LGB person. Hymam v. City of
Lowisville, 132 F. Supp. 2d 528, 539-540 (W.D. Ky, 2001) (physician’s religious
beliefs did not exempt him from law prohibiting employment discrimination
based on sexual orientation or gender identity), vacated on other grounds by 53
Fed. Appx. 740 (6th Cir. 2002).

a3 I;d
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* Proselytizing to patients concerning religious condemnation of homosexuality.
Knight v. Conmecticit Dep 't of Pub. Health, 275 F 3d 156 (2d Cir. 2001) (rejecting
free exercise wrongful termination claim of visiting nurse fired for antigay
proselytizing to home-bound AIDS patient)

= Refusal to process lab specimens from persons with HIV. Stepp v. Review Bl of
Indicna Emp. See. Div., 521 N.E.2d 350, 352 (Ind. 1988) (rejecting religious
discrimination claim of lab technician fired for refusing to do tests on specimens
labeled with HIV warning because he believed “AlDS is God’s plague on man
and performing the tests would go against God’s will”).*!

In addition, tesiimonies received in Lambda Legal’s health survey describe similar
encounters with health professionals who felt free to express their religiously grounded bias
toward LGBT patients

= Kara in Philadelphia, PA: “Since coming out, | have avoided seeing my primary
physician because when she asked me my sexual history, | responded that [ slept
with women and that 1 was a lesbian. Her response was, 'Do you know that's
against the Bible, against God? ™

* Joe in Minneapolis, MN: “1 was 36 years old at the time of this story, an out gay
man, and was depressed after the breakup of an eight-year relationship. The
doctor | went to see told me that it was not medicine | needed but to leave my
“dirty lifestyle.” He recalled having put other patients in touch with ministers who
could help gay men repent and heal from sin, and he even suggested that 1 simply
needed to “date the right woman’ to get over my depression. The doctor even
went so far as to suggest that his daughter might be a good fit for me.”"

Lambda Legal documented additional recent examples of health care demals or
discriminatory treatment in its amicus brief to the Supreme Court in Masierpiece Cakeshop v.
Colorado Civil Rights Commission,”” including the following two Lambda Legal cases:

e Lambda Legal client Naya Taylor, a transgender woman in Mattoon, llinois, who
sought hormone replacement therapy (HRT), a treatment for gender dysphoria, from the
health clinic where she had received care for more than a decade. When her primary
care physician refused her this standard treatment, clinic staft told her that, because of

“ Lambda Legal Nondiserimination Comments (eitations partially omitted).
5 id
% Id.

7 See Brief of Amiei Curiae Lambda Legal et al . Masterpiece Cakeshop Lid v. Colorade Civil Rights
Comm i, No. 16-111, at 11-14, 17-1%, 26, 30 (filed Oct. 30, 2017}, hitps:/www lambdalegal org/in-
court/cases/masterpiece-cakes-v-co-civil-nights-commission
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the religious beliefs of the clinic’s doctors, they do not have to treat “people like you. ™"

» Lambda Legal client Jionni Conforti, who was refused a medically necessary
hysterectomy despite his treating physician’s desire to perform the surgery, The
hospital where the surgeon had admitting privileges was religiously affiliated and
withholds permission for all gender transition-related care ®

These examples are just a tip of the iceberg, a few of many incidents across the country in
which religion has been used to justify denial of health care or other discrimination against
LGBT people and people living with HIV. Although courts consistently have rejected such
reliance on religion to excuse discrimination, examples of religion-based discrimination in health
care continue to occur with regularity.” This mistreatment contributes to persistent health
disparities, including elevated rates of stress-related conditions.”

Given this landscape, Lambda Legal is deeply concerned that this Proposed Rule,
designed to protect and even encourage religious refusals of health care, inevitably will facilitate
further discrimination by health professionals in contexts involving sexual orientation, gender
identity, or HIV status. As a result, the health of patients across the country, as well as others,
would be at risk, and “conscience” claims could too easily become a way for providers to turn
away LGBT patients. The past examples of religiously-based discrimination indicate there is
significant likelihood that too-many individual and institutional care providers will demand
exemptions from rules and standards designed to ensure that patients receive proper treatment
regarding the following needs:

* Treatment of patients who need counseling, hormone replacement therapy, gender
confirmation surgeries, or other treatments for gender dysphoria.

o For patients with a same-sex spouse or who are in a same-sex relationship, bereavement
counseling after the loss of a same-sex partner or other mental health care that requires

“In April 2014, Lambda Legal filed a claim of sex discrimination on Ms, Taylor's behalf under Section
1357 of the ACA: however, Ms. Taylor subsequently passed away and her case was voluntarily
dismissed. See Complaint. Fawlor v. Lystifa. 2: 14-cv-02072-CSB-DGB (C.D. lll., Apr. 15, 2014),
avarilable ar https:/fwww lambdalegal org/in-court/legal-docs/tavior il 20140416 complaint,

% See Conforti v, St Joseph's Healtheare Svs. (DN filed Jan_ 5, 2017) case documents at
https:/fwww lambdalegal org/in-court/cases/nj-conforti-v-st-joscphs. See alve Amy Littlefield, Catholic
Hospital Denies Transgender Man a Hysterectomy on Religions Grounds. Rewire News, Aug. 31, 2016,
https:/frewire news/article/2006/08/3 1/catholic-hospital-denies-transgender-man-hyste rectomy-on-
religious-grounds/

™ See Lambda Legal 13537 Comments: Brief of Amici Curiae Lambda Legal et al , Zubik v. Burwell, 136
5. Ct. 1557 (2018).

T See Mark Hatzenbuehler. Structural Stigma: Research Evidence and Implications for Psyehological
Sctence, 71 AM. PSYCHOLOGIST. 742, 742-51 (2016), http://dx_doi.org/ 10,103 7/ ampO000068; 1OM
Report, supra n. 45,
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respectful acknowledgment of a person’s sexual orientation or gender identity.

» Care for patients living with HIV, including the option of pre-exposure prophylaxis
(PrEP), a highly effective medication that dramatically reduces the risk of HIV infection
among those who are otherwise at high risk, including people who are in a sexual
relationship with a partner who is living with HIV.

* Treatment of patients who are unmarried or in a same-sex relationship and require
infertility treatment or other medical services related to pregnancy, childbirth or
pediatric needs.

In addition, the Proposed Rule threatens (o undermine the community’s trust in health
care providers. Although there may be health care facilities that remain safer places for patients
who face increased risk of discrimination in health care facilities, those facilities that are more
welcoming of LGBT patients and patients seeking HIV care and willing to provide them with
full health care access will become overburdened and increasingly unable to meel the needs of
all who come through their doors.

If the number of health care facilities that LGBT people can feel comfortable going to,
knowing they won’t be turned away is reduced as the inevitable result of this Proposed Rule,
access to health care will become harder, and nearly impossible for some, who, for example, are
low income’ or who live in remote areas and cannot travel long distances for medical care.
Patients seeking more specialized care such as infertility treatments or HIV treatment or
prevention are already often hours away from the closest facility. The Proposed Rule threatens to
build even greater barriers between those who are most vulnerable and the health care they need.

For the Proposed Rule to transtform the role of HHS from an agency focused on ensuring
nondiscriminatory provision of health care to one that facilitates refusals of care is a disturbing
about-face contrary to the Department’s mission and authorizing statutes. Its failure to explain
how the enhanced powers of health care providers to refuse patient care in the name of
“conscience” should be reconciled with the protections for patients under the ACA and other
statutes, and for employers under Title V11, make clear that this proposal is legally untenable as
well as unjustifiably dangerous as a matter of federal health policy.

¥1.  The Proposed Rule Is The Result Of A Rushed, Truncated Process Contrary
To The Department’s Mission And Inconsistent With Procedural
Reguirements.

Considering the well-recognized health disparities and difficulty obtaining
nondiscriminatory care that already confront the LGBT community, the Proposed Rule’s
apparent goal of inviting more discrimination and care denials to LGBT people and is peculiar

™ Contrary to some misperceptions, LGBT people and people living with HIV are disproportionatels
economically disadvantaged. See, ez MLV, Lee Badgett et al.. New Patterns of Poverty tn the Leshian,
Cray, and Bisexual Community, WILLIAMS INST. (June 2013), https:/‘wilhamsimnstitute law uela.edw/
research/census-lght-demographics-studies/lgbt-povertv-update-june-20113.
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and alarming. Indeed, the lack of concern for the Proposed Rule’s inevitable impacts is
especially shocking because this Department itself has conducted studies revealing disparities in
LGBT health outcomes. As reported in the 2014 National Health Statistics Reports:

[R]ecent studies have examined the health and health care of lesbian, gay,
and bisexual (LGB) populations and have found clear disparities among
sexual minority groups (i.e., gay or leshian and bisexual) and between
sexual minorities and straight populations. These disparities appear to be
broad-ranging, with differences identified for various health conditions
(e, asthma, diabetes, cardiovascular disease. or disability) .. health
behaviors such as smoking and heavy drinking ... and health care access
and service utilization _... Across most of these outcomes, sexual minorities
tend to fare worse than their nonminority counterparts.”™

Thus, in addition to the legal and ethical conflicts it would generate, the Proposed Rule
also would undermine HHSs national and local efforts to reduce LGBT health disparities. For
example, this Department’s “Healthy People 2020 initiative” and the Institute of Medicine have
called for steps to be taken to address LGBT health disparities™™; medical associations including
the American Medical Association, the Association of American Medical Colleges, the
American College of Physicians, the American Psychiatric Association, and others are
committed to improving medical care for LGBT people through education and cultural
competency training, and legislation is increasingly being considered and passed to improve
LGBT health access and reduce health disparities.” The Proposed Rule endangers the important
progress made on this front.

With this Department’s past focus on addressing LGBT health disparities, it would be a
bizarre and disturbing reversal of course for HHS now to become an active participant in the
very denials of health care and discriminatory treatment that cause these disparities. Years of
careful study and deliberation went into framing the protections against discrimination
implemented pursuant to Section 1557 of the ACA, including the explicit protections against
gender identity discimination and other forms of sex discimination and the accompanying

" Brian W, Ward ct al., Sexual Orientarion and Health Among U8, Adulis: Nationa! Health Interview
Suevey, 2003, Nat'l Health Statistics Report No, 77, 1, (Julv 13, 2014),
https:/fwww cde govinchs/data/nhsrinhsrd77 pdf.

™ Dep’t of Health & Human Servs., Healthy People 2020: LGBT Health Topic Area (2015),

htip:fwww healthypeople gov/ 2020 iopics-objectives/topic/lesbian-gay-bisexual-and-transgender-health:
IOM Report.

¥ See Timothy Wang et al.. The Fenway Inst., The Current Wave of Anii-LGBT Legislavion: Historie
Conext and Implications for LGB Health at 6, 8-9 (June 2016), hitp:/fenwavhealth org/fwp-
content/uploads/The-Fenway-Institute-Religions-Exemption-Brief-June-2016 pdf,

HHS Conscience Rule-000161493
A 2088



Case 1:19-cv-04676-PAE Document 180-51 Filed 09/05/19 Page 20 of 21

il
Lambd LS. Dep't of Health & Human Services
ambda Lambda Legal Comments re Proposed Rule,
Legal Protecting Statutory Conscience Rights in Health Care
RIN 0945-ZA03
March 27, 2018 — Page 19

value statement that “HHS supports prohibiting sexual orientation discrimination as a matter of
+ =T
policy[.]

In addition, the Proposed Rule has been issued without adequate time spent considering
the thousands of comments submitted on related proposals. It lacks acknowledgment of
countervailing interests of patients and many health provider institutions, let alone any
explanation of how those interests are to be reconciled with the proposed aggressive
enforcement of inconsistent religious interests. All in all, the Department’s process has been
arbitrary, capricious, and dangerous. ”” Consequently, along with its numerous other legal
infirmities, it also violates the Administrative Procedure Act.™

VII. Conclusion

The Proposed Rule would have a chilling effect on the full and unbiased provision of
health care, including to members of the LGBT community and everyone living with HIV, in a
manner that conflicts with ethical, legal, and constitutional standards. While freedom of religion
is a fundamental right protected by our Constitution and federal laws, it does not give anyone the
right to use religious or moral beliefs as grounds for violating the rights of others. Instead, the
Constitution commands that any religious or moral accommaodation must be “measured so that it
does not override other significant interests” or “impose unjustified burdens on other[s].”™
Indeed, when the Supreme Court addressed the related question in Burwell v. Hobby Lobby
Stares, Inc., it explained that a religious accommodation should be provided in that case because
the impact on third parties would be “precisely zero.™

Here, the Proposed Rule conflicts with statutory rights of health care providers to operate
with reasonable efficiency and cost, and within their ethical obligations to care for patients
according to professional standards. Most importantly, it also conflicts with legal and ethical
protections for patients, potentially putting their health and even lives at risk. It is ill conceived
and has no place in federal health policy.

® Press Release. U S, Dep't of Health & Human Servs.. HHS Finalizes Rule to Improve Health Equity
Under the Affordable Care Act (May 13, 20016}, hitps:f'wavback archive-

it.org/3926/201 70127191 750/https:/www hhs gov/about/mews 201 6/05/1 3/hhs-finalizes-rule-to-improve-
health-cquity-under-affordable-carc-act himl.

TAUSCA §706(2)a).
5 US.CA. §500et seq
¥ Cuprer v, Wilkinson, 344 US. 700, 722, 726 (2003),

134 8. Cr. 2751, 2760 (2014). Indeed, every member of the Court, whether in the majonity or in dissent,
reaffirmed that the burdens on third parties must be considered. See fd at 2781 n. 37. o at 278687
(Kennedy, )., concurning); sef, at 2790, 2790 n. 8 {Ginsburg, ., jomed by Brever, Kagan, and Sotomayor,
11.. dissenting).
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For the foregoing reasons, we emphatically recommend that the Depariment sei aside this
Proposed Rule.

Most respectfully,

LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC,

Jennifer C. Pizer, Senior Counsel and Sasha Buchert, Staff Attorney
Director of Law and Policy sbuchert@lambdalegal org
Jpizer@lambdalegal org 1875 1 Street, NW, 5th Floor

Washington, DC 20006
Nancy C. Marcus, Senior Law and Policy Attorney
nmarcus(@lambdalegal org
4221 Wilshire Blvd,, Suite 280
Los Angeles, CA 90010
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May 2011: National poll shows majority support healthcare

conscience rights, conscience law

Highlights of the polling company, inc. Phone Survey of the American Public

On May 3, 2011, the Christian Medical Association and the Freedom2Care coalition released the results of a nationwide, scientific
poll conducted April 29-May 1, 2011 by the polling company™, inc./ WomanTrend. Survey of 1000 American Adults, Field Dates:
April 29-May 1, 2011, Margin of Error=+3.1.

1. 77% of American adults surveyed said it is either “very” or “somewhat” important to them that '"that
healthcare professionals in the U.S. are not forced to participate in procedures or practices to which they

have moral objections." 16% said it is not important.

ALL PRO- PRO-
CHOICE LIFE
(n=465) (n=461)
77% | Total important (net) 68% 85%
52% | Very important 42% 64%
25% | Somewhat important 26% 21%
16% | Total not important (net) 24% 8%
8% | Not too important 11% 5%
8% | Not at all important 13% 3%
8% | Do not know/depends 8% 6%
1% | Refused *

2. 50% of American adults surveyed "strongly" or "somewhat" support "a law under which federal agencies
and other government bodies that receive federal funds could not discriminate against hospitals and health
care professionals who decline to participate in abortions." 35% opposed.

ALL PRO- PRO-
CHOICE LIFE

(n=465) (n=461)

50% | Total support (net) 45% 58%
29% | Strongly support 20% 40%
21% | Somewhat support 25% 18%
35% | Total oppose (net) 43% 32%
14% | Somewhat oppose 20% 10%
21% | Strongly oppose 23% 22%
7% | It depends/need more info. 7% 5%
7% | Do not know 6% 5%
1% | Refused 1% 1%

Freedom2Care www.Freedom2Care.org and The Christian Medical Association www.cmda.org
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April, 2009: Two National Polls' Reveal Broad Support for
Conscience Rights in Health Care

Highlights of the polling company, inc. Phone Survey of the American Public
39% Democrat * 33% Republican ¢ 22% Independent

1. 88% of American adults surveyed said it is either “very” or “somewhat” important to them that they
share a similar set of morals as their doctors, nurses, and other healthcare providers.

2. 87% of American adults surveyed believed it is important to “make sure that healthcare professionals
in America are not forced to participate in procedures and practices to which they have moral
objections.”

3. Support for the conscience protection regulation (rule finalized Dec. 2008):
*  63% support conscience protection regulation
*  28% oppose conscience protection regulation

4. Support for Obama administration proposal to eliminate the new conscience protection regulation:
*  30% support Obama administration proposal
*  62% oppose Obama administration proposal

5. Likelihood of voting for current Member of Congress who supported eliminating the conscience rule:
*  25% more likely to vote for Member who supported eliminating rule
*  54% less likely to vote for Member who supported eliminating rule

6. "In 2004 the Hyde-Weldon Amendment was passed. It ruled that taxpayer funds must not be used by
governments and government-funded programs to discriminate against hospitals, health insurance
plans, and healthcare professionals who decline to participate in abortions. Do you support or oppose
this law?"

*  58% support Hyde-Weldon Amendment
* 31% oppose Hyde-Weldon Amendment

Highlights of Online Survey of Faith-Based Professionals
2,865 faith-based healthcare professionals

Over nine of ten (91%) faith-based physicians agreed, "I would rather stop practicing medicine
altogether than be forced to violate my conscience."

32% of faith-based healthcare professionals report having "been pressured to refer a patient for a
procedure to which [they] had moral, ethical, or religious objections."

39% of faith-based healthcare professionals have “experienced pressure from or discrimination by
faculty or administrators based on [their] moral, ethical, or religious beliefs”

20% of faith-based medical students say they are "not pursuing a career in Obstetrics or Gynecology
because of perceived discrimination and coercion in that field.

"

T Results of both 2009 surveys released April 8. On behalf of the Christian Medical Association, the polling companyTM, inc./
WomanTrend conducted a nationwide survey of 800 American adults. Field Dates: March 23 -25, 2009. The overall margin of error
for the survey is + 3.5% at a 95% confidence interval. The polling companyTM, inc./ WomanTrend also conducted an online survey
of members of faith-based organizations, fielded March 31, 2009 to April 3, 2009. It was completed by 2,298 members of the
Christian Medical Association, 400 members of the Catholic Medical Association, 69 members of the Fellowship of Christian
Physicians Assistants, 206 members of the Christian Pharmacists Fellowship International, and 8 members of Nurses Christian
Fellowship. http://www.freedom2care.org/learn/page/surveys

Freedom2Care www.Freedom2Care.org and The Christian Medical Association www.cmda.org
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April 2009 Phone Survey of the American Public

Americans of all characteristics and politics seek shared values with healthcare professionals.

Fully 88% of American adults surveyed said it is either “very” or “somewhat” important to them that they enjoy
a similar set of morals as their doctors, nurses, and other healthcare providers. Intensity was strong, as 63%
described this as “very” important while at the other end of the spectrum, just 6% said it is “not at all
important,” a ratio of more than 10-to-1.

Voters will punish politicians who fail to defend healthcare providers’ conscience rights.

Finally, when asked how they would view their Member of Congress if he or she voted against conscience
protection rights, 54% indicated they would be less likely to back their United States Representative. In fact,
36% said they would be much less likely, a figure three times greater than the 11 % who said they would be
much more likely. Furthermore, 43% of respondents who said they voted for President Obama indicated that
they would be less inclined to back a Member of Congress if he or she opposed conscience protection rights.

Healthcare providers’ conscience protections are viewed as an inalienable right.

A sizable 87% of American adults surveyed believed it is important to “make sure that healthcare professionals
in America are not forced to participate in procedures and practices to which they have moral objections.” 65%
of respondents considered it very essential. Also joining with these majorities were 95% of respondents who
self-identified as “pro-life,” 78% who considered themselves “pro-choice,” 94% who voted for Senator McCain
in November 2008 and 80% who cast a ballot for (now) President Obama.

Americans oppose forcing healthcare providers to act against their consciences...

A majority (57%) of American adults opposed regulations “that require medical professionals to perform or
provide procedures to which they have moral or ethical objections.” In contrast, 38% favored such rules. A full
40% strongly objected to the rules while just 19% strongly backed them. A majority of conservative
Republicans (69%), moderate Republicans (69%), and conservative Democrats (59%), as well as the plurality
of liberal/moderate Democrats (49%), joining together to reject policies to that require doctors and nurses to act
against their personal moral code or value set.

...Support laws that protect them from doing so...

Without any names or political parties being mentioned, support for the new conscience protection rule
outpaced opposition by a margin of more than 2-to-1 (63% vs. 28%). Intensity favored the rule, with 42%
strongly backing it and 19% strongly rejecting it. Endorsements for the rule spanned demographic and political
spectra, with majorities in all cohorts offering their support. In fact, even 56% of adults who said they voted for
President Obama last fall and 60% of respondents who self-identified as “pro-choice” said they favor this two-
month old conscience protection rule.

... And oppose any efforts to remove such rules.

Opposition to revocation of the conscience protection rule outpaced support by a margin of more than 2- to-1
(62% vs. 30%). Intensity favored retention of the rule (44% strongly opposing rescission versus 17% strongly
supporting it). There was consistent demographic alignment and cohesiveness across political lines, as 52% of
self-identified Democrats, 67% of self-identified Independents, and 73% of self- identified Republicans, as well
as 50% of liberals, 65% of moderates, and 69% of conservatives also opposed nullification. A narrow majority
(53%) of people who considered themselves to be “pro-choice” opposed rescission. Notably, a small number

Freedom2Care www.Freedom2Care.org and The Christian Medical Association www.cmda.org
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(7%) were ambivalent or undecided, saying they did not know or lacked the information to render an opinion
one way or the other.

Online Survey of Faith-Based Medical Professionals
1. Medical access will suffer if doctors are forced to act against their moral and ethical codes.

In the survey of 2,865 members of faith-based organizations, doctors and other medical professionals voiced
their concerns that serious consequences could occur if doctors are forced to participate in or perform practices
to which they have moral or ethical objections. Nearly three-quarters (74%) believed that elimination of the
conscience protection could result in “fewer doctors practicing medicine,” 66% predicted “decreased access to
healthcare providers, services, and/or facilities for patients in low-income areas,” 64% surmised “decreased
access to healthcare providers, services, and/or facilities for patients in rural areas,” and 58% hypothesized
“fewer hospitals providing services.”

Asked how rescission of the rule would affect them personally, 82% said it was either “very” or “somewhat”
likely that they personally would limit the scope of their practice of medicine. This was true of 81% of medical
professionals who practice in rural areas and 86% who work full-time serving poor and medically-underserved
populations.

The conscience protection rule is fundamental and necessary in the medical profession.

Fully 97% of members who participated in the survey supported the two-month-old conscience protection
clause and 96% objected to rescission of the rule. 91% of physicians agreed, "I would rather stop practicing
medicine altogether than be forced to violate my conscience." The Department of Health and Human Services
has asked whether the objectives of the conscience protection rule can be achieved “through non-regulatory
means, such as outreach and education.” Nearly nine-in-ten (87%) members surveyed — those who are on the
ground, in hospitals and clinics across the country — felt “outreach and education™ alone were insufficient to
accomplish the goal. Ninety-two percent declared the codification of conscience protection to be necessary
(83% “very” and 9% “somewhat”) based on their knowledge of “discrimination in healthcare on the basis of
conscience, religious, and moral values.”

Discrimination is widespread in education and professional practice.

Asked to assess their educational experiences:

e 39% have “experienced pressure from or discrimination by faculty or administrators based on [their]
moral, ethical, or religious beliefs”

e 33% have “considered not pursuing a career in a particular medical specialty because of attitudes
prevalent in that specialty that is not considered tolerant of [their] moral, ethical or religious beliefs.

e 23% have “experienced discrimination during the medical school or residency application and
interview process because of [their] moral, ethical or religious beliefs.”

9

Asked to assess their professional experiences:

* 32% have "been pressured to refer a patient for a procedure to which [they] had moral, ethical, or
religious objections."

* 26% have "been pressured to write a prescription for a medication to which [they] had moral,
ethical, or religious objections."

* 17% have "been pressured to participate in training for a procedure to which [they] had moral,
ethical, or religious objections."

* 12% have "been pressured to perform a procedure to which [they] had moral, ethical, or religious
objections."

Freedom2Care www.Freedom2Care.org and The Christian Medical Association www.cmda.org
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Discrimination is forcing faith-based medical students to shun careers in Obstetrics and Gynecology.

*  20% of students surveyed agreed with the statement, "I am not pursuing a career in Obstetrics or
Gynecology mainly because I do not want to be forced to compromise my moral, ethical, or
religious beliefs by being required to perform or participate in certain procedures or provide certain
medications."

*  96% of medical students support (90% "Strongly Support") the conscience protection regulation.

* 32% of medical students say they "have experienced pressure from or discrimination by faculty or
administrators based on your moral, ethical, or religious beliefs."

Freedom2Care www.Freedom2Care.org and The Christian Medical Association www.cmda.org
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DEPARTMENT OF HEALTH & HUMAN SERVICES OFFICE OF THE SECRETARY
Voice - (404) 562-7886, (800) 368-1019 Office for Civil Rights, Region IV
TDD - (404) 562-7884, (800) 537-7697 61 Forsyth Street, Suite 3B70

(FAX) - (404) 562-7881 Atlanta, Georgia 30303

aa http://www.hhs.gov/ocr/
January 26, 2011

Matthew Bowman, Esq
Alliance Defense Fund

801 G Street N.W., Suite 509
Washington, D.C. 20001

Julia Caldwell Morris, Deputy General Counsel
Sheree Wright, Sr. Associate General Counsel
Vanderbilt University

Office of General Counsel

2100 West End Ave., Suite 750

Nashville, TN 37203

Re:  Transaction - 11-122388
Ann Marie Dust v Vanderbilt University

Dear Mr. Bowman, Ms. Morris, and Ms. Wright:

The Office for Civil Rights (OCR) has completed its investigation of the complaint filed against
Vanderbilt University. The OCR has jurisdiction over programs and entities that receive Federal
financial assistance from HHS in cases involving discrimination based on race, color, national
origin, age, disability and, under certain circumstances, sex and religion. OCR also has been
designated to receive complaints of discrimination and coercion that violate the Church
Amendments, 42 U.S.C. §300a-7, and its implementing regulation, 45 C.F.R. Part 88. As a
recipient of Federal financial assistance Vanderbilt University is obligated to comply with 42
U.S.C. § 300a-7 and its implementing regulation.

Issue Presented

The Alliance Defense Fund (Complainant) filed a complaint on behalf of I
(Affected Party) against Vanderbilt University (Covered Entity) on January 11, 2011. The
complaint alleged a violation of the Alleged Party’s federal rights of conscience under 42 U.S.C.

§ 300a-7 and was filed with this office pursuant to 45 C.F.R. Part 88. Specifically, the complaint
alleges that as a condition to admission to Vanderbilt University’s Nurse Residency Program,
applicants must in writing, promise that they will assist in termination of pregnancy procedures
during their employment in the residency program, or their application for the program will be
denied.

Discussion

On January 19, 2011, OCR notified the Covered Entity of the complaint filed against it by
telephone. The Covered Entity provided OCR with assurances that it does not require nurses or

HHS Conscience Rule-000541805
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11-122388
Page 2

others to perform or participate in the performance of termination of pregnancy procedures if it is
inconsistent with their religious or moral beliefs. The Covered Entity explained that if an
employee raises an objection to participating in the performance of a termination of pregnancy,
the employee may request an accommodation.

In order to resolve this matter, the Covered Entity has provided OCR with documentation that it
has voluntarily taken the following corrective actions:

1. The Covered Entity emailed a clarification to all active nurse residency candidates
[candidates who already submitted an online application and who met the basic
qualifications for the position] concerning its policies regarding participation in
termination of pregnancy and accommodations for religious beliefs or moral
convictions.

2. The Covered Entity has eliminated the previous acknowledgment form from its Nurse
Residency Program Application Packet and replaced it with a notice form that
clarifies its policies regarding participation in termination of pregnancy and
accommodations for religious beliefs or moral convictions.

3. Revised information packets and the clarification were sent to new candidates,
including the Affected Party, on January 13, 2011.

On January 25" OCR contacted the Complainant. The Complainant, who had expressed
satisfaction with the measures taken by the Covered Entity in the dition of The
Tennessean, informed OCR that the Complainant had withdrawn the complaint based on those
steps. The Complainant faxed to OCR a copy of the withdrawal letter dated January 12", which
OCR had not previously received.

Based on the foregoing voluntary corrective action, OCR is closing this matter. The closure of
this case is not intended and should not be construed to cover any other issues regarding
compliance with 45 C.F.R. Part 88 that may exist but were not specifically addressed during our
investigation.

OCR shall place no restriction on the publication of the contents of this letter and may release
this document and related materials consistent with the Freedom of Information Act, 5 U.S.C
Section 522, and its implementing regulation 45 C.F.R. Part 5.

Thank you for your cooieration. If iou have ani iuestionsl ilease do not hesitate to contact

Sincerely,

TR

Roosevélt Freeman
Regional Manager

HHS Conscience Rule-000541806
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April 18, 2017

OCR Transaction Number: 17-259696

Thank you for your letter received on January 19, 2017 by the U.S. Department of
Health and Human Services {(HHS}, Office for Civil Rights {CCR). I your complaint,
you state that CVS Caremark discriminated against you when it continuously sent you
literature describing contraceptives after you advised CVS Caremark that Vour
sincerely held religious beliefs and practices don't aliow for the funding of, or
association with, contraceptives.

Among other things, OCR enforces Federal civil rights laws that prohibit
discrimination in the delivery of health and human services because of race, color,
naticnal origin, age, disability, and, under certain circumstances, sex and religion.
OCR has also been designated to receive complaints brought pursuant to the
Federal health care provider conscience protection statutes, which prohibit
recipients of certain HHS FFA from discriminating against health care providers
and health care personnel because of their refusal or willingness to participate in
certain health care services they find religiousty or morally objectionabile,

We have carefully reviewed your complaint and we are closing this case without
further investigation because you have not raised facts sufficient to support a claim of
discrimination on the basis of your religious beliefs or moral convictions under the
iaws OCR enforces.

01
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OCR's determination as stated in this letter applies only to the allegations in this
complaint that were reviewed by OCR. Under the Freedom of Information Act, we
may be required to release this letter and other information about this case upon
request by the public. In the event OCR receives such a request, we will make every
effort, as permitted by law, to protect information that identifies individuals or that, if
released, could constitute a clearly unwarranted invasion of personal privacy.

We regret we are unable to assist you further. Thank you.
Sincerely,

Steven M. Mitchell
Acting Regienal Manager

HHéEonscien;é Rule-000541968
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6/28/2019 PIMS

v Case Number

} Case: _ vs CVS Carenwrk  Receipt Date: 01/19/2017 Case Age: 89

Case Status: Closed

Case Processes Case Proc. Summary Case Folder Staff Assign Letter Gen. Case Notes Case References Contact Collaborate ROC  Timeline

Closure:

Administrative Closure

Closure Type No Selection -

‘Civil Rights violation alleged - Technical Assistance Provided
‘Closed Due to a Court Order Decision About this Subject matter
‘Complainant has elected EEOC to investigate

‘Complaint Not Complete

‘Complaint Not Timely

*Complaint Withdrawn

“ Consolidated into Existing complaint or Compliance Review or a new Compliance Review started
“t Delete Case

‘FMCS - resolved case after mediation

*No CRF violation alleged by facts presented

*No Jurisdiction - No Civil Rights violation alleged by facts presented
*No Jurisdiction - No Covered Entity (Civil Rights)

‘Referral to other Agency

ton fockerd

R

nd ForAgmin Closu

Investigated Closure

There is no Authority, Issue and Basis in this case at the time.
View recuired suthorities for progran: arseas.

for Closure Approval |

Closure Information

Closure Comments:

ased on Case notes, OCR will not investigate this complaint.

Closure Track

Approver Status ' Review Date Comments

| ] iApprove 04/18/2017
I : D:ccine | 03/09/2017 ik

Mark s ask

Home | Intake | Assignm Adrnin

https://pimscf.hhs.gov/pims2/view/view.jsf 11
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
S / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OVIE Siatement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR)

o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

L PHONE (Please include area code) v_ (Please include area code)
CITY

ZIP E-MAIL ADDRESS (Ifavaﬁ-

Are you filing this complaint for someone else? ] Yes No

l

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
[CJRace / Color / National Origin [Aage Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

Department of Health and Human Services

STREET ADDRESS CITY
200 Independence Avenue, S.W. Washington
STATE ZIP PHONE (Please include area code)
District Of Columbia 20201 (877) 696-6775

When do you believe that the discrimination occurred?
LIST DATE(S)

01/19/2018

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

I just was made aware of the following -

A new federal unit that is being created under the ruse of freedom of conscience will jeopardize
health care. The Conscience and Religious Freedom Division in the Office for Civil Rights at the
Department of Health and Human Services will help and encourage health care providers who refuse “to
perform, accommodate, or assist with certain health care services on religious or moral grounds.”

This field mav be 1

jue to size limit. See the "Allegation Description' file in the case folder.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

Filing a complaint wi Is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We

collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of poss ble discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF

HHS Conscience Rule-000542414
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino ] American Indian or Alaska Native [ ] Asian [] Native Hawaiian or Other Pacific Islander
Not Hispanic or Latino [[] Black or African American White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[(JHHS Website/Internet Search  [_] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [JHealthcare Provider/Health Plan [ ] Conference/OCR Brochure Other (specify): FERF

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including he time for reviewing instruc ions,
gathering the data needed and entering and reviewing the information on he completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2

HHS Conscience Rule-000542416
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

I:' CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

*Please sign and date itting this form by email because submission by email represents your signature.

rdeess |

Complaint Consent Form Page 2 of 2
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2

HHS-700 (10/17) (BACK)
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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I just was made aware of the following -

A new federal unit that is being created under the ruse of freedom of conscience will jeopardize
health care. The Conscience and Religious Freedom Division in the Office for Civil Rights at the
Department of Health and Human Services will help and encourage health care providers who
refuse “to perform, accommodate, or assist with certain health care services on religious or moral
grounds.” Under the new policy, medical professionals — nurses, doctors, pharmacists — may
deny treatment to transgender or other individual patients, refuse to take part in abortions,

decline to give women birth control or provide any other health care they claim a religious or
“moral” objection to.

This is an appalling, unethical abuse of “religious freedom” to impose archaic religious ideals on
citizens in order to deny them civil liberties and health care.

HHS Conscience Rule-000542422
JA 2113
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
S / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OVIE Siatement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR)

o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

T—-‘,ELL PHONE (Please include area code) V-HONE (Please include area code)
R

S CITY

E-MAIL ADDRESS (Ifavaﬁ-

S
Are you filing this complaint for someone else? ] Yes No

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
[CJRace / Color / National Origin [Aage Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

United States Government

STREET ADDRESS CITY
1600 Pennsylvania Ave Washington
STATE ZIP PHONE (Please include area code)
District Of Columbia 20003-3228

When do you believe that the discrimination occurred?
LIST DATE(S)

01/20/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

The Current Administration has allowed religious Zealots to run health information agencies to the
point that important information about the importance of Women's Health (including Reproductive
Choice), Vaccination importance and the ability to refuse treatment to as well as the lack of
important information about the need for scientific, evidence based treatments is felt to be not
recognized.

This field mav be truncate e tc gize limit. See the "Allegation Description™ file in the case folder.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

_— 01/20/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We
collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of poss ble discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF

HHS Conscience Rule-000542449
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino ] American Indian or Alaska Native [ ] Asian [] Native Hawaiian or Other Pacific Islander
Not Hispanic or Latino [[] Black or African American White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[X]HHS Website/Internet Search  [_] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [JHealthcare Provider/Health Plan ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including he time for reviewing instruc ions,
gathering the data needed and entering and reviewing the information on he completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)

HHS Conscience Rule-000542450
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: - Date: 01/20/2018
*Please sign and date d to sign if submitting this form by email because submission by email represents your signature.
s [

Complaint Consent Form Page 2 of 2

HHS Conscience Rule-000542452
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2

HHS-700 (10/17) (BACK)
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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The Current Administration has allowed religious Zealots to run health information agencies to the point
that important information about the importance of Women's Health (including Reproductive Choice),
Vaccinationimportance and the ability to refuse treatment to as well as the lack of important
information about the need for scientific, evidence based treatmentsis felt tobe not recognized.

This goes against every belief that |, as a trained healthcare provider have.

This current administration would rather that Sharia law type restrictions will keep Americans healthy,
thisis a fallacy

We MUST be able to challenge stupidity and ignorance. | am offended and clearly discriminated against
if  am not allowed to provide patients with evidence based information and DEMAND that the
government change all of the policies that continue to challenge my civil rights as a citizen of the United
Statesof America.

HHS Conscience Rule-000542457
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
S / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OVIE Siatement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR)

o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

T—!LL PHONE (Please include area code) V-PHONE (Please include area code)
. o
S E-MAIL ADDRESS (Ifava_

Are you filing this complaint for someone else? ] Yes No

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
Race / Color / National Origin [Aage Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

NIH
STREET ADDRESS CITY
NCCIH, 9000 Rockville Pike, Bethesda, Maryland 20892 Bethesda
STATE ZIP PHONE (Please include area code)
Maryland 20892

When do you believe that the discrimination occurred?
LIST DATE(S)

09/21/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

I made a cure for cancer last year,
I had a website an app, twitter, and facebook page.

I submitted a health claim petition that was denied w/o review

This field mav be truncate e tc gize limit. See the "Allegation Description™ file in the case folder.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

_— 01/23/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We
collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of poss ble discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino [] American Indian or Alaska Native Asian [] Native Hawaiian or Other Pacific Islander
[J Not Hispanic or Latino [[] Black or African American [J White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[(JHHS Website/Internet Search  [_] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [JHealthcare Provider/Health Plan ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including he time for reviewing instruc ions,
gathering the data needed and entering and reviewing the information on he completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2

HHS Conscience Rule-000542629
A 2127



BEALT,
of Hg
@ .,

<

5
2ty

5 SERVICE
\v\b

W
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2
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: - Date: 01/23/2018
*Please sign and date d to sign if submitting this form by email because submission by email represents your signature.

Name (Please print): _

s ==

Complaint Consent Form Page 2 of 2

HHS Conscience Rule-000542630
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2

HHS-700 (10/17) (BACK)
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2

HHS-700 (10/17) (BACK)
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)

HHS Conscience Rule-000542633
A 2131



Case 1:19-cv-04676-PAE Document 180-57 Filed 09/05/19 Page 9 of 12

SeRvICE,
» Y,

,

SEALTR
of &
e,

&

CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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| made a cure for cancer last year,

| had a website an app, twitter, and facebook page.

| submitted a health claim petition that was denied w/o review

| submitted the structure function claims

and even had a pre-IND meeting, but then the FDA coerced me and threatened with a malicious libel of
fraud, and forced me to delete my site www.mightyhoney.org my app, my twitter and facebook.

So one aspect is religious discrimination,

i had advertised "a divine cure for cancer" ashoney and certain herbs and spices (which are GRAS and
permitted) by the CFR are in my tradition,

| had provided cutting edge research to them as well.

| believe this is a violation of my free speech rightswhether commercial or religious.

In this case it quite egregious and causing deaths of many people.

so | would like compensation from FDA for coercion, violating my religious freedom, conscience,
behaving like mafia (RICO)

and for the NIH for violating my civil rights, and not providing me a grant, that is necessary for their own

onerous and corrupt rules.

Many NIH employees were negligent, actually ALL that | met but specifically | -

HHS Conscience Rule-000542635
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Online Advisory Letter Reference #-

Crecember B, 2017

RE: MightyHoney

pear I

This letler is {0 advise vou that the U8, Foaod and Drug Administration {FDA) reviewetd your
websie aim in November 2017 and has found that you teke orders there
for MighlyHoney, Varous clams and siatements made on youwr websile and/or in other labeling
establish that this product is a drug as defined in 21 UL.8.C. § 32191 4B because # is intended
for the freaiment, cure, mitigation, or prevention of disease. For example, your website
recornmends or suggests the use of MightyHoney 10 treat or cure cancer, rheumatoid arthyitis,
cliabetes, asthima, infecticus disease, Parkinson's disease, epllepsy, dementia, and depression.
As explained further below, the introduction of this product indo inferstate commerce Tor such
uses viclates the Federal Food, Drug, and Cosmetic Act.

This product is also a new drug as defined under 21 U.8.C. § 321{p} because it is not generally
recognized as safe and effective for the useas recommended or suggested in its labeling. Before
a new drug may be marketed or otherwise introduced info interstale commerce, it must be
approved by FDA on ihe basis of sclentific dala demonsirating that the drug is safe and effective
under the conditions of use in its iabeling. Ses 21 U.5.C. §§ 355%(a) and 3314(d). Your drug
product does not have a FDA-approved application as required by 21 U.S.C. § 355,

We advise you 10 review all materials through which you communicate (o consumers the
intended uses of your preducts, and to either submit a new drug application (MDA} for products
itended for use iy realing, cuwring, mitigating, diagnosing, or preventing 3 disease or,
aternatively, remove all statements indicating that vour producis are intended for such uses.
This would include revigwing your websites, product labels, catalogs, brochures, flvers, package
inserts, gudic and video, e-commerce and sooial media accounts you operate {e.g.. Amazon,
eBay, Facebook and Twilter acocounts), as well as any othey promotional materials, and
rernoving product clains, consung lestimonials, metatags, and anything else that stales or
implies that your products are usaful in treating, curing, mitigating, diagnosing, or preventing
dissases.

Far more information on the types of claims that can be used for conventional foads and distary
supplements, please see:
o 231 CFR 10193
s hips e fla goviFondiingredisnizPackagingl abeling/LabelingMulrition/ucm2 008881,
Him

HHS Conscience Rule-000542636
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Nubius Technologies LLC
Page 2

o https://www.fda.gov/food/ingredientspackaginglabeling/labelingnutrition/ucm111447.htm

Within 30 calendar days of the date of this letter, please correct the violations described in this
letter and notify FDA, via electronic mail at EDAadvisory@fda.hhs.gov or via mail to ORA
Health Fraud, 12420 Parklawn Drive, #4041, Rockville, MD 20857, that the violations have been
corrected. Include the Online Advisory Letter Reference number (located in the upper right
portion of this letter) in all your communications to FDA regarding this matter.

After 30 days from the date of this letter, if your website or other labeling continue to
demonstrate that your products are intended to treat, cure, mitigate, or prevent diseases, the
name of your firm and this letter will be posted on the FDA webpage for unapproved new drugs
illegally marketed for serious diseases.

This letter is not intended to be an all-inclusive review of your website(s) or a list of all violations
of law that exist in connection with your products, your website(s) and other product labeling, or
at your facilities. FDA expects you to take the necessary steps to ensure that all your products
comply with the laws and regulations enforced by FDA.

Sincerely,

Health Fraud Team

Office of Enforcement and Import Operations
Office of Regulatory Affairs

U.S. Food and Drug Administration

STEPS TO CORRECT CITED VIOLATIONS
1) Within 30 calendar days of the date of this letter,

a) Correct all violations described in the letter, and
b) Notify FDA in writing of the corrections completed in response to this letter.

» Email this information to FDAadvisory@fda.hhs.gov (preferred) or
you may mail your written response to ORA Health Fraud, 12420
Parklawn Drive, #4041, Rockville, MD 20857.

» Include the Online Advisory Letter Reference number (located in the
upper right portion of this letter) in all your communications to FDA.

2) After 30 calendar days, if you have not corrected the violations described in
this letter, the name of your firm and this letter will be posted on FDA’s
webpage, www.fda.gov/ICECI/EnforcementActions/AdvisoryLetters/default.htm

HHS Conscience Rule-000542637
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
B v DEPARTMENT OF HEALTH AND HUMAN SERVICES See OVIE Siatement on Reverse
3 C OFFICE FOR CIVIL RIGHTS (OCR)

@§ CIVIL RIGHTS DISCRIMINATION COMPLAINT
'a

YOUR FIRST NAME YOUR LAST NAME

T—-/ CELL PHONE (Please include area code) V-E (Please include area code)

CITY

ZIP E-MAIL ADDRESS (Ifavaﬁ_

Are you filing this complaint for someone else? ] Yes No

| I

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
[CJRace / Color / National Origin [Aage Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

CITY

ZIP PHONE (Please include ar*
. I
ou believe that the disc| ion occurred?

LIST DATE(S)

[ [¢]

05/26/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

My son was born At Northside Hospital in Atlanta Georgia on -

I refused the New Born Screening Test (also known as PKU) on religious grounds.

I was questioned by pediatrician as to the specific reason for
refusing the procedure. I clearl inst my religious beliefs, and
runca ue sl

This fielca mayv be

See the "Allegation Description" file in the case folder.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

m 01/25/2018
Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We

collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of possible discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino ] American Indian or Alaska Native [ ] Asian [] Native Hawaiian or Other Pacific Islander
Not Hispanic or Latino [[] Black or African American White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[X]HHS Website/Internet Search  [] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [J Healthcare Provider/Health Plan [ ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for reviewing instructions,
gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2
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2
%,

« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: - Date: 01/25/2018
*Please sign and date ign if submitting this form by email because submission by email represents your signature.

Name (Please print): _

adaeess |

Complaint Consent Form Page 2 of 2
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2
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My son was born At Northside Hospital in Atlanta Georgia on | -

| refused the New BornScreening Test (also known as PKU) on religious grounds.

I wasquestioned by pediatrician || R s to the specific reason for

refusing the procedure. | clearly explained that the procedure is against my religious beliefs, and that it
was my understanding that Georgia law permits religious exemptions to the procedure.

At this point, he made it very clear that he did not respect my religious beliefs, and remarkedthat he
believes in "Science". He also explained incorrectly, that Georgia law does not permit religious
exemptions to the procedure.

He threatenedthat if | refused, he would call child services, and my child may be removed from my
custody.

Out of fear, | was coerced into consenting to the procedure.

HHS Conscience Rule-000543090
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FAX Transmission from Library Document Station

5131
To: OCR From: [
Fax: I :ccs: 2 + Coversheet
Date: 2/13/2018 eMail: [ g @YAHOO.COM

Comments: REQUEST FOR INVESTIGATION AND RECORDS

This fax was sent using Scannx Cloud Services. For more information on this service please go
to: www.scannxcloudservices.com

RECEIVED
FEB 152018
HHS/OCR HQ
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Fanin Approvind. OMB No. 08340007
Exgitation Dein: GAR020%

f)","“"‘% ’ DEPARTMENT DF HEALTH AND HUMAN SERVICES
5 ( QOFFICE FOR CIVIL RIGHTS {(OCR)
N2 Civil Rights Discrimination Complaint

YOUR LAST £

WORK PHONE (Ploasy inciude sros cods)

GiTY

E £-MAJL ADDRESS {If avaifabin 4 (»\{
s Te—
d .

If Yes, whose civil righ

Are you mmg this complaint for somesne elsa?

o you balisva were violated?
l LAST MAME

{ balievs that | hav& hoen (or someona plsae has been) dlscr:mmated against pn nw basis af
am! Cotar{ Mationat Odgk’:ﬁ{ge /| Rafigion ! Consciencs N @éﬂx
isammy ‘ ‘ J,;Pumﬁdﬁﬂfif , n

?/Oﬂ'mr {spocify)
Wha or what agency or organizatioh do you balieve discriminated agjﬁt’ your (or somaaenn olsel? @é} :
h SEMNGY 7 ORGARNIZATON ] *
__ wﬁﬂim_&@gjﬂmnaﬁ‘ IXLR 01 -

"Denver

| rHOKE {Piapse include area aude)

FIRST NAME

" S0202 =

Whan do you belisvs that the occurred? -

USTOATE/MM /M/?

Describg briefly what Bappensd. How and why o you belleva you have been crxmmmed agamsm a5 speciic as
possiblg.

{Attach additions! pages as needad) ; (‘ﬂ w } j wf

7 P i 4 &u,t chfzf
PV e e s N,
: . Lis form by email becauss submission by emall Vs {ﬁ
e 2f13] 1§

Filing a compla ith DCR is vo!untary Hawever ‘ ,ou‘; ‘the information requested above, OCR may be unable to proceed
with your complaint. We collent this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title Vi of
the Civil Rights -Act of 1884, Seclion 504 of the Rehabilitation Act of 1973, the Church Amendments, the Goata-Snowe
Amandmant, the Waldon Amendment, and other civil rights stalutes, Wa will use the information yvou provide o detarmine if we
have jurisdiction and, if so, how wa will process your complaint. information submitted on this form s treated confidentially and is
protacted under the provisions of the Privacy Act of 1974, Names or ather identifying information about individuals are disclosed
when it is necessary for investigation of possible discrimination, for intermnal systerns operations, or for routine uses, which
include disclosure of information ouiside the Department of Health and Human Services (HHS) for purposes associated with civil
rights compilance and as parmittad by faw. It is ilegal for a recipient of Federal finansiel sssistance from HHS to inlimidate,
threaten, coerce, or discriminate or retaliale against you for filing this complaint or for taking any other action to enforce your
dghts under Federsl oivit righis laws. You are not required to usa this form. You also may write a lelter or subrnit a complaint
alectronisally with the same information. To submit an electronic complaing, golo OCR's web site at:

www his goviocdehvilnghtsicomplaintsfindex himl. To submit a complaint using alternative methods, see raverse page {page 2
of the complaint form?,

HHS- 700 (101173 (FROWT)
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The remaining information on this form is optional. Faflure to answer these veluntary
questions will not affact OCR’s decision to process your complaint,
Do you need spacial accgmmodations for OCR to communicate with you about this complaint? {(Check all ihat apply)
Ef g

[ Bratis [ Large Prins [ cassette tape Gomputer diskafte fectronic mall oo
1 sign tanguage interprater (specity language):

D Forsign language inlemreter {spacify languags): i:} Other ) ]

If we cannot reach you directly, is there somaone we can contact to help us reach you?
FIRST NAME S ) LAST N

HOME PHONE {Ploass include sroa cods

ERAIL ADDRESS T avaniabio)

Have you filad your compilalnt anywhare olse? If so, pleasc provide the following. (Aladh additional pagas o pbeded)
PERSON f AGENCY / ORGANIZATION/ COURT NAMELS)

GATESTFILED CASE WUMBER(S) (f known)

To hslp us botter serve the public; please provido tho following information for the person you boliove was discriminated against
{you or the parson on whose behalf you are filing).

ETHNICITY (s8foct ono) RACE (safoct one or more)
D Hispanic ar Lating D Amardcan indlan or Alaska Native 7] Astan [:] Natlva MHawsllan or Other Pacific fslander
[ Not Hispanic or Lating Black or Afrisan Amerioen [TTwhite {1 Other fspecityy:

PRIMARY LANGIJAGE SPOKEN G_f other than English):

Hoyw did you learn about the Office for Civil Rights? .
HHS Website Antemat Search | |Family/ Friand MAssociate /mgeligious IComemunity Qrg ,B'DawyerlLegal org [] Phone Directory [_] Employer

Q’Fed {Stated ocal GuvdgﬁHommcam Providar /Haglth Plan Q Conference /OCR Brochurs ther(spscf&l}:

To submit a complaing, plaase type or print, sign, and return completed comptlaint form package {Including consent form) to the
OCR Headquartars addrass balow,

1.8, Department of Health and Human Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.
Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-101¢

Fax: (202) 619-3818
TDD: (800) 537-7697

Email: ocrmail@hhs.gov

Burden Statement

Publte reporting burden Jor the colfection of Information on this complaint form is estimated 1o average 45 minutes per responss, ncluding the tims for reviawing
instructions, pathenng the data neadad and sntering and raviewing the Infarmation on tha complaisd complalnt famm. An agency may not condiet or spansor, end
a person {s not required to raspond to, a collection of information untess i displays a valld control number. Sant comments regarding this burden estimats or any
othar aspect of this cofiestion of information, including suggestions for roducing this burden, to: HHS/OS Reports Claarance Officer, Office of Information
Resources Managamant, 200 independsnos Ave. S.W., Room 531H, Washington, D.G. 20201, Pleass do not mail this complaint form to this address.

HRS-700 {10117} (BACK)
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02/13/2018 1:50 PM FAX 2026193818 ' OFFICE FOR CIVIL hIGHTS i P.0001

S L e T I TP T PR ST PSS LRSS 2 LR
BT Receive Results
EE kR R £ TSR R R e

Receive job successful.

Job No. 5236

Address

Name

Start Time 02/13 01:47 PM

Call Length 03'27

Sheets 3

Result : [0):4 |
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
S / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OVIE Siatement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR)

o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

T—-/ CELL PHONE (Please include area code) V-ONE (Please include area code)
. o

Pocono Lake
E-MAIL ADDRESS (If available)

Pennsylvania 18347 _

Are you filing this complaint for someone else? ] Yes No

S

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
Race / Color / National Origin [x]Age Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

Humana
STREET ADDRESS CITY
Humana Florida, p.0. Box 371400 Pittsburgh
STATE ZIP PHONE (Please include area code)
Pennsylvania 15250

When do you believe that the discrimination occurred?
LIST DATE(S)

01/01/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

I signed up for Florida Humana in January 2017 I was not told that I had to take prescription
coverage.

I do not use prescriptions. I have never paid more than $8 per month for any prescriptions.

I am 80 years old and did not understand. I do not want prescription coverage now or any other time.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

_— 02/27/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We
collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of possible discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

Medicare

DATE(S) FILED CASE NUMBER(S) (If known)

01/19/2018 _
To help us better serve the public, please provide the following information Tor the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino American Indian or Alaska Native [ ]| Asian [] Native Hawaiian or Other Pacific Islander
[J Not Hispanic or Latino [[] Black or African American [J White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[(JHHS Website/Internet Search  [_] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [JHealthcare Provider/Health Plan ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for reviewing instructions,
gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2

HHS Conscience Rule-000544037
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: - Date: 02/27/2018
*Please sign and date d to sign if submitting this form by email because submission by email represents your signature.

Complaint Consent Form Page 2 of 2

HHS Conscience Rule-000544038
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2

HHS-700 (10/17) (BACK)
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2

HHS-700 (10/17) (BACK)
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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1 signed up for Florida Humana in January 2017 1 was not told that I had to take prescription coverage.
I do not use prescriptions. I have never paid more than $8 per month for any prescriptions.

T am 80 years old and did not understand. I do not want prescription coverage now or any other time.
I don't believe in taking prescriptions.

It is totally lubricious that I should pay $52 a month for the rest of my life.

Allegation Description_2 (17).txt[7/15/2019 9:12:23 AM]
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
5‘\ / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OMB Statement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR) :
o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

T—MELL PHONE (Please include area code) \IM)NE (Please include area code)

CITY

Are you filing this complaint for someone else? ] Yes No

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
[CJRace / Color / National Origin [Aage Religion / Conscience [ sex
[ Disability [CJother (specify):

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

Washington State Department of Corrections

STREET ADDRESS CITY
7345 Linderson Way SW Tumwater
STATE ZIP PHONE (Please include area code)
Washington 98501 (360) 725-8213

When do you believe that the discrimination occurred?
LIST DATE(S)

10/02/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

No reasonable accommodation provided for my religious objection to prescribing hormones to men
wanting to transition into women. When other providers offered to prescribe hormones to these
patients under my care they were told by DOC leadership that they could not see my patients and no
accommodation has been provided. Attached is a more detailed account as well as emails from my
Facility Medical director, Chief medical officer, and the health care authority.

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

03/06/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We
collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of possible discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF

HHS Conscience Rule-000544188
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

EEOC, DOC internal discrimination complaint

DATE(S) FILED CASE NUMBER(S) (If known)

02/06/2018, 11/16/2017 null, null

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino ] American Indian or Alaska Native [ ] Asian [] Native Hawaiian or Other Pacific Islander
Not Hispanic or Latino [[] Black or African American White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[X]HHS Website/Internet Search  [] Family/Friend/Associate [] Religious/Community Org[] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [J Healthcare Provider/Health Plan [ ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for reviewing instructions,
gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2

HHS Conscience Rule-000544190
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: m Date: 03/06/2018
*Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

Complaint Consent Form Page 2 of 2

HHS Conscience Rule-000544191
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2

HHS-700 (10/17) (BACK)

HHS Conscience Rule-000544192
JA 2166



Case 1:19-cv-04676-PAE Document 180-61 Filed 09/05/19 Page 7 of 21

SERVICES
o od:’

e,

o WEALTE 4

K3

OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2

HHS-700 (10/17) (BACK)
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2

HHS-700 (10/17) (BACK)
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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-April 2017 - Offender Approved by gender dysphoria Care Review Committee (CRC) for
hormone therapy. My religious conviction will not allow me to prescribe hormones for this
indication. |l rrovided a reasonable accommodation at that time by taking over the
management of this element of the patient’s healthcare request.

-September 28th forwarded KITE from NEW offender requesting renewal of hormones for GD
to

-September 29th 2017 - Annual DOC health care provider meeting. Three hours of education on
Gender dysphoria (GD).

-October 2nd - Noticed KITE response from |l to offender saying "follow up with PCP."
I /o'unteered to manage this issue for the patient.

-October 4th - Medical provider meeting: |l re2d a series of scenarios asking the
providers about religious ethics in the medical field. She gave an example of a Muslim working
as a hospitalist who morally objected to hospice care because he viewed it as similar to
euthanasia. She gave another example of a Jehovah’s Witness working in an ER who morally
objected to blood transfusions. (Both of these scenarios are extreme situations that would
never happen. You would never encounter a hospitalist who wouldn’t be ok with hospice and
you would never find an ER provider who was not ok with blood transfusions.) In both of these
scenarios she emphasized the "undue hardship" that would be placed on the conscientious
objector’s colleagues. These were directed at me in front of my colleagues.

-October 9th - Had in person conversation with ||l resarding treatment of GD. She
stated that it would be the expectation of the provider on site to prescribe hormones and if |
decided to stay working for the DOC than | would be expected to prescribe. | expressed that it is
not an option for me to prescribe for this due to my conscience and religious beliefs. | expanded
that other providers have already offered to do this. (See email chain started on October 9th

titled "conversation with ||| | N
-October 12th - Email from |l forwarding an email to | 2nd myself stating
"forwarding to his primary care providers." || rer'ied to the email.

-October 18th - Forwarded KITE from offender regarding GD to ||}  2"° G-
Phone call with |l (CMO) (@10:44 on state phone) and || (©13:02pm
on work phone [ To!d them individually that this is a personal religious conviction that
causes me to not be able to prescribe hormones for this indication but that | have found ways
to mitigate this through other providers. Both of them stated that if | were to stay with the
department | would be expected to prescribe this medication. If they were to allow this then it
would be a slippery slope for anyone with religious convictions to not follow department policy.

-October 24th - Email from | to I st2tins "this is ] ratient and he

needs to see the patient.”

-October 26th around 1500 —_ caIIed_ and ordered her not to

prescribe any hormone therapy for inmates at IMU and to call her if | asked her to do so. Email

from | \ith 2 KITE to the offender stating "Per ||| |}  IIIIEE. M s vour

provider while you are in the IMU"...

-October 31st - Received call from_ who told me that_ called her

and told her she was "forbidden" from seeing my patients.
-December 11th - Email from | stetins that the department cannot accommodate
to my religious conviction.

HHS Conscience Rule-000544196
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-January 4" — Phone call from internal discrimination stating that there will not be an
investigation as this is clearly under the rules of discrimination for Washington State.

March 6t — Received call from |l (Program Manager - Diversity & Recruitment) and he
states that || I did not believe that my accommodation was reasonable. He did not
really address my questions as to why beyond referencing policy 100.500 as their rational. That
in some way | was being discriminatory. Did not feel like they addressed the fact that they are
refusing to let me refer patients based on a religious belief.

| have never been discriminatory to any patient. In fact, | saw this particular patient regarding
other medical issues. | told him that his hormone management would be managed by JJjj
I : ' He vas fine with this. | am unable to prescribe or order laboratory
tests for this indication because of my conscience and religious objections and it is getting to
the point where | am feeling discriminated against for my beliefs. Telling all the other providers
that they cannot see any of my patients is discriminatory because this has not been done to any
other providers and the reason is because of my religious belief. | am providing access to care
and there are willing prescribers to manage this low acuity issue in a small subset of inmates
and clearly does not pose undue hardship on anyone. There had been reasonable
accommodation for this in the past but is now being taken away. | feel like || jjjiij 2nd DOC
health services leadership is placing undue burden on me and is being irresponsible by knowing
what | have said yet continuing to pass the issue to me as if | am going to change my mind on
my deeply held convictions. Attempting to force my hand is creating a hostile work
environment for me.

HHS Conscience Rule-000544197
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From: I

Sent: Monday, December 11, 2017 451 PM
To:

Cc:

Subject: RE: Conscientious objection.

al |
My apologies. -and Fhave been playing “phone tag” due toaur busy schedules.
After consultation with DOC Leadership, it will continug to be an expectation that you provide all health care

to your patiant panel. Passing patient care to another clinician due to personal beliefs is not something that
the Department cannot supgort,

While | do respect your personal beliefs, this is something that we cannot accommodate.

Sent: Friday, December 08, 2017 2:03 PM
To:
Subject: Conscientious objection.

t wanted to hear from you what your understanding is of my consciences objection to prescribing hormone

therapy for transgender individuals. | know that as supposed to reach out toyou but |
have not heard back yet. s it still leadership’s stance that if | stay employed with the DOC | will be expected to
prescribe hormones for this indication and that no reasonable accommodation will be provided?

Thanks,

Monroe Correction Complex

Zhone: [

HHS Conscience Rule-000544198
JA 2172



Case 1:19-cv-04676-PAE Document 180-61 Filed 09/05/19 Page 13 of 21

From:
Sent: Thursday, October 26, 2017 8:26 AM
To: :
Cc:
Subject:

Hailo,

fwant to remind us all that every medical practitioner is expected to uphold the mission of the DOC and provide care ta
their patients as consistent with Department policies. Mo one practitioner is allowed to pick and choose those
conditions within appropriate scope of practice that thay will and will not treat. It is the responsibility of each providsr
to fully manage each patient’s medical needs within thair capabilities, escalating or referving care to specialists as
appropriate. Intentionally failing or refusing to fully manage each patient’s medical neads impedes the care of the
patient and may lead to corrective or disciplinary action. Please note that referrals to other providers to manage these
patients creates extra work burden for ane’s colieagues and can create a sense thal the patient is baing treated
differently thanothers.

Chief Medical Officer
Heaith Services Division
Department of Corrections
Tumwater, WA 98504-1123

rrom: [

Sent: Wednesday, October 25, 2017 12:24 PM

Subject: RE:

Az discussed, you've received training on how to manage these patients, and it is expected of the midievel providers to
provide their divect care. Itis not appropriate to wash your hands of this issue, which is what you are seeking to do by
serding all these kites to me.

o IR

Sent: Wednesday, October 25, 2017 12:21 PM

Subject:

HHS Conscience Rule-000544199
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From:
Sent: Tuesday, October 10, 2017 7

2 p

Te:

Twill be at MCC again this week both Wedngesday 10/11 and Thursday 10/12. T will attempt to stop by and see you then.

_ Union Representative

Teamsters Local Union No. 117

We buiid unity and power for all working people to tmprove fives and lft up cur communities. This is our Union.
Teamsters Local Union No. 117 Confidentiality Statement

This message and any attached files might contain contidential information protected by federal aad state law, The information is
intended only for the use of the individual(s) or entities originally named ad addressees. The improper disclosure of such information
may be subject to civil or eriminal penalties. If this message reached you in error, please contact the sender and destroy this message.
Disclosing. copying, ferwarding, or distributing the information by unawthorized individuals or entities is strictly prohibited by law.

-—--—anrmal Maessaggee--

Sent: TIiEbdd‘f October 10, 2017 8:28 AM

Subject: FW: Conversation with

1 am not sure what your role is but T am seekdng some legal counsel as T am a teamsters member, Below is a conversation that has
started surrounding the gender dysphoria issue in our state. I am a medieal provider at Monroe Correctional Complex. 1 am a blue
badge emploves and have been for 2 years. The issue is this: T am ethically opposed to prescribing hormone therapy to men for the
purpose of “treating” thelr gender dysphoria but it is the DOCs mission to do this. T am essential being told that T will need to prescribe
these medications or find another Job. Do you have any suggestions on a route I should take

[ included you because you are my union representaiive. Feel free to stop by the IMU 1o discuss further

-=---Original Message--—---
From:
Sent: Tuesdav, October

Subject: Re: Conversation with

v

That's not quiite what I said, butif it's what you took away from that conversation, please let me clarify,

You are not being asked to leave. What [ said was that as an employee acting on behalf of the state, you are expected to carry out the
mission of DOC, which includes praviding hormone treatment for gender dvsphoria. If vou are unwilling to do this, then you need to
exanrine whether DOC is the right place for you.

Butas long as vou continue in your role as a medical provider for DOC, you will be expacted to provide this care.

HHS Conscience Rule-000544200
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Your personal beliefs do not enter into the issue, though 1 do recognize that your degision will be determined by them. And no one is
happy that vou may choose o leave.

However, il you determine that you cannot support DOC’s mission in this regard, we will support vou in seeking other emiployment,
and provide an excellent reconmmendation.

1 hope this clanfies things.

Thanks,

Sent from my iPhone

T had a conversation with || oday and T wanted to make sure that T am understanding what you all decided.

AVEERY;

VoV

> Essentially, it is now part of the DOCs mission to treat transgender individuals with hormone therapy and this therapy will be issued
by the provider cnsite naoe approved by the gender dysphasia CRC. And if i, the prescriber, cannot align mvself with this mission due
to-my strong conviction that this'is harmful fo my patients in a medical, social, biblical, and biologic way, [ will be asked to find a Job
elsewhere,

>

> 1s this accurate?

>

> Anyone feel free to answer.

> Sent from my iPhone
The Washington Department of Corrections iy increasing the security level for email messages containing confidential or restricted
data. A new Secure Email Portalis being tmplemented. Quibound email messages from DOC staff that contain confidential or

restricted data will be routed 1o the portal. A riotification of the secured message will be delivered to the recipient,

Click on the following web link for more information. http//doc.wa.cov/information/secure-email htm

HHS Conscience Rule-000544201
A 2175



Case 1:19-cv-04676-PAE Document 180-61 Filed 09/05/19 Page 16 of 21

From: I

Sent: Thursday, October 19, 2017 12:04 PM
To:

Ce:

Subject: RE: Conversation with

Sorry- this was stuck in my outbex from yesterday.

Féom: i
Sent: T!ursday, October 19, 2017 12:03 PM

Ce:
Subject: RE: Conversation with

Good speaking with you today. I understand your position and I hope I have been able to clearly articulate the
importance of DOC practitioners adhering to the Department policy in treating patbients. As we discussed, the next step
is for you to speak with [IINIEEEE. | copy both of them as well as their assistants here.

Subject: Re: Conversation with

_ Linitially told you that tomorrow might work for me but [ actually will not be in tomorrow. I should
be in on Wednesday however if you want to talk. Let me know. We could also just do a phone call sometime

Thanks,

Sent from my iPhone

.
is out of the office so I will respond.

Thank you for reaching out and sharing your understanding of the conversation you had wit_
regarding the treatment of Gender Dysphoria within the Department of Corrections, 1t is true that it is
BOC policy to provide medically appropriate treatment to individuals with Gender Dysphioria as approved
by the Gender Dysphoria Care Review Committee. This includes hormonal treatment according to
guidelines consistent with community practice.

I am happy to meet and discuss your concerns with you. 1 could come out to Monroe next week on a
mutually agreeable date.

best,

Chief Medical Officer
Heaith Services, Depariment of Corrections

HHS Conscience Rule-000544202
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From:
Sent: Monday, October 09, 2017 9:25 PM
To:

D
Subject: Conversation with =

[ had a conversation with -Gday and I wanted to make sure that T am understanding

what you all decided.

Essentially, it is now part of the DOCs mission to treat transgender individuals with hormone
therapy and this therapy will be issued by the provider onsite once approved by the gender
dysphasia CRC. And if i, the prescriber, cannot align myself with this mission due to my strong
conviction that this is harmful to my patients in a medical, social, biblical, and biologic way, I

will be asked to find a job elsewhere.
Is this accurate?
Anyone feel free to answer.

Sent from my iPhone

HHS Conscience Rule-000544203
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Punderstand, Dwilt manage these patient by continuing to refer them to either you or one of the other providers in a

timaly manner just lile is done with the hepatitis € patients.

From: [

Sent: Wednesday, October 25, 2017 12:03 PM

Subject: RE:

As you've been told separataly by me, _ vou are expected to manage patients’

transgender jssues whils they resids on your unit, as is expectad ofali providers,

Thanks,

Facility Medical Director, MCC

rron

Sent: Wednesday, October 25, 2017 $:50 AM

Subject: RE:

I did sze the patient in regard to his Ensure regusst and ear pain. | told him that _wauid ba

managing his transgender issve. He had no issue with another provider seeing him for this. He was quite frustratad that
he only recelvad 2 responses from the 12 kites he has sent: Pleass sea this patisnt at your convenience.

Froro:

Sent: Wednesday, October 25, 2017 8:30 AM

S

Than

g
<

HHS Conscience Rule-000544204
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From:
Sent: Tuesday, October 24, 2017 4:10 PM

Subject: RE:

is :-at.‘ent and he needs to see the patient.

rrom [

Sent: Tuesday, October 24, 2017 3:00 PM

Subject: FW,

Hilll
Waould you like mete 5:3:- it the IMU or wauld you fike to?
Tharks,

Sent: Tuesday, October 24, 2017 11:32 AM
B ——
Subject: RE:

Not sure, Lasked this maorning but they don't know. Could be for a faw more weeks.

From

Sent: Tuesday, October 24, 2017 11:32 AM

To
Subject: RE:

Any idea on howlong she will be In the 1MUY

F
Sent: Tuesday, October 24, 2017 11:19 AM

Subject-

Iswanting some follow up regarding his hormones. He is not happy that his testosterone is so high. Hl defer to you.

HHS Conscience Rule-000544205
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No reasonable accommodation provided for my religious objection to prescribing hormones to men wanting to
transition into women. When other providers offered to prescribe hormones to these patients under my care they were
told by DOC leadership that they could not see my patients and no accommodation has been provided. Attached is a

more detailed account as well as emails from my Facility Medical director, Chief medical officer, and the health care
authority.

Allegation Description_4.txt[7/15/2019 9:34:51 AM]
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On or about July 2017 the above named posted medical records and social security information regarding my person on
social media (Facebook) underﬂ

Clear violation of my hippa rights and ss rights

Allegation Description_2 (66).txt[7/15/2019 4:36:24 PM]
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v\"ﬂ SERWQS_% Form Approved: OMB No. 0990-0269.
5‘\ / DEPARTMENT OF HEALTH AND HUMAN SERVICES See OMB Statement on Reverse
C OFFICE FOR CIVIL RIGHTS (OCR) :
o"%h CIVIL RIGHTS DISCRIMINATION COMPLAINT
YOUR FIRST NAME YOUR LAST NAME

T—MELL PHONE (Please include area code) \IM\AE (Please include area code)
S o

Are you filing this complaint for someone else? ] Yes No

If Yes, whose civil rights do you believe were violated?
FIRST NAME LAST NAME

| believe that | have been (or someone else has been) discriminated against on the basis of:
[CJRace / Color / National Origin [Aage [J Religion / Conscience [ sex
[] Disability [x]other (specify): mdeical and social security number violation

Who or what agency or organization do you believe discriminated against you (or someone else)?
PERSON/AGENCY/ORGANIZATION

S PHONE (Please include ar*
M/ou believe that the discMion occurred?

LIST DATE(S)

07/03/2017

Describe briefly what happened. How and why do you believe that you have been discriminated against? Please be as specific as possible.
(Attach additional pages as needed)

On or about July 2017 the above named posted medical records and social security information
regarding my person on social media (Facebook) under Melanie Little.

Clear violation of my hippa rights and ss rights

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

SIGNATURE DATE (mm/dd/yyyy)

03/08/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed with your complaint. We
collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe Amendment, the Weldon Amendment, and other civil rights statutes. We will use the
information you provide to determine if we have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated
confidentially and is protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed when it
is necessary for investigation of possible discrimination, for internal systems operations, or for routine uses, which include disclosure of information outside
the Department of Health and Human Services (HHS) for purposes associated with civil rights compliance and as permitted by law. It is illegal for a recipient
of Federal financial assistance from HHS to intimidate, threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any
other action to enforce your rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at: www.hhs.gov/ocr/civilrights/complaints/index.html.
To submit a complaint using alternative methods, see reverse page (page 2 of the complaint form).

HHS-699 (7/09) (FRONT) PSC Graphics (301) 443-1090 EF
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR's decision to process your complaint.

Do you need special accommodations for us to communicate with you about this complaint? (Check all that apply)

[IBraille [ Large Print [] Cassette tape [J computer diskette [ Electronic mail [JTDOD
] Sign language interpreter (specify language):

] Foreign language interpreter (specify language): [] other:

If we cannot reach you directly, is there someone we can contact to help us reach you?

FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)
PERSON/AGENCY/ORGANIZATION/ COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public, please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
[[] Hispanic or Latino ] American Indian or Alaska Native [ ] Asian [] Native Hawaiian or Other Pacific Islander
Not Hispanic or Latino [[] Black or African American White [J Other (specify):

PRIMARY LANGUAGE SPOKEN (if other then English)

How did you learn about the Office for Civil Rights?
[CJHHS Website/Internet Search  [_] Family/Friend/Associate [ ] Religious/Community Org [X] Lawyer/Legal Org [] Phone Directory [ ] Employer

[JFedsstate/Local Gov [J Healthcare Provider/Health Plan [ ] Conference/OCR Brochure  [_| Other (specify):

To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the
OCR Headquarters address below.

U.S. Department of Health and Human
Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.

Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for reviewing instructions,
gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information Resources Management, 200 Independence Ave. S.W.,
Room 531H, Washington, D.C. 20201. Please do not mail complaint form to this address.

HHS-699 (7/09) (BACK)

HHS Conscience Rule-000544237
A 2185



Case 1:19-cv-04676-PAE Document 180-62 Filed 09/05/19 Page 5 of 10

SERVICy,
o"‘bﬁ s o,

%,
%,
“vegq

N AEALTY
<V &,

COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR)
has the authority to collect and receive material and information about you, including
personnel and medical records, which are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying
information about you to persons at the entity or agency under investigation or to other
persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable
information about you and, with your consent, allows OCR to use your name or other
personal information, if necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint;
however, failure to give consent is likely to impede the investigation of your complaint
and may result in the closure of your case.

Additionally, OCR may disclose information, including medical records and other personal
information, which it has gathered during the course of its investigation in order to comply
with a request under the Freedom of Information Act (FOIA) and may refer your complaint
to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of
your complaint; however, we will make every effort, as permitted by law, to protect
information that identifies individuals or that, if released, could constitute a clearly
unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other
Individuals Asked to Supply Information to the Office for Civil Rights and Protecting
Personal Information in Complaint Investigations for further information regarding how
OCR may obtain, use, and disclose your information while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR,
please read, sign, and return one copy of this consent form to OCR with your
complaint. Please make one copy for your records.

+ Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

Complaint Consent Form Page 1 of 2
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« I am also aware of the obligations of OCR to honor requests under the Freedom of
Information Act (FOIA). I understand that it may be necessary for OCR to disclose
information, including personally identifying information, which it has gathered as
part of its investigation of my complaint.

In addition, I understand that as a complainant I am covered by the Department of
Health and Human Services’ (HHS) regulations which protect any individual from
being intimidated, threatened, coerced, retaliated against, or discriminated against
because he/she has made a complaint, testified, assisted, or participated in any
manner in any mediation, investigation, hearing, proceeding, or other part of HHS’
investigation, conciliation, or enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

CONSENT: I have read, understand, and agree to the above and give permission to
OCR to reveal my identity or identifying information about me in my case file to persons at
the entity or agency under investigation or to other relevant persons, agencies, or entities
during any part of HHS’ investigation, conciliation, or enforcement process.

I:' CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. I understand
that this denial of consent is likely to impede the investigation of my complaint and may
result in closure of the investigation.

Signature: m Date: 03/08/2018
*Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

Name (Please print): _

Complaint Consent Form Page 2 of 2
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply
information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d ef seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(i) Titles VI and XVT of the Public Health Service Act (42 U.S.C. §§ 291 et seq. and 300s ef seq.) and 42
C.F.R. Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(iii) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title IT of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial
assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(i1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(iii) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the

Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Oftice for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights
laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANI SEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index.html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2
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Form Approved: OMB No. 0945-0002
Expiration Date: 04/30/2019

f‘”‘*w’%% DEPARTMENT OF HEALTH AND HUMAN SERVICES
g _/C OFFICE FOR CIVIL RIGHTS (OCR)

K

Civil Rights Discrimination Complaint

\
pb

YOUR LAST NAME
N/A

ease Include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If alvailable)

Yes D No

If Yes, whose civil rights do you believe were violated?
FIRST NAME | LAST NAME

American Association of ProLife Ob-Gyn

Are you filing this complaint for someone else?

| believe that | have been (or someone else has been) discriminated against on the basis of:

|:| Race / Color / National Origin |:| Age |§| Religion / Conscience |:| Sex
[] pisability ] other (specify):

Who or what agency or organization do you believe discriminated ag

PERSON / AGENCY / ORGANIZATION _

STREET ADDRESS

409 12th Street SW Washington

STATE zZIP PHONE (Please include area code)

D.C. 20024 (202) 638-5277

When do you believe that the occurred?

LIST DATE(S)

Starting November 2007 to present

Describe briefly what happened. How and why do you believe you have been discriminated against? Please be as specific as
possible.
(Attach additional pages as needed)

Please see letter attached stating specifics

Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email
represents your signature.

SIGNATURE i DATE 3/93/2018

Filing a complaint with OCR is voluntary. However, without the information requested above, OCR may be unable to proceed
with your complaint. We collect this information under authority of Sections 1553 and 1557 of the Affordable Care Act, Title VI of
the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, the Church Amendments, the Coats-Snowe
Amendment, the Weldon Amendment, and other civil rights statutes. We will use the information you provide to determine if we
have jurisdiction and, if so, how we will process your complaint. Information submitted on this form is treated confidentially and is
protected under the provisions of the Privacy Act of 1974. Names or other identifying information about individuals are disclosed
when it is necessary for investigation of possible discrimination, for internal systems operations, or for routine uses, which
include disclosure of information outside the Department of Health and Human Services (HHS) for purposes associated with civil
rights compliance and as permitted by law. It is illegal for a recipient of Federal financial assistance from HHS to intimidate,
threaten, coerce, or discriminate or retaliate against you for filing this complaint or for taking any other action to enforce your
rights under Federal civil rights laws. You are not required to use this form. You also may write a letter or submit a complaint
electronically with the same information. To submit an electronic complaint, go to OCR’s web site at:
www.hhs.gov/ocr/civilrights/complaints/index.html. To submit a complaint using alternative methods, see reverse page (page 2
of the complaint form).

HHS-700 (10/17) (FRONT)
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The remaining information on this form is optional. Failure to answer these voluntary
questions will not affect OCR’s decision to process your complaint.
Do you need special accommodations for OCR to communicate with you about this complaint? (Check all that apply)

|:| Braille |:| Large Print |:| Cassette tape |:| Computer diskette |:| Electronic mail |:| TDD

|:| Sign language interpreter (specify language):

|:| Other:

|:| Foreign language interpreter (specify language):

If we cannot reach you directly, is there someone we can contact to help us reach you?
FIRST NAME LAST NAME

HOME PHONE (Please include area code) WORK PHONE (Please include area code)

STREET ADDRESS CITY

STATE ZIP E-MAIL ADDRESS (If available)

Have you filed your complaint anywhere else? If so, please provide the following. (Attach additional pages as needed)

PERSON / AGENCY / ORGANIZATION / COURT NAME(S)

DATE(S) FILED CASE NUMBER(S) (If known)

To help us better serve the public; please provide the following information for the person you believe was discriminated against
(you or the person on whose behalf you are filing).

ETHNICITY (select one) RACE (select one or more)
Hispanic or Latino |:| American Indian or Alaska Native |:| Asian D Native Hawaiian or Other Pacific Islander
|:| Not Hispanic or Latino |:| Black or African American |:| White |:| Other (specify):

PRIMARY LANGUAGE SPOKEN (if other than English):

How did you learn about the Office for Civil Rights?
|:| HHS Website /Internet Search |:|Family/ Friend /Associate |:| Religious /Community Org |:| Lawyer /Legal Org |:| Phone Directory |:| Employer

|:| Fed /State/Local Gov DHeaIthcare Provider /Health Plan |:| Conference /OCR Brochure |:|Other(specify):
To submit a complaint, please type or print, sign, and return completed complaint form package (including consent form) to the

OCR Headquarters address below.

U.S. Department of Health and Human Services
Office for Civil Rights
Centralized Case Management Operations
200 Independence Ave., S.W.
Suite 515F, HHH Building
Washington, D.C. 20201
Customer Response Center: (800) 368-1019
Fax: (202) 619-3818
TDD: (800) 537-7697
Email: ocrmail@hhs.gov

Burden Statement

Public reporting burden for the collection of information on this complaint form is estimated to average 45 minutes per response, including the time for reviewing
instructions, gathering the data needed and entering and reviewing the information on the completed complaint form. An agency may not conduct or sponsor, and
a person is not required to respond to, a collection of information unless it displays a valid control number. Send comments regarding this burden estimate or any
other aspect of this collection of information, including suggestions for reducing this burden, to: HHS/OS Reports Clearance Officer, Office of Information
Resources Management, 200 Independence Ave. S.W., Room 531H, Washington, D.C. 20201. Please do not mail this complaint form to this address.
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COMPLAINANT CONSENT FORM

The Department of Health and Human Services’ (HHS) Office for Civil Rights (OCR) has the authority to
collect and receive material and information about you, including personnel and medical records, which
are relevant to its investigation of your complaint.

To investigate your complaint, OCR may need to reveal your identity or identifying information about you
to persons at the entity or agency under investigation or to other persons, agencies, or entities.

The Privacy Act of 1974 protects certain federal records that contain personally identifiable information
about you and, with your consent, allows OCR to use your name or other personal information, if
necessary, to investigate your complaint.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

Additionally, OCR may disclose information, including medical records and other personal information,
which it has gathered during the course of its investigation in order to comply with a request under the
Freedom of Information Act (FOIA) and may refer your complaint to another appropriate agency.

Under FOIA, OCR may be required to release information regarding the investigation of your complaint;
however, we will make every effort, as permitted by law, to protect information that identifies individuals
or that, if released, could constitute a clearly unwarranted invasion of personal privacy.

Please read and review the documents entitled, Notice to Complainants and Other Individuals Asked to
Supply Information to the Office for Civil Rights and Protecting Personal Information in Complaint
Investigations for further information regarding how OCR may obtain, use, and disclose your information
while investigating your complaint.

In order to expedite the investigation of your complaint if it is accepted by OCR, please read, sign,
and return one copy of this consent form to OCR with your complaint. Please make one copy for
your records.

e Asacomplainant, I understand that in the course of the investigation of my
complaint it may become necessary for OCR to reveal my identity or identifying
information about me to persons at the entity or agency under investigation or to
other persons, agencies, or entities.

¢ [ am also aware of the obligations of OCR to honor requests under the Freedom
of Information Act (FOIA). I understand that it may be necessary for OCR to
disclose information, including personally identifying information, which it has
gathered as part of its investigation of my complaint.

Complaint Consent Form Page 1 of 2
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¢ In addition, I understand that as a complainant I am covered by the
Department of Health and Human Services’ (HHS) regulations which protect
any individual from being intimidated, threatened, coerced, retaliated against,
or discriminated against because he/she has made a complaint, testified,
assisted, or participated in any manner in any mediation, investigation,
hearing, proceeding, or other part of HHS’ investigation, conciliation, or
enforcement process.

After reading the above information, please check ONLY ONE of the following boxes:

E CONSENT: I have read, understand, and agree to the above and give permission

to OCR to reveal my identity or identifying information about me in my case file to
persons at the entity or agency under investigation or to other relevant persons,
agencies, or entities during any part of HHS’ investigation, conciliation, or
enforcement process.

CONSENT DENIED: I have read and I understand the above and do not give
permission to OCR to reveal my identity or identifying information about me. |
understand that this denial of consent is likely to impede the investigation of my
complaint and may result in closure of the investigation.

Signature: Date: 3/23/2018

*Please sign and date this complaint. You do not need to sign if submitting this form by email because submission by email represents your signature.

Name (Pl
Address:

Telephon

Complaint Consent Form Page 2 of 2
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NOTICE TO COMPLAINANTS AND OTHER
INDIVIDUALS ASKED TO SUPPLY INFORMATION
TO THE OFFICE FOR CIVIL RIGHTS

Privacy Act
The Privacy Act of 1974 (5 U.S.C. § 552a) requires OCR to notify individuals whom it asks to supply

information that:

— OCR is authorized to solicit information under:

(1) Federal laws barring discrimination by recipients of Federal financial assistance on grounds of race,
color, national origin, disability, age, sex, religion, and conscience under programs and activities receiving
Federal financial assistance from the U.S. Department of Health and Human Services (HHS), including,
but not limited to, Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.), Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794), the Age Discrimination Act of 1975 (42 U.S.C. § 6101 et
seq.), Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), Sections 794 and 855 of
the Public Health Service Act (42 U.S.C. §§ 295m and 296g), Section 1553 of the Affordable Care Act (42
U.S.C. § 18113), the Church Amendments (42 U.S.C. § 300a-7), the Coats-Snowe Amendment (42 U.S.C.
§ 238n) and the Weldon Amendment (e.g., Consolidated Appropriations Act of 2017, Pub. L. 115-31, Div.
H, Tit. V, § 507);

(1) Titles VI and X VI of the Public Health Service Act (42 U.S.C. §§ 291 ef seq. and 300s et seq.) and 42
C.FR Part 124, Subpart G (Community Service obligations of Hill- Burton facilities);

(ii1) 45 C.F.R. Part 85, as it implements Section 504 of the Rehabilitation Act in programs conducted by
HHS; and

(iv) Title II of the Americans with Disabilities Act (42 U.S.C. § 12131 et seq.) and Department of Justice
regulations at 28 C.F.R. Part 35, which give HHS “designated agency” authority to investigate and resolve
disability discrimination complaints against certain public entities, defined as health and service agencies
of state and local governments, regardless of whether they receive federal financial assistance.

(v) The Standards for the Privacy of Individually Identifiable Health Information (The Privacy Rule) at 45
C.F.R. Part 160 and Subparts A and E of Part 164, which enforce the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d-2).

OCR will request information for the purpose of determining and securing compliance with the Federal
laws listed above. Disclosure of this requested information to OCR by individuals who are not recipients
of Federal financial assistance is voluntary; however, even individuals who voluntarily disclose
information are subject to prosecution and penalties under 18 U.S.C. § 1001 for making false statements.

Additionally, although disclosure is voluntary for individuals who are not recipients of Federal financial

assistance, failure to provide OCR with requested information may preclude OCR from making a
compliance determination or enforcing the laws above.

Notice to Complainants and Other Individuals Page 1 of 2
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OCR has the authority to disclose personal information collected during an investigation without the
individual’s consent for the following routine uses:

(1) to make disclosures to OCR contractors who are required to maintain Privacy Act safeguards with
respect to such records;

(1) for disclosure to a congressional office from the record of an individual in response to an inquiry made
at the request of the individual;

(1i1) to make disclosures to the Department of Justice to permit effective defense of litigation; and

(iv) to make disclosures to the appropriate agency in the event that records maintained by OCR to carry
out its functions indicate a violation or potential violation of law.

Under 5 U.S.C. § 552a(k)(2) and the HHS Privacy Act regulations at 45 C.F.R. § 5b.11 OCR complaint
records have been exempted as investigatory material compiled for law enforcement purposes from certain
Privacy Act access, amendment, correction and notification requirements.

Freedom of Information Act
A complainant, the recipient or any member of the public may request release of OCR records under the
Freedom of Information Act (5 U.S.C. § 552) (FOIA) and HHS regulations at 45 C.F.R. Part 5.

Fraud and False Statements

Federal law, at 18 U.S.C. §1001, authorizes prosecution and penalties of fine or imprisonment for
conviction of “whoever, in any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations or makes or uses any false
writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry”.

Notice to Complainants and Other Individuals Page 2 of 2
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PROTECTING PERSONAL INFORMATION IN
COMPLAINT INVESTIGATIONS

To investigate your complaint, the Department of Health and Human Services’ (HHS) Office for Civil
Rights (OCR) will collect information from different sources. Depending on the type of complaint, we
may need to get copies of your medical records, or other information that is personal to you. This Fact
Sheet explains how OCR protects your personal information that is part of your case file.

HOW DOES OCR PROTECT MY PERSONAL INFORMATION?

OCR is required by law to protect your personal information. The Privacy Act of 1974 protects Federal
records about an individual containing personally identifiable information, including, but not limited to,
the individual’s medical history, education, financial transactions, and criminal or employment history that
contains an individual’s name or other identifying information.

Because of the Privacy Act, OCR will use your name or other personal information with a signed consent
and only when it is necessary to complete the investigation of your complaint or to enforce civil rights

laws or when it is otherwise permitted by law.

Consent is voluntary, and it is not always needed in order to investigate your complaint; however, failure
to give consent is likely to impede the investigation of your complaint and may result in the closure of
your case.

CANISEE MY OCR FILE?

Under the Freedom of Information Act (FOIA), you can request a copy of your case file once your case
has been closed; however, OCR can withhold information from you in order to protect the identities of
witnesses and other sources of information.

CAN OCR GIVE MY FILE TO ANY ONE ELSE?

If a complaint indicates a violation or a potential violation of law, OCR can refer the complaint to another
appropriate agency without your permission.

If you file a complaint with OCR, and we decide we cannot help you, we may refer your complaint to
another agency such as the Department of Justice.

Protecting Personal Information Page 1 of 2
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CAN ANYONE ELSE SEE THE INFORMATION IN MY FILE?

Access to OCR’s files and records is controlled by the Freedom of Information Act (FOIA). Under FOIA,
OCR may be required to release information about this case upon public request. In the event that OCR
receives such a request, we will make every effort, as permitted by law, to protect information that
identifies individuals, or that, if released, could constitute a clearly unwarranted invasion of personal
privacy.

If OCR receives protected health information about you in connection with a HIPAA Privacy Rule
investigation or compliance review, we will only share this information with individuals outside of HHS if
necessary for our compliance efforts or if we are required to do so by another law.

DOES IT COST ANYTHING FOR ME (OR SOMEONE ELSE) TO OBTAIN A COPY OF MY
FILE?

In most cases, the first two hours spent searching for document(s) you request under the Freedom of
Information Act and the first 100 pages are free. Additional search time or copying time may result in a
cost for which you will be responsible. If you wish to limit the search time and number of pages to a
maximum of two hours and 100 pages; please specify this in your request. You may also set a specific cost
limit, for example, cost not to exceed $100.00.

If you have any questions about this complaint and consent package, Please contact OCR at
http://www.hhs.gov/ocr/office/about/contactus/index. html

OR
Contact the Customer Response Center at (800) 368-1019

(see contact information on page 2 of the Complaint Form)

Protecting Personal Information Page 2 of 2

HHS-700 (10/17) (BACK)
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THOMAS MORE SOCIETY

A National Public Interest Law Firm

March 23, 2018

Via US Mail & email: gcrmail@hhs. gov

U.S. Department of Health and Human Services
Office of Civil Rights

Centralized Case Management Operations

200 Independence Ave., S.W.

Suite 515F, HHH Building

Washington, D.C. 20201

Re: Violations of Conscience Rights of Physicians
Dear members of the Office of Civil Rights for the Department:

We write on behalf of our client, American Association of Pro-Life Obstetricians
and Gynecologists ("AAPLOG") and its Executive Director, ||| | GGcGNN_
M.D., seeking the assistance of the Office of Civil Rights to investigate ongoing
efforts by the American College of Obstetricians and Gynecologists ("ACOG") and
its lobbying sister organization American Congress of Obstetrics and Gynecology
("The Congress") to stifle and countermand conscience rights of pro-life physicians
to decline to perform, participate in, or assist in the performance of abortion
practices because of their conscience and/or religious opposition to such practices.

AAPLOG is a nonprofit professional medical organization consisting of
approximately 4,000 obstetrician-gynecologist members and associates practicing
medicine in the United States and in several foreign countries. Its mission is to
encourage the practice of medicine consistent with scientific truth and the
Hippocratic oath, both of which it views as orienting medicine, as a healing art,
toward the well-being and flourishing of all human life. ACOG is another
membership organization of obstetricians and gynecologists. It purports to
represent 58,000 physicians and partners. The Congress, ACOG's sister
organization, a 501(c)(4) organization under the Internal Revenue Code, exists "to
promote policy positions" of ACOG, in other words, to lobby. All members of ACOG
are automatically members of The Congress regardless of the desire of the member
to abstain from the Congress’s pro-abortion lobbying.

In November 2007 ACOG issued Ethics Statement #385. Exhibit One. ACOG in
this statement declares to be "unethical" any physician refusing to perform or refer
for elective abortions. This statement was promptly and vigorously called into

19 S. LaSalle | Suite 603 | Chicago, IL 60603 | | P: 312.782.1680 | F: 312.782.1887
501 Scoular | 2027 Dodge | Omaha, NE 68102 | | P: 402-346-5010 | F: 402 345 8853

www.thomasmoresociety.org
“Injustice anywhere is a threat to justice everywhere.” — Rev. Dr. Martin Luther King
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question by AAPLOG, other medical associations, and speakers before the
President's Council on Bioethics. See, e.g., Exhibit Two (AAPLOG Response of Feb.
6, 2008); Exhibit Three (Letter from Catholic Medical Association, February 28,
2008); Exhibit Four (Joint Letter of Protest by various medical organizations, Dec.
7, 2007); Exhibit Five (Letter by 16 Members of Congress, March 14, 2008). These
and other objectors requested that ACOG retract the Ethics Statement #385 as
being unsupported and discriminatory. At the same time, the Department of
Health and Human Services ("HHS") sent a letter to the American Board of
Obstetrics and Gynecology ("ABOG"), which is the certifying body for obstetricians
and gynecologists in the U.S., objecting to the ACOG policy and questioning its
influence on ob-gyn certification procedures. See Exhibit Six (March 14, 2008
Letter to _, M.D., Executive Director ABOG). ABOG responded
with a letter protesting its innocence. See Exhibit Seven (March 19, 2008 Letter of
, M.D. to _, Secretary HHS). ACOG itself
responded to the criticism by promising its members to revisit Ethics Statement
#385, see Exhibit Eight (Letter to- March 26, 2008), but it never changed
the policy, instead reconfirming it, most recently in 2016.1

ABOG's letter (Exhibit Seven) as a disclaimer carries no legal weight, since it is
not an affirmative policy statement of ABOG itself. It thus gives no assurance to a
pro-life ob-gyn against accusation of unethical conduct under Ethics Statement
#385 upon a conscience-based refusal to perform or refer for abortion. What is
needed is an affirmative statement from ABOG declaring that a conscience-based
refusal to perform or refer for abortion does not constitute an ethical violation. But
that has not been forthcoming. Without it an ob-gyn remains vulnerable to the
possibility that his or her conscience-based refusal to participate in abortion could
be considered unethical, prompting a loss of board certification, loss of
employment, and other professional and personal adverse consequences. In that
respect, the threat posed by Ethics Statement #385 is neither imaginary nor
inflated. Under ABOG's current rules, an accusation of unethical professional
behavior can lead to rescission of board certification, loss of licensure, and loss of
hospital privileges.?2 Indeed, the very existence of Ethics Statement #385 is a

' See https:/iwww.acog.org/Clinical-Guidance-and-Publications/Committee-

2 See 2018 Bulletin for the Certifying Examination in Obstetrics and Gynecology,
accessible at

20and%20Gynecology.pdf (last visited March 21, 2018). The Bulletin states, at p.7: "If a
candidate is involved in an investigation by a health care organization regarding practice

HHS Conscience Rule-000544525
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sword of Damocles hanging over Hippocratic oath physicians, and exerts a
continuing chilling effect on their conscientious performance of ob-gyn services.

This ongoing state of affairs -- in which a licensed and board certified obstetrician-
gynecologist can potentially be denied certification solely on the basis of refusal to
perform or refer for abortions -- is also undesirable and counterproductive from the
standpoint of public policy. As is well known, the United States suffers from a
critical shortage of physicians, particularly in rural and other underserved areas of
the country. To qualify and certify a single ob-gyn takes eight years of training,
including four years of medical school and four years in an approved ob-gyn
residency program. Qualified, dedicated ob-gyns provide desperately needed
obstetric and gynecological services throughout the United States, including in
rural and underserved areas of our country where their professional services often
constitute the primary care for women of reproductive age. To deny certification to
a fully trained ob-gyn solely because of ideological disagreement with a conscience-
based objection to perform or refer for abortion would disserve all women who
depend on such physicians, and exacerbate the already critical shortage of health
care professionals in rural and other underserved communities, which desperately
require such services. This makes no sense as sound public policy.

The 4,000 members of AAPLOG and countless other physicians consider ACOG
Ethics Statement #385 to pose an intentional and systematic threat to the right of
Hippocratic physicians in this country to follow, on the basis of conscience, time-
honored Hippocratic principles of medicine. The very existence of this policy
violates the conscience rights of all AAPLOG members, whom Dr. Harrison
represents as Executive Director of AAPLOG, and the conscience rights of all pro-
life physicians in this country.

For these reasons, AAPLOG hereby petitions the OCR for an investigation into:
1. The systematic and continued violation of conscience rights of Hippocratic

physicians authorized by ACOG's adoption and continued advancement of Ethics
Statement #385.

activities or for ethical or moral issues, the individual will not be scheduled for
examination, and a decision to approve or disapprove the application will be

deferred until either the candidate has been cleared or until ABOG has received sufficient
information to make a final decision." See also, at p. 8: "This means that each such
medical license must not be restricted, suspended, on probation, revoked, nor include
conditions of practice. The terms 'restricted’ and 'conditions' include any and all
limitations, terms or requirements imposed on a physician’s license regardless of whether
they deal directly with patient care."

HHS Conscience Rule-000544526
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2. The relationship between ABOG with ACOG, an abortion advocacy
organization, and the use by ABOG of ACOG Ethics Statement #385 as a criteria
for board certification.

3. The unlawful use by covered entities of ABOG board certification or ACOG
Ethics Statement #385 to intimidate and discriminate against individuals in
violation of federal laws protecting conscience rights.

We respectfully request your office, after investigating these issues, to take
appropriate action to prevent -- both now and for the future -- ACOG's political
views favoring abortion, and its policy statements arising from those views, from
interfering with, curtailing, or punishing the rights of conscience of pro-life
physicians and service providers. In this regard, we respectfully request that HHS
issue regulations that: (1) Require covered entities to provide a clear statem<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>